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PREFACE
HE following chapters are an attempt to state, in systematic form,
the most characteristic part of the most characteristic intellectual
product of Rome. There is scarcely a problem which can present itself,
in any branch of the law, the solution of which may not be affected by
the fact that one of the parties to the transaction is a slave, and, outside
the region of procedure, the~e are few branches of the law in which the
slave does not prominently appear. Yet, important as the subject is,
for the light it might be expected to throw on legal conceptions, there
does not exist, so far as I know, any book which aims at stating the
principles of the Roman Law of slavery as a whole. Wallon's wellknown book covers so much ground that it cannot treat this subject
with fulness, and indeed it is clear that his interest is not mainly in the
law of the matter. The same is true of Blair's somewhat antiquated
but still readable little book.
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But though there exists no general account, there is a large amount
of valuable literature, mostly foreign. Much of this I have been unable
to see, but without the help of continental writers, chiefly German, I
could not possibly have written this book. Indeed there are branches
of the subject in which my chapters are little more than compilation.
I have endeavoured to acknowledge my indebtedness in footpotes, but
in some cases more than this is required. It is perhaps otiose to speak
of Mommsen, Karlowa, Pernice among those we have lost, or of Graden-
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witz, Kruger, Lenel among the . l~ti.~g, . for ~? ~?~~~ :.~~ ~t.?:~.~~ts of
the Roman Law owe a heavy debt, t>u:t;,I· InU~t mention here my special
obligations to Erman, Girard, Mandry; 'S'a'lkowski 'and · Sell, whose
valuable monographs on branche~ of the Law 'of Siavery have been of
the greatest possible service. Wb:e:r e, it pas been necessary to touch on
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subjects not directly connected with Slavery I have made free use of
Girard's "Manuel" and Roby's "Roman Private Law." I greatly regret
that the second edition of Lenel's "Edictum Perpetuum" and the first
volume of Mitteis' "Romisches Privatrecht" appeared too late to be
utilised except in th~ later chapters of the book.

To Mr H. J. Roby of St John's College, to Mr Henry Bond of
Trinity Hall, to Mr P. Giles of Emmanuel College, and to Mr J. B.
Moyle of New College, Oxford, I am much indebted for many valuable
suggestions and criticisms. I desire to express my sincere thanks to
the Syndics of the Cambridge University Press for their liberality in
undertaking the publication of the book, to Mr R. T. Wright and
Mr A. R. Waller, the Secretaries of the Syndicate, for their unfailing
kindness, and to the Staff of the Press for the care which they have
bestowed on the production of the book.
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In dealing with the many problems of detail which have presented
themselves, I have, of course, here and there, had occasion to differ
from views expressed by one or other of these writers, whose authority
is so much greater than my own. I have done so with extreme diffidence, mindful of a certain couplet which speaks of
"What Tully wrote and what Justinian,
And what was Pufendorf's opinion."

I have not dealt, except incidentally, with early law or with the
law affecting libertini. The book is already too large, and only the
severest compression has kept it within its present limits. To have
included these topics would have made it unmanageable. It was my
original intention not to deal with matter of procedure, but at an early
stage I found this to be impracticable, and I fear that the only result
of that intention is perfunctory treatment of very difficult questions.
Technical terms, necessarily of very frequent occurrence in a book
of this kind, I have usually left in the original Latin, but I have not
thought it necessary to be at any great pains to secure consistency in
this matter. In one case, that of the terms Iussurn and Iussus, I have
felt great difficulty. I was not able to satisfy myself from the texts as
to whether the difference of form did or did not express a difference of
meaning. In order to avoid appearing . to accept either view on the
matter I have used only the form Iussurn, but I am not sure that in so
doing I may not seem to have implied an opinion on the very question
I desired not to raise.
I have attempted no bibliography: for this purpose a list confined
to books and articles dealing, .ex professo, with slave law would be
misleadingly incomplete, but anything more comprehensive could be
little less than a bibliography of Roman Law in general. I have
accordingly cited only such books as I have been able to use, with a
very few clearly indicated exceptions.

This book, begun at the suggestion of a beloved and revered Scholar,
now dead, had, so long as he lived, his constant encouragement. I hope
to be excused for quoting and applying to him some words which he
wrote of another distinguished teacher: "What encouragement was like
when it came from him his pupils are now sorrowfully remembering."

W. W. B.
September 2nd, 1908.
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CHAPTER 1.
DEFINITION AND GENERAL CHARAOTERISTICS.

THE Institutes tell us that all men are either slaves or freel, and
both liberty and slavery are defined by Justinian in terms borrowed
from Florentinus. "Libertas," he tells us, "est naturalis facultas eius
quod cuique facere libet nisi si quid vi aut iure prohibetur 2." No one
has defined liberty well: of this definition, which, literally understood,
would make everyone free, the only thing to be said at present for ourpurpose is that it assum~s a state of liberty to be "natural."
" Servitus," he says, " est constitutio iuris gentium qua quis dominio
alieno contra naturam su bicitur 3." Upon this definition two remarks;
may be made 4•
i. Slavery is the only case in which, in the extant sources of
Roman law, a conflict is declared to exist between the Ius Gentium.
and the Ius Naturale. It is of course inconsistent with that universal
equality of man which Roman speculations on the Law of Nature
assume 5, and we are repeatedly told that it is a part of the Ius
Gentium, since it originates in war6. Captives, it is said, may be
slain: to make them slaves is to save their lives; hence they are
called servi, ut servati", and thus both names, servus and mancipium:;
are derived from capture in war 8 •
In. 1. 3. p1'.
2 In. 1. 3. 1; D. 1. 1. 4. pT.; 1. 5. 4. pr.
a In. 1. 3.2; D. 1. 5. 4. 1; D. 12. 6. 64.
4 Girard, Manuel, Bk 2, Ch. 1. gives an excellent account of these matters.
5 See the texts cited in the previous notes.
6 In. 1. 5. pr.; D. 1. 1. 4; 1. 5.4.
7 50. 16. 139. 1.
8 1. 5. 4. For the purpose of statement of the Roman view, the value of the historical, moraR
and etymological theories involved in these propositions is not material. .
1
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ii. The definition appears to regard subjection to ~ dominus. as
the essential fact in slavery. It is easy to shew that thIS concep~IOn
of slavery is inaccurate, since Roman Law at various times recogmsed
types of slaves without owners. Such were
.
(a) The slave abandoned. by his owner. :ae was a re~ null~us.
He could be acquired by usucapw, and freed by hIS new o,:ner .
(b) Servi Poenae. rrill J ustinian's ?hange~, convI~ts or ~ome
types of them were servi: they were strictly sme dom~no; neither
Populi nor Caesaris 2.
•
•
(c) Slaves manumitted by theIr owner whIle some other person
had a right in them 3.
•
(d) A freeman who allowed a usufruct of himself to b~ gIven ?y
a fraudulent vendor to an innocent buyer. He was a servus sme dom~no
while the usufruct lasted 4.
It would seem then that the distinguishing mark of slavery in
Rome is something else, and modern writers have found it in rightlessness. A slave is a man without rights, i.e. without the power of
setting the law in motion for his own protection 5. It, ~ay ~e doubted
whether this is any better, since, like the definition whI?h .It p~rports
to replace, it does not exactly fit the facts. Indeed,. It IS ~tIll less
exact. At the time when Florentinus wrote, AntonInus PlUS had
provided that slaves ill treated by their owner mi?,ht lodge a complaint, and if this proved well founded, the m.ag~strate. must tak~
certain protective steps 6. So far as it go~s, thI~ IS a ~Ight. Ser~~
publici Populi Romani had very definite rights In relatIOn to thel~
peculia7. In fact this definition is not strictly .t~ue for an~ but s~rm
poenae8. N or does it serve, so far as our authOritIes go, to dl~fe~entIate
between slaves and alien enemies under arms. But even If It were
true and distinctive, it would still be inadmissible, for it has a defect
of the gravest kind. It looks at the institution from an entirely no~
Roman point of view. The Roman law of slavery, as we know It,
was developed by a succession of practical lawyers ~~o w~re not gre~t
philosophers, and as the main purpose of our defimtIOn IS to .help In
the elucidation of their writings, it seems unwise to base It on a
highly abstract conception which they would hardly have un?erstood
and with which they certainly never worked 9. Modern Writers on
jurisprudence usually make the conception of a right the basis of
41. 7. 8.
2 Post, Ch. XII.
Fr. Dosith. 11; Ulp. 1. 19; C. 7. 15. 1. 2; post, Ch. xxv.
4 40. 12. 23. pl'.; post, Ch. XVIII.
.
. d
5 Warnkoenig, Inst. Rom. Jur. priv. § 121; Moyle, ad Inst. 1. 3. 2; Accanas, PreCIS e Dr.
Bom. I, p . 89.
.,
t'
d
6 G. 1. 53 ; post, p. 37 where an earlier right of the same kmd IS men lOne .
7 Post, Ch. xv.
8 Other equivocal cases may be noted; 2. 4. 9; 5. 1. 53; 48. 10. 7.
9 See however 50. 17. 32.
1
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their arrangement of legal doctrines l • The Romans did not, though
they were, of course, fully aware of the characteristic of a slave's
position on which this definition rests. "Servile caput," says Paul,
"nullum ius habet 2." But they recognised another characteristic of
the slave which was not less important. Over a wide range of law
the slave was not only rightless, he was also dutiless. "In personam
servilem nulla cadit obligati0 3.'] Judgment against a slave was a nullity:
it did not bind him or his master 4. In the same spirit we are told
that slavery is akin to death 5. If a man be enslaved his debts cease
to bind him, and his liability does not revive if he is manumitted 6.
The same thing is expressed in the saying that a slave is pro nullo 7 •
All this is much better put in the Roman definition. The point which
struck them, (and modern writers also do not fail to note it,) was that
a slave was a Res, and, for the classical lawyers, the only human Res.
This is the meaning of Florentinus' definition. Dominus and dominium
are different words. The statement that slaves as such are subject to
dominium does not imply that every slave is always owned 8, . Chattels
are the subject of ownership: it is immaterial that a slave or other
chattel is at the moment a res nullius 9•
From the fact that a slave is a Res, it is inferred, apparently
as a necessary deduction 10, that he cannot be a person. Indeed the
Roman slave did not possess the attributes which modern analysis
regards as essential to personality. Of these, capacity for rights is
one l l, and this the Roman slave had not, for though the shadowy rights
already mentioned constitute one of several objections to the definition
of slaves as "rightless men]" it is true that rights could not in general
vest in slaves. But many writers push the inference further, and lay
it down that a slave was not regarded as a person by the Roman
lawyers 12. This view seems to rest on a misconception, not of the
position of the slave, but of the meaning attached by the Roman
lawyers to the word persona. Few legal terms retain their significance
unchanged for ever, and this particular term certainly bas not done so.
All modern writers agree, it seems, in requiring capacity for right.
The most recent philosophy seems indeed to go near divorcing the
idea of personality from its human elements. For this is the effect
of the theory which sees in the Corporation a real, and not a fictitiouS'
1. Hel1rn (Legal Duties and Rights) alone among recent English writers bases his scheme on
Duties. But this is DO better from the Roman point of view.
2 5.3.1.
3 50.17.22. pr.
4 5.1. 44. 1.
5 50.17.209. Nov. 22. 9; G. 3.101.
6 44.7.30.
7 28. 8. 1. pr.
8 Justinian swept away nearly all the exceptional cases. C. 7. 15. 1. 2b; Nov. 22. 8; 22.12.
: The objection, that slavery is an "absolute," not a "relative," status, is thus of no force
agamst the Roman definition.
10 Gu'ard, Manuel, p . 92 .
~~ G~l'ard, op. ci~. p. 90, "L'aptitude a etre le sujet de droits et devoirs Iegaux."
Gll'arcl, lac. c~t.; Moyle, op. cit. Introd. to Bk 1; etc.
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person1. If, now, we turn to the Roman texts, we find a very different
conception. A large number of texts speak of slaves as persons,2.
There does not seem to be a single text in the ' whole Corpus luns
Civilis, or in the Codex Theodosianus, or in the surviving classical legal
literature which denies personality to a slave. It is clear that the
Roman lawyers called a slave a person, and this means that; for them,
" persona" meant human being 3,
It must however be borne in mind that the word has more than
one meaning. Its primary meaning is not the man, but the part he
plays, and thus a number of texts, including many of those above
cited, speak not of the man, bu t of the persona of the man. The
distinction is not material, but it may have suggested a further
distinction made in modern books. It is the usage of some writers
to speak of two .senses in which the word is used: one. tec~nical,. in
which it means "man capable of rights"; the other wIde, m whICh
it means simply cc man 4," But if the texts be examined on which
this distinction is based, it will be found that, so far as Roman la:v
is concerned this means no more than that in some texts the tOpIC
in question' is such that rights are necessarily contemplated, while
in others this is not the case,
A doctrine which purports to be really Roman law must necessarily
be somehow rested on the texts. It is desirable to note what sort
of authority has been found for the view that a slave was not a
person for the Roman lawyers. One group of texts ma~ be shortly
disposed of: they are the texts which say that a slave IS pro nullo,
and that slavery is akin to death 5. These are, as they ~rofess to .be,
mere analogies: they shew, indeed, that from some pOInts of v~ew
a slave was of no legal importance, but to treat them as shewmg
that persona means someone of legal impo~tance is a pl.ain beggi~g
of the question. The others are more serIous.. There. I.S ~ text ID
the Novellae of Theodosius 6, (not reproduced m JustInIan s Code,)
which explains the slave's incapacity to take part in legal procedure
1 See Maitland, Political Theories of the Middle Age (Gierke) , Intro~. p. xxxiy.
2. G. 1. 120; 1. 121; o. 189; 4. 135.
Vat. Fr. 75.2, 75.5,82 (drawmg legal inference~ from
his personality); C. Th. 14. 7. 2 (rejected by Mommsen); C. 4. 3~. 1. pr,; C. 7,.32. 121, Inst,
1. 8. p1·.; 3. 17. 2; 4. 4. 7 (all independent of each other and of Gams); D. 7. 1. 6. 2; 7. 2. 1. 1;
9.4. 29; 11. 1. 20. pr.; 30. 86. 2 (twice); 31. 82. 2; 39. 6. 23; 45. 3. 1. 4; 47. 10. 15. 44; 47. 10.
17.3; 48.19. 10.pr.; 48.19.16.3; 50. 16.2.215; 50.17 , 22. pr. See also Bas. 44.1.11, and
Sell Noxalrecht, p. 28, n . 2.
.
.
hil
th
3 It would not be surprising if there were some
looseness, smce a. slave, w e on
~ o~e
hand an important conscious agent is on the oth~r hand a mere thmg. But the pra~tICe .IS
unvarying. It is commonly said that the pe.rsonality of the .slave was gr~dually recogmsed m
the course of the Empire. What were recogmsed were the claIms of humamty, cp. 2~. 1. 35. To
call it a recognition of personality (Pm'nice, Labeo, 1. pp. 113 sqq ., aJ?-d many others) IS to use the
word personality in yet another sense, for it still remained substantIally true that the slave was
incapable of legal rights.
.
4 See Brissonius, De Verb. S~gn. , sub v . per·sona..
5 nu. 4, 5, 6 on p. 3.
B Nov. Theod. 17. 1. 2: quas~ nee personam habentes.
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by the fact that he has no perso'na. This seems weighty, as it draws
legal consequences from the absence of a persona. But it must be
Doted that similar language is elsewhere used about young people
without curators!, and the true significance of these words is sbewn
by a text which observes that a slave is not a persona qui in i'us
vocari potest 2. A text in the Vatican Fragments (also in the Digest 3 )
says that a sm'vus hereditarius cannot stipulate for a usufruct because
l1S'l~sfructus sine persona constitu'i non potest. This is nearer to classical
authority, but in fact does not deny personality to a slave. That is
immaterial: the usufruct could never vest in him. The point is that
a hereditas iacens is not a persona, though, for certain purposes, personae vicem sustinet 4 • Thus in another text the same language is used
on similar facts, but the case put is that of filius vel servus 5• A text
of Cassiodorus 6 has exactly the same significance 7. There are however
two texts of Theophilus 8 (reproducing and commenting on texts of the
Institutes) in which a slave is definitely denied a persona. He explains
the fact that a slave has only a derivative power of co~tracting or
of being instituted heir by the fact that he has no persona. The
reason is his own: it shews that in the sixth century the modern
technical meaning was developing. But to read it into the earlier
sources is to misinterpret them: persona, standing alone, did not
mean persona civilis 9.
Slavery has of course meant different things at different times and
places 10. In Rome it did not necessarily imply any difference of race
or language. Any citizen might conceivably become a slave: almost
any slave might become a citizen. Slaves were, it would seem, indistinguishable from freemen, except so far as some enactments of late
date slightly restricted their liberty of dress 11. The fact that all the
civil degrees known to the law contained persons of the same speech,
ra.ce, physical habit and language, caused a prominence of rules dealing
WIth the results of errors of Status, such as would otherwise be unaccountable. Such are the rules as to erroris causae probatiol2, as to
the freeman who lets himself be sold as a slave l3, as to error in status
1 C. Th. 3. 17. 1; C. 5. 34.11.
2 2.7. 3. pr.
345.3.26; V. Fr. 55.
4 9.2.13. 2; In. 3. 17.pr.
5 36. 2. 9.. It was only in case of legacy, not of stipulation, that the usufruct depended in any
wa~ on the hfe of the s.la.ve, post, Ch. VI.
6 Var. 6. 8.2.
36. 1. 57. 1 .(P~pmIan) may be understood as denying personality, but it is really of the
saJ?1e ty'pe.: 1'esenps~t non esse repraesentandam hereditatis 1'estitutionem quando persona non est
C~~~ ;'est~tu~ potest. , .
.
.
8 Ad In. 2. 14. 2; 3. 17. pT.
A correct deClsl(~n on thIS matter IS necessary before we can say what Gaius meant by Ius
quod ad pe1'sonas pe1'twet.
• 10 W~llon, Histoire de l'Esclavage; Winter, Stellung del' Sklaven bei d. Juden' Cobb Slavery
(m Amenca) .
'
,
11 C. Th. 14. 10. 1; 14. 10.4. As to the cautious abstention from such restrictions in earlier
1aw:i2 see Seneca, De Clementia, 1. 24; Lampridius, Alex. Severus, 27. 1.
G. 1. 67-75; Ulp. 7. 4.
13 In. 1. 3. 4, post, Ch. XVIII.
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of the witness of a will \ and other well known cases 2• There was
also a rule that where a man, who afterwards turned out to be a slave,
3
had given security iudicatum solvi, there was restitutio in inte,?r: ll •
To the same cause are expressly set down the I'ules as to acqUIsItIOn
through a liber homo bona fide serviens 4, and the rule th~t t~e ~ona-fide
sale of a freeman as a slave was valid, as a contract, qu~a diffic~le potest
dignosci liber homo a servo 5• The well-known rule that error com':nunis
facit i'us had more striking illustrations than those. already men~IOned.
Thus, though a slave could not validly be appOlnted to decIde an
arbitration 6, yet an arbitral decision by one apparently free was de7
clared to be valid though he ultimately proved to be a slave • And
where a fugitive slave was appointed Praetor, his official acts were
declared by Ulpian to be valid B.

:n

Slavery did not necessat'ily mean manual labour : the various services
involved in the maintenance of an establishment in town or country
were all rendered by troops of slaves, having their appropriate official
names derived from the nature of their service. It is not necessary
to recite these names: numbers of them will be found in the texts
dealing with the interpretation of legacies and contracts~. A broad
distinction is repeatedly drawn between Urban and RustlC slaves, as
it was customary to make legacies of the one or the other class generally, probably with other property. Mancipia r1~stica were, broa~IYt
those engaged in the cultivation of land and other ru~al pursUlts ;
urbana were those whom patm:familias circum se ipsius S'u~ cultus causa
habet 10 elsewhere defined as quae totius suppellectilis notitiam gerunt ll ,
The c~ok and the philosopher were alike urban, the land-agent (villicus)
and the labourer were alike rustic. The distinction is founded partly
on mode and place of maintenance, partly on nature of service, and
partly on direct statement in the owner's register of slaves l2• Ind~ed
in the construction of legacies, as the testator's intention was the pomt
to be determined, this register was conclusive where it was available 13 ,
Place of residence was not conclusive; non loco sed usus genere disIn. 2.10.7.

.
The person de statu suo incel'tus (Ulp. 20. 11, etc.); institntio~ of servus aZ~enus as a.
freeman (the case of Parthenins), post, Ch. VI.; position of child of anc~ZZa supposed to be free ,
post, Ch. XXVII. There are other cases in the title De iure dotium, e.g. 23. 3. 59. 2.
s 2. 8. 8. 2.
4 45. 3. 34.
5 18. 1. 4. 5. 6; 34. 2. 70. As often, the rule was severer in stipulation.
Here the agreement
was void for impossibility, 44. 7. 1. 9.; 45. ~. 83. 5. 103. In 18.2. 14. 3 w.e are told that. sale to
servus alienus thought free was vahd, while one to my own slave was III any case VOId, post"
Ch. XXIX.
6 4.8. 9.p1·.
.
7 C. 7. 4~ . 2. Post,.p.84.,
.
.
8 1. 14. 3. This extreme VIew may be peculiar to Ulplan. Cp. DlO C~SS1US, 48. 34. In
England analogous cases have needed express legislation. ~ee e.g. 51 & 52 VlCt. c: 28.
.
9 32.61 i 33.7.8.12 sqq.; P. 3. 6. 35 sqq.; Wallon, op . c~t. Bk 2, Ch. Ill.; BlaH, Slavery Ill.
Rome 131.
10 32. 60. 1.
11
5. 37. 22. 2.
12 32. 99. pr.; 33. 7. 27. 1.
13 50. 16. 166.
1
2
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tinguuntur 1• Residence might be temporary: a child put out to nurse
in the country was not on that account rustic 2, Even nature of service
was not conclusive. Some forms of service were equivocal, e.g. those
of venatores and aucupes 3 , agasones or muliones 4, or even dispensatores,
who, if they were managing town properties were urban, but if they
were in charge of a farm were rustic, differing little from villici 5•
For many of their employments special skill and training were
necessary, and a slave so trained (arte praeditus) acquired, of course,
an added value, especially if he had several artificia 6, In some texts
a distinction is drawn, in this connexion, between officium and artificium 7• The language of Marcian suggests, as do other applications
of the word, that an officium was an occupation having reference to
the person or personal enjoyments of the dominus B• The distinction
is not prominent and was probably of no legal importance, except in
the construction of legacies and the like.
Work of the most responsible kinds was left in the hands of slaves.
Among the more important functions may be mentioned those of
negotiator, librarius, medicus, actor, dispensator, villicus, paedagogus,
actuarius 9• They managed businesses of all kinds 10 • We find a slave
carrying on the trade of a banker without express orders 11. A slave
rents a farm and cultivates it as tenant, not as a mere steward 12.
Aulus Gellius 13 gives a list of philosophers who were slaves among
the Greeks and Romans. Broadly, it may be said that in private life
there was scarcely an occupation in which a slave might not be
employed: almost any industry in which freemen are now engaged
might be carried on in Rome by slaves. It must however be remembered that all this is not true in the greater part of the Republican
period. In that period the evidence shews that slaves were relatively
few and unimportantI 4• And in the decline of the Empire there was a
tendency to exclude slaves from responsible clatises of employment, and
to leave these in the hands of freemen 15,
It is obvious that slaves so differently endowed would differ greatly
in value. It is improbable that the increase in number involved any
33. 7. 12; 33. 10. 12, etc.
2 50. 16.210.
3 32.99. 1; P. 3.6. 71.
32.60. 1. 99. 2; P . 3. 6. 72.
5 50. 16. 166.
32. 65. 2; C. 5. 37. 22. Teaching slaves artes was among ntiles impensae for the purpose
of Dos. 25. 1. 6.
7 32. 65. 1; 40. 4. 24; 50. 15. 4. 5; etc.
8 32.65. 1.
See Brissonius, De Verb. Sign., sub v. o.fficium.
99.2.22; 32. 64; 38. 1. 25; h. t. 49; 40. 5. 41. 6; 40. 7. 1. 21. pr.; 40. 12. 44.2; P. 3. 6.
70; G. 1. 19, 39, etc.
10 14.3.5. 7.
See Marquardt, Vie privee des Romains, i. Ch. IV.
11 2. 13. 4.3.
12 33.7.12.3.20.1.
Cp. 33. 7. 18.4.
13 Noct. Att. 2. 18. For further refl'. see Girard, Manuel, 93 sqq.
14 For further details as to the number of slaves at different epochs and as to their varied
an~ independent employments, see Wallon, 0p . cit. ii. Ch. Ill.; Sell, Noxalrecht, pp. 129 sqq.;
F1:l~dlaender, Sittengesch. ii. 228 (ed. 7); Voigt, Rom. R. G. 1. 118sqq.; Marquardt, loco cit.;
BlaIT, State of Slavel'y among the Romans, Ch. VI .
15 Post, Ch. XIV.
1
4
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diminution in exchange value of individual similarly qualified slaves,
for it was accompanied by a great increase in quantity of other forms
of convertible wealth. Changes in economic conditions and repeated
alterations in the intrinsic value of coins called by a particular name,
make the task of tracing the changes in value of slaves too difficult
to be attempt.ed here. It is clear however that they were of considerable value. In A.D. 139 a female child of six years of age was
sold for 205 denarii l • This seems a high price, and the presence in
the contract note of the unexplained expression, "sportellaria empta,"
leads Mommsen 2 to suppose that she was thrown in, "sportulae causa,"
in the purchase of her mother. But the price seems too low for this.
In general, in classical times, the prices for ordinary slaves seem to
have varied from 200 to 600 denarii 3 • These are ordinary commercial
prices. Of course, for slaves with special gifts, very much higher prices
might be given, and occasional enormous prices are recorded by the
classical writers 4. The prices in Justinian's time seem a little, but
not much, higher. Two enactments of his fix judicial valuations, one
for application in case of dispute where there is a joint legacy of Optio
Servi the other for the case of manumission of common slaves 5, and
they 'are almost identical. The prices range from 10 solidi for ordinary
children to 70 for slaves with special skill who were also eunuchs.
From another enactment of his it appears that 15 solidi was a rather
high price 6• Other prices are recorded in the DigesV, ranging from 2
to 100 solidi. But these are of little use: nearly all are imaginary
ca.ses, and even if we can regard them as rough approximations to
value, we cannot tell whether the figures are of the age of Justinian
or were in the original text. Another indication of price is contained
in the fact that 20 solidi was taken as about the mean value of a
slave by legislation of the classical ages.
It may be well to make some mention of the more important terms
which are used as equivalent to servus, or to describe particular classes
of slaves, in the sources. Serv'Us appears to be used generally, without
reference to the point of view from which the man is regarded. Mancipium is usually confined to cases in which the slave is regarded as
a chattel. Thus it is common in such titles as that on the Aedilician
Edict 9, but not in such as that on the Actio de peculio lo • Ancilla IS
Bruns Fontes i. 289.
2 C. 1. L. 3. 937.
See the documents in Bruns, op. cit. 288. 29, 315-317, 325. See also ?il'~rd, Texte.s,
806 sqq. For the manumission of an adult woman 2200 drachrnae were pald m Egypt m
A.D . 221. Gil'al'd, op. cit. Append.
_
4 Marquardt, Vie privee, i. Ch. IV.
D C. 6.43. 3; 7. 7.. 1.
6 C. 6. 47. 6.
7 See for some of them, Marquardt, lac. Ctt.
8 For these and other details as to the price of slaves at various times, see Wallon, op. cit.
Bk 2, Ch. IV.; Sell, Noxahecht, 147.
.
9 D. 21. 1. E.g., h. t. 51. p1·. rnancipiurn vitiosurn ... se1·mtS ernat.
10 15. 1.
1
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the usual term for an adult female slave, though mulier is of course
found, and serva more rarelyl. Children are called puer and puella.
Puer, for an adult, though it is common in general literature, is found
only occasionally in the legal texts 2• Puella seems never to be used
there without the implication of youth. A verna is a slave born and
reared in the house of his master, and occupies a somewhat privileged
position, but in law his position is not different from that of any other
slave. A novicius 3 is an untrained slave, as opposed to a veterator, an
.experienced hand, or, more exactly, a man trained for a particular
function. The edict of the Aediles contained a provision that a veterator was not to be sold as a novicius, the point apparently being that,
.at least for certain purchasers, a man not trained to a particular kind
of work was more valuable, as being more readily trained to the work
for which the purchaser wanted him. The provision seems to be mentioned only twice 4 : the surviving contract notes shew that it was not
necessary to state which he was; indeed, in none of them is the slave's
.employment mentioned. It was a secondary provision of the edict 5 ;
in fact it seems to have been found necessary to declare that the
.s tatement that a man was untrained was a warranty, because, while
it was plain that to sell, as a trained man, one who was untrained,
was a fraud, it was not so obvious that any material wrong was done
in the converse case.
The morality of slaves is not within our scope. It is clear on the
literary tradition that they had notoriously a bad reputation. The
special legislation which we shall have to notice will sufficiently shew
the state of things at Rome. But we need not go into details to prove
for Rome what is likely to be a concomitant of all slavery 6.
1 E.g. P. 2. 24. 1; D. 11. 3. 1. p1·. (the words of the Edict); 23. 3. 39; 48. 5. 6. pr.
Homo is
-of course common. Farnulus is rare in legal texts.
2 E.g. 32. 81. p1·.; 50. 16. 204.
3 Brissonius, al'. cit. sub v. Novicius.
- 4 21: 1. 37; h. t. 65. 2. The latter text tells us that a liberal education did not necessarily
m~ke him a vetemtor. Post, p. 57.
Veteranus in 39.4.16.3 seems not to mean quite the same
thmg. For the purpose of professio (post, p. 38) novicius is one who has served for less than a
year.
5 Lenel, E. Perp., p. 443.
6 See for instance, Wallon, op. cit. Bk 2, Ch. VII.; Winter, Stellung del' Sklaven bei del'
.Juden, P:p. 59-61. Cobb, Slavery, pp. 49- 52, takes a different view, as to negro slavery. He is
a . d~termmed. apologist of t~e "peculiar institution" in America. He says at the beginning of
hls mtroductlOn, "No orgamzed government has been so barbarous as not to introduce it," (i.e.
Slavery,) "among its customs."
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which they became res mancipil, · No taming or educating process
was necessary to give their owner control over them. Most of the
few surviving records of actual sales in the classical age refer to
slaves. The silence of the sources, on the use of the actio Publiciana
by the "bonitary owner," makes it hard to say when traditio superseded mancipatio, in practice, for moveables, but this very silence,
coupled with the fact that in nearly all these cases there was a
mancipatio, leads to the conclusion that it was after the age of the
classical lawyers; for most of these cases fall between A.D. 140 and
A.D. 160 2• On the other hand one of A.D. 166 was by traditio, but
this was in Asia Minor, as also was one of A.D. 359 3. There is, indeed,
a record of a conveyance of land in Egypt by traditio as early as

CHAPTER 11.
THE SLAVE AS RES.
THIS aspect of the Slave was necessarily prominent in the Law.
He was the one human being who could be owned. There were men
in many inferior positions which look almost like slavery: there were
the nexus the auctoratus, the addictus, and others. But none of ·these
was like the slave, a Res. Potestatis verbo plura significantur: in person~ magistratuurn imperium ... in persona servi dominium l • The ~lave
is a chattel, frequently paired off with money as a res 2• No: only IS he
a chattel: he is treated constantly in the sources as the typICal chatteL
The Digest contains a vast number of texts which speak of the. slave,
but would be equally significant if they spoke of any other subject of
property. With these we are not concerned: to discuss ~hem would be
to deal with the whole law of property, but we are to consIder only those
respects in which a slave as a chattel is distinguished in law from other
chattels3. . From their importance follows the natural result that t~e
rules relating to slaves are stated with great ~ulness, a fulne~s also .In
part due to the complexity of the law aff~ctlng :h~m. ThIs sp.eclal
complexity arises mainly from five causes. (1). TheIr Issue. ,;ere neIther
fructus nor accessories, though they shared I~ the quahtles. of bot~.
(ii) They were capable of having fruct1/;s of .klnds ~~t conceIvable In
connexion with other res, i.e. gifts and earmngs. (111) The fact that
they were human forced upon the Romans of ~he Empire some merciful
modifications of the ordinary rules of sale. (IV) They had mental and
moral qualities, a fact which produced several s~ecia~ rules.. .(v) There
existed in regard to them a special kind of ~ntentus re~, I.e. Manumission 4•
Slaves were res mancipi and it does not appear that there was in
their case any question of maturity or taming such as divided the
schools, in relation to cattle, upon the point as to the moment at
I 50. 16. 215.
2 See 18. 1. 1. 1; C. 4. 5. 10; 4. 38. 6, 7; 4. 46. 3; 8. 53. 1.
S As to the right of preemption in the case of a new-born slave (C. Th. 5. 10. 1) see post,
Ch. xvm.
'd d
Ch
4 The special rules as to possession of slaves are conSI ere ,post,
.

nJ
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A.D. 1544.

The slave, like any other chattel, might be the subject of all ordinary
transactions 5, and these transactions gave rise to many questions owing
to the special characteristics and powers of the slave. Most of these,
however, result from the slave's powers of acquisition, of contracting,
and of wrong-doing, and will therefore be most conveniently considered
in the chapters which deal with the slave considered as a man. A few
points may, however, be taken here.
The difficult questions concerning the liability for Oustodia, and the
various meanings of this obscure word in different connexions and at
different epochs have no special connexion with slaves and may be
omitted 6. It is necessary, however, to note that certain texts deal
specially with custodia in connexion with commodatum of a slave.
They shew that a commodatarius of a slave might be liable ex commodato, if he was stolen 7. But they shew also that this liability did
not arise if the slave ran away 8, unless he was of such a kind that he
needed special guarding (as might appear from his age, or his being
handed over in chains), or there was a special agreements. The texts
bear marks of rehandlingJO, but there is no reason to doubt that the rule
they lay down is that of the classical law. It seems to be independent
I G. 1. 120; G. 2. 15.
2 Bruns, Fontes, i. 288 sqq.; Girard, Textes, 806 sqq.
In old Jewish law slaves were
similarly grouped with land, Winter, Stellung der Sklaven, 25-26. The whole Talmudic law of
slavery is much affected by Roman Law.
s Bruns, op. cit. 325; Gu-ard, op. cit. 809.
4 Bruns, op. cit. i. 322. The emptio a7'eae on the same page is doubtful.
5 21. 1. pass.; 13. 6. 5. 13; C. 4. 23. 2; 4. 24. 2.
In late law servi aratores might not be
seized (by pignoris captio) under a judgment. C. Th. 2. 30.1; C. 8. 16. 7.
6 Lusignani (Studi sulla Responsibilita per Oustodia, i. ii.) gives a full account of the texts
affecting this matter in relation to sale and locatio. His introductory section gives an account
of the views of Hasse, Baron, and Pernice. See also for discussion and references, Windscheid,
Pand. § 264, n. 9.
7 47. '2. 14. 5. His l-ight to sue implies the liability.
8 13.6.5.13; 13.6. 18.pr.
9 13.6.5.6; 6.1. 21; 50.17.23 infin.
10 See especially 13. 6. 5. 13, Oartilius ait pe1-iwlum ad te respicere ... ql£are wlpam in eam
quoqu~ praestandam. Can hardly be genuine, since if the risk is with a man his culpa is not
materIal.
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of the above-mentioned difficulties. If, or in the cases in which, the
liability for custodia involves something more than liability for. culpa, no
breach of the obligation is committed by the slave's runnmg. away,
though . be is fur sui 1. And such a flight is ~o proof of c~lpa In t~e
commodatarius. Even an agreement for custod~a would not Impose th~s
liability, unless expressly. All this turns on the ~act that a slave IS
necessarily left at large, and thus it does not apply In the case of those
who would not be left at large in any case by a careful man.
Like other chattels slaves were recoverable by vindicatio . and by
the actio Publiciana 2 , ~nd, in consequence of the equivocal character
of their offspring, and of the fact that slaves could be the mediu~ of
acquisition, there were special rules ~s to what was recov.erable III a
vindicatio of a slave. Inasmuch as the rules of retentIOn by the
possessor will call for full discussion hereafter 3 , th~ . o.nly poi~t which
need here be considered is the fate of those acquIsItIOns whICh were
made after litis contestatio in the real action.
The well-known rule is that the defendant must restore the thing
itself cum omni causa, which is explained, by Gaius, as meaning everything the plaintiff would have had, if restitution had been made at
litis contestatio 4 • It may be that defendant has usucapted the man
pendente lite: in that case he must, besides restoring, give security
against dolus, since it is possible that h~ .I~ay have p~edged or freed
him 5• So too he must give up all acqUIsItIOns post l~tem contestatam
except those in re sua, i.e. in connexion with the p~ssessor's a~airs.
Thus he must give up inheritances, legacies and the lIke, the chIld of
an ancilla who is being claimed, even though born after she was
usucapted 6. If, pending the action, he has become entitled to fructus
which had been received by some other possessor, and has recovered
them these too must be accounted for 7• If he has usucapted the man
pend~nte lite he must cede any action which he m~y have acquired. on
his account, e.g. an actio Aquilia B• He must restore an fructus, whICh,
in the case of a slave, means earnings and results of labour, such as,
we are told, even an impubes may make 9• Conversely, a bonae fidei
possessor could make certain deductions, as even could a malae fidei
possessor, so far as actual benefit had accrued to the thing 10. He could
1
2
6

Though he is still possessed, post, Oh. XII.
6. 1. 1 j 6. 1. 5. 5 j 6. 2. 11.
3 Post, Oh .. xv.
45. 1. ~o.
6. 1. 20. He must give, in respect of the chIld, the same secunty as

.
III

•

0 6. 1. 18. 21.
the case of the

woman herself.
7 6. 1. 17 . 1.
h h
h
8 Ibid. j 6. 1. 21. This cannot be J?-eeded. i?- any ~ther ca~e, for thoug t e possessor may ave
an actio utilis, the owner has an actw Aquiha on hIS own tItle.
9 6. 1. 20 j 6. 1. 31.
fid .
10 5. 3. 38, 39. The form of thes~ ~exts suggests that the right of a rnalae
e~ possessor to
make these deductions was of late ongm.
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not set off ordinary costs of education and maintenance, but for such
expenditure, .before litis c~ntestatio, as was necessary to preserve the
man, e.g. paymg damages In a noxal action, he might claim allowance
by an exceptio dolil.
In relation to merely utiles impensae, there is a difficulty. The
general rule was that the plaintiff had the alternative of paying for
them or allowing the possessor to take away the result 2. But this
could not be applied to special training given to a slave. This could
not be undone, and the strict rule was that no account was taken
of it 3• This harsh rule was subject, however, to three exceptions.
(a) Allowa~ce was mad~, si venalem habeas et plus ex pretio eius consecutur~s s~s propter artificium 4. The plain meaning of this is that if
the claImant propo~es to sell him, ~nd he has a higher market value, by
reason of the teachmg, the cost of It must be allowed. This has an unpractical look, though it is the usual explanation of the text. In another
~ext, ~n another point, a plaintiff's claim is made to depend on his
mtentlOn to sell, but here the proof is the other way, and it is not easy
to see how the possessor could prove the claimant's intentions. In
practice it probably meant little more than that, if the market price
was i~creased, the ~raining must be allowed for. (b) If the possessor,
kn0.wmg that a ~laIm was on foot, notified the intending claimant that
he mtended to mcur this expense, it would have to be allowed if t.he
~laimant did not at once take steps. (c) The cost of the trainin~ could
III any case be deducted from the earnings made by it.
A text of
Mod~stinus6 ~ollo:~ving th~t in which this is said, adds: Quodsi artificem
(ecent post v~ces~mum qu~ntum annum eius qui artificium consecut~~s est
~mpe~sae factae p~terunt pensari. These words seem to mean that by
the tIme t~e man IS twenty-five these costs will have been compensated
for b~ ear~lllgs, and n? account. of them need be taken in any m:ndicatio 7.
V\ e ale. told that If a slave IS handed over, post conventionem, security
mus.t be gIVen by ~ bonae fidei possessor against dolus, but by malae
fide~ possessor agaInst culpa too, and that, after litis contestatio a
bon.ae fid~i possessor is on the same footing so far as this is concern~d B.
T~IS too ~s obscure: how can a man be guilty of dolus in respect of a
thmg whICh he regards as his own 9? According to one view the dolus
1 Ibid. 6. 1. 27. 5.
T~e . same is no doubt true of unusual medic~l expenses.
: 6. 1. 27.5 j Greg. WISlg. 6. 1 (Kri.iger).
7 6. 1. 27. 5.
4 6. 1. ~9..
5 6.1. 15. 3.
6 6.1. 30-32.
ma ~t ~a~ bee.n suggested ~hat 25 IS a ~llsprint for 5, the meaning being that these expenses
rel 'de d a en fmto account If the slave IS 5- that being the age at which a slave's services are
aI ~ as o. some value.. .Peilat, de rei vindicatione ad 6. 1. 32, citing 7. 7. 6. 1. Justinian
seems 0 regald 10 as the mlmmum age for an arti.fex 0 6 43 32' 7 7 1
8 6. 1. 45 j 21. 2. 21. 3.
U"
••
•
,
• • •
E ~e~t has been shew~ t~a~ the te~t w~s writ~en. of the Interdict, Quam Hereditatern. (Lenel,
f dP·th363 .) ~ut thiS.lS ~matenal smce thIS mterdict gave a remedy where the defendant
re use
e secunty reqUIred m a real action. Vat. Fr. 92.
.
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contemplated is any misconduct of the possessor in relation to the
slave!, such as lessens his value and is plainly contrary to public
morality. But this is extremely artificial. Another view is that the
text refers to one who, having been a bonae fidei possessor, has learnt
that the thing belongs to another2. But such a person is now a malae
fidei possessor, and there is no reason to confine the rules of malae fidei
possessio to the case of one who was so ab initio, a praedo. But the true
solution may be not far from this. A bonae fidei possessor is one not
proved to know that he was not entitled. The formal notice of claim,
involved in the word conventio 3 , is not enough to saddle him with this
knowledge, but it has definitely altered his position, and the rule seems
to say that if a person so notified wilfully exposes the slave to dangers
which result in damage he is not to be heard to say_CC So far as I knew,
it was my own slave, with whom, so far as you are concerned, I could
do what I liked." It may be that a man would not readily expose to
risk a slave he thought his own, but it is not so clear that he would
not risk one as to whom his knowledge to the contrary was not
yet proved. And there are steps between belief that one is owner
and know ledge that one is not.
If the man die pending the action, without fault or mora of the
possessor, his value is not due4, but the case must still go on to judgment,
on account of fructus and partus, and because on , the question of title
may depend the further question, whether either party has a claim
on eviction against some third party 5. The defendant, if judgment
goes against him, must account for fruits up to the death. It may be
impossible to tell what the actual earnings were, and they are therefore
estimated so that for any period during which the man was so ill that
he could earn nothing, nothing can be charged 6. If, now, the defendant
was already in mora at the time of death, he must account, of course, for
omnis causa, and for fruits up to the day on which judgment was given,
estimated in the same way7. It is not clear when a bonae fidei possessor
is in mora. The expression seems to belong to the law of obligatio and
to be out of place in real actions. Its use is further evidence of the
insufficiency of the distinction between bonae and malae fidei possessors.
Pellat thinks he is in mora from the time when he knew or ought to
have known that his title was bad 8. This is a rather indeterminable'
time and a person so 'Convinced is a malae fidei possessor. All that is
certain is that it was not litis contestatio 9•
Pellat, Ope cit. ad 6. 1. 45.
2 This view is as old as Azo.
Pellat, loco cit.
4 6. 1. 15. 3; 6. 1. 27. 2.
5 6.1. 16. pr.; 46.7. 11.
6 6.1. 79.
7 6.1. 17. 1.
8 Oy. cit. ad h. l.
9 The possessor is not necessarily liable if the man die after l~tis contestatio.
See n. 1 and
6. 1. 27. 2. Savigny thinks that bonae fidei posseSSOl' is in mora only from the time of pl'onuntiatio
which imposes an obligation in him. The texts in the Basilica which seem to confu'm this are
shewn by Pellat to contemplate mora before the pTonuntiatio, and there is usually no material
delay between pTonuntiatio and condemnatio.
1
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If the possessor lessens the value of the slave, dolo, during the action,
he is of course liable, but if the slave is afterwards killed by some cause
in no way imputable to him, the effect is to end the plaintiff's interest,
and, therefore, the liability for the damage, in that action 1.
If the slave has run away, pendente lite, the bonae fidei possessor is
free from liability, unless he has usucapted him, in which case he must
cede his actions, or unless the slave was one of such a sort that he ought
to have been carefully looked after, in which case his value is due. In
any case he must give security to hand over the man, if he recovers
him 2. If the possessor connived at the flight he is liable as if he still
possessed 3, and on the same principle if he sell the man, pendente lite,
and the vendee kill him, he must pay the value 4. In relation to all
these rules it must be remembered that if the possessor was really owner
before the action, he can proceed with his defence and get absolution.
These rules suppose the claimant to prove his title.
Most of these points have nothing to do specially with slaves. They
are therefore very shortly treated, and many difficulties have been
ignored, especially in relation to the liability of possessor for the value
of the man if he cease to exist during the action. It must, however, be
noted that, to the ordinary cases of interitus rei which release the bonae
fidei possessor, noxal surrender must be added 5.
In the actio furti, condictio furtiva and actio Aquilia on account
of a slave, the only points which require notice, are, that the interesse
included the value of an inheritance upon which, owing to the slave's
death or absence, his entry had been prevented 6, and that the condictio
furtiva was necessarily extinguished if from any cause he became free
or was expropriated: domino solo competit.

The case of lega.cy of a slave gives occasion for many rules, the
development of which cannot well be made out, owing to the suppression by Justinian of the differences due to form 7. In the case
of simple legacy, the heir must hand over with him any acquisitions
through him, any earnings the legatee could have gained if the slave
had been in his possession and, in the case of an ancilla, any partus 8•
It may be assumed that, if the legacy was conditional, the legatee was
entitled to such profits only from dies cedens. This is sufficiently clear
6. 1. 27. 2. Actio Aquilia durat.
2 6. 1. 21.
6. 1. 22. Or if he fled through culpa of the possessor (21. 2. 21. 3).
6. 1: 17. pl'. .Tho~gh the claimant can in appropriate cases, (e.g. if the price is not paid,)
take ceSSIOn of actIOns rnstead.
5 6.1. 58.
6 G. 3. 212; Inst. 4. 3. 10; D.13.1. 3; 47.2.52.28.
7 The texts g~ve no real help on the question whether, or how far, legacies peT vindicationem
and pe1' damna:twnem were on the same footing, in the classical law, in relation to the questions
no",,;; to be conSIdered. See for a discussion and references Pm'nice, Labeo 2. 2. 113.
30. 39; 30. 86. 2.
1
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on the texts!, and the enactment of Justinian which gave the fulfilment a certain retrospective effect does not appear to have touched
•
this point 2•
If a specific slave. is left, i~ either form, he must ~e ta~~n talu;
qualis3, and any promIse of qualIty the heres may ~ake IS vOld. But
if there is a general gift of "a slave," per darnnatwnern, (an? probably
per vindicationem,) then, as it is the duty of the heres to glve.a ?~od
title he must warrant the slave given to be free from noxal lIabIlIty,
tho~gh he need not promise that he is sanus, since he is not obliged to
give one of good qualit y 5. But he must not give one of the very .worst
quality, and thus, if he gave one whom he knew to be on the pOlnt of
death this would be a case of Dolus. Where he gave one whom he
knew'to be a thief, and the slave stole from the legatee, there was an
actio doli by which he could be compelled to give another, and he must
leave the bad slave pro noxae dedito 6,
If a servus heredis, or alienus, is legated, and has run away, Paul
tells us that, if the flight were after the testator's death, .the heres. mu~t
give security for his production, and pay the expenses Involved .1n hIs
recovery, but not if the flight had been before the death.7, Afncanus.
lays down this latter rule for all slaves (left apparentl~ In ~ny form),
giving the reason that the heres can only be bound to gIve hIm .as the
testator left him 8. This seems to imply that Africanus would Impose
the duty of recovery on the heres, even though jt ~ere the slave ~f the
testator, if the flight were after the death, Ulpmu says that If t~e
slave were in fliuht or at a distance the heres must operam praestare, In
order that the °slave be handed over, and adds that he, Julian and
Africanus, are agreed that the expense must be borne by the heres 9,
As it stands the text gives no restriction as to t~e time of flight, ,the
origin of the slave, or the form of the gift. In VIew of the texts Just
cited 10 it seems that this extreme generality must be an error, even fOl>
the time of Justinian, but, as to the liability of the heres to incur
expense, if the flight is after the death, the texts are explicit. It must
be noted that he is not liable for the value of the slave but only to
incur reasonable expense in recovering him H.
If a servus alienus legatus is freed by his owner, the heres is no
Arg. 32. 3. 1 ; 6. 1. 66 ; 29. 5. 1. 4. For other tex ts see Bufnou', Conditions, 379 sqq.
C. 6. 43. 3.
3 30. 45. 2.
. .'
4 30. 56. The sam e is presumably true of a legatum optwn~s seTV~ .
5 36. 45. 1.
6 30. 110. Post, Ch. v .
7 31. 8. pr.
s 30. 108. pl·.
9 30. 39. pr.
10 And of the rules in other legacies 30. 47. pr.; 30. 108. 12.
.
11 It might be urged on the one hand that the hel'es is. in gener.al only.liable ~o~·. culpa and on
the other that h e h as a certain obligation ancl that difficulty IS no~ ~mpos~Ibility. But t?e
question is not of the OOposition of a legal duty, but as to the testator s mtentlOn, and analogIes
from the law of obligation are of little use.
1

2
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Manumission of Servus Legatus

longer liableI, unless he was already in mora or was m some way
privy to the manumission, which is a case of dolus 2•
The same is true, a fortiori, if the slave was t.he property of the
testator and was freed by him 3. In one text Celsus tells us that if a
seTVUS legatus is freed interirn, and becomes again a slave, the legacy is
good 4• Interim seems to mean during the testator's life, since the case
is coupled with one in which the expression medium tempus is used ;
the ordinary term for the interval between the making of the will
and the de~th. The reenslavement may, so far as the words go,
have been eIther before or after the death, the manumission cannot
have been by the heres or after alienation by him, for, as we shall
see, this case was differently dealt with, But the rule given by Celsus
seems very doubtful. If applied to a case in which both manumission
and reenslavement occurred before the death, it is not in conflict with
the principles of legatllm per vindicationem-media tempora non nocent.
But the manumission was a complete ademption5, In later law this
was not necessarily so in case of sale 6 of the res legata, but manumission is on a different footing: a testator cannot be regarded
as having contemplated reenslavement 7, And the rule cannot be
harmonised with the principle that a slave freed is a new man, and
if reens]aved is a new man again 8.
For the case of a servus alienus it is certainly not the law, In
these matters the rules as to promise of a slave can be applied to
legacy 9, and elsewhere we learn that where a servus alienus was
promised, and was freed by his owner, the promisor was released, and
that, if the man again became a slave, the promise was not enforceable :
the obligation once destroyed is gone for ever, and the new slave is
another man. The text expressly repudiates the view, which it credits
to Celsus, that the obligation was revived by reenslavement Io. Our
case differs, in that, since the manumission preceded the death, there
was never an obligation on the heres, but this is not material, and it is
evident that Celsus held views more favourable t o the validity of such ·
gifts than were generally current H •
If the slave belonged to the heres, and he freed him, (or alienated
him, and the new owner freed him,) he was liable to pay ' his value
1 30. 35.
2 46. 3. 92. pr.; In. 2. 20. 16.
So if he has become a statu lib e1', the heres is discharged by
handing hOO over as such.
. 3.POSp, Ch. ;Xx .. The t ext s there discussed deal only with nianumission by will; but manumISSIOn mter v~ vo s IS a stronger case, since the gift cannot in any case have been adeemed.
4 32. 79. 3.
5 33. 8. 1.
6 In . 2. 20. 12.
7 34. 4. 26. 1; 45. 1. 83. 5.
8 46. 3. 98. 8.
9 30. 46.
10 46. 3. 98. 8.
11 H e :first expressed the view which Severus and Caracalla enacted and Justinian accepted
that sale of the thing legated did not adeem the gift, unless so intencled. Gaius was still fu
doubt (G. 2. 198; In. 2. 20. 12). See also an exceptional view of his, ill 34. 7. 1. 2.
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whatever the state of his knowledge, and the same rule applies no
doubt to the case of a servus hereditarius 1 • His knowledge is
immaterial because this is true in general of all obligations under
an inheritance; he was not the less liable to pay a debt because
he was not aware of its existence. Other circumstances not of his
creating might make it impossible to deliver the slave, and so
discharge him. Thus if the servus legatus gains his freedom by
discovering the murderer of his master, the heres is released 2. So
if the slave is justly killed for crime, either under judicial process,
or by the heres, or by a third person, or if he dies before the heres
is in mora 3 • But if the heres induced him to commit the crime, .
and so is guilty of dolus, he is liable under the legacy4. If the heres
noxally surrenders him he is not released, since he could have paid
the damages and can redeem him; the liability to hand over the
slave with a clear title being, as it were, a debt imposed upon hims.
A legacy giving the legatee an absolute choice (legatum optionis 6)
was not confined to legacies of slaves, but .this seems to be the
commonest case 7• Such a legacy is said by Justinian to have been
conditional in earlier law; selection by the legatee being the fulfilment
of the condition 8. There are some signs of difference of opinion, and
. it may be doubted whether it is not more correct to say that to
have been chosen by the heres was part of the definition of the slave,
and thus that, if he did not choose, no slave satisfied the definition 9.
Nothing in the present connexion seems to turn on the distinction:
the rules are in the main those of a conditional legacy. We are
told that optio servi is an actus legitimus 10, and thus not susceptible
of modalities. It is practically convenient that the choice should
leave no doubt that one man has been finally chosen, since the
moment of choice determines to whom he acquires. The principles
of condition give the same result: a condition partially satisfied is
not satisfied at all 11. Conversely it follows that a conditional choice
1 In. 2. 20. 16. So if he killed him without reason but not knowing of the gift, 36. 1. 26. 2;
45.1. 91. 2.
2 A1·g. 29. 5. 3. 13.
3 29. 5. 3. 13; 30. 53. 3; 46. 3. 92. pr.
4 30. 53. 8.
So though torture of the man under the So. Silanianum, by which he was
destroyed, releas~d the heres. if it were la~ully done, it did not if he was not legally liable to it.
2.9. 5. ? 13. So if servus al'tenus legatus IS captured, apart from dol~ts of heres, but he will be
liable If and when the slave retUl"lls. 30. 53.9; 46.3.98.8. This is the effect of postliminium.
5 30. 53. 4. As to the effect of a gift of "my slaves," see 32. 73.
6 U. 24. 14; D. 33. 5. 2. pr.
They varied in form (cp. 33. 5. 9. p1' .). There might be optio
servorum, which, so Pius decided, gave a right to choose three (33. 5. 1).
7 33. 5. passim. And see C. 6. 43. 3 in which Justinian after laying down a rule for all
cases adds without comment a tariff applicable only to slaves.
8 In. 2. 20. 23.
9 Post, Ch. XXIV.
10 50. 17. 77. If indeed the words Se1'Vi optio datio tutoris were not originally optio tut01·is.
If the allusion is to exercise of the right we are considering, it is not easy to see why iUs con1ined
to servi. And tutoris datio could certainly be conditional and ad diem. In. 1. 14. 3' D. 26. 1. 14.
11 35. 1. 23.
'
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other fixes on the same man, he is at once common. How.if the ~I'st
chooser has died or gone mad in the meantime 1 PomponIus decIdes
that the man cannot become common as there can, be no common
consent. The compilers add that the humaner view is that ~e ~oes
become common, the original assent being regarded as contI~um~.
J ustinjan also lays down the rule that in such g~fts the. choIce IS
to be exercised by one chosen by lot: the ma~ will be. hIS and he
must compensate t~e o~hers on a scale vary~ng :VIt~ the kmd of slave
and following a tarIff laId down by the constItu~lO~ ' .
.
As in the case of aditio, the law fixed no lImIt of tIme for ?ho~ce. '
To avoid inconvenience, the Praetor could fix a limit on the app~IcatlOn
of heres, or of a legatee who had a right subsequent to the rIght of
choice, or even of a buyer of the hereditas 2 • The time would no doubt
not exceed a year. If it were past, the heres was free to. sell, fr~e,
or pledge the slave, and the acquisition of rights by t~II'd. partIes
barred the legatee pro tanto. Apart from such transfer, .hIs I'l~ht was
unaffected. But if some have been sold, while PomponlUs thmks he
may still choose among the rest, Paul thinks. him .barred, since to
allow him to choose now that the heres, haVIng dIsposed of those
he did not need, has reorganised his household, would impose great
inconvenience on him. No doubt the inconvenience would have to
be proved. The passage of Paul is from his Quaestiones: it may sbe
that the compilers have made a rule where he expressed a doubt.
The rules in the case of promise of a slave are much the same
as in legacy. If a servus alienus prornissus is freed by his dorn~nus
without dolus or culpa of the promissor, he is released, and the obh~a
tion is not revived by reenslavement. Paul points out on the authOrIty
of Julian, that culpa could not arise in such a case unless t~eI'e ,,:,as
mora 4• So too the promissor is released if any slave promIsed dIes
before there is mora, even though the death is caused by neglect,
5
since the promissor is bound ad dandum, not ad jaciendu.m. • ' , So too
if the slave become a statu-liber, without act or complIcIty of the
promissor, he is released by handing ~i~ o:er a~ such 6. If he .was
promised as a statu-liber and the condItI~n IS satIsfied, the . prom~ssor
is released 7. So too if he was duly kIlled for wrongdomg, or by
torture under the Se. Silanianum, or earned liberty by discovering
'me But if the torture is wrongly inflicted, the promissor is still
cn .
liable: it seems to be assumed that he could, and ought to, have
prevented itS, If the man is a,lienus and is captured by the enemy>
O. 6.43. 3. 1, cp. In. Zoc. cit .
33. 5. 6, 7.
5 45. 1. 9Lpr .; 46. 3. 92.pr.
7 45. 1. 91. 1.

1

3

2
4
6
8

33. 5.
45.1.
46. 3.
29. 5.

6, 8. pr., 13. 1.
51; 46.3. 92.p1·., 98. 8 ; 45.1. 91. 1.
92. 1.
3. 13 ; 45. 1. 96.
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Paul says he can be sued for on his return 1. Elsewhere. he seems
to say that if it were the promissor's own slave who fell into enemy
hands, he was not released. The case is put on a level with manumission by the promissor, and it seems that the very fact of not
preventing capture is treated as culpa 2. In one text, Paul raises, but
does not answer, the question: what is the result if the promissor
kill the slave, not under such circumstances as clearly release him,
but in ignorance that he is the subject of the promise 3 ? If the text
lays down a rule, it is the same. In fact, it leaves the matter open 4.
A slave like any other res might have fructus, and, in his case,
the fr,uctus were of a very distinct kind. Not only did they include
earnings 5, which might arise equally well in connexion with other
things, but there might be gifts and profits on transactions, which
are not exactly earnings, and could not arise in connexion with other
chattels. Conversely it is important to observe that partus are not
fruits 6. Two reasons are given: quia non temere ancillae eius rei
causa co~pa:antur ut p,ariant 7, and that it is absurd to regard man
as a fr~It, smce all thmgs are made for him s. The first compares
oddly WIth the rule that sterility might be a redhibitory defect 9, and
still more oddly with the counsels of the writers on res rusticae 10• The
second must have seemed somewhat ironical to a slave. Both of them
however exp~ess~ somewhat obscurely, the real reason, which was respect
for hum.an dIgl11tyll, :'at.her. than any legal principle. N or were partus
acceSSOrIes. These dIstmctIOns had several important results. Thus
a gift of an ancilla cum natis did not fail if she were dead as would
one of serv'Us cum pecu'liol2. They did not, like fruits, ve~t in the
bonae fidei possessorl3• Partus of dotal ancillae did not go to the vir,
ex~ept where the dos was given at a valuation (dos aestimata), in
whICh case only the agreed sum had to be returned 14• Nevertheless
they share in the qualities of fruits and accessories in many respects.
~ 46. 3: 98. 8.
..
. 2 45. 1. 91. 1.
3 45. 1. 91. 2.
h~ermce, L.a beo, 2. 11. 116, thmks he expressed the contrary view and the compilers have cut
<out .IS c?nCI,uslOn . . ~~ese, are really cases of a wider problem, beyond our scope: i .e. how far
,s upeI:,enmg lIDPOSSlbillty di~charged from liability to condictio, or, what is much the same thing
wh~tClS the theory of culpa m such cases? Pernice gives a full discussion and references.
'
. 6.47.1.
6 6. '1. ~6.pr., 17.1; 23.3.10. 2,3; 36.1. 23 . 3' 41. 3. 36.1' 47 2 48 6' 0 5 13 1 9
In
37; OlCeZ:o, d.e Fin. 1. 4. 12. It was not usual t~ call the chiidre~ ~f al~cdlae; Ziberi·. 'S~eton:
agm. S . V. ~b e n.
~ 5. 3. 27.p1·.
8 22.1. 28. In. 2. 1. 37.
11 21. 1. .1~. 3. !,~st, p . ~5.
.
10 See Wallon, op. cit. 3, Oh. n.
AccOIdmgly It IS late m developmg. See Girard Manuel 247
12 30 62 63
13 47 2 48 6 ' c
' the fructuary,
'
, who. had not even a usufruct
. , . of
them
p. . '. p . 94
~ . 1 . 28 . 5 , 17 . pr:.;. or ~
6
9
22 l ' 28 }: 4 1' 1 , D. 7. 1. 68 (wher,e It IS saId. to have been disputed among early lawyers) .
• 14'
•
' . • 3 .•36. 1.
See also OlCero, lac. c~t.
"
at . Fr. 114, O. 5. 13. 1. 9; 5. 15. 1; D. 23. 3. 10. 2; h. Z. 3; h. t. 69. 9; 24. 3. 31. 4; 31.
48.
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A heres handing over an ancilla to fidei-commissary or legatee after
mora must hand over her partusI, but not those born before dies
cedens or even before mora 2• And the beneficiary could get missi()
in possessionem as of fruits 3.
Where the sale of an ancilla was voidable as being in fraud of
creditors, the transferee had a good title in the meantime, and thus,
though she was recoverable, and partus born post iudicium acceptum
were included as a matter of course, those born medio tempore were not
recoverable, as they were never in bonis vendit01"is 4• Proculus however
held that if she were pregnant of them at the time of the transaction,
they must . be restored 5. The materiality of conception before the
transaction was one on which there were differences of opinion, as will
. be seen in relation to some of the more difficult cases now to be considered. If the child conceived be regarded as already existing, it
must be considered (since it certainly passed by the sale 6 ) as a sort of
accessory. Further, it could be pledged, sold and even freed before
it was born 7. The first two cases prove nothing, since pledge and
sale were possible of slaves not yet conceived B. In the last this is
not so clear, since it is a gift to the child. But this case loses its
significance, in view of the well-known principle that a child in the
womb is regarded as already existing, so far as this makes to his benefit,.
but not for the advantage of others, nor to his own detriment 9 : alii
antequam nascatur nequaquam prosit 10 ; aliis non prodest nisi natus 11. A
modification of this in favour of the owner of the ancilla at the time of
conception is not surprising, and we shall see other signs of this 12.
According to several texts l3 , one of which is an enactment of A.D. 230 1\
and assumes the rule as a standing one, children born too a pledged
ancilla are included in the pledge, as future crops might be. In one of
the Digest texts 15 it is Paul who tells us the same thing. But, in his
1 15.1. 57. 2; 22.1. l4; 30.84.10; 33 . 8.8.8; 36.1. 23. 3.
.
'
2 22. 1. 14; 33. 5. 21; 35. 2. 24. 1. Two texts seem t? contradict .thlS by saymg that
where the thing is to be handed over after a time, pa?'tus born m the meantime must be handed
over as not being fruits; 36. 1. 23. 3, 60. 4. (Buhl, Salvius Julianus, p. 189), In 23, 3 tJ;te
allusion is apparently interpolated, for it is out of place, but it does not clearl~ exc~ude 11WTa m
the sense of undue delay. 60. 4 is still more suspicious, as an authority on thl~ pomt. It says
of f etus, and seems to imply of pal'tus , that they must be handed over only m so far as they
have been summissi, i.e. used to replace those who have died. It may refel' to a legacy of a
whole familia.
3 36.4.5. 8. For further illustrations, see 4.2 . 12. pT.; 5.3.20.3, 27.p? .. ; 6.1. 16, P?'" 17.1 ,
20; 12. 4, 7. 1, 12; 12. 6. 15. pT., 65. 5; 30. 91. 7; 43',26. 10.
4 42. 8. 10. 19-21; h. t. 25. 4.
.
~ 42. 8. 25. 5.
6 13.7.18,2,
7 20.1. 15; 18.1. 8.p?'.; P. 4. l4. 1.
.
. .
8 The texts express no limitation. A child unborn is not in the heredttas, pro Falctdta
35.2.9. 1.
91. 5. 7; 1. 5.26; 38,17. 2. 3; 50.16.231.
101. 5. 7.
.
11 50. 16. 231. It is however sometimes stated more generally, 1. 5. 26. But thIS expresses
only the fact that the pTinciple applies over a wide field.
12. But partus conceived before the sale and born afteT went to the buyeT, 13. 7. 18. 2; 41. L
66; C. 3. 32. 12.
13 20. 1. 29. 1; 43. 33. 1. p"~ .
14 C. 8. 24. 1.
15 20. 1. 29. 1.
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Sententiae\ he lays down the opposite rule, not as special to partus,
but as applying to fetus also. Many attempts have been made to
explain away this sharp conflict. Dernburg 2 thinks the rule of inclusion was introduced by the enactment of 230 3, after the Sententiae
were written. But the enactment clearly treats the rule as well
known. Huschke\ observing ' that the MSS. give various readings,
some of which agree with the general doctrine, and following the
interpretatio, proposes to amend, so as to make Paul say, merely, that,
though there was a right in a gratuitous lender, who had taken a
pledge, to keep fruits in lieu of interest 5, this did not apply to
partus and fetus. It should be noted that fetus and partus differ
from ordinary fruits in that they bear a much less constant ratio in
value to the thing itself: it is not so plainly fair that they might
go in lieu of interest. Ordinary fruits, as we have seen, might often
go to the creditor, and indeed it is far from certain that they were
covered by the pledge 6. The language of the enactment of' Alexander 3
indicates that the inclusion of partus was not based on any notion
of identity, but on a tacit convention which came to be presumed,
and it may be that, as Dernburg 7 also suggests, this is all Paul means
by his requirement of a conventio.
Acceptance of this rule does not end the difficulty. If a debtor
sell the pledged thing, it is still subject to the pledgeB. What is
the position of partus born to the woman after the sale 1 A text
which lays down the general rule of inclusion does not advert to
any distinction 9. One, from J ulian 10, implies that they are not strictly
pledged, but adds that there will be a utile interdictum to recover
them. Another text, from Paul, lays it down that if the partus is
born after the sale, it is not subject to the pledge l l• The texts are
sometimes 12 harmonised by the suggestion that, while J ulian is dealing
with a case in which the partus was conceived before the sale,
Paul writes of one conceived after it. But as Vangerow says 13, this
distinction is arbitrary and inconsistent with the language of the
concluding part of Paul's text. He thinks the rule was that the
partus (and fetus) were not included, if born apud emptorem, since a
pledge can cover only property which is in, or grows into, the property
1 . P, 2. 5. 2. Fetus vel pa?'tus eius ?'ei quae pign01'i data est pignol'is iU1'e non Tetinetu?' nisi
hoc tnter contrahentes convenel'it.
2 Dernburg, P andekten i. § 273 n. 8.
s C. 8, 24. 1.
4 Huschke, Jurispr. Antejust. ad P. 2. 5. 2.
" 20,2.8.
6 Windscheid, Lehl'buch, § 226a, n. 10.
~ Pfandrecht, 448, cit. Vangerow, P andekten, § 370.
13. 7. 18. 2.
9 C. 8, 24. 1.
10 43. 33. 1. P?·.
n 20. ~. 29.~. AJ:lothe.r text of Paul, sometimes said to lay down the rule that such 'Part~ts is
pledged, IS not m pomt : It merely says, allusively, that sale of an ancilla includes her unborn
pal'tus, 13. 7. 18. 2.
12 Buhl, Salvius Julianus , 188.
13 Pandekten, § 370.
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'Of the pledgor 1• This does not explain why JuIian 2 allows an interdict, even utile, in this case. Vangerow 3 supposes it to be due to
a special importance attaching to a pledge for rent. It seems more
probable that it is an individual view of Julian (who holds other
individual views on connected topics 4 ), that he held that partus were
included, wherever born, but that the direct interdict applied only to
the crops etc. bound by tacit hypothec, and not to express hypothec 5•

Usucapio of partus ancillae gives rise to many conflicts of opinion
in the texts, which have been the subject of much discussion by commen tators 6. The differences are not surprising, in view of the many
questions of theory to which the possible facts may lead. Is the child
a part of the mother? If not, when does its existence begin, and
is it acquired by the same causa? Is it affe~ted by vitium in
the mother? The matter is further complicated by the fact that
the rules as to bona fides were not the same in all the causae. Emptio
had, and donatio may have had, special rules, and in the cases discussed this point is material. And in some of the texts the transaction
under which the mother is held was between a slave and his master,
and there is the further question how far the latter is affected by
the mala fides of the slave. It will be convenient to deal first with
the case in which the mother was capable of being usucapted, i.e. was
not subject to any vitium.
As we are told by Ulpian 7, the issue are not fruits, and so do
not vest in the bonae fidei possessor, though some texts dealing with
these matters group pa1"t~tS with fetus 8, which are in turn grouped
with fruits, and declared to vest in the bonae fidei possessor 9• They
are not a part of the mother 10. As they do not vest in the possessor,
they must be usucapted independently. If the mother is usucapted
before the partus is born, no question arises, for as in the case of
any other alienation, the new owner of the woman owns the child 11.
If it is born before that date it must be independently acquired, and
possession of it does not begin till it is born 12. So far the texts agree.
But there is disagreement as to the titulus or causa by which it is
1 See the ref!. in Windscheid, Lehrbuch, § cit. n . 7.
2 43. 33. 1. pr.
3 loco cit. Lenel h as shewn ground for thinking that the passage was originally written of
the actio Serviana (Ed. Perp. § 266) .
4 See next page.
S This is Salvianum utile, but not the quasi Salvianum which has been supposed to have
existed.
6 See e.g. Buhl, Salvius Julianus, 190-198; Appleton, Propriete Pl't3torienne i. 116 sqq.,

250-277,318 sqq.
7 47. 2. 48. 6.
s 41. 3. 4. 5; h. t. 10. 2; 47. 2. 48. 5.
9 41. 1. 48. 2.
18. 2. 4. 1; 21. 2. 42; 41. 3. 10. 2; 50. 16. 26. In one text we are told that till born the
child is a portio matl'is (25. 4 . 1. 1), but this has no general bearing: it means only that till the
child has au inclependent existence, the interdict de libeTis agnoscenclis has no application.
.
11 4 1.. 1. 66.
12 41. 3. 4. 16; h. t. 44.2.
10
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.acquired. According to Julian, and apparently Papinian, the titulus
-is the same as that of the mother1: if the mother was being usucapted,
pro emptore, so is the child. According to Paul it is by an independent
titulus, pro suo 2 • The latter view necessarily leads to the rule that
hona fides is necessary at the birth, which is clearly the initium pos.sessionis. And so Paul lays it down 3. Papinian however holds that
good faith at the time of acquisition of the mother is enough 4. This
is perhaps, as Buhl says, an expression of J ulian's view, but it goes
beyond the logical implications of identity of titulus. This of itself
would not do away with the need for good faith when possession
began. Appleton regards it as treating the · partus as an accessory,
the destination of which is governed by that of the principal thing,
'Subject only to the need for actual possession. As we have se~n, this
is contrary to the general attitude of the law towards partus, and
there is no other textual authority for it. Regarded as an expression
of J ulian's opinion 5 and resting on his rule that the titulus is the
:same, it may be related with his view that a bonae fidei possessor did
not cease to acquire through the slave, by learning that he was not
·e ntitled: supervening bad faith was, for Julian, immaterial 6• Other
texts shew that this .view did not prevaiP, and it would appear that,
in our case too, the other view prevailed 8, so that in the case of an
ancilla non furtiva, the conditions for usucapio of partus were the
.same as those for acquisition of fruits by a bonae fidei possessor. If
that be so we get the result that the requirement of good faith at
birth prevailed, while acquisition by the same titulus as that of the
mother also prevailed. It seems to be supposed, by Appleton 9, that
if this part of J ulian's view prevailed, the other must. But there is
no logical connexion. Two things acquired by the same titulus may
be first possessed at different times, and good faith be necessary for
each at the time of taking. It was only the conception of partus a$ an
accessory that led to the view that good faith when the mother was
received was sufficienpo.
The case is somewhat different where the mother has been stolen
and is thus an ancilla furtiva , incapable of usucapion. The first poin~
6. 2. 11. 4; 41. 3. 33. pT.; 30. 82. 4; cp. 31. 73.
41. 10. 2.. ~ee Buhl, op . cit. 191. Pomponius seems obscurely to express the same view
(41. 10. 4), but It IS not .clear that he denies the possibility of claiming by the same titulus. One
who possesses by any title also possesses pro suo.
3.41. .3. 4 . 18. Appleton (op. cit. § 139) discusses this text and cites the more important
earlIer lIterature upon it.
4 41. 3. 44. 2.
•
5 In view of his treatment of the case of pal·tus born of ancilla jw·tiva, apud b. j. possessoTem,
It may be doubted whether Julian held this view (post, p. 27).
: 22. 1. 25. 2.
7 41. 1. 23. 1; h. t. 48.
6. 2. 7. 17 (Ulp.); 41. 3. 4. 18 (Paul) .
9 op. cit . i. 263.
10 It hardly need be said that bad faith after the birth is not material, 41. 2. 6. pl'., 40 . 2.
1
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to notice is tha.t the partus itself may be vitiosus, and thus incapable
of usucapio by anyone. If it is conceived before the theft or apud
furern, it is Jurtivus wherever born: it is grouped in this respect with
Jetus1, There appears to be no disagreement as to the rule in the
case in which the ancilla is pregnant when stolen; it is stated by
Julian as an application of the rule that a child conceived is regarded
as already existing 2. It is an extension, for the benefit of the owner,
of a rule in general applied only for the benefit of the slave.
As to partu.s conceived apud furem, there is more difficulty.
Ulpian tells us in one text that this too is furtivus, wherever born 3.
Elsew here he reports a view of Marcellus, that if conceived apud Jurem
or Juris heredem, and born apud Juris heredern, it cannot be uSllcapted
by a buyer from him. In the same text he reports Scaevola as holding
that on such facts the partus could be usucapted, as basing the
view that it could not, on the idea that the part'Us is part of the
ancilla , and as shewing that this would lead to the view that it could
not be usucapted even if born apud bonae fidei possessorem 4• This
Scaevola seems to regard as a red~tctio ad absurdurn: it is however
exactly the view at which, as we have seen, Ulpian himself arrived,
in the case of conception apud furern 3. It does not seem to rest on
the notion that the partus is a part, but to follow necessarily from the
view on which the partus conceived before the theft was treated as
Jurtiva; i.e. that it was to be regarded as already existing. For the
thief is still" contrecting," and therefore still committing theft.
The case is different with conception apud heredem Juris, (assuming,
as we must, that he is in good faith). Here the view of Marcellus,
that it is furtivus, cannot rest on continued contrectation, nor is it
clear that it rests, as Scaevola thinks, on the view that partus is
a part of the ancilla 5• It seems, indeed, to involve a confusion. The
heres succeeds to the defects of his predecessor's possession, but he
does not succeed to his guilt as a thief, yet this is what seems to
uuderlie the view that partus conceived apud heredem Juris is Jurtivus.
He could acquire no more right in the thing than his predecessor
could have acquired, but there is no reason why possession by him
should affect the thing itself with any disabi~ity6, and the language of
Paul and Ulpian in other texts is inconsistent with any such notion 7.
They treat conception apud heredern Juris as being apud bonae fidei
possessorem, and only exclude usucapio by him because he inherits the
defects of his predecessor's possession.
1
4
6

7

1. 5. 26; 41. 3. 10. 2; 47.2.48. 5.
2 1. 5. 26.
3 47.2.48. 5;
41. 3. 10. 2.
5 41. 3. 10. 2; 50. 16. 26.
It may be that the words vel apudjuris heredem are inserted by the compilers.
9. 2. 11. 2; 41. 3. 4. 1.
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If the child is conceived apud bonae fidei possessorem it is not
furtivus, and can be usucapted by him on the same titulus as that
of the motherl. It is clear on these texts that the possessor must
have been in good faith at the time of conception. Some texts speak
of good faith only at this time 2 • But none says that this is enough,
and most of the texts say that good faith at the time of birth is
necessary. It is noticeable that J ulian takes this view 3• Thus we
arrive at the rule that good faith is necessary both at conception and
birth, so that provided the child is not furtivus the fact that the
mother was stolen makes little difference 4. One text, indeed, from
Pomponius, citing the opinion of Trebatius that bad faith supervening after the birth was immaterial, expresses disagreement, and
says that, in such a case, there will be no usucapio unless the possessor
either does or cannot give notice to the person entitled 5. This view
is so contrary to the general rule that any isolated text expressinO'
it is suspicious. ,\Vhen we see that the opinion is based on th:
proposition that if he does not take steps his pOf'lsession becomes
clandestine our doubts are increased, for nothing can be clearer than
that a possession ab initio iusta cannot become clarn 6• The text cannot
represent the law.
The case is different where the bonae fidei possessor is a donee.
Here we are told that he must continue in good faith up to the time of
bringing the actio Publiciana 7, i.e. for the period of usucapion. Of this
principle, that in 'usucapio ex lucrativa causa good faith must continue
through the period, there are other scanty but unmistakeable traces 8.
In another text we are told that a bonae fidei possessor can bring
the actio Publiciana, for the pwrtus conceived apud eum, even though
he never possessed it9. This has been explained 10 as meaning that not
only was the causa of the mother extended to the child, but also
the possession. This conflicts with the conclusions at which we have
arrived above, and has no other text in its favour. It is argued by
Appleton l l tha,t for recovery in the Publician it was not necessary, on
the words of the Edict, to have possessed, but only to shew that your

! 6.2.11.2;
41. 3. 33.pr.; 41.10.4. pl·.; 41. 4. 9, 10; 47.2.48.5;
6.2.11.2; C. 7. 26. 3.

C. 7.26. 3.

3 41. 3. 33. pl·. (and see 6. 2. 11. 3); 41. 10. 4. pr.; 47. 2. 48. 5.
4 As to Paul's view in 41. 3. 4. 17, post p. 28.
: 41. 10. 4. pr.
6 4~. 2. 6. pr.; h. t. 40.
7 6. 2. 11. 3.
C. 7. 31. 1. 3a; 9. 7.33. 11; Bas. Hennb. Zach. p. 45, Sch. 14. For discussion of these texts
see Pella:t, La Propnete, ad 6. 2. 11. 3; Appleton, op. cit. § 182. References to suggested
expla~a~IOns and emendati?Ds will t~el'e be found. Pernice (Labeo, 2. i. 457) thinks that 6. 2.
31.8 mterpolated? a:nd reJects any mference from the texts in the Code for the classical law.
e thlllks that Justmlan means only that a donee may claim accessio possessionu7n as well as a
~yer, and that kno:wledge. acquired by. the tr~nsfel'or after the transfer, that the thing was not
s, shall ~ot m~ke .It jttl·twa: Bu~ thIS reqmres that the word ea in the text shall not refer to
the detent~o WhICh IS under dISCUSSIOn, but to the possession of the successor which has not yet
b een mentIOnec1.
9 6.2. 11.2.
10 Pellat, op. cit., ad h. l.
11 Appleton, op. cit. § 134.

if'

Further Rules as to usucapion of Partus

28

[PT. I

causa was such that if you had possessed you would have ~sucapte~.
This would certainly be the case in the supposed hypothesIs, and It
may be that this is the true solution of the difficulty 1.
.'
•
Another text in the same extract says that the prmClple IS the
same in the case of partus partus, and in that in which the child
is not born in the natural way, but is extracted from the body of
the mother after her death, by' Caesarian section. The first point is
simple: the rules applied to the non-furtive partus are applicable to
the issue of partus furtivus. The reason for the statement of the
second proposition is not so clear. The principle which is declared
to be applicable to this case too, is that of extension to the partus
of the m~ther's causa. The remark may be intended to negative the
conceivable doubt whether the connexity may not be excluded by the
fact that the mother was non-existent for a certain interval of time 2.
But it may be merely that a doubt might arise as to whether a thing
never actually born could be called partus 3•
Another group of texts raises a fresh hypothesis. . It wa~ commo?"
for a slave to provide another in lieu of himself, as ~he prIce .of hIs
freedom 4 • If the ancilla provided was only possessed m bad faIth by
the slave, we are told by Paul, on the authority of Celsus, that the
master cannot usucapt her because prima causa durat 5 • The slave's
acquisition was the master's: the intervening quasi-sale was irnmaterial.
The slave's vitium would clearly affect the master. For the same reason
it must be supposed that he could not usucapt partus even conceived
apud eum. And so, for the case where the slave stole the ancilla, Paul
tells us, on the authority of Sabinus and Cassius, and for the same
reason 6. But Julian appears as accepting another view of Urseius and
Minicius, who say that the transaction between slave and master is
tantamount to a sale, and is thus a causa under which the master as a,
bonae fidei possessor can usucapt partus conceived apud eum 7. The effect
of this is to avoid the difficulty that a master is affected by a vitium in
his slave's possession. It can hardly be doubted that the other view
represents the accepted law. In another text, adjoinin~ that last c.ited
from himB, Paul applies the same rule even if the substItute were gIven
by a third person for the freedom of the slave: the master cannot
usucapt. her partus. One would suppose the master was an ordinary
bonae fidei possessor in such a case. The simplest explanation is to treat
Paul as still dealing with the case of theft by the slave 9 • But the text
gives little warrant for this, and its conclusion is that the same is true if
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the stolen ancilla is handed to us in exchange, or by way of payment or as
a gift. These cases can have no l:elation to t~e procuri~~ of ~anumissi?n,
and the notion of a slave stealmg an anc~lla and glvmg It to a thIrd
person in order that he may make a present of it to the slave's master
seems a little improbable: it is more likely that Paul contemplates the
slave as knowing of the defect in title l . It may be remarked that a
slave is s'uis nummis emptus for the purpose of manumission even
though the price is actually provided by a third person 2, and it may be
that Paul has in his mind this assimilation, and declares that for this
purpose too the whole thing must be imputed to the slave.
For injuries to slaves delictal actions lay as for injury to other
chattels. Thus there was an actio Aquilia for hurting or killing a slave,
unlawfully, i.e. unless it were in self-defence, or the slave were caught
in adultery or the like 3. This action being available to the owner lay
even where he had pledged the slave 4 , and even though he were a buyer
about to redhibit 5• If he were freed after the wound and then died, the
wound er was liable to the late owner, de occiso, the injury having been
done while he was owner 6• If on the same facts he had been freed and
made heir by his late owner, he could presumably sue for the wounding,
but if he died his heir could not sue de occiso, since an heir could not
inherit an action which could not have belonged to the person he succeeded. If, however, the slave had been made part heir, and died, his
co-heir could sue ex Aquilia 7• Castrating a slave, and so increasing his
value, did not give rise to an actio Aquilia, though it might to other
proceedings B.
The case of a slave injured twice and dying after the second injury
gave rise to some interesting distinctions. The rules laid down in the
texts appear to be the following:
(1) If he is mortally injured by A and afterwards dies of a certainly
fatal stroke by B, B has killed, A has only wounded. This is laid down
by Celsus, Marcellus, Ulpian and J ulian 9.
(2) J ulian lays down an analogous rule for the case in which having
been mortally wounded by A he dies in a shipwreck or ruina 10 •
(3) If having been wounded by several at once or at different times
he dies and it is clear which killed him, that one alone is liable for
killing, but if it is uncertain which killed him, all are liable. This is
laid down by Julian (as an ancient rule) and by Ulpian 11•
The remark perhaps only puts these transactions on a level with sale.
40. 1. 4. 1,post, Oh. XXVII.
3 P. 1. 13a. 6; D. 9. 2. 3, 5. 3, 30. pr.; O. 3. 35. 3.
4 9. 2.30. 1.
5 9.2. 11. 7. On redhibiting he must cede his actions.
6 9. :2. 15. 1; h. t. 16; l~. t . 36. 1.
7 9.2.36.1.
B 9. 2.27, 28, post, Oh. IV.
9 9.2. 11.3,15.1.
10 9. 2. 15. 1.
11 9. 2. 11. 2, 51. 1.

1

We shall not consider the questions arising out of repeated and conflicting Publician claims.
2 6. 2. 11. 5; Appleton, 0p. cit. § 146.
s See 28.2.12; 38. 17.1. 5; Macbeth, Act v, SC. VII, n. 40sqq.
4 Post, Oh. xxv.
5 41. 4. 2. 14.
6 41. 3. 4. 16.
7 41. 4. 9, 10.
B 41. 3. 4. 17.
9 Appleton, op. cit. § 139.
He cites other suggestions.
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. (4) If it is certain that A's blow would have killed, but not certain
whether B's would or would not apart from A's, both are liable. So
says Julian. Ita vulnerat'/,~s est servus ut eo ict'u certum esset moriturum
... postea ab alio ictus decessit: quaero an cum utroque de occiso agi
possit. respondit ... igitur si q'L~is servo mortiferum vulnus inflixerit
eundemque alius ex intervallo ita percusserit ut maturius interficeret·ur
quam ex priore V1llnere moritur'l~s fuerat, statuendum est utrumque
eorum lege Aquilia teneri l •
(5) For the purpose of this last rule it is immaterial whether the
death does. or does not immediately follow the second injury. The fact
that it follows at once does not prove that the second injury was of
itself mortal. In the actual case the death occurred at once since
Julian, while laying down the rule that the year, the highest value
during which is payable, dates from the injury backward, says also that
here it dates from the death 2. The slightly adverse inference which
might be drawn from the words maturius interficeretur is negatived by
the use of a similar expression where the second event was naufT'agium
vel ruina 3 •
(6) Where two persons are thus liable, the damages may not be the
same. In the case supposed the slave was instituted heres by someone
between the two injuries. The loss resulting from his failure to enter
is imputable to the second injurer, not to the first 4.
These texts have given rise to much controversy: it has been supposed that in 9. 2. 51. pr. J ulian is in at least apparent conflict with
Marcellus, Celsus, Ulpian and himself in 9.2.11. 3, 15.1. This opinion
seems to rest on the assumption that the cases in 11. 3. and 51. pr. are
the same, i.e. that the words alius postea. exanimaverit, ex alio vulnere
periit (11. 3) mean the same as ab alio ictus decessit, alius ... ita
percusserit 'Ld maturius interfi·ceret'll,r. It is plain that they do not:
the ·latter formula leaves uncertain the question whether the second
injury was itself mortaL It is noticeable that Julian expresses his rule
as an inference from the old rule already laid down for the case where
there was doubt as to the fatal character of both of the injuries 5. Thus
the contradiction, improbable in itself, appears to be non-existent. The
discussions also contain the assumption that if the death follows
immediately on the second injury, this shews that the second injury
was mortal. In a certain sense it does so, but not in J ulian's sense.
It does not shew that it was mortal apart from the first6 . .
9.2. 51.pr.
2 Pacchioni, Law Quarterly Rev. 4. 180, al·g. 9. 2. 51. 2.
9. 2. 11. 3. Pernice, Sachbeschadigungen, 180.
4 9. 2. 51. pr., 2.
5 9. 2. 51. 1. Idque est consequens auctoritati veterum qui cum a pluT'ibus idem sel'VUS ita
vulnemtus est ut non appal'eTet ct~ius ictu peTisset omnes teneri iudicavel·unt.
6 It seems unnecessary to set out the various hypotheses which all start from one or both of
these assumptions. The views of Vangerow, Pel'llice, Grueber and Ferrini are set out by
Pacchioni (lac. cit.) who gives also an explanation of his own.
1
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The title De furtis in the Digest! is full of cases of theft of slaves
but so far as it is me~~l~ th.eft, they give rise to few special questions~
The rules a~ to fug1,tw1, WIll be more conveniently treated at a later
stage: here It may be remarked that a fugitivus was regarded as a thief
of himself2. If, however, two slaves persuade each other to run away,
they have no~ stolen each othe r 3. The reason no doubt is that there is
no cont~ectatlOn, a~d theft at your mere suggestion is not ope et consilio
tuo. ThIS was certamly the law for Justinian 4. Consilium, to make a man
~iab~e, must be. more than advice to steal; it requires advice how to do
It: It m~st be m some way helpful, though not necessarily in the nature
of ma~er~al help5. But it is not clear that early law took the same view.
Its prmclpl~s ,:~re not so stri~tly defined, and this very extract suggests
a broader habI~Ity. Pompomus says, with Sabinus, (who is known to
have ~aken. a wI.de view of liability for theft,) that if the runaway took
anyt~m~ WIth hIm the man who advised the flight was liable for furturn 6•
If thIS IS so he ought to be a thief in the simpler case of the fur sui.
There. was n? doubt a change of view. Again, if I urge a slave to run
~way mten?mg that he shall fall into the hands of a third person, this
IS '
furtum
m me, for I have helped the thief. Here"omponl
too P
.us
.
thmks tha~ If he. actually. does fall into a thief's hands I am liable,
though I ~Id not mtend thIS7. According to Gaius this was not theft
but gave flse to an actio in factum presumably for an indemnity 8.
'
. It must be observed that, in relation to delict, it is impossible to
I~n~re, absolutely, the human aspect of the slave. Some acts assume
dIstmct ~haracters according as they are done to a slave or to some
othe: t~mg. Thus, killing a sl~ve was not only a delict: it was also
a CrIme. The Twelve Tables Impose, for breaking a slave's bone a
penalt;y half that in the case of a freeman 10. The Lex Cornelia which
made I~ capital to kill a man, included slaves in the term horno 1:. The
conneXlOll of the slave with the wrong may be somewhat different
Thus .goods in his custody may be stolen: whether they are or are not
pe?ulwres they are stolen from the master12. In the same way if a
thlr~ person's property is stolen from the slave, the master has actio
furt~, If the s~ave's holding imposed on him the duty of custodia, as if
s~olen from. hImself Th~re was, however, one limitation: if the thing
had come mto the slave s custody through his contract, the master's

~

1;' ~.G36. 3.

47.2.61 . C. 6. 1. 1; post, Ch. XII.
4 In. 4. 1. 11.
5 47 2 50
G 13 2~~:' Noc t. Att. xi. 18; D. 11. 3. 11. 2; 47. 2. 36. 2.
. . i 47. 2. 36. PI'.
"
,cp. 4 7. 2. 50. 4.
9 G 3 213' In 4 3 11
10 See Bruns F t · 29
..
,
'"
.
11
'
on es, 1. .
6
8

A~

2

was fr~~~f ~h:' 2; D. 48 . .8. 1..2; C.. 3. 35. 3. If the creditor prostituted a pledged slave, she
considered, 13. ~~e:.r.~a/1~.1~. ~e mterest of the master, but in which that of the slave is also
12 AI·g. 47. 8. 4. 13, 14.
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liability on the contr.act. w~l~ld be only de .pe?ulio, a~d. his1 interesse,
being measured by hIs lIabIlIty,. woul? be sI~lllarly lImIt~d ..
Some wrongs might be commItted ~n relatIOn to. slaves, whIch were'
inconceivable in relation to other thIngs. Thus, If my slave, falsely
accused, was acquitted after torture, I had an action ~or double damages,.,
apart from the remedy for calumnia 2• Two cases requIre fuller ~tatementr
Abduction of slaves, by force or by solicitation, was punIshable by
the Lex Fabia 3, apart from the civil remedy. Mere receiving of a·.
runaway did not suffice: there must be compl~city, a~d of course, .th~re.
was no plagium if the owner consented 4. It IS ~escrI?ed as ~onsIstIng
in chaining, hiding, buying or selling, dolo malo, IndUCIng to ~Ight from
their master, or being in any way interested in su?h transactIOns 5. Weare told on the authority of a rescript of Hadnan, that furtum ?f a·
slave was not necessarily plagiitm 6• Indeed many well known kI~ds
of theft are such that it is impossible to suppose the heavy pe~altIes
of the lex, or the capital punishment of later l~w, to have ~pphe~ to
7
To take away and have intercourse wIth, an anc~lla al~ena
the m . '
.
l'
non meretrix was furtl1,m but not plagi'um, but, si .suppress~t, p,0ena egu5
Fabiae coercetur 8• Here there was concealment; In fact, plag~um s.eemg,
to be such a furtum as amounts to repudiation of the owner's ngh~9.
It required dolus and thus the act of hiring persons who were. In
fact fugitivi was not in itself plagium where they. had b~en lettIng
themselves out before 10. But though bona fide claIm of rIght .was .a
defence, the mere allegation of ownership did not ~u~ce, and If thIS
. t was raised it must be decided before the crImInal charge was.
pOln
h
11
tried. Death of the abducted slave did not end the c arge .
The lex fixed large money penalties payable t? the treasury 1.2.
Mommsen thinks that in its first stage the proceedIng was an actw
1

15 . 1. 5. 1.

2 3. 6. 9 . .
. .was
'In the second caput
. . D 48 15 passim
This proVIsIOn

0

f t h e l e,x..

~. 9a. 20itP;m~.mabd~ctio~ of freeme~. Coll. 14. ;$. 5. Mommsen th~ks, on the authol'lty
the ~st ea d C II 14 2 1 that the lex did not cover provincials and theIr ~layes. (Str~frecht
3

~~~~IS ~e:: :~tric~i~n has' disaPJ?e~red in later law. T?e date of the lex Fabla IS uncertaIn. It
is mentioned by Cicero, Pro RabIrIO 3. See Cuq, op. Ctt . 1. 587.
.
4, C 9 20 1014' D 48. 15.3.p1·.
. sews
h
. . . 2 '14' 3 '5' C 9 20 9' D 48 15. 6. 2. Mommsen, loc. Ctt.,
reason (see
S Ut C~ll. 1!- ; 32)' fo~ holding th~t the 'wo;ds qui in eas 1'e s socius fiteTit (Coll. ~4 . .3. 4, 5;
Due4~~I~:.' 6.u~j refer not to participation, but t~ f?rming part of unlawful orgamsatIOns the
object of which was the commission of these and sImilar offences.
6 48 5 6 pT
.
h
h"
7 e.g. the' act of a depositee who uses the slave, or the comrnodata1"/,us w 0 uses lill In an
unauthorised way, 47. 2.40,77.
8 47 2 39 83 2' 48 15. 3. 5; C. 9. 20. 2.
ht " ·t· 1
th t. ' , (' 'cit' 781) defines it as "Anmassung des Herre~'ec s : 1 IS C ear . a
9 Mommsen 0l~ot ~mount to this.
He thinks fUTtt!m usus pr~ctlCally th;e only case whIch
many thef~s ~oul b t the texts he cites shew only that fm·tum sel''/)t and .pZagwm go commonly
was ~oe~ p g
~O'. 1; C. 9. 31. 1). It may be .doubted whether any eVId~nce can be produced
~~~jw.tUll~ ~tSUS as a definite category in the claSSIcal law. Monro, De Furtis, App. 1.

CT};."'9.

10 48. 15. 6 , 1.1 5' C 9 20 8
The proceedings were cumulative with fU1'ti and se'I'Vi
11 48. 15. 3 . ,
, . .
. .
c01'Tupti. C. 9. 20. 2 and see n. 9.
12 P.1. 6a. 2; Coll. 14. 3. 5; C. 9. 20. 6.
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popularis, tried before the ordinary civil courts 1. In the later empire
it has become an ordinary criminal proceeding 2, a iudiciurn public1Lm
tried by. Praefect.1Ls Urbi in Rome, Praefectus Praetorio in Italy,
Praeses In a provlllce 3•
The punishment is capital, varying in form according as the criminal
is ingenu'U.s, honestior, humilior, libertinus or servus, the commonest
punishment being apparently in rnetallum datio 4• An enactment in
~he Co.d~ speaks of a penalty payable to the jisc, at least for dealing
m fugltIves 5 • The extreme penalty is thus reserved for the actual
abductor6, if we can assume that this text was originally written of
the lex Fabia, but this iR far from certain. There was much legislation on fugitivi, though it seems to be all based on the lex 7•
The ex~ct date of th: c~ange is not known. It must be as early as
Caracalla, If the CollatIO IS to be trusted, since he dealt with the
jurisdiction in ways which shew that he is dealing with a iudicium
p1,tblicum 8• It cannot be much earlier since Ulpian and Paul both
speak of money penalties 9. It is noticeable that the same writers are
made in the Collatio to treat it also as a iudicium publicum 10, which
would mean t~at t~e change was made. in their time, and the closing
words of the tItle, In the Collatioll, which deals with this matter are
(the compiler being the authority,) that novellae constit1Ltiones 'hav~
made it capital, quarnvis et Pa1Llus cnLcis et metalli huiusmodi reis
inrogaverit poenarn. It is clear that there was legislation with this
effect after Paul, and indeed the Code contains enactments of Diocletian
which seem.to lay down the capital and public nature of the proceeding
as ~ new thmgl2. It may be that this was an extension of legislation
whICh had not covered the whole field of the Lex, or that, till the time
of this later legislation, the actio popularis was an admissible alternat~v:, and ~a~ commonly used. It no doubt had the advantage of
entIthng the mformer to a certain share of the penalty, though we do
not know how much.
For certain for~s of damage to a slave, the Edict provided a special
re~ed~ by an actIOn called iudicium de servo corr1tpto. It was an
actw. ~n factum, for double damages. The Edict gives it against one
who IS shewn ~erv'um(am) recepisse persuasisseve q1tid ei dolo malo Q1tO
eurn( am) deterwrem faceret 13• The word corruptio is not in the Edict,
~ loco cit.
2 C. 9. 20. 13. .
. .' qo~. 14. 2; 14: 3. 1;. C. 9. 20. 4. Pl'O cumt01 'es Oaesaris, though they usurped the
ibllsdictlOn, had no l'lght to It except when acting as praeses. After decision they carried out
e sentence. Caracalla relaxed the rules. CoIL 14. 3; D.1.19. 3. pr.
4
6 Coll. 14. 2. 2; C .. Th. 9. 18. 1; C. 9. 20. 7,16.
5 C. 9. 20. 6.
e Mommsen, loco c~t.
7 Post, Ch. XII.
10 Coll. 14. 3. 3; Mommsen, loco cit.
9 Coll. 14. 3. 5; P. 1. 6a. 2; 5. 6. 14.
Coll. 14. 2. 2; 14. 3. 2.
11 ColI. 14. 3. 6.
12 C 9 20 6 13
13 11. 3. 1. PI'.
.. ., .
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and was probably not in the formula 1 • The title. dealing with t.he
matter gives many instances of the kind of wrong whlCh was met ~Y IV.
Knowingly receiving a fugitivus was enough, th~ugh mere charItable
shelter with innocent intent was not. In general It was no defence that
the man corrupted was thought to be free, (except,. of course, in receiving
a fugitivtts, in which case this belief woul~ negatIve th~ dolus,) for the
necessary dolus is the intention to make hIm worse, whlCh ca~ be do~e
to a free man 3. The words of the Edict are very comprehensIve, but It
is clear from this list, and the language of some of the texts, that the
harm contemplated is usually mora1 4 • The facts may often, howe~er,
amount to another delict as well, and as the corruption of the s~ave.ls. a
distinct wrong, the two actions would be cumulative 5. The actlOn IS In
duplum even contra fatentern, i.e. for twice the damage t? the slave and
loss immediately consequent on the wrong 6• Thus If a slav~ were
incited to flight or taken away, it covered the value of anythmg he
took with him, but not the loss and liability from subsequent thefts
caused by the habit formed 7. So if he was induced to destroy.do?uments, the loss caused was chargeable, but not that from later slmll~r
acts s• This might lead to severity in some cases, for it was theft In
the adviser as to what the man took with him, and the offender would
thus be liable to pay twice the value for the corruptio, and twice or
four times for the theft 9.
The death, alienation or manumlSSlOn of the slave, or the. return
of the property does not extinguish the action 10. Like other ngh~s ~f
action it passes to the heres, though the slave is le~at.ed 11, but, ~s It IS
penal it does not lie acrainst the heres 12. Though It IS Praetonan and
13
penal: it is perpetual, a °characteristic found in some other such actions •
1 Lenel, Ed. Perp. § 62.
.
f
th
k'
ch a slave do
2 11.3. Among them are r eceiving clandestinely the slave 0 ano . er, .ma mg su
1
. t
an thin which lessens his value, encouraging one, already badly ~nclmed,. to s~ea! corr?p
otlers !ommit iniu'l'ia, or ruin his peculium by debauc~ery or otherWIse, le.ailing hl~ ~!1to ~ce~
idlene~s neglect of business, prodigality, flight, disobedIence, contempt of hIS .maste~, tn.ck;l y. OI
intrigue' inducing him to run to the statue of the Emperor to the shame of hIS mas ~r, m3~c~~~
him to ~opy, alter or destroy private documents or contract n otes. P. 1. I3a. 5, 2.
.
,
D. 11. 3. 1, 2,11. 2, 15; 47.2.52.24; /7.10.26.
3 1. 3. 5. p1·. 1.
11. 3. 15; C. 6. 2. 4.
'l' . th
5 11 3 11 2' G 3 19S. Thus to induce a man to run away was furtum ope ~ons~ w, m
e
adviser; if it 'wa's d~n~ with the intent t~ll:t he should fall into the hands of a thll'd person, and
similar cases might arise under the l. AqUllia, 11. 3. 3, 4.
6 11.3.9.2; h. t. 14.5; h. t. 14. 8.
7 11. 3. 11.p1·. ,
.
8 11. 3. 11. 1. It covered liability for any wrong or breach of contract he was mduced to

co~mit
to third persons.
9 47. 2. 36. 2. As to theft in this case, ante, p. 31.

.
As to the literature on cumul atlOn,

Dernburg, Pandekten, 1. § 135.
10 11. 3. 5. 4-7; h. t. 16.
11 11. 3. S, 13. p1· .
12 11. 3. 13. p1·. Except as to actual profit.
.
..
.
13 11. 3. 13. pT . Contrary to the rule expressed in 44. 7. ?5'1!1·.
Furt~. ,"!,ani!~st~
IS pe?'Petu~,
but it is only a modification of a civil l aw liability. Our actlOn IS purely Praetonan' l ~hl act~?
iniu1-ia1'wn was annua though not contra ius civile (C. 9 .. 35. 5). Doh th?u~h rzure (~1~ e5m~)"
:ficator was annua (44. 7. 35; C. 2. 20. 3). De rebus effus~s was pe?petua w ttp um '.' '. .
Some !ere fourfold or twofold for a year and single after: Oalumma;, 3. ~ ..1; da'"!'num :"rI; tU1bt,
47. S. 4. 1'.; wrongs by familia publicani, 39. 4. 1; wrongs on occaSlOn of}ncend~um, 1 u~na e c.
47. 9. 1.~1'. De sepulchr'o violato was apparently perpetua, though praetonan and penal, 47.12.
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It may be no~e~ that Ulp~an says of o~r case, haec actio perpetua est,
non ternporar~a ,a pleonastlC way of puttmg the matter which is unusual
if not unique. It may be that this betrays a change and that, like some
other of the actions 2, to which it is closely analogous, it was originally
in sirnplum after a year.
The action was .available to the owner, even though he had pledged
the slave, and agamst anyone, even a usufructuary 3. In strictness it
was not available to anyone but the owner, but it was allowed in the
case of corruption of a servus hereditariu.s, and, as an actio utilis, to the
fructuary even against the owner 4. It was not available either to or
against the bonae fidei possessO'}·5.
The words of.the Edict 6 are so wide as to include any kind of wrong
do~e by. persuaSIOn, but we have seen that it was used, in practice,
mamly In case of moral. damage (often with material consequences),
such ~s could not otherWIse be reached by existing law. One case is
pecuhar: we are told, by Ulpian, that, if you persuaded a man, dolo
malo, to a dangerous feat in which he suffered bodily harm~ this action
lay. Paul adds that an actio utilis Aquilia is better 7. The case is
cleal~ly not within the lex Aquilia, and it is likely that our action was
ap~hed to such cases, (the Edict being an old oneS,) before the subsidiary
actIOns analogous to the actio Aquilia were fully developed.
In general, actual damage had to be shewn: indeed to no other
~ypot~esis could double damages be fitted. There was, however, a case
m whIch ther~ se~m to have ~een ~oubts, hardly justified on logical
?,rounds, ,but InspIred by conslderatlOns of expediency. A tries to
mduce B s slave to steal from him. The slave tells B who, in order
to ?atc? A, tells the slave to do as A suggests. Was there any liability?
?al~~ IS clear. that there was no furtum, because of the consent, and no
~udW~~tm serm cor~upti be?ause the slave was not corrupted. He seems
mde~d: though ~IS text IS uncertain, to treat the doubt as obsolete.
J ustmIan treats :t as an open question, and, observing that there had
been do~bts, decld~s that both actions shall lie, to prevent a wicked act
~rom ~Olng unpumshe.d 9• It is not to be supposed that there was any
mtentlOn to do away WIth the general rule requiring actual deterioration.
On~ rem.arkab~e text attributed to Paul remains for discussion in
conneXlOn WIth thIS action 10. It provides for a choice in the master, if
01

11. 3, 13.pr.; cp. 4. 9. 7. 6; 9.3.5.5; 3S. 5. 3. 1.
See note
13 ' p. 34 "
1 14 . 3 . .
. and h . t. 13. 1.
11
3
.3 11
' 3 . 9 ..'
4 Ib~d.
Pernice' L' b1. 1 , 1S043f9al the text IS clear, but ItS form IS obscure and its reasoning futile.
, a eo, 2. .
.
..
11. .3. 1. 1.
7 11 . 3.3. 1 , 4 .
86 It
text ten IS commented by Alienus Varus. See Cuq, Institutions Juridiques 2 478
Another
se1'Vi c01~.t:!,Sti(4SCp5. 16 . P41")lthsatjiseduction of an ancilla might give rise to dcti~ Aq~ilia and to
9 G
'CL"
•
n . . . . n.
d b ' ~. 198; C. 6. 2. 20; In. 4. 1. S. In the Code Justinian treats fur·tu
dm'tt d th
h~~e tat~~~tS to ~ervi cor;upti. In the Institutes doubt is stated as to fu?'t"t. ~~:e al~e :aid t~
serv~ corl'upt~.
.
10 11. 3. 14. 9.
1
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the slave inutilis sit:.(? fit) ut non expediat eum habere, either t? keep
the man with double damages for his deterioration, or to reCeive hIs
original value and hand .h im over (or if the man is absent, his rights of
action). The latter alternative is destroyed if the slave b~ d~ad or
freed. The rule is no doubt Tribonian'sl. On the assumptIOn ill the
text that the slave is made worthless, the damage is his value, and the
choice is absurd: it is a choice between value and double value. Indeed
there is no case in which surrender and taking his original value would
be as profitable a course as the other2.
Even if the slave be regarded purely as a chattel, it does not
follow, according to our modern ideas, that the owner's rights are quite
unlimited, and this may excuse the treatment in this chapter of
the restrictions which were imposed on the dominus.
During the Republic there was no legal limitation to the power of
the dominus: iure gentium his rights were unrestricted 3. It must not,
however, be supposed that there was no effective protection. The
number of slaves was relatively small, till late in that era, and the
relation with the master far closer than it afterwards was. Moreover,
the power of the Censor was available to check cruelty to slaves, as
much as other misconduct. Altogether there is no reason to doubt
4
that slaves were on the whole well treated, during the Republic • But
with the enormous increase of wealth and in number of slaves and the
accompanying degeneracy of private life, which characterised the earl!
empire, the case was changed. Legislation to prevent abuse of. domlnical power was inevitable, and the steps by which full protectIOn for
the slave was reached are fairly fully recorded 5.
As early as A.D. 20 rules were laid down by senatusconsult, as to
trial of criminal slaves; the same procedure being ordered as in the
case of freemen 6.
By a lex Petronia 7 , supplemented by senatus cons~(,lta, mast~rs
were forbidden to punish their slaves by making them fight WIth
beasts even when they were plainly guilty, unless the cause had
been approved as sufficient by a magistrate. Rules of a kind similar
to those of our lex were laid down, later, by Divi Fratres: perhaps
only then was the rule applied to slaves whose guilt was manifests.
Claudius provided that if a master, to avoid the expense and trouble
of cure, exposed sick slaves on the island of Aesculapius, the slaves, if
Lenel Palingenesia, ad h. l.
2 IniU1ia to a slave,post, p. 79.
1. 6. i.1; G.1. 52; In. 1. 8. 1. The Jewish law was more favourable t.o slaves: a result
of the" relative" nature of Jewish slavery. Winter, StelIung del' Sklaven bel del' Juden, 33.
4 See Willems, Droit Public Romain, 288.
5 See Blair, Slavery amongst the Romans, 83 sqq. .
. 6 48. 2. 12. 3:
..
7 48. 8. 11. 1, 2; 12. 4. 15. As old as A.D. 79,. smc~ a record of ~t was found ~n Pompm.l.
There was a Consul, Petronius, in A.D. 6 .. Karl0w:a :de~tifies the la~ Wlt~ a lex J~ma Petroma
of A.D. 19, which provided that on equality of opmlOn m a causa l~beml~s, the cla11l1ant should
be declared free. Rom. Rechtsg. 1. 624.
s HI. 1. 42.
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they recovered, should be free and Latins. From the language of the
Code and Digest, it seems that mere abandonment in sickness had, at
least in later usage, the same effect. Suetonius adds that if he killed
such a slave, he was liable caedis crimine. But he is not a very exact
writer and may have antedated this legislation 1.
Domitian forbade the castration of slaves for commercial purposes,
and seems to have lessened the temptation to infringe the law, by
fixing a low maximum price for spadones 2• Later events shew that
this legislation was ineffective 3.
Hadrian appears to have dealt frequently with these matters. He
punished by five years relegatio a woman who cruelly treated her slaves
for slight faults. He forbade masters to kill their slaves except after
judgment by a magistrate. He forbade the torture of slaves, for
evidence, until there was some case against the accused, and limited
torture under the Sc. Silanianum to those slaves who were near enough
to have heard what was doing. He suppressed private prisons (ergastula) both for slaves and freemen. He forbade the sale of men or
women to lenones or to lanistae (purveyors for gladiatorial shows),
without cause. He increased the severity of the laws against castration, by bringing it under the lex Cornelia, with a penalty of publicatio.
It was immaterial whether it was libidinis or promercii ca'Ltsa: consent
was no defence and the slave might lodge the complaint. It was capital
in the surgeon and the slave who consented. Emasculation by other
means was put on the same level, to prevent what had probably been
a common way of evading the earlier law 4•
Antoninus Pius provided that a master who killed his slave was as
liable for homicide as if it had been a third person's, a rule which seems
to state only existing law except that it defines the penalty more
clearly 5. On the occasion of a complaint of ill-treatment reported
to him by the praeses, from the familia of one Iulus Sabinus, he laid
down a general rule for such cases. If a slave complaining of illtreatment fled to fana deorum or the statue of the Emperor for
sanctuary, the complaint must be enquired into, and, if it were true
the slave was to be sold so that he should not return to the old
ma~ter6. The ground might be either cruelty or infamis iniuria,
whICh probably means attempt to debauch an ancilla. It was to go
before Pr. UTbi, Pr. Praetorio or Praeses, according to locality. The
1 40. 8. 2; C. 7. 6. 1. 3.
Suetonius, Claudius, 25.
2 Suetonius, Domitian, 7.
The penalty was apparently forfeiture of half the offender's
gooi1s. See 48.8.6, as to a Sc . on the matter. Other references, Blair, op. cit. 87.
4 See post, p. 80, for an edict of the Aediles as to castration.
See also post, Ch. XXVI.
P. 5. 23. 13; Coli. 3. 3. 4; D. 1. 6. 2 j 48. 8. 3.4, 4. 2, 5 j 48. 18 3 4' Spartian Hadl'ianus
18 j 5 Seneca, De Ira, 3. 40. El'~astula reappeared. . Gothofredus, ad d. Th. 7. 13. 8:
'
.
G. 1. 53. .Paul, commentmg presumably on thIS law, says that it must be dolo malo: killina
IS not always 11l1putable but mod~~m castigandi et in Se1"1)01'um coel'citione placnit ternperari.
ColI. 3.2.1; P. 5.23.6; cp. P. 5.23.13.
6 Bonis conditionibus.
Not clear whether sale by master or public officers.
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complaint was not to be considered as an accusatio of the master!,
a rule which saved the master's reputation on the one hand, and
on the other prevented the institution from being an exception to the
rules that a slave cannot formally" accuse" anyone or be heard against
his master2. The rules as to jurisdiction may be due to later legislation by Severus 3•
Alexander expressed the tendency of legislation by a rescript4 which,
in a case in which a master had in anger directed that a slave should be
perpetually bound, provided that the arbiter familiae ercisc~tndae was
to ignore the provision, if the master could be shewn in any way to
have repented.
Diocletian and Maximian issued a rescript, in itself unimportant,
but suggesting that at that time (A.D. 285) immoderate chastisement
was a ground of accusation 5. Constantine declared the master not
liable for killing in course of bona fide punishment, but guilty of
homicide if the death was caused by a wantonly cruel mode of
punishment, or the killing was merely wilful 6. He also forbade the
exposure of infant slaves 7•
The Oodex Theodosianus contains several enactments of about the
end of the fourth century, dealing with the right of sanctuary, and with
abuses and misuses which had crept in. They shew that Ohristian
churches had superseded lana deorurn and also the statue of the
Emperor for this purposes, and they systematise the procedure.
Leo forbade slaves to be made actors against their will, and Justinian
forbade masters to prevent them from abandoning the stage if they wished
to do so. It is clear from the language of the Institutes that the power
of the master was in Justinian's time limited to reasonable castigation 9.
It is not necessary to give details as to the taxes to which slaves,
as chattels, were subjectIo•
G. 1. 53; In. 1. 8. 2; D. 1. 6. 1, 2; Coll. 3. 3. 1, 2.
Post, p. 85. Except in claims to liberty and the above case of castration, this was the only
case in which a slave had access to the tribunals.
3 1. 12. 1. P?·., 1. 8.
He also laid down rules against prostitution of slaves, Ibid. As to these
and sales with proviso against prostitution and as to torture of slaves as witnesses, post,
Chh. ill infine, XXVI. Prohibition of sale to go ad bestias, 18. 1. 42.
4 C. 3. 36. 5.
5 Coll. 3. 4.
6 C. Th. 9. 12, 1. h. t. 2; C. 9. 14. 1.
There were also ecclesiastical penalties.
7 C. Th. 5. 9. 1. Abrogated and supel'seded by Justinian, who enacts similar rules, C. 8. 51.
6 C. Th. 9. 44. 1, modified in C. 1. 25. 1; C. Th. 9. 45. 3, 4; C. 1. 12. 3.
9 C. 1. 4. 14, 33; In. 1. 8. 2.
10 Mal'quardt, Organisation Financiere, Part 3. The old t?'ibuturn applied to them as long as it
lasted. A similar t?'ibutuln was exacted in the Empire from the provinces: there must be
professio of slaves as of other taxable property. Failure to make it involved forfeiture: torture
of slaves might be used to discover the truth. Forfeiture did not cover pec~tlia, and a procurator
or one who had committed offences against his master, was not forfeitecl, for plain but different
reasons, but the Fisc took his value. The tax was due on those used in any business. The
p?'ofessio must state nation, age and employment, misdescription involving forfeiture. A minor
was excused, and error might be compensated for by double tax (Caracalla, who also excused non
report of a trade carried on unlawfully by the man insciente dornino). Succession duty was
payable on slaves as on other property. There were duties on sales, and on manumissions, and
there were customs dues, imperial and provincial, import and export, full professio being
needed with various exemptions. See 39. 4. passi??~; 50. 15. 4. 3, 5; 50. 16. 203; C. Th. 11. 3. 2;
13. 1. 18; 13. 4. 4; C. 1. L. 8. 4508.
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CHAPTER Ill.
THE SLAVE AS RES

(CONT.) • . SALE

OF SLAVES.

As Sale is, in practical life, the most frequent and important
contract, it is not surprising that it figures largely in the texts in
connexion with slaves, and is the subject, in that relation, of many
special rules.
Slave-dealing was a recognised industry, carried on, apparently, by
men of poor reputation I. It seems to have been on account of their
tendency to fraud, which they may have shared with dealers in cattle
and horses, that the Edict of the Aediles was introduced, with which we
shall shortly deal. As being men, slaves were not included in the term
merces and thus slave-dealers were not mercatores, but venaliciarii, their
stock being called venalicii 2• Where slaves were so numerous, the
traffic in them must have been a most important industry 3. There is
indeed plenty of evidence of this, and of the fact that it was often
carried on on a very large scale 4 • Wallon 5 gives a lively account of the
usages of this trade, of the tricks of the dealers, of sale de catasta 6 , and
of other similar matters, too remotely connected with the law of the
subject for mention here.
Such a business would require large capital, and thus it was
frequently carried on by firms of partners. A text of Paul 7, speaking
of the practice of these firms, says that plerurnque ita societatem coeunt
ut quicquid ag~tnt in commune videardur agere. The sense of this is not
altogether clear. Though expressed as an understanding among themselves, it seems from Paul's further language to have been treated as
affecting outsiderss. The contract was to be construed as if they had
1 21. 1. 37; h. t . 44. 1.
2 14.4.1.1; 50.16. 207 (in some literary texts the dealer is called venalicius). The distinction
not important: the actio t1ibutoria though it applied only to slaves who traded with ??M?'X
peculiaris was extended t.o omnes negotiationes, including slave-dealing. 14. 4. 1. 1. It may be
noted that a legacy of "my slaves" would not prima facie include stock-in-trade though it
would slaves let on hire. 32. 73. 3. In 21. 1. 65. 2 and some literary texts venaliciurn occurs
as a collective term.
s Blail:, op. cit. 25, gives an account of the chief centres of the slave-trade.
4 ~7. 2. 60. 1.
5 Wallon, Histoire de l'esclavage, 2. 51 sqq.; Blair, op. cit. 144 sqq.
6 z.e. of slaves exposed for sale on a platform or in a sort of open cage so that they might be
thoroughly examined by intending buyers.
.
7 21. 1. 44. 1.
8 ne coge?'etm' emptO?' cum 1lwltis litigaTe, etc,
•
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all made it, the effect being that the actio ex empto would lie, on the
general principles of joint obligation, only pro parte against each
partner 1. It may be that, when introduced, this was of ~se ~o ~he
buyer, for it may have antedated the actio ad exemplu.m ~nst~~or~a~,
by which alone an ordinary mandator could be made dl~ectly ha?le .
Apparently the plan did not work very well, for the Aed~les prov~ded
that so far as the Edictal actions were concerned, a claImant mIght
proc~ed in solidum against any partner whose share was as great as
that of any other partner 3.
•
The rules as to periculum rei venditae were the same as In other
cases 4• There are, however, some cases of interitus rei which call for
special treatment in connexion with slaves.
(a) Manumission of the slave. If)le were a servus alie~us, t~e
manumission was presumably a discharge of the vendor, unless It was m
some way due to him, in which ' case his actio ex vendito would be met
by exceptio doli 5• If the slave were the property of the vendor, .the
vendee could recover his value, and anything he would have acqUIred
if the slave had been delivered. Thus if he had been sold, cum peculio,
acquisitions and accretions to that fund could be claimed by the buyer.
Julian adds that the vendor would have to give security to hand over
whatever he miaht
acquire from the hereditas of the libertus. Marcellus
o
remarks that he need not hand over what he would not have acquired
if the slave had not been freed 6. As, in that case, there would clearly
have been no hereditas, it has been said 7 that this correction or limitation by Marcellus of J ulian's too general statement is meant to exclude,
inter alia, the hereditas. Certainly J ulian's rule would involve the
reckoning of some property twice, since part of the hereditas would
come from the peculiu,m which was already charged. There seems
to be some confusion. The right of succession as patron is independent
of the gift of pec'ulium, and thus if a claim to the hereditas exists at all,
in the vendee, it exists whether the peculium were sold with the man
or not. The vendor has made away with the slave, and is bound t o
account for any reversionary right in him. But this reversionary right
would be deductible from the value of the slave, for which he was
responsible. Difficulties would arise when the patron's share exceeded
21. 1. 44. 1.
This action seems to date only from the time of Papinian (17. 1. 10. 5; 19. 1. 13. 25). See
Accarias, Precis, § 637. It involved solidary liability, 14. 3. 13.2.
3 21. 1. 44. 1. If he sued ex ernpto, the inconvenience, which Paul notes, of divided actions
still continued. Paul gives as the reason of the exceptional rule the habitual sharp practice of
these dealers.
4 Death of slave after the contract was perfect released the vendor apart from culpa, but
the price was due. But if the death resulted from his shewing less care than a bonus patm'familias would, the vendor was liable. 18. 5. 5. 2. See Moyle, Law of Sale, 107.
5 It may be that if the buyer did not know that the slave was a third person's this was
enough to give him an excep tio doli.
6 19. 1. 23.
7 Mackintosh, Law of Sale, ad h. l.
1
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the value of the slave. It is not easy to think this excess was claimable, but it may be that J ulian is applying the rule that a vendor must
hand over all acquisitions through what is sold.
(b) Noxal Surrender. This could ordinarily create no difficulty, for
as we shall shortly see, the vendor was bound to warrant the slave not
liable on any delict, and thus there was an obvious remedy1. If, on the
other hand, he had expressly excluded this warranty, be would be liable,
if he had known of the fact, and intentionally concealed it, on account
of the fraud. If he did not know of it, there could be no liability,
except under the Edictal rules which will be considered shortly.
(c) Flight or Theft of the slave. This is not exactly interitus rei,
but, as it prevents delivery, it is analogous thereto. The mere fact of
his running away would be no breach of the warranty that he was not
given to doing so; that refers to the time of the contract; this was
later, and did not shew that he had ever fled before 2. But flight or
theft of the man may be a breach of the duty of the vendor to keep
him safely. Justinian tells us that, in such events, there is no liability
in the vendor unless he has undertaken the duty of custodia till delivery 3.
This means, apparently, liability for all but damnum fatale, and thus
does not render him liable if the man is seized by force, though he will
have to cede his actions, as always when he is not liable 4. Justinian
applies this rule to all subjects of sale 5•

It is a general rule of sale that, apart from agreement, the vendor
must hand over, with the thing sold, all its accessories existing at the
time of sale 6• In relation to slaves it is only necessary to say that this
would not include children already born since they are not accessories 7.
On the other hand though the peculium was an accessory 8, it was said
to be exceptum, and did not pass unless expressly agreed for; if the
man took res peculiares with him, these could be recovered 9.
Acquisitions after the sale are on a somewhat different position.
The general rule was that a vendor might not enrich himself through
the man after the sale, whether delivery was due or noVO. Hence, from
that day, fructus of all kinds and partus must be given to the buyer l l ,
Everything acquired by him must go, including rights of action for
theft, vi bonorurn raptorurn, damage, and the like, and any actions
Post, p. 56.
21. 1. 54, 58. 2; 21. 2. 3. But see Windscheid, Lelll'buch, § 389.
In. 3. 23. 3.
4 19.1. 31.p?'.; 18.1. 35, 4; 47.2. 14. pr.j In. 3. 23. 3. Accarias, Precis, § 612.
5 Cl). 19. 1..31. P?'.
We have seen (p.ll) that in earlier law the limits of the duty of custodia
where the subJect of the transaction was a slave were not necessarily the same as in other cases .
On the general rules as to the liability of the vendor for custodia see Windscheid, 0p . cit.
§ 389; Lusigllani, Custodia, pt. lI.
B 18. 1. 67.
7 30. 62, 63.
8 Ibid.
9 18. 1. 29; 21. 2. 3. If the peculinrn did pass accessories to it passed as of cOm'se, 19. 1. 13. 13.
10 28.5.38.5; V. Fr. 15.
11 P . 2.17.7.
1
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relative to property which goes with him]. Anything the vendor has
given him, since the sale, must go too, and legacies and inheritances
which have fallen to him, irrespective of the question on whose account
he was instituted 2• If the peculium was sold with him, the buyer is
entitled to all accessions to it 3• On these points the only restrictions
to note are, that, though acquisitions ex operis pass, that w~ich is
acquired ex re venditoris does not, and that an agreement mlght be
made, where delivery was deferred, that the buyer should have no
right to fructus, etc., accruing in the interval 4. If a sa!e was co~
ditional , the occurrence of the condition had a retrospectlve effect In
relation to these profits 5.
Neratius tells us that the vendor must make good not only what he
has received, but also what the buyer would have received through the ·
man if he had been delivered 6. As this seems to impose a penalty on
the vendor, it is commonly understood as applying only to the case in
which the vendor has made default in delivery 7, and must therefore
account for the buyer's whole interesse, which would naturally cover
what the slave might have acquired 8. The limitation is probably
correct, for though the text might be applied to the case of a vend~r
who, for instance, prevents the man from accepting a legacy, thls
seems to be sufficiently provided for by the general rule against dolus.
A somewhat complex case is discussed by Julian, Marcian and
Marcellus9. A slave, having been sold, was lnstituted by the buyer,
equally with X. The buyer died before the slave was. delivered. T~e
vendor made the slave enter, and X also entered. Thls would vest m
X half the inheritance, including half the vendee's right to the slave
ner of
and his acquisitions. The slave's entry makes the vendor
half the inheritance, and he is still owner of the slave. What lS to be
the ultimate adjustment? The solution reached is stated by M.arce~lus.
As the vendor is bound to hand over all that he would not have acqUlred
if the slave had been delivered, he must hand over the whole. Julian,
however, after observing that the vendor may not enrich himself through
such a slave, had added that he need only hand over the proportion for
which X was instituted, i.e. as Marcian says, half the slave and a quarter
of the hereditas this beincr what X could claim through the right to
half the slave which he acquired as heir. But thig view ignores the

0:v
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47.2. 14. p?'.; In. 3.23.3.
2 19.1. 13.18.
19. 1. 13. 13.
4 Ibid.; h. t, 13. 18.
.
18. 3, 4. pT ., h. t. 6. P?·. In two texts (19. 1. 13. 10;
Fl". 15) we are tol~ ~hat frmts
passed though they were ripe at the time of the contract. ThIS would not cover ealllmgs m ade
but not paid to the dominu~ at the tim~ of tJ:te.sale. Th~y were no~ attache~ ~o the sl~ve as a
crop is to the land. The rIght of actIOn bemg already m the cZOl1nnus thele I~ no ennchment
after the sale. Paul says the operae belong to the buyer after the sale. ThIS cannot mean
proceeds of earlier opel·ae. P. 2. 17. 7.
6 19. 1. 31. 1.
7 Mackintosh, Sale, ad h. l.
e 19. 1. 1. 1.
9 28. 5. 38. 5-40.
I
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fact that if the slave had been delivered, his institution would have
been void, and all would have gone to Xl.
The rule that he acquires to his dominus (though the acquisitions
will have to be handed over to the buyer) was applied rigidly in cases
in which another rule would have seemed simpler. If the buyer receivef:!
the slave but it is agreed that he shall hold him only as conductor till
the price is paid, the man acquires to his dominus in the interval 2 •
As the vendor has to hand over all fructus, he is entitled to deduct
expenses. Thus he may charge such costs of training as the vendee
would be likely to have incurred, and the cost of medical treatment 3.
Ordinary cost of maintenance he may not charge unless the non-delivery
is imputable to the buyer 4•
Africanus discw:;ses a case of debt from the slave to the master 5.
The slave has stolen something from the master. If he is not yet
delivered and the peculium is included ill the sale, the vendor may
retain the value of the stolen thing, and, if the peculiu.m has been
handed over, he may recover it as paid in excess, the peculium having
been ipso facto reduced by that amount. If there was no peculium, or
it did not pass, there would be no debt, for that was essential to all debt
between dominus and slave 6• If the theft were after the slave was
delivered, then, on general principle, the buyer would be liable to condictio furtiva only in so far as he or the peculium had received the thing 7•
Except as to eviction and the Aedilician actions 8, the texts do not
lay down many principles, as to liability under the contract, which are
peculiar to slaves, though there are illustrations of ordinary principle.
Thus we know that the vendor must take care of the thing, and the
question is raised whether he is liable if, after the sale, he orders the
man to do some dangerous work by which he is injured. Labeo says
that he is, if it is a thing he was not in the habit of doing. Paul points
out that the vendor's previous treatment may have been negligent, and
that the question is, whether the direction was negligent or dolose 9.
1 Tl;te facts. are insufficiently recorded, but the institution can hardly have been accompanied
b! a gi!t of lIberty. The will mayor may not have been made before the purchase. The
diffi cultIes are analogous to those in Jones v. Hensler, 19 Ch. D. 612.
2 18. 6. ~ 7. It may be, though the text is not explicit, that such an agreement implied an
un(~erstandmg that the buyer was to have no l'ight in these interim acquisitions.
v Cp. 19. 1. 13. 18.
We are told that, if the slave die without fault of the vendor the buyer
may be charged with cost of funeral.
.
'
.4 19. 1. 38. 1.
In other cases he may be expected to set off this with the services he can still
cla11ll fro.m the m:an. For though he must hand over jmcttts, it does not appear that he need
charge hImself WIth the value of services rendered to himself.
: 19. 1. 3~. P?'.
.
6 Post, C~. XXIX.
.•
7 19. 1. 30. P?'.
The Edict of the Aediles may have contaIned a prOVIsIOn that on sale of a slave his dress
pa ss~cl, but not omamenta. The chief text is 50.16.74, compal'ed with 34. 2. 25.10. Lenel, Paling.
2 ..~117; Eel Perp. §.293, 12 (l!'r. Ec1iQ. Bremer (Jurisp. Antehad. 2. 546) thinks the rule connected
WILh a corr~s~onclIng l:ule In JeWlsh law. The Jews were great slave-dealers. There was a
~o~ewhat SImIlar rule In sales of cattle, 21. 1. 38. pr. Lenel cites also 34. 2. 23, 24, 25. 9; 15.
. ~5.
9 19. 1. 54 . pl·.
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Apart from the Edict of the Aediles the vendor was not liable for
defects unless he had warranted or was guilty of dolus!. Several texts
illustrate this dolus. It was dolose to sell, knowing of a serious defect,
2
of which the buyer was ignorant, e.g. that the man was fur aut noxius •
The text adds that the buyer can sue at once, though before he could
sue on the stipulatio d~~plae actual damage must have occurred 3. It was
dolose to say recklessly of a man, who was in fact a thief, that he was
worthy of entire confidence". Liability is, in the text, based on the
view that one who recklessly makes statements which are not true,
is in much the same moral position as one who is silent as to defects
of which he is aware. It would seem simpler to treat it as a binding
dictum 5.
Where a vendor sold a m'L~lier knowing that the buyer supposed the
6
woman a virgo, this was dolus, a rule severer than that of English law •
One case is somewhat remarkable. Paul tells us that if a woman,
whose partus is sold, is over 50, or is sterile, the vendor is liable ex empto
if the buyer did not know that this was S07. Whether this is sale of
a spes or of a res sperata the agreement is void, but it is not easy to see
why the vendor should be under any liability unless he knew the facts,
which is not stated, and is certainly not a matter of course. It may be
that the price has been paid, and all that is meant is that he can recover
this. For that, a condictio indebiti would suffices, and there is some
contradiction in allowing ex empto when there is no contract. But this
9
was allowed at least as early as Julian's time, in some other cases •
Even if the ' vendor knew the facts, there was no sale 10, so that in this
case, too, the contradiction remains. But here the buyer could no
doubt recover any expenses incurred.
It is clear on the evidence of many texts that at least some of the
duties created by the Aediles, and therefore, strictly, enforceable only
by the Aedilician actions, were nevertheless brought within the action
ex empto in the classical law 11. The course of ideas seems to have been
that these edicts imposed certain duties and it was the duty of a vendor
to act in good faith. It was not good faith to fail in duties which were
1 Or perhaps if the defect was so great that the buyer would not have bought, if he had
known of it. See 19. 1. 11. 3, 5. But these texts may be affected by the rules of the Edict.
Cp. post, p. 45, and h. t. 13. plO.
2 19. 1. 4. pl".
The words fu?' and noxius are usually understood to mean" under some
present liability for delict." But they may well mean no more than that he is given to such
things. Anything more is not necessary for the rule. In 19. 1. 13. 1, j~tT certainly means only
given to stealing. Post, p. 45.
~ Cf. 19. 1. 31.
4 19.1. 13. 3. It is not obvious why there was doubt, unless on the ground that it was mere
puffery not binding on the vendor (21. 1. 19. 3). But this is difficult to reconcile with the strong
word adsevel·aTe.
5 Ibid.
6 19.1. 11. 5.
Smith v. Hughes, L.R. 6 Q. B. 597.
7 19. 1. 21. plO
.
8 12. 6. 37; h. t. 54; 18. 1. 57. p l·.
9 Pel'llice, Labeo, 2. 1. 181.
10 18. 1. 57. 1.
11 e.g. 19. 1. 11. 7. See 1\'1oyle, Sale, 191, 213.
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notorious, a~d therefore~ the action ex empto being bonae fidei, neglect
of thes~ dutIes. was actIOnable therein 1. When this step was taken is
uncertaIn.. It IS at l~ast as old as Neratius 2, and may be older, since a
correspondmg extensIOn of the Aedilician actions to sales other than
those contemplated in the Edict is held by some writers to be as old as
Labe0 3• The one extension does not ir;nply the other: it is likely that
the one with which we are concerned was the later, that it was a
gradual development, a~d that . i~ ,was. never complete. It probably
never ,~ent so .f~r a~ to gIve redhIbItIOn In the actio ex empto, wherever
the actw redh~b~tona would have lain 4. It is sometimes held on loaical
grounds, t.ha~ in. these extended cases, the claim was subject t~ the ;hort
~erm of lImItatIOn prescribed by the Aediles 5• In support of this view
It may be noted that the vendor's liability, ex empto, for defects of which
he was ig~orant,. was a~plied only to defects covered by the Edict 6.
But there IS no dIrect eVIdence that the time-limit was the same.
The texts give us many cases of sales of slaves in which the Edictal
liabilities are made the basis of the actio ex empto 7. N eratius tells
us that a .vendor, e:~n in good faith, is liable ex empto to deliver a
sl~ve who IS not fug~twus8, which here means fugax, not one who is at
thIS momen~ a runaway from his master. This merely expresses the
fact that thIS was one of the warranties required by the Aediles. In
anoth.er ~ext, of U!pian, it is said that if one sells, in ignorance, a slave
who IS, In fact~ gIven. to stealing or running away, one is not liable
ex empto for. hIS stealmg pro~ensity, bu~ .is for his tendency to flight.
T~e ~ea~on gI:ren by the text. IS that fug~twurn habere non licet et quasi
ev~ctwms nom~ne tenetur dom~rms9. The reason is unintelligible ad'
. f:
. d
' n IS
m act omltte by the Basilica lO• There is nothing like eviction. It is
as lawful to have a slave who is in the habit of running away as any
other slave. There is a confusion between a f'L~gax and an actual runaway. The reasoning given is probably Tribonian's: the true explanation
is that the Aediles gave. a remedy where a slave sold was fugacious 11,
but not, apart from speCial agreement, where he was addicted to theft12
The. ac~io ex empto may be left with the remark that in such action~
th~ plamtlff l'ecovered quanti interest, and that in the case of slaves this
mIght be damages of a kind not possible in other cases 13•
1 21. 1. 31. 20. For references to the extensive literature hereon see Windsche'd
't
§ 393, n. 1.
2 19. 1. 11. 7, 8 . '
1 , op. Ct •
to ~a~e(:re, op. cit. 194. Also at p. 213, as to a text which seems to carry this extension back

: Moyle, lac. cit. .
5 Windscheid, op. cit. § 393, n. 12.
8 21. 1. 1. 10 fin. IS explained by h. l. 9.
7 Post P 63
19. 1..11.7. In the next text he tells us that the vendor mu~t :"iv~ him jU1,tis noxi's e
T~utus,. bte~ngthbound ex ernpto, ~ven in the sale of a se1'vus alienus, to g~e security coveri~g\gfs
e pom IS e same: the AedIles required a warranty
.
~ 19. 1. 13. 1.
10 Bas. 19. 8. 13. 1. '
11 Post, p. 55.
13 21. 1. ~. 1, 17. 1, 17. 17, 52.
See as to measure of damages in these cases post p 63
'th h~hus It would cover. costs and damages in a noxal action' and the value' of w'hat he' took
WI
lID and of others he mduced to run away, 19. 1. 11. 12, 13. 2.

46

Eviction: Stipulatio Duplae

[PT. I

In connexion with eviction we shall consider in detail only those
points which are of special importance in relation to slaves. The duty
of a vendor, to give the buyer effective possession, i~plies a duty to
compensate him, if the title proves defective. Before and after the
development of the consensual contract of sale, it was the custom to
cruarantee this by a stipulation for twice the value (stipulatio duplae).
b
•
This stipulation was from early times compulsory in all sal.es of Importance, and, in the classical law, it was implied where it had been
omitted 1. The eviction contemplated in this liability is deprivation of
the thing by one with a better title. The buyer is bound to give the
vendor notice of the ad verse claim, and to take all reasonable steps in
defence of his right. Failure to satisfy these requirements will deprive
him of his claim against the vendor.
In sale of slaves the stipulatio d'uplae in case of eviction was
expressly required by the Edict of the Aediles 2• This did not prevent
its exclusion by agreement: it might be excluded altogether 3 , or made
for less or more than duplurn 4, or limited to the acts of tbe vendor and
those claiming under him 5• A question of some difficulty arose where
the eviction penalty was wholly or partly excluded. The liability to
compensate, enforced by the actio ex empto, existed apart from the stipulation, e.g. in minor 6 sales. It is not clear whether it was excluded by
the existence of the stipulatio d~~plae: but there seems no reason why
tbey should not be alternatives 7• If there was an agreement excluding
the eviction penalty, or limiting it to eviction by the vendor, and
eviction by a third person took place, there was disagreement whether
anything could be claimed by the action ex ernptoB. J ulian appeared to
think the price must be refunded: the convention by which a man
bound himself to pay, though he got nothing, being inconsistent with a
bonae fidei transaction. But it is easy to see cases in which a buyer
might take the risk, and Julian answers his own objection by citing the
case of an emptio spei. Accordingly Ulpian decides that the actio ex
empto will not lie, clearly the fairer view. For the risk was reckoned
in the price, and there is no good faith in charging the vendor indirectly
with what has been expressly excluded.
1 On the history of the institution, see Moyle, Sale, 110-115; Mackintosh, S~le, Ed. 2,
App. C; Lenel, Ed. ~er;p. (French Edition), 2. 288 sq.q.; Gira!d, Manuel, 553, and artIcles there
mentioned. As to eVlCtIOn of a part or of a usufruct ID the thIDg, post, p. 50.
2 21. 2. 37. 1. No fideiussor needed except by express agreement, 21. 2.4; h. t. 37. As to
apparent contradiction in 19. 1. 11.9, see Accarias, Precis, § 606.
3 21. 2. 37.pl'.
4 21. 2.56. pr.
5 19. 1. 11. 18.
6 C. 8. 44. 6.
7 Cuq, op. cit. 2. 411, thinks the liability to action ex empto a gradual development. It seems
essential to the conception of the consensual contract of Sale, 21. 2. 60; cp. 21. 1. 19.2; C. 8. 44.
6,8. See 'also 21. 2.26 andpost, p . 47, n. 9.
s 19.1. 11. 15,18. In 15 the agreement was to promise, if asked within 30 days, which was
not demanded. Of course the vendor is liable for dolus, if he knew the slave was alienus.
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The two actions differ in nature and effect in many ways 1. Here it
is enough to note a few points. The action on the stipulation could be
brought only ,,,hen eviction had actually occurred 2, while the actio ex
empto might anticipate the interference 3• The actio on the stipulation
is for a certain sum, usually twice the price: that ex empto is for quanti
interest. This will include part~~s born of an ancilla, a hereditas left to
the slave and other accessions 4. Moreover if the thing alters in value,
its value at the time of the eviction is the measure of the interesse
whether it be more or less than the price 5.
'
vVe have seen that, to give a basis for the action on stipulation, an
actual eviction must have occurred. This means, in general, that some
person has substantiated a claim to take the slave from the buyer, and
be has in some way satisfied the claim so that he is deprived of what he
bargained for 6• The usual case is that of adverse ownership, but, where
the subject was a slave, eviction might occur in special ways. Thus, if a
statuliber were sold without notice of his status, the occurrence of the
condition would be an eviction 7. So if the slave sold were one whom
the vendor was under a fideicomrnissum to free 8 • So, if he proved to
have been free at the time of the sale 9• It might be supposed that a
noxal claim was an eviction, and there is no doubt that it gave rise to
an actio ex empto to recover the minimum sum by which the liability
could be discharged 10. The text adds that the same is true of the action .
ex stipulatu. This cannot refer to the stipulatio relative to eviction,
since tbat was for a certain sum. The stipulation referred to is the
-action on the warranty against certain defects, of which noxal liability
was one, which, as we shall shortly see, a buyer could exact. It seems
therefore that, as the noxal claim did not necessarily lead to eviction,
but involved damages of uncertain amountI\ it was the practice to
proceed ex empto, or under the warranty last mentioned. This could
. not be done in the case of crime, for the Edict as to noxae did not cover
-crimes 12. A somewhat similar state of things arose where the property
Roby, Rom. Priv. Law, 2.156 sqq.
21. 2. 16. 1; C. 8. 44. 3.
s Al·g. 19. 1. 4. p I'., 30. 1, 35.
4 21. 2. 8.
s 19. 1. 45. !f .the value h~d greatly increased, e.g. a slave had been expensively trained,
P.aul thought a limIt should be lIDposed, perhaps a taxatio, 19. 1. 43. Julian and Africanus had
di~cussed the matter: Africanus is credited with the view that the maximum should be double the
'pl"lCe, the result being thus brought into line with that of the action of stipulation. This does
n?t seem to have been law till Justinian laid it down in a text which says there had been
.d isputes. h. t. 45.pT., h. t. 44; C. 7. 47. 1.
.6 Moyle, op. cit. 112.
7 21. 2. 39. 4, 51. 1. Fuller treatment post, Ch. XIII.
8 21: 2: 26. Post, Chh. XIII, XXII.
Ex empto, but perhaps no actio dupZae, because the
manUlDlSSIOn though compelled was the buyer's own act.
9 21. 2: 19. 1.; h. t. 3~. 3, 69. p l' .; C. 8. 44. 12, 18, 25.
If the slave sold had been guilty of
some capItal offence, hIS condeIDnation would not be an eviction but whenever it occurred it
would entitle the buyer, under the Se. Pisonianum, to a return of the price. 29.5.8. p T. As'to
sale of statul£ber, post, Ch. XIII.
I{) 19. 1. 11. 12.
~! Post, p. 98. Cf. 19. 1. 4. pT., antequam mihi quid abesset.
~ 21. 1. 17. 18, post, p. 99.
1
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was taken by a pledge creditor, by an actio Serviana. Here, howe.ver,
recovery was held to be eviction 1. The difference is re~arkable., smce
the creditor's action does not affect the buyer's ownershIp, and mdeed
we are told that if the debtor pays the debt, since the buyer is now
entitled to hav~ the slave again, his action on eviction against his
vendor (the debtor) will be met by an exceptio doli2. Thus the difference
of treatment seem~ to be due to the fact that there is no lia,bility on
the buyer to pay, as there is in noxal cases. No doubt he could do so
if he wished, and recover ex empto, up to the value of the slave.
It was essential to any claim that the buyer had taken proper steps
to defend his title. Thus the right was lost if he had colluded with the
claimant 3. .Moreover if the condemnatio was due to iniuria iudicis there
was no claim against the vendor4. On the other hand, if there was no
dou bt about the justice of the claim, it does not appear to have been
necessary to incur costs, in fighting the matter through: the buyer
would not lose his right by admitting the plaintiff's claim 5. Failure
to recover the man from one who had taken him was equivalent to
deprival 6. If, however, he paid for the man, not under pressure of
litigation but buyin o• him from the real owner, he has not been
,
I:)
'f f
evicted and is thrown back on his remedy ex empt o7. So also, I a ter
the sale he acquires an independent title to the slave, there has
technically been no eviction, and the only remedy is ex emptoB.
9
It has been pointed out that these requirements lead to odd results •
To claim, as a slave, a man you know to be free, is an iniuria, but if it
be done to preserve an eviction claim this is a defence 10. A?-d while a
promise to give a man who is in fact free is nulP\ a promIse to compensate for eviction on sale of one is good 12. The reason seems to be
that the rule of nullity, being iuris civilis, was not extended to collateral
transactions connected with valid contracts. The sale being valid, the
validity of the dependent obligation necessarily followed 13. If, while
21. 2. 35.
.
'l'
l .
t t
Ibid. The right of action is not destroyed: semel commtssa st."pu at.,,~ 1'eso V'/, non po es. .
Vat. Fr. 8. Or neglected the defence (21. 2. 27) or failed to notIfy the, vendor 01' hIS
successors of the claim (21. 2.51. 1, 53. 1) ~ reasonable. t~e befOl:e the condemnll:tH~n (21. 1. ~9. 2).
This text shews that the stipulation contamed a prOVISO for notIce. ~ut as this IS m?Onslstent
with the rule that not to give notice was dolus and thus barre~ the claun, (29. 2. 53. 1) It may be
that the proviso was inserted in that particular case. For detail as to notl?e, Moyle, Sa.le, 117 sqq.
Lenel thinks the Edict expressly required notice (Ed. Perp. § 296, Fr. Edit.). It apphed equally
in ex empto, C. 8. 44. 8, 20, 29.
4 Vat. Fr. 8, 10; 21. 2. 51. pI'., etc.
.,
h I
l'd
5 19.1. 11. 12. See however 47.10.12.
Conversely the fact of his retammg t e save Cl
not bar his claim if he paid damages in lieu of delivery 21. 2. 16. 1; h. t. 21. 2.
6 21. 2. 16. 1.
7 21. 2, 29. p1'.
.
.
8 19. 1. 13. 15; 21. 1. 41. 1. If the vendor himself acquire the tItle and sue on It, he can
presumably be met by an exceptio doli, or the buyer can let judgment go and sue for duplunt
21. 2.17.
!l Accarias, Precis, § 607 bis.
10 47.10. 12.
11 In, 3. 19.2,
12 Ante, p. 47, n. 9.
13 Different reason, Accarias, loco cit.
1
2
3
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t~e claim agai~st the buyer is pending, the slave runs away through
hIS culpa, he WIll be condemned\ but Ulpian quotes Julian to the effect
that he cannot yet claim on eviction, for he lost the slave through his
own fault. When he gets the fugitive back he can proceed, for it is
now true that he has lost the value of the slave through defect of title.
Apart from agreement the liability for eviction is subject to no
limit of time 2• There are, however, certain circumstances which end it.
(a) After the buyer has usucapted the slave there can be no further
liability for eviction so far as outstanding ownership is concerned 3,
and if he has failed so to acquire the slave, when he could have done
so, it is his own fault, and he has no claim against the vendor4. But,
as we have seen, this was no protection against liability for eviction on
other grounds, nor could it occur where the slave was furtivus.
(b) Death of the slave before eviction. Here Ulpian, following
J ulian, says that, as the loss is not due to the defect of title, the
liability on the stipulatio duplae does not ariseS. In fact there has
been no eviction, and as no loss resulted from the defect of title, there
could be no actio ex empto either. This appears from the concluding
words of the text, which give actio doli if the vendor was in bad faith,
implying that there was no other action 6. There is damage in the
sense in which this action requires it. The actio ex empto is to put the
buyer so far as possible where he would be if the vendor had kept his
contract. The actio doli puts him where he would be if the dolose act
had not occurred: i.e., he can recover the price. If the death occurs
after litis contestatio in an action against the buyer, the action will
proceed, and if the judgment is against the buyer, he will have the
eviction claim 7.
(c) Manumission after the sale by the buyer. He cannot now
claim on the stipulation, since he has abandoned his right to the slave,
and so did not lose him by the eviction. So far the law is clear 8. And
the same result follows if the slave became free by any act of the buyer's,
whether it was intended to have that effect or not 9• There was disagreement as to whether the actio ex empto was still available. Paul
quotes Ulpian's view that it was lost, but himself adopts that of Julian,
1 ? 1. 45. I! the flight was not through his culpa and he was absolved on giving security
~he l'lght to claun would not arise till he had recovered the man and given him 01' damage~
mstead, 21. 2. 21. 3.
• 2 C. 8. 44. 21:
If he has undertaken to promise duplwn, he can be required to do so at any
tune, by the a9tt.o ex enpto. So ~ the ~an sold was a stattblibe1', the liability for eviction arises
however long It IS before the condition IS satisfied, 21. 2. 56; 21. 2. 39. 4.
3 21. 2. 54. PI'.
4 21. 2. 56. 3.
5 21. 2. 21; C. 8. 44. 26.
6 4.3.1. 1.
7 6. 1. 16. pl'. If the claim were one of liberty, Justinian allowed the buyer to call on the
;~~~ol' to shew that the dead man was a slave: if he did not the eviction claim arose, C. 7. 17.

21. 1. 47.Pl'.
was with a condition against prostitution (post, p. 70) and the buyer
prostItutecl her, 21. 2. 34. We have seen that eviction diel not always turn on defect of title.
8 19.1. 43; 21. 2. 25;
9 ~.g. where the sale
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a necessary result of principle, and it may be a late development. All the
texts which explicitly lay it down are from Paul, Ulpian, and Papinian 1.
It is possible on the language of a text from Callistratus that there may
still have been doubts2.
In the case of an undivided part, there is difficulty. Ulpian appears
to put all and either kind of part on the same level 3. ,P apinian gives
the actio duplae on eviction of an undivided part 4. Pomponius 5 says
what comes to the same thing. A buys a slave. X brings iudicium
communi dividundo, and the slave, proving common, is adjudicated to
him. Pomponius gives A the actio duplae. It is clear that he has lost
only a half; for he must have received an equivalent for the other halE
Julian says that a liability for eviction arises, but it is possible that this
refers only to actio ex empto6, though in other parts of the text he is
speaking of the actio duplae. On the other hand Paul expressly says
that as eviction of an undivided part is not eviction of the man, it is
necessary to provide expressly for eviction of the part 7. It may be
noticed that in all the mancipations of slaves by way of sale, of which
a record has come down to uss, the stipUlation says partemve. It is
clear that the case differs from that of a divided part in that there is no
necessary loss of actual possession, and it is possible to harmonise the
texts, by assuming that in all the cases in which actio duplae is here
mentioned, the clause partemve was inserted. This may be regarded as
partly borne out by the fact, otherwise surprising, that we have much
earlier authority than in the other case: i.e. Pomponius, and perhaps
J ulian. But it must be admitted that nothing in the form of the texts
suggests this. On the whole it seems more likely that Vhe jurists were
not agreed, and that their disagreement has been allowed to survive
into the Digest.
(v) Accessories, fruits and partus. The rule seems to be that so far
as they are expressly mentioned the ordinary liability arises. But, if they
are not mentioned, there is no liability., Thus where a slave was sold
cum pec~6lio, and a vicarius was evicted, the buyer had no claim, since if he
did not belong to the man he was not covered by the words Cum peculio9.
As to acquisitions and partus of the slave coming into existence apud
emptorem, it is clear that the stipulatio can give no right if the slave is
evicted, for no more than duplum pretium can be recovered by it in any
case. But the question may arise where, for instance, the slave is dead

p"., 64. 3.

Materials of a house in existence form an ' apparent exception: we are told that as
they are not sold eviction of them is not pa1,tis evictio (21. 2. 36). This view of the house and
the materials as distinct led to difficulty in other matters (In. 2.1. 29 sq.). We are told elsewhere
that ex ernpto is available (41. 3. 23. 1). This implies that they are sold and puts them on a
level with those accessories that pass with a house (19. 1. 13, 31. 15).
1 21. 2. 1, 13, 14, 15, 53. pT. , 64. H. t. 45 is from Alfenus, epitomised and noted by Paul.
2 21. 2. 72.
3 21. 2. 1.
4 21. 1. 64. pT.
5 21. 2. 34. 1.
6 21. 2. 39. 2.
7 21. 2. 56. 2.
8 Bmns, Ji'ontes, i. 288 sqq.; Gil'urd, Textes, 806 sqq .
9 21. 2. 5.
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or has been freed before the question of title crops up. It is clear, on
Julian's authority, that eviction of later acquisitions gave a right of
action ex ernpto, because the vendor was bound p:aestare what could be
acquired through the slave. Julian applies thIS to partru:s and such
things as hereditas l • No doubt it is equally tr~e of earnmgs, for the
vendor is bound to hand over all he has recelved 2 ; and one whose
delivery has been vitiated by eviction. is as if he ~ad not delive:ed
at alP. He holds this view though Ulplan quotes hIm as not holdmg
that the partus and fructus were sold 4. We have seen, however, that ,
for some purposes at least he puts them on t~e same level as if. they
were sold: for him and Papinian they are acquIred by the same t~tulus
both for usucapion and in relation to the rule .in legacy as to duae
lucrativae causae 5• But it does not appear that eIther he or any other
jurist allowed the actio d~tplae for partus a~d fnwtus; t~ou.gh it seems
that some had taken the not very hopeful hne that as eVICtIOn of ususfructus gave the right, eviction of fructus ought to do so as well. But
Julian observes that the word fntctus here denotes not a right but a
physical thing 6•
The law as to liability of the vendor for defects in the thing sold
was completely remodelled by the Edict of the Aediles. The comprehensive enactments stated in the Digest were undoubtedly a gradual
development. In its earliest known form the rule of the Edict was a
much simpler matter. It was a direction that on sales of sl~:es an
inscription should be affixed settin? forth any rnorbus . ~r v~tw.rn of
the slave and announcing the fact, If the slave was fug~twus or erro
or noxa' non solutus, allowing redhibition or actio quanto rninor~s
according to circumstances 7. It applied apparently only sto sales .In
open market. As recorded by Ulpian: perhaps from Labeo , the E~ICt
is not limited in application to sales In open marke~, and the reqtllr~
ment of inscription is replaced by one of declaratIOn. Moreover It
enumerates certain other kinds of defect and it makes the vendor
equally liable for. any express warranty whether it refers to one of
21. 2. 8.
2 Ante, pp. 41 sqq.
3 19. 1. 3. pr.
18. 2. 4. 1.
5 30. 82. 4; 31. 73.
Ante, p. 24.
h h
.
21 2 42 43. In discussing eviction we have said nothing of its connexion :wit. t e ac.tw
. d Z' . ag~inst the a~~ctor the actio auct01'itatis of commentators. The conneXIOn IS Cel·tarn:
the is:~f the stipulation spread from. traditio ~o n,wncipC!'tio (Yal'ro, de .Re Rust. 2. 10.5). As
Lenel shews (Ed. Perp. § 290), the actw auctontat~s survIved rnto classICa~ law, and several of
the texts were originally written of it. But it seems to ~elong to an earlier state of ~he la.w:
in all the classical mancipations by way of sale, of whICh we ha;ve a. record, the stIp~a.tIOn
was relied on. For the same reason we have said n?t~ing of the sat~sdatw secundu.rn rnanc~p~~~1n.
B h a n Rauf 1 123 375sqq The rules of eVICtIOn were applied to transactIOns analogous
toe~a~, ~g'. giving in soiutu1n (C: 8. 44.4); sat~sfaction of legattwL generis (21. 2. 58); pe1"mutatio
(C. 8. 44. 29) etc. But not to mere donatw, apart from agreement (C. 8. 44. 2).
7 AnI. Gell., Noct. Att. 4. 2.
.,
.
8 21. 1. 1.1. As to the development of thIS EdIct: Rarlowa, R.R.G. 2. 1290sqq. Bechmann,
Rauf, 1. 397.
1
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the specified defects or not. It contains rules as to the conditions
under which and the time within which the actions are available,
and it ends with the statement that an action lies, si quis adversus
ea sciens dolo malo vendidisse dicetur 1•
We are told that the vendor might be required to give a formal
promise relative to all these matters, and that, if he refused, the actio
r'edhibitoria could be brought against him within two months and the
actio quanto minoris within six 2• As, without the promise the actions
were already available for longer terms, if any defect appeared, this
is of no great value. It is possible that this may have been the original
rule, and that when the other came into existence this was little
more than a survival 3. The promise gave a stricturn iudiciurn, but
there is no evidence that action under it differed in any other way
from the action on the implied warranty. Probably it was subject to
the same limit as to time 4•
The warranty could of course be expressly excluded, in part or
completely5, and Aulus Gellius tells us 6 that in sales in market overt
it was customary for owners, who would not warrant, to sell the slave
pileatus, i.e. with a cap on his head, a recognised sign that no warranty
was given. Moreover the liability might always be avoided by pact,
either in continenti or after 7• We are told that there was no redhibition
in simplariae venditiones s• This epithet is obscure: the Syro-Roman
Law-book seems to shew that it refers not to trifling sales but to cases
in which the buyer takes the slave, for good or ill, irrespective of
his quality. Thus the text refers to these pacts, and means that
agreements were usual under which the buyer could not redhibit though
he could bring quanto rninoris 9• Of course he could expressly renounce
both rights. These preliminary remarks may be concluded by the
observations that no liability existed for defects which had no existence
at the time of sale, whether they had ceased to exisVo, or had not yet
come into existence 11, that it did not arise where the defect was one
which was so obvious that the buyer ought to have seen it l2, or where
in fact the buyer was aware of iV3, and that the actions did not arise
1 The point of this may be that if there was dolus the damages were not limited as they may
have been in the other case, but all damage was recoverable. But even this adds nothing to the
liability under the actio ex empto. Pothier, ad 21. 1. 1. 1; C. 4. 58. 1. But the limitation is
doubtful, Post, p. 63. Rarlowa (loc. cit.) thinks it refers to fraud on the Edict, post, p. 59.
2 21. 1. 28. i.e. to compel him to promise and thus be liable ex stipulatu.
3 It survived into the Digest, 19. 1. 11. 4; 21. 1. 28; C. 4. 49. 14.
Some texts cited to shew
this shew merely that such stipulations were made-a different matter, 21. 2. 31, 32. Some
refer to the stipulation on eviction, 21. 1. 31. 20. Bechmann, op. cit. 1. 404, thinks it is the
compilers who supersede this system.
4 See however Accarias, op. cit. ~ 609 bis; Bechmann, op. cit. 1. 407.
5 21. 1. 14. 9; 2. 14. 31. He must conceal nothing.
6 Noct. Att. 7. 4.
7 2. 14. 31; 21. 1. 14. 9.
8 21. 1. 48. 8.
9 Bruns at pp. 207, 8 of his edition of the Syro-Roman Law-book.
10 21. 1. 16, 17. 17.
11 21. 1. 54; C. 4. 58. 3.
12 21. 1. 1. 6; h. t. 14. 10.
13 Ibid.; h. t. 48. 4.
The texts are not agreed as to whether even an express warranty was
binc1ing if the buyer knew the facts, 16. 1. 43. 1; 44.4.4. See Moyle, Sale, 197.
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where the defect was not such as to affect the value of the slave 1• On
the other hand it was immaterial that the vendor had no knowledge of
the defect2, and thus the redhibitory actions do not necessarily exclude
ex empto 3.
We have now to consider the defects and .other matters non- or misstatement of which rendered the vendor liable to the Aedilician actions.
1. Morbus or Vitium in the slave. It is not necessary to go through
the long list of diseases mentioned in the Digest, under this head: it
will be enough to state the general principles and to discuss one or two
disputed points. At first sight it might seem that morbus meant a case
for the doctor, and vitium some permanent defect or deformity. But
the actual nature of the distinction was unknown to the classical
lawyers themselves. Aulus Gellius 4 remarks that it was an old matter
of dispute, and that Caelius Sabinus (who wrote on these Edicts)
reported Labeo as holding that vitium was a wider term, including
morbus, and that morbus meant any habit~~s corporis contra naturam,
by which its efficiency was lessened, either affecting the whole body
(e.g. fever), or a part (e.g. blindness or lameness). Later on he quotes
similar langu'a ge from Masurius Sabinus 5. The remark which Gellius
describes Caelius as quoting from Labeo is credited by Ulpian to Sabinus
himself6. It seems, however, that Labeo must have been using the
word vitium in a very general sense, not confined to the cases covered
by the Edict, for the illustrations given of vitia, which are not morb'i,
are those which appear not to have been contemplated by the Edict7.
Aulus Gellius s gives another attempt to distinguish the meanings of
the words. Some of the Veteres held, he says, that morbus was a disorder that came and went, while vitium was a permanent defect. · This
is a close approximation to what is suggested above as the most obvious
meaning of the words, but Gellius notes that it would upset Labeo's
view that blindness was a morbus. Ulpian remarks that it is useless to
look for a distinction: the Aediles use the words side by side, and only
in order to be perfectly comprehensive 9. The texts do not usu'ally
distinguish: they say that a defect does or does not prevent a man
from being sanus 10•
The ill must be such as to affect efficiency 11, and it must be serious,
more than a trifling wound or a cold or toothache or a boil 12. On the
21. 1. 1. 8, 4. 6, 6. 1, 10. 2, 10. 5, 12. 1, etc.
2 21. 1. 1. 2.
21. 1. 19. 2.
4 Noct. Att. 4. 2. 2.
Id. 4.2.15.
6 21. 1. 1. 7.
7 21. 1. 1. 9 to 4. 1; h. t. 10. 5. Cf. AuI. Gell. 0p. cit. 4. 2. 5.
8 Zoc . cit.
9 21. 1. 1. 7.
10 The expression 'TIwl'bus sonticus from the XII Tables is considered in two texts and its
meaning discussed (see 21. 1. 65. 1; see also 42. 1. 60; 50. 16. 113). But as Ulpian and
Pomponius say, the matter is one of procedure: it does not concern the Edict in which the word
sonticus does not occur, 21. 1. 4. 5.
1221.1.1. 8; h. t. 4. 6.
n 21.1. 1O.pr.
1
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other hand it need not be permanentI. Thus fevers and agues, gout or
epilepsy are enough 2. A mere difficulty or hesitation in speech was not
a redhibitory defect 3, though incapacity to speak intelligibly was 4 • It
is clear on these texts that the limits had been matter of dispute.
Shortsightedness was another subject of dispute. A man who cannot
see far is as sound, says Sabinus, as one who cannot run fast 5. But
some had held that it was always a redhibitory defect; others only if it
was caused by disease 6. Ulpian says that myops and luseitiosus might
be redhibited 7 • No doubt it is a question of degrees. The defect must
be physical 9 : mental and moral faults were not enough. Thus fanaticism,
even amounting to permanent religious m~D.ia, and idle or lying habits
were not enough 10. This no doubt indicates the fact that the Edict only
embodies the usual practice and that the word commonly employed,
i.e. sanus, referred, in ordinary speech, only to bodily defects 11. It is
due to this limitation that erro and fugitivus are specially mentioned 12.
On the other hand, madness caused by bodily disease was redhibitory,
as shewing a bodily vitium 13. It should be added that some things
might be vitia in a man which would not be in stock, and that defects
not covered by the Edict might nevertheless give actio ex empto if the
vendor knew, and was silent as to them 14.
11. Fugitivus and Erro. The vendor must declare if the slave has
either of these defects 15. Fugitivus here means one who has run away
at least once from his master16. What is involved in "running away"
will be considered when we are dis9ussing fugitivi in detaip7: here we
must note that the case is not one of an actual present fugitive, but of
one who has shewn that he is fugax- inclined to run away. An erro is
one who is given to wandering about without cause and loitering on
errands IS. The practice has a certain similarity to flight, and Labeo
defines them as greater and less degrees of the same offence 19. So,
1 21. 1. 6.
2 21. 1. 1. 7; h. t. 53.
3 AuI. Gell. Ope cit. 4. 2. 2; D. 21. 1. 10. 5.
4 21. 1. 9.
5 AuI. Gell. Ope cit. 4. 2. 15.
6 AuI. Gell. ZOC. cit. 11.
7 21. 1. 10. 3, 4.
8 Labeo held sterility in a woman always a redhibitory defect. But the view of Trebatius
(quoted by Ulpian from Caelius Sabinus) prevailed: it was redhibitory only if resulting from
disease (AuI. Gell. 4. 2. 9, 10; 21. 1. 14. 3) . Servius held lack of a tooth redhibitory, but thi:; was
rejected, the reason being presumably that it is immaterial, though this is disguised under the
odd proposition, that, if this were a defect, all babies ancl old men would be unsound. Labeo
and Paul are responsible for this (AuI. Gell. 4. 2. 12; 21. 1. 11). To be a castratus or a spado was
a vitium (21. 1. 6. 2, 7, 38. 7) though it might increase his value (9. 2. 2, 7. 28). See ante, p. 8.
9 Habitus corporis.
lO 21. 1. 1. 9-10; h. t. 65. pl·.
11 Pomponius suggests that an utterly useless imbecile might be redhibited.
Ulpian rejects
this, 21. 1. 4. 3. Cf. h. t. 43. 6. Post, p. 59.
12 21. 1. 4. 3.
13 21. 1. 1. 9, 4. 1, 4. 4. In AuI. Gell. (4. 2. 15) Masurius Sabinus appears as holding that a
fU'riosus is m01'bosus: it is presumably this last form of insanity he has in mind.
14 21. 1. 38. 7; h. t. 4. pr.
As to eunuch and castratus, Karlowa, R.R.G. 2. 1301.
15 21. 1. 1.
16 21. 1. 17, passim; h. t. 48. 4, 54, 58. pr.; C. Th. 3. 4. 1 (C. 4. 58. 5); C. 4. 58. 3; C. 4. 49. 14.
17 Post, Ch. XII.
IS 21. 1. 17. 14.
19 Ibid.
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Arrius Menander, speaking of military discipline, says that to be an
erro is a levius delictum, while to be a fugitivus is a gravius l. But
there is something misleading in this: the attitude of mind is differenV.
III. Noxa non sol~~tuss. The vendor must declare if the slave is
subject to any present liability for delict, i.e. not any delict that the
man has ever committed, but only those as to which the liability is
still outstanding 4. As we have seen, the word noxa refers to private
delicts sounding in damages, not to criminal offences 5•
IV. Quod dictum promissumve cum veniret fuisset 6• The vendor is
bound, by liability to the Edictal actions, to make good any representations made at the time of sale. The position of this rule in the Edict
suggests that it is a somewhat later development; but it must be as
old as Labe0 7• The difference between dictum and promissum is that
the former is a purely unilateral declaration, while the latter is, or may
be, an actionable contract, giving an actio ex stipulatu as well as the
Edictal actions. The dictum need not be made at the moment of the
sale: it will bind though it was made some days before, if it was
substantially one transaction 8. The preceding text seems to contemplate its being made after the sale.
Mere general words of commendation or Clpuffery" do not constitute
binding dicta: it is therefore necessary to decide on the facts whether
it really is a definite statement, intended to be binding 9. Where it is
binding it is to be construed reasonably and secund~tm quid. To say
that a man is constans and gravis does not mean that he has the constantia et gravitas of a philosopherlo. The dictum might be the denial
of bad qualities, or the affirmation of good 11. It might cover any sort
of quality, and was obviously most useful in relation to mental and
moral qualities 12. Many dicta are mentioned in the title, besides those
already instanced 13. In one text we have the curiolls warranty that he
was not a body-snatch er, due no doubt to temporary and local conditions14. In some of the recorded cases of actual sales, we find a warranty
49. 16. 4. 14.
We a.re told by Ulpian that the crime of concealing Jugitivi covers that of concealing
en'ones (11. 4.1. 5). But this is more intelligible: the attitude of mind of the offender is the
same.
s 21. 1. 1. 1.
4 21. 1. 17. 17.
5 Ante, p. 47; 21. 1. 17. 18. While the Edict says only noxa, express agreements usually
saidJuTtis noxisqt~e. See the mancipations recorded in Bruns and GiI'ard, locc. citt. There is
indeed some evidence for it in the Edict, 21. 1. 46, Post, p. 98.
6 21. 1. 1. 1.
7 21. 1. 18, p1' ,
8 21. 1. 19. 2.
9 21. 1. 19. PT" 3. If intended to deceive they might give a. doli.
10 21. 1. 18, pT., where there are other illustrations.
So also cocus does not mean a first
class cook (h. 1. 1). The statement that he has a p eculium is satisfied however small the
peculium may be (h. l. 2). An a1"tiJex is a trained man, not necessarily highly skilled (21. 1.19.4).
11 21. 1. 17. 20.
12 21. 1. 4. 4.
13 Laborious , active, watchful, careful, saving, not a gambler, had never fled to the statue of
the Emperor, not a JUT, which means that he had never stolen even from his master, 21.1. 18. p l'.,
19. 1, 31. 1, 52.
14 21. 2. 31.
Cp. Nov. Valent. xxiii.
1
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that the slave is not epileptic!, though there is an independent warranty
against disease. We know that the ancients hardly regarded this as a
bodily disorder. vVe see from these notes that it was usual to stipulate
even as to the defects covered by the Edict 2. In the sale of a girl of six,
in A.D. 139, it is stipulated that she is furtis noxisque soluta, which looks
as if it was "common formS."
V. Si quod mancipium capita,lem fraudem admiserit 4 • This is one
of a group which appear almost as an afterthought in the Edict. They
are probably a later addition, but they too must be as old as the Empire,
since, as Ulpian tells us, fTaus in the general sense of offence is an old
useS. There is little comment on this rule. Ulpian tells us that it
jnvolves dolus and wickedness and that, therefore, Pomponius says that
the rule could not apply to furiosi and impuberes 6• It may be remembered that, under the Sc. Pisonianum, the price could be recovered
Dn conviction 7. The two remedies · overlap, but while the remedy
under the Senatusconsult was perpetual, that under the Edict was
temporary. On the other hand the latter gave the better redress
while it existed 8.
VI. Si mortis consciscendae causa quid fecerit. Ulpian gives some
obvious illustrations, and suggests as the reason of the rule, the view
that the man is a bad slave, who is likely to try on other men's lives
what he has attempted on his own 9. It seems hardly necessary to go
so far to find a reason for not . wanting to give money for a slave who
was likely to kill himselPo.
VII. One who had been sent into the arena to fight with beasts 11.
This does not seem to have been commented. The silence may mean
only that the comment has been cut out, for masters had been long
since forbidden to send their slaves into the arena, and condemnation
ad bestias was obsolete 12.
VIII. One sold as a novicius who was in fact a veteratorl3. This case
has already been considered l4 : here it is enough to say that the fact
gave the Aedilician actions, and that this was in all probability laid
down in a separate part of the Edict 15.
caducurn, Bruns, Fontes, i. 288; "I.Epa VOCTOS" ib. 326.
See also 21. 2. 31, 32.
Bruns, op. cit. 289. Girard, Textes, 807. But it is omitted in some sales of older persons.
Giral'd, op. cit. 808, 809.
4. 21. 1. 1. 1.
5 21. 1. 23. 2. Cicero, Pro Rab. 9. 26.
6 21. 1. 23. 2.
7 29. 5. 8. p1' .
8 It may have covered old offences which have been e.g. pardoned, since these equally affect
the reliability of the slave, which is clearly the point in this warranty.
9 21. 1. 1. 1, 23. 3.
10 Paul observes that attempted suicide on account of misconduct is within this rule, but n ot
from bodily anguish, 21. 1. 43. 4.
11 21. 1. 1. 1.
12 Ante, p. 37; Post, Ch. XII.
IS 21. 1. 37.
14 A.nte, p. 9.
15 Lenel, Ed. Perp. § 293.
1
2
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We pass :Q-ow to a group of cases of which it cannot be said with
certainty that they were mentioned in the Edict, or even that they gave
the Edictal actions. It is said that it is aeqruissimum to declare the
facts, and in reference to one of them the Edict is mentioned 1: it is
commonly assumed that they were on the same footing as the others.
They are:
IX. One who under existing law cannot be manumitted 2•
X. One who has either been sold previously, on the terms that
he is to be kept in chains, or has been condemned to vincula by some
competent authority 3.
XI. One who has been sold ut exportetur4.
All these are facts which shew that the slave is undesirable but
they do not exhaust the list of bad qualities, and the principl~ of ~elec
tion is not clear. It may be noted that they have the common quality
that they involve more or less restriction on manumission owing to the
fault of the man, and they may be all that is left in Justinian's time of
a rule requiring declaration where there was such a restriction due to
his fault. If that is so, it is in all probability a juristic development.
In Justinian's law past vincula no longer restricted manumission 5, but
the survival of this rule is not surprising.
XII. Nationality. The vendor must state the nationality of the
slave, on pain of liability to the Aedilician actions 6• The reason assigned
in the text is that nationality has a good deal to do with the desirability
of slaves. There is plenty of evidence that this was so 7: it was, in
particular, presumptive evidence of their fitness or unfitness for certain
employments 8• The requirement is no doubt connected with the rule
that it was necessary to insert in the professio of your fortune, required
during the Empire for revenue purposes, the nationality of your slaves 9•
It is assumed by Lenepo that the rule we are considering was expressly
laid down in the Edict. But this is in no way proved: it may well
have been a juristic development. In support of this view it may be
remarked that this is the only one of the cases in which it was found
ne.cessary to assign reasons for the rule. In the other cases nothing is
saId as to reasons beyond the general proposition with which the whole
discussion opens, that the Edict was for the protection of buyers l l •
~ 21. 1. 48.3.

2 Post, Ch. xxv; 21. 1. 17. 19.
4 Post, p. 69.
21. 1. 48. 3, 4.
: Pos~, Ch. xxv,.
.,
6 21. 1. 31. 21.
7 Wallon, op. cit. 2. 61.
. . ~alqu~rdt, VI~ Pnvee, 1. 200. Many slaves were captivi and the possibility of postlzm~mum Ill1ght be Important.
9 5~. 15. 4. 5. ~n ~ost of the recorded sales of slaves the nationality of the slave is stated.
~here IS an. exce:rtlOn III A.D. 139 (Bruns, op. cit. 288 sqq., 325; Girard, Textes, 805 sqq.). The
l ules .of p10fessw were a gradual development, and may not have been fully developed at
that tIme. It may be that at some date the nation had to be stated only in the case of ba1'ba1i.
Cf. C. Th. 13. 4. 4; 3. 4. 1.
~~ Ed. Perp. § 93. It is not cleal' whether he thinks the same of those last discussed.
21. 1. 1. 2.
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In the foregoing statement it has been assumed that the sale was
of one or more slaves as individuals. But this was not necessarily the
form of the transaction. The slave might be sold with something else:
a hereditas, afundus with its mancipia, a slave with his peculium which
included vicarii. Here if the main thing is redhibitable, so is the slave,
though he be in no way defective l . But, for a defect in an accessory
slave, the right of redhibition arises only if he was expressly mentioned,
and not where he was included in a general expression such as peculium or instrumentum (sold with a fundus)2. So Ulpian, agreeing with
Pomponius; and Gaius, in saying that jf omnia mancipia are to go with
a fundus they must be guaranteed 3, means only that this amounts
to express mention. It is by reason of this rule that the Aediles provided that slaves might not be accessories to things of less value, lest a
fraud be committed on the Edict 4• Any thing however may accede to
a man, e.g. the vicarius may be worth more than the principal slave 5.
Presumably ~yhere the right of redhibition did arise in respect of an
accessory slave, it applied to him alone. It should be added that if a
peculium was sold without a slave, similar rules applied as to slaves
contained in it 6•
The Edict applied to other transactions resembling sale, e.g. permutatio 7, but not to donationes or locationes 8• It did not apply to sales by
the Fisc, by reason of privilege 9• The text adds that it applied to sales
of the property of persons under wardship 10, the point being, perhaps,
that it might be doubted whether the liabilities should be imposed on
an owner who was incapax.
The actions given by the Edict are the actio redhibitoria, and the
actio quanto minoris (otherwise called aestimatoria )11, the former inv?lving return of the slave, owing its name to that fact, and available
for six months; the latter, (which lay on the same defects and was in no
way limited to minor cases,) claiming damages and being available for
a year 12• But if the slave were quite worthless, e.g. a hopeless imbecile,
it was the duty of the iudex to order refund of the price and return of
the man even in this case l3• The actions are available, on the words of
21. 1. 33, 1.
2 h. l. pr.
a 21. 1. 32. Existing defects to be ment.ioned.
21. 1. 44. pr. It hardly seems necessary to appeal, as Pedius does, to dignitas hominum.
At the time when this rule was laid down the Edict probably dealt only with slaves.
5 Ibid.
6 21. 1. 33. p1·.
As to the case of sale of several slaves together, post, p. 67.
7 21. 1. 19. 5.
8 21. 1. 62, 63.
In the latter case apparently only because these transactions not being
ordinarily carried out in open market had not come within the purview of the Aediles.
9 21. 1. 1. 3,4. It applied to sales by municipalities.
10 21. 1. 1. 5.
11 For a hypothesis as to the early history of this action, Karlowa, R.R.G. 2. 1291 sqq.
12 21. 1. 21; P. 2. 17. 5; 21. 1. 18. pr.
On these points a somewhat different rule was in
operation in Asia Minor in the fifth century. Bmns, Syro-Roman Law-book, 206.
13 21. 1. 43. 6,
The periods were utiles. According to one text the time runs from the sale,
or in the case of express ;dicta, from any later time at which they were made, 21. 1. 19. 6, 20.
But another corrects this so far as to make it run from the time at which the defect was or
ought to have been discovered, 21. 1. 55.
1
4
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~he Edict, to the heirs and all universal successors, and, though they are

a sense penal, they lie against the heirs1. This is because they are
purely contractual, (for they do not depend on any wrongdoing,) and for
the same reason the action is de peculio if the vendor was a slave or
person in potestas (the slave returned being reckoned in the peculium at
his real value 2 ).
On the actio quanto minoris there is not much to be said. It is not
actually mentioned in the Edict as cited by Ulpian 11. During the six
months the buyer has his choice between the two actions; thereafter he
is ~onfine~ to q~tanto minoris, 'which leaves the contract standing, but
entItles hIm to recover the difference between the price he paid, and
what he would have given had he known the facts4. As we have seen
above, this might be the whole price, in which case the iudex would
?rder return of the man. There is a separate action on each defect, and
It can therefore be repeated, care being taken that the buyer does not
profit, by. getting compensation twice over for the same wrong. In like
manner, If there were an express warranty, it was regarded as so many
stipulations as there were defects 5.
It was fo~ the buyer to prove the defect 6. In such a matter the
evid~n:e of the s!ave himself, taken in the ordinary way, by torture, was
admIssIble 7, and If there were other evidence, even the slave's declaration
made. without to:ture in the presence of credible persons, might be
used III confirmatIOnS. As the actio redhibitoria was for return of the
~an, it wou~d be ne~ded ordinarily only once. But it might fail, and
It. :vas permItte~ to Insert a praescriptio limiting it to the particular
v~t~um, so that It could be brought again on another 9.
The action was not available so long as the contract was still conditio.nal: the iudex cOl~ld not set aside an obligation which did not yet
eXIst ...Indeed an. actIOn .brought prematurely in this way was a nullity,
and h.t~s contestatw thereIn would In no way bar later action. Sometimes,
even I~ the sale ~ere pura, a condition of law might suspend the action.
!hus If a slave In usufruct bought, no actio redhibitoria would lie, till
It was ~nown out ~f .whose res the price would be paid, for in the
meanwhIle the dom~mum was in suspense 10.
In

21. 1. 19. 5, 23. 5, 48. 5.
71. .1. 23: 4, 57. 1. If a s~ave bought and his master brought redhibit01ia, h~ had t o
perfOlm ~n sohdum what was reqUIred of the buyer in the action-an application of a wider rule
21. 1. 57.P1'. Post,Ch.IX.
'
~t h\6; 21. 2. ~l i.2 . 17. 6; D. 21. 1. 48. 1, 48. 2, 61. See Lenel, Ed. Perp. § 293. 3.
6 22. 3.4.
• 7 P .. 2. 17. 12; D. 21: 1. 5~. 2; 22. 3. 7. All from Paul, who says that though he m a not
grj:e eVIdenc~ for or agamst hIS mast.er, this is rather against himself. The case is one of ~roof
o suga, and It. may be that the rule IS no wider. It isjactum suum. Post, p. 86.
21. 1. 58. 2.
9 21. 1. 48. 7.
10 21. 1. 43. 9, 10. Post, Ch. xv.
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The general effect of the action is to put an end to the transaction:
the man is returned, and the price repaid, and thus it is spoken of in
several texts as being a sort of restitutio in integrum on both sides 1.
Both parties, it is said, are to be in the position in which they would
have been had there been no sale 2• But this is subject to some limitations. It did not, in fact, make the sale as if it had never been, for it
would not entitle the buyer to a noxal action for any theft done to him
by the slave 3, nor could a redhibited slave ever give evidence against
the buyer 4. And, as we shall see in discussing the results of the action,
the vendor might often be a serious loser, and the buyer a gainer.
Moreover the restitution so far as it went was only between the parties:
if, for instance, the buyer redhibited merely to defraud creditors, the
vendor was liable to them on account of the slave 5•
In considering the working of the action it will be assumed, for the
present, that there are one seller, one buyer and one slave, who is still
in the possession of the buyer. The Edict expresses in outline the
duties of the parties. It provides that the buyer must give back the
slave and any acquisitions, accessions and products, and must account for
any deteriorations caused by himself, his familia or procurator 6• The
duties are further detailed in the commenting texts. He must be able
to restore the man, and therefore if he has pledged, alienated, or created
a usufruct in him, these rights must be released before the vendor can
be made to refund 7. The duty to restore accessions covered all that
went with him and all acquired since the transferS, including what, by
negligence, the buyer had failed to receive; in general any acquisition
not ex re emptoris 9• Thus he must give up any damages he may have
received for theft of the man, but not for iniuria. The reason for this
exception is that the action on ordinary iniuria to a slave depended on
intent to insult the master, and accordingly the text suggests with
doubt that even these must be restored in those cases of extreme insult
in which this intent was not necessary 10.
21. 1. 23. 7,60.
2 21. 1. 23. 1, 60.
a 47.2.17.2.
4 48.18.11.
5 21. 1. 43. 7. Actio Pauliana.
6 21. 1. 1. 1.
7 21. 1. 43. 8; C. Th. 3. 4. 1 (= C. 4. 58. 5). The text says the rule is to apply non solwrn in
barba1'is sed etiarn in pl'ovincialibus servis. The doubt might have been the other way. Perhaps
it had been expressly laid down for barbari, in consequence of doubts as to effect of post.
lirniniurn, and it had been argued, a silentio, that it was not so with p1'Ovinciales. He gives
him back talis qualis: he need not warrant him noxa solutus except so far as he or those
claiming under him had authorised the wrongful act, 21. 1. 46. Post, p. 66. It may be that
if redemption was impossible he might give his value. Eck, Festgabe fur Beseler, 169.
8 21. 1. 33 . 1.
9 21. 1. 24. Instances al'e: earnings while in possession of buyer or recovered by him from
some other possessor, legacies and hereditates, whether they could have been acquired by vendor
or not and ll-respective of the person in view of whom they were given, pa1'tus, usufructs which
have fallen in, and peculium other than that given by the buyer, 21. 1. 23. 9, 31. 2, 3, 4.
10 21. 1. 43. 5, post, p. 80.
1
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The deterioration for which he is to account must, by the Edict, be
after delivery 1. It may be physical or moral 2. Familia, for this purpose, includes slaves, bona fide servientes and children 3, and no doubt,
in classical times, persons in mancipio. Procurator means either a person
with general authority or with authority in the matter in connexion
with which the harm was done. It includes tutor, curator and any person having administration 4. It is immaterial to the liability whether
it were dolo or only culpaS. It might conceivably be something which
would have happened equally if the sale had not occurred. In this
case he was equally liable for his own act, as he would have been
if there had been no sale, but if it were by a procurator he need only
cede his actions, and if it were his slave he could surrender him noxally6.
But if the man acquired the bad habit merely by imitation of the buyer's
ill-conducted slaves, this was not so far done by them that there could
be any question of noxal surrender 7. He may have to give security for
certain purposes, e.g. against liability on any charge he may have
created, or on any wrong committed on his iussum, and, generally,
against dolus 8, and for the handing over of anything receivable in
future, e.g. damages in any pending action about the slave, whether
he receive them, or, dolo or culpa, fail to do S09.
The vendor must hand over to the buyer the price and anyaccessions ' to it, and all the properly incurred expenses of the purchase,
though not any money wantonly spent; an instance of what may be
recovered being overdue taxes which the buyer had to paylO. If the
price is not yet paid he must release the buyer and his sureties. What
is meant by accessions to the price is not clear, but they certainly cover
interest, which he must in fairness pay, since he is recovering the
fructus with the slave l l• It may be conjectured that the word originally
covered cases in which the price or part of it was not in money.
Other expenses are on rather a different footing. There is a right
to receive all damages and expenses, such as the value of things the
slave, now redhibited, had made away with, or taken with him on
running away12, expenses of medical treatment 13, cost of training 14,
damages paid in a noxal action, and the value of any thing he had
21. 1. 1. 1, 25. pl' .
2 Debauching an ancilla, cruel treatment so that the man becomes a fugitivus, leading him
into vicious courses, 21. 1. 23. pr., 25. 6.
3 21. 1. 1. 1, 2, 31. 15.
4 21. 1. 25. 3, 31. 14.
5 h. t. 25. 5, 31. 14.
6 h. t. 25. 4.
The rule is from Pedius. He does not expressly speak of filiifamilias. In
later law they could not be surrendered: the pater would be liable in solidum, but in the
conditions of that time might have an effective claim against the son.
7 21. 1. 25. 7. Must be expressly claimed if accrued before litis contestatio: if after, came
in o.tficio iudicis, 21. 1. 25. 8.
s 21. 1. 21. 1.
9 h. t. 21. 2. .
10 21. 1. 25. 9, 27.
11 h. t. 29. 1, 2.
12 P. 2.17.11; D. 21.1. 58. pr.
13 21. 1. 30. 1.
14 21. 1. 1. 1. Si quas accessiones ipse praestitel'it ~tt recipiat.
1
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stolen from the buyer\ but not the cost of maintenance since he had
the man's services in return for that 2• But all this last O';oup of claims
the vendor can evade by refusing the slave and leavin; him with the
buyer by a s~rt of. n~xal surrender 3, being then liable only for the price
and those thmgs whlCh are reckoned with it. If however he knew of
the defect at the time of sale he is in any case liable in solidurn4.
Th~ A.edi~e~ require the buyer to do his part firsts: the render being'
made ~n ~udtCw and under the supervision of the iudex, who will issue
no condemnation till it is done 6. But since it might happen that the
vendor could not fulfil his part, and the buyer would be left with a
usele~s actio ~udicati, the iudex might authorise the buyer to give
secunty for hIS part of the render without actually paying it7.
The general effect of the actio redhibitoria being to undo the
transaction as far as possible, no prominence is given to the distinction
between a vendor who knows and one who is ignorant 8. In the actio
quanto minoris the buyer recovers the difference between price and
value at the time of sale 9. It seems however that in classical law it was
~sual to enfo~ce these Edictal duties in the actio ex ernpto, and the rule
IS express.ed III th~ texts that the vendor if ignorant was liable only
for the dIfference III value, while, if he knew, he was liable for the
interesse. This is clearly J ulian's view. In one textI° there is no
warranty, so that an innocent vendor would have been under no
liability, apart from the Edict, and the defects mentioned are morb~ts
and viti'um. In another there certainly was a warranty: tenetur ut
aurum quod vendidit pTaestet ll • In another text Pomponius 12 makes the
warranting vendor liable for the whole interesse whether he knew or
not. And in the text last above cited l l, he is quoted as laying down the
same rule with Labeo and Trebatius in opposition to Julian. The texts
may be harmonised on the view that where the duty is entirely edictal,
J ulian's distinction applies. Where there was a warranty there was a
lia.bil~ty ex empto for the interesse, apart from the Edict. In support of
thl~ It, may be noted that in Marcian's text dealing with warranty,
J uhan s remark has rather the air of being out of place. In a text of
Paul 13, the innocent vendor is made liable for the whole interesse, though
1 21. 1. 23. 8.
2 21. 1. 3~. 1.
These c~aims, as well as those expressly stated in the Edict, must appear in
the !or'rnula if accrued at tIme of action: i! later, they come in, oificio iudicis.
. .21: 1. 23. 8, 29. 3, 31. pr., 58. 1. ThIS rule suggests that the whole of this later liability is
a JurIstIC development: the power of surrender seems to date from Julian.
. ~ 9: 4. 58. 1. Like the buyer he may be required to give security for possible future
liabsilibes, e.g. damages in a pending noxal action on account of the slave. 21. 1. 21. 2, 30. p1·.
21. 1. 25. 10.
6 21. 1. 29. pT.
7 21. 1. 26, 29. pr.
I'; See however, above n. 4 and post, p. 65.
.
~l Ante, p . 60. Len~l, E~. ~el'p. §.293. 3.
10 19. 1. 13. pr. Ulp. citing Julian.
18. 1. 45. Marman, mtmg Juhan and others. As to the presence of a warranty in this
casi2 see Vangerow, Pandekten, § 604. The text is obscure.
19. 1. 6. 4.
13 19. 1. 21. 2.
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warranty is not expressly stated: it is however suggested by the words,
hardly otherwise explicable in relation to an innocent vendor, venditor
teneri debet quanti interest non esse deceptum 1.
Another difficulty is more striking. We have seen that the general
aim of the actio redhibitoria is to undo the transaction as far as possible.
It may result in a loss to the vendor, as he has to indemnify, and the
buyer may even gain, since he gets interest and he might not have
invested the money. But in general it is an equal adjustment. One
text, however, speaks of the actioBs as penal 2 , though, so far, they are no
more penal than other contractual actions. And while we are told in o~e
text by Ulpian 3 that the vendor is condemned unless he pays what IS
ordered by the Edict, another, by Gaius 4 , says that if he does not pay
he is condemned in duplum, while if he does make the necessary payments and releases he is condemned in simphtm. Lenel 5 accepts this
text, and assumes that the action was always penal. In each case he
will have to pay double, either before or after judgment. ~t has been
pointed out 6 that this jars with the ' whole natur~ of t~e actIOn .a.s elsewhere recorded, and with the fact that the st~pulatw as to v~t~a says
nothing about duplum 7. Moreover it is an ~bsurd way of p~tting t~e
matter. It is only a roundabout way of saymg that the actIOn was ~n
duplttm: of course he could pay part before judgment if he liked. And
in the case where there was an agreement for redhibition at pleasure,
we are told that the action was the same S• Yet it is incredible that if,
when sued under such an agreement, he took the man back and paid
the price and accessions he should still have been liable even in simplum 9•
Karlowa 10 , starting from the view, probably correct, that the rule was
originally one of police, and only gradually became contractual, fully
accepts the penal character of the action, and the text of. Gaiu~. Bl~t
his argument is not convincing. He treats the expressIOn st~pulatw
duplae, which of course recurs frequently in this connexion, as correctly
used, and rejects the current view that its duplex character re~ate~ to
eviction and that it became merely a collective name for the oblIgatIOns
required by the Edict l l• To reach this result, he repudiates the ?irectly
contrary evidence of the existing reco~ded sale.s 7, in. all of w~lC~ t~e
undertaking as to defects is simple, whIle the ~tIp~latIOn on e:Ic~IOn IS
in duplum in all cases but one. He passes III sIlence the sIgnIficant
rubric of the title on eviction l2, (de evictionibus et duplae stipulatione),
See on these texts Pernice, Labeo, 2.2.245 sqq.; De~'nb1l:l'g, Pandekten, 2. § 100.
.
.
3 21. 1. 29.pr., si autem vendttm' ~sta nonpraestat, condemnabLtur e~.
4
5 Ed. Perp. § 293.
6 Eck, Festgabe Hi.r Beseler, 187 ~.qq.
.
7 21. 1. 28.
See Bruns, Fontes, 11. Chh. 3, 8; Gll'al'd, Textes, 806 sqq.
8 C. 4. 58. 4; cp. 21. 1. 31. 22 sqq.
.
9 The a. redhibitoria is available agamst he1'es, 21. 1. 23. 5.
10 R.R.G. 2. 1293 sqq.
11 See e.g. Giral'd, Manuel, 562.
12 21. 1.

1
2

21. 1. 23. 4.
21. 1. 45.
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and the 'evidence from Varro 1 as to usage: indeed he holds that there is
no reason to think the edict followed usage. He quotes two texts in
which Ulpian 2 and J ulian 3 say that, if the vendor refused to take back the
. man, he need pay no more than the price and accessions, as shewing
that, if he did take him back, he would have to pay double, whereas
what they mean is, as the context shews with certainty, that, if he took
him back, he would have to pay both price and any damna.
Pernice 4 thinks that the concluding words of the text of Gaius 5
mean no more than that if he paid, under the judge's preliminary
decision, this amounted to condemnation in simpl'um, and he paid
no more, but, if he did not, he was condemned in duplum. But this
does not explain the opening statement of Gaius that there is a
duplex condemnatio and that modo in duplum modo in simplum condemnatur venditor. Here the word condemnatio must be used in a
technical sense, while the explanation offered of the ending words is
clearly untechnical. Accordingly he speaks with no confidence.
Probably the solution of the problem lies in some detail, as yet
undetected, in the history of the actions. The suggestion ' lies ready
to hand that in the classical law they were in duplum in case of
actual fraud. This would account for the enigmatic words about
fraud at the end of the Edict 6, the words in duplum having been
struck out. It would also justify the statement that the actions were
penal, and Gaius' duplex condemnatio. But it leaves the rest of his text
unexplained, unless, here too, a reference to dolus has been dropped.
If the slave is handed back without action or before iudicium
acceptum, there is no actio redhibitoria, but the buyer has an actio in
factum to recover the price. The merits of the redhibition are not
considered: the vendor has acknowledged the slave to be defective
by taking him back 7. It is essential that he have been actually taken
back: a mere agreement for return is not enough 8. Oonversely the
vendor can bring an ordinary action ex vendito, to recover any damage!).
We are told that in the buyer's action he must have handed back all
accessions before he could claim 10. It is also said that the fact that
the slave is redhibitable is a defence to any action for the price l l • If
there was an agreement for return on disapproval at any time or
within a fixed time this was valid 12. The claims are the same as in
the ordinary actio redhibitoria l3 : indeed the action is called by that
name 14•
1
4
7

Varro, R.R. 2. 10. 5.
Labeo, 2. 2. 249; Eck, lococit.

21. 1. 29. 3.
21. 1. 45.
h. l. 18.
11 21. 1. 59. pr.

2

5
8

21. 1. 31. 17.
10 21. 1. 31. 19.
12 21. 1. 31. 22.

3
6
9

21. 1. 23. 8.
21. 1. 1. 1 in fine.
21. 1. 23. p1'.

•
If no time was stated, there was an actio in factum within 60 days, which
mIght be extended, ca~tsa cognita, if the vendor was in 1n01'a or there was no one to whom it
could be returned or for other good cause, h. l. 23.
IS

21. 1. 31. 24.
B. R. L.

14

C. 4. 58. 4.
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We have said that the buyer, desirous of recovering the price, must
restore the slave l • But impossibility of this restoration may result
from different causes, and the legal effect is not always the same. The
case of the slave in actual present flight is not fully discussed: the
starting point seems to be that as he must be restore~ there can
ordinarily be no redhibition 2. But the rule developed. that If there .was
no culpa in the buyer, and the vendor had sold sc~ens, there mIght
be an actio redhibitoria, the buyer giving security that he would take
steps to recover the slave and hand him over 3• Manumission of the
slave by the buyer, says Paul, at once ended ~he aedilicia~ actions'.
This rule is remarkable and is elsewhere contradIcted-such nghts were
not destroyed ex post facto 5. It is commonly set down to the fact that
he is now a freeman, incapable of estimation 6, but this did not destroy
other such actions, e.g. the Iudicium de servo corrupto 7• It might end
the a. redhibitoria, as the buyer has wilfully put it out of his power to
restore, but it ought not to affect the a. quanto minoris since there is
no need to estimate his present value.
Another question arose where the slave was evicted. How, it is
asked, could his defects matter if the buyer has no interest, having
been evicted by a third person? But all the conditions of · actio
redhibitoria are present except the power of restoration, and as the
absence of this is the vendor's fault, how should this release him?
Unfortunately the texts do not really answer the question: they assume
a stipulation and allow the action as not being destructible ex post facto .
The buyer will recover his interesse, which is nothing if the eviction
was before delivery, and will vary according to the time of actual use of
the defective slaveS. The rule as to the requirement of restoration may
be more exactly stated in the form that the buyer cannot sue, ex edicto,
unless he restore or the failure is without fault or privity of him or his 9.
Death of the man does not, as of course, destroy the actions. We are
told that they survive lo unless the death was due to culpa of the buyer,
his familia, or procurator, etc., which means any culpa however slight,
as by providing no doctor, or an inefficient one. If there is culpa .we
are told that it is as if he were alive, and all is to be handed over whICh
would be handed over in that case l l• The meaning of this statement is not
Ante, p. 61.
2 21. 1. 21. pT.; C. Th. 3. 4. 1; C. 4. 58. 5.
See however Eck, loco cit .
21. 1. 21. 3. And that neither he nor his he7'es would do anything to prevent the vendor
from having the slave, h. t. 22.
4 21. 1. 47. pr., including claims on dicta promissa.
.
.
.
5 21. 1. 44. 2; 21. 2. 16. 2. It will be remembered that thoug~ the actlOn .on. the stIpulatlOn
for eviction was lost by manumission, this was because there was 10 fact no eVICtlOn.
6 Eck op. cit. 173.
7 Ante, p. 34.
8 21. i. 44. 2; 21. 2. 16. 2. In which Pomponius states obscUl'ely the view ?f Proculus and
sums it up in the sense here indicated . The rule may h ave been the same if there was no
stipulation, for the rule that rights of action are not destroyed ex post facto has no necessary
connexion with stipulation.
9 e.g. he has been robbed of the slave. 21. 1. 43. 5.
10 21. 1. 31. 6, 31. 24, 47. 1.
11 21. 1. 31. 11, 12, 14, 48. pr.
1
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too clear. It is sometimes said that the rule is that he must give the
value of the slave in his stead l • This is in itself rational and may be
what is meant. But it is not precisely what the text says, and it is
more favourable to the ·buyer than the rule in the case of flight, culpa
ei7.1s, apart from scientia of the vendor2.
We have hitherto assumed a single slave, buyer, and vendor. In
each case more than one might be concerned, and the cases must
be taken separately.
. (a) More than one slave ·is sold. If all are defective no question
arIses. But there is a quest.ion how far, on the defect of one, he can be
redhibited separately. It is clear that a right of redhibition arises on
defect of only one: our question is: what are its limits? The fact that
they were sold at a lump sum may have been the sole point for Labeo
and Africanus 3 as it certainly was one of the first to be considered'.
But it was not the decisive point in classical law. Africanus 5 himself
observes that even where there were several prices the right to redhibit
all may arise on defect of one, e.g. where they were of no use for their
special function separately. Troupes of actors are mentioned and, for
other reasons, persons related as parents, children or brothers 6• Ulpian
and Paul lay down the rule that sale in a lump sum does not exclude
redhibitio of one, apart from these special cases 7• Where one is red·hibited in this way, his relative value is taken into account in fixing
the price returnable, if there was a lump price, but not otherwise s. It
may be added that if there was an express warranty that the slaves
were san os, and one was not, Labeo is reported as saying that there can
be redhibition de omnibus, but these words are generally rejected 9.
(b) More than one person entitled as buyer. The case most discussed in the texts is that of a buyer who has left several heirs. The
general rule is laid down by Pomponius, quoted by Ulpian, that there
can be no redhibition unless all consent, lest the vendor find himself
paying damages in q'uanto minoris to one, and part owner by redhibition
from another. He adds that they ought to appoint the same procurator
ad agendum lo • If one of the heirs has done damnum he is of course
liable in solidum for it, arbitrio iudicis, and if it has been paid by a
Moyle, Sale, 206.
Ante, p. 66. The Basilica treat the text as denying the right of action altogether.
Bas. 19. 10. 43. If the death occurs after litis contestatio it is within the officium iudic£s
to decide whether it was by chance or culpa, 21. 1. 31. 13.
a Dernburg, loco cit. But the texts h ardly justify this.
4 21. 1. 34. pr., 64. pT.
5 21. 1. 34. 1.
6 Ibid. The text adds contube1'nales, but the change of case indicates that this is an addition
of Justinian 's, 21. 1. 35. Such persons could be legated separately,post, p. 77.
7 21. 1. 38. 14-40.
8 21. 1. 36, 64. p 1"
.
9 21. ~. 64. 1. If one is redhibitable there is an exceptio if the price of all is sued for but not
10 an actlOn for the price of part, except where all are redhibitable for the defect of one 2i 1 59 1
10 21. 1. 31. 5.
' . . ..
1

2
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common procurator there will be an adjustment by iudicium familiae
erciscundae 1• The various things due to them from the vendor can be
paid pro rata, except indivisibles, such as partus ancillae, which must be
given in solidum in common 2• Similar rules apply to an original purchase in common: neither can redhibit alone 3• To this, however, there
are two obvious exceptions: if the contract were solidary, any buyer could
redhibit in solidum, and if there was nothing in common in the contract,
but there were quite separate contracts for parts, each could redhibit as
to his share 4•
(c) More than one person entitled as vendor. Here, if there are
several heirs to the vendor, or there were common owners, there may be
redhibition pro 'rata, and if the vendors were selling, separately, distinct
shares, the rule is the same, so that there may be redhibition in respect
of one, and actio quanto minoris in respect of another. But if they were
solidary vendors there may be redhibition in solidum against any5,
Restrictive covenants are somewhat prominent in the sale of slaves.
These are not conditions on the sale in the sense that breach of them
avoids it: they are, for the most part, directions as to what is to be
done with the slave, breach of which does not produce in all c:;tses the
same eff~ct, since some are imposed for the benefit of the slave, s~me
for the protection of the late owner, and some by way of mere purushment. Some of them also present exceptions to the general rule that
obligations could not be assigned, and that one cou~d ~ot attach per~a
nent incidents to the holding of property, except wlthm the conceptIOn
of servitudes. It is clearly laid down that a man cannot validly promise
that another shall do or not d0 6• As in English law the inconvenience
was felt and one instructive text shews that the Romans took advantage
of the ;ules of usufruct to lay down a rule which; within a very narrow
field, presents a close analogy to the rule in Tulk v, Mox~ay7. A. held
property, subject to restrictions, which he had bound hImself .under a
penalty to observe. On his death he left a usu.fr~ct of th:s to X.
X., who had notice, was bound to observe the restrIctIOns, (wInch were
purely negative,) not on the impossible ground of a~ as,signment of ~he
obligation, but because to disregard them was not enJoymg the property
bono viri arbitratu S. The cases must be taken separately9.
1 21. 1. 31. 9, It seems from the language of this text w?Jch Ulpian gives on the authority of
Pomponius that the single procurator was matter of convemence not of absolute rule,
2 21. 1. 31. 6.
.
- vend or h as a I'1en till h
s 21. 1. 31. 7, 8. Nor could one alone compel delivery:
the
e 'IS wh 0 11y

pai~. 21. 1. 31. 10.

5 Ibid.
.
.
Stipulations are found in which t~e promIsor undertakes for hlIDself et eos ad
quos ea res pertinebit (e .g. 32. 37. 3). The reference IS to the hel'es.
7 Tulk v. Moxhay, 2. Ph. 774.
,
8 7. 1. 27. 5. Probably even here the grantor to A. could not have enforced It.
9 As to 'real' effect, Ihering, Etudes Complem. 8. 62.
6

45. 1. 38. 1.
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I. The slave sold ut exportetur, or the like. This condition was
regarded as imposed entirely in the interest of the vendor, who could ·
therefore remit itl. If a penalty was agreed on by stipulation, this was
clearly enforceable, but only from the promisor, even though there was a
second buyer who allowed him to be in the forbidden place 2 : it was the
second sale, which was his act, that made this possible. He could of
course impose a similar penalty on the buyer from him, and so protect
himself.
If the agreement for a penalty had been informal, there was a
difficulty. The older lawyers could find no interesse. The mere desire to
inflict a hardship on the slave was no interesse: in enforcing this there
was no rei persecutio, but a poena. This could not figure in an a,ctio ex
vendito. This is Papinian's earlier view 3 , but in an adjoining text 4 he
declares himself converted to the view of Sabinus, i.e. that the lower
price at which he was sold was a sufficient interesse. The result is convenient but not free from logical difficulty. The reduction in the price
is causa rather than interesse. The real interesse is the value to him of
the man's absence 5• If a vendor had himself promised a penalty, this
would, on any view, be a sufficient interesse, for any agreement for a
penalty, with a buyer from him: it would indeed form the measure of
its enforceability 6. One would have expected to find some necessary
relation between the amount of the penalty in our case and the reduction
in the price 7.
. The penalty was not incurred at all in the case of a fugitive, or one
who was in the place without leave of his masterS: a slave could not
impose liabilities on his master in that way.
The restriction was a bar to any manumission in the place before
export: such an act was therefore void 9• But it did not prevent manumi8sion, ante fidem ruptarn, elsewhere lo , and it appears that if the man
returned after manumission, the Fisc seized and sold him into perpetual
slavery under the same condition n.
The mere imposition of a penalty gave the late owner no right to
seize the slave: he went to the Fisc 12. But it was usual to agree for a
Vat. Fr. 6; D.18. 7.1.
2 18.7.9; C. 4: 55.1,2.
318.7.7.
418.7.6.
5 The question of interesse gave rise to difficulties in case of will. A testator directs that a
slave be sold for export. Who can enforce this? By what right? Ulpian says doubtfully that
it will enter into the officium iudicis in familiae erciscundae, a rule which was r~ached in the
case of a direction to keep a slave chained, 10, 2. 18. 2; C, 3. 36. 5. But what If there were
nothing else in dispute? In any case affectionis mtione 1'ecte agetul'-a penalty informally
agreed on was enforceable if the covenant was ne exportal'etlbr or the lik~ : the benefit intended
was enough, 18. 7. 7.
6 Ibid.
7 Ihering (French trans.), <Euvres choisies, 2. 150.
8 18. 7.9; C, 4. 55. 2.
9 C. 4. 55.3.
10 h. t. 1.
11 Ibid.
Post, Ch. xxv. The restriction was construed rather against the slave: one sold to
be out of his province might not go to Italy. C. 4. 55. 5. If the pomerium was barred, the town
was barred, a forti01i. But one sold to be out of Italy might be in any province not expressly
barred, 18. 7. 2, 5.
12 C. 4. 55. 2. The vendor has actio ex vendito.
1
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power of seizure on return (manus iniectio): the right to seize arose on
return by .consent of owner, and could be remitted, as the penalty could 1.
It a~plied t.hough the slave had been transferred to another person 2;
the InCapaCIty and liability to seizure being impressed on the slave.
But any buyer could manumit him elsewhere before breach of the
condition, and, if he then returned, he was seized by the Fisc and
dealt with as above 3• Though the condition bound the slave in the
hands of third parties the buyer sellillg would be liable, ex empto, if
he did not communicate it. Thus it was usual to give notice on any
resale. The resale might be subject to the same condition. If, in
that case, he returned with the consent of his owner, it was the
original vendor who had the right of seizure, as auctor legis. The
intermediate owner's restriction was merely regarded as notice and
for self-protection: he could not supersede his vendor's right of seizure 4•
~I. An ancilla sold ne prostituatur. This restriction is imposed in
the Interest of morality, and of the ancilla, and is therefore somewhat
?ifferent in its effects from the foregoing. Breach of the provision
Involved freedom of the woman, according to rules which varied from
time to time, and will require full discussion hereafter 5. The Digest
tells us nothing as to the effect, in classical law, of a mere proviso,
ne prostituatur, without more. After Marcus Aurelius the woman
became free 6. If there were an express agreement that she was to
be free she became so, under earlier law, however informal the agreement was 7 : it was a quasi-manumission depriving the buyer of his
rights on the sale 8• The vendor was her patron 9. The effect was the
same, by a provision of Vespasian, even though she had been resold
without notice of the proviso 10.
If there had been merely a stipulation for a penalty, then, apart
from the question of liberty, this could always be recovered l l• So could
a penalty informally agreed for: there seems to have been no doubt as
to the sufficiency of the interesse, where what was aimed at was benefit
to the slave I2• The penalty was recoverable only from the promisor, but
it applied even where the actual wrongdoer was a second assignee, even
without notice I3• If a right of manus iniectio had been reserved, this
was effective, at any rate after Hadrian, as against any owner of the
ancilla I4• If on a first sale the agreement was that she was to be free,
1

18.7.9; C. 4. 55. 2; Vat. Fr. 6.

s C. 4. 55. 1.

2
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and, on the second, for manus iniectio, or vice versa, she was always free.
In the first case this is a necessary result of the fact that the second
vendor could not undo the condition, but in the second case it is clear
that to free the woman is to undo the condition imposed by the first
vendor. Paulus explains the rule as a case of favor libertatis, which
hardly justifies what is in effect an act of confiscation. Accordingly he
supplements this, by saying that such a condition was in any case not
imposed with a view of getting her back, but in her interest, which is
equally served by giving her freedoml. It will be seen that in th~ case
of a provision against prostitution there was no power to remIt the
condition: it was not imposed in the interest of the vendor2.
Ill. One sold ut manumittatur, ne alterius servitutem patiatur, etc.
As by a constitution of about A.D. 176, breach of this condition involved
the slave's becoming free, ipso facto, it follows that it was never really
broken, and a penalty, however formally agreed on, was never incurred 3.
Even if there was a condition of manus iniectio the result was the same:
the slave was free; the right of seizure was only a'uxilii causa 4 • A text
of Scaevola's seems at first sight in direct conflict with this principle 5.
A slave is given, with a declaration that it is with a view to manumission,
and a stipulation for a penalty if he is not freeu, vindicta. Scaevola says,
giving as usual no reasons, that the penalty is recoverable, ~hough ~he
person liable can always evade it by freeing. He adds that If no actIOn
is taken liberty is still due. Nothing turns on its being a donation, for
the rule that liberty took effect ipso facto applied equally there 6• Nor
is it likely that the fact, that the agreement was for manumission
vindicta, has anything to do with it, though this would not strictly be
satisfied by freedom acquired in another way. It is more probable that
the text represents an earlier state of the 1aw. Scaevola's Digest seems
to have been written under Marcus Aurelius 7 at the end of whose reign
the constitution mentioned was passed. The language shews that the
writer contemplates liberty as not taking effect ipso facto, though it .is
clear that he considers the penalty as at once recoverable. He says, In
the end of the text, that the liberty requires to be conferred. It is
clear that this was the earlier state of the law. In one text 8 Hadrian
appears as saying that in such cases the slave was not free until manumitted 9•

C. 4.55.1; Vat. Fr. 6.

( ~8. 7. 9.. He could recover a penalty if he had agreed for one, and was liable under any
promIse he mIght have made, since it was his sale which had led to the wrongful return
5 Post, Ch. xxv.
.
6 18. 7. 6. 1; 40. 8. 6.
Prostitution under colour of service at an inn was a "fraud on the
law." C. 4. 56. 3.
7 C. 4. 56. 1. 2.
8 21. 2. 34. pr.
9 2. 4. 10. 1.
~~ 37.14. 7.pr.
11 18.7.6.
12 h.l. 1.
13 Arg. 37. 14. 7.pr.
18. 1. 56; C. 4. 56. 1. If the prostitution was by, or with the connivaD;ce of, the imposer,

Hadrian required the magistrate to declare the woman free, the vendor being still her patron bllut
with limited rights, 2. 4. 10. 1; C. 4. 56. L
On similar principles Severus and Caraca a.
provided that, if a. right of manus iniectio reserved were released, for money, the woman was
free, 40. 8. 7.
1 18. 7. 9.
2 p. 70, n. 14.
8 40. 1. 20. 2; C. 4. 57. 6. Post, Ch. XXVII.
4 40. 1. 20. 2.
5 45. 1. 122. 2.
6 C. 4. 57. 1.
7 Roby, Introd. to Dig. clxxxvi.
8 18. 7. 10.
g As to vendor's power of withdrawal, post, Ch. xxvn.
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IV. One sold ne manumittaturI. As we shall see later the effect
of s.uch a provision was to make the slave incapable of ma~umission 2.
As In the last case, therefore, the proviso cannot be disobeyed, and the
penalty cannot be recoverable. And so Papinian, and Alexander in the
Code, lay it down 3. It seems, however, that Sabinus thouO'ht that if
the form were gone through, this was breach of the ' co:dition ~nd
entitled to the penalty. Others thought that the claim on such ground
~hough formally correct ~hould be met by an exceptio doli. But Papinian
IS clear that what the stlpulator meant was actual manumission not the
form, and that thus there has not been even a formal breach of the
condition 4.

OHAPTER IV.
THE SLAVE AS MAN.

!

The rule covered gif~~ and devises, 29. 5. 3. 15; 40. 1. 9; C. 7. 12. 2, etc.
Post,. Ch. xxv. It cohae1'et peTsonae," and call1lot be removed by the holder, 40. 1. 9'
40 .9.9.2,C.4,57.5.
'
,
3 18.7.6.1; C. 4. 57. 5. 1.
4
"t • In another t~xt, on another 'p?int it is sai~ q'!1'amvis si mamtmise1it nihil agat, tamen he1'es
~1 1, • veTurn. e~t emrn eu;n manum1,S1,sse . But thIS IS a case of satisfying a condition on institution'
It was cOll~ItlOnal. on hIS freeing a se1'VUS hereditalius, 28. 7. 20. 1. Labeo is doubtless influenced
r~ favor l1,be1'tatM,. and the desire to save an institution. The text continues: Post aditionem
'/, ertas .. .()onvalesc?,t . It may be doubted whether this is from Labeo.
'

NON-COMMERCIAL RELATIONS.

IN political life, it need hardly be said, the slave had no share. He
could hold no office: he could sit in no public assembly. He might not
serve in the legions: it was indeed a capital offence for him to enrol
himself!. Such service was the duty and privilege of citizens, and
though, in times of pressure, both during the Republic and late in
the Empire, slaves were occasionally enrolled, the exceptional nature
of the step was always indicated, and the slaves 130 enrolled were
rewarded with liberty, if indeed they were not usually freed with a
view to their enrolment 2 • In like manner they were excluded from
the decurionate in any town, and it was criminal in a slave to aspire
in any way to the position 3. But though they never occupied the
highest positions in the public service, they were largely employed
in clerical and manual work . in different departments, and even in
work of a higher kind 4.
Both at civil and praetorian law, slaves pro nullis habent·u r 5. This
is not so at natural law, quia quod ad ius naturale attinet omnes
homines aequales sunt 6• We have already noted some results of this
conception 7, and have now to consider some others.
The decay of the ancient Roman religion under the emperors makes
it unnecessary to say more than a few words as to the position of the
slave in relation thereto. The exclusion of slaves from many cults is
not due to any denial of their claim to divine protection, but to the
circumstance that the divinities, the worship of whom was most prominent, had special groups under their protection to which slaves
did not belong. A slave did not belong to the gens of his master,
and therefore had no share in its sacra, or in the united worship of
Iuno Quiris, and similar propositions migpt be laid down as to other
PIiny, E p . Traj. 30.
.
Livy, 22.57 ; 24.14; Iul. Capit., M. Anton. 21. 6, volones; Val. Max. v. 6 § 8; C. Th. 7.
13. 16. F or other cases, J. Gothofredus ad h. l. See also Halkin, Esclaves Publics, 45. In
general they volunteered and owners were compensated.
3 C. 10. 33,
4 2. 11. 7; 50. 17. 211. As to this see post, Ch. XIV.
5 A nte, p . 4; D. 28. 1. 20. 7; 28.8.1; 48.10.7.
6 50.17.32.
7 Ch. 1.
1
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worships1. On the other hand slaves had a special cult of Diana. They
figured prominently in the Saturnalia (a main feature of which was the
recognition of their equality with other men 2), and they shared in other
observances. Within the household they shared in some degree in the
observances connected with the Lares and the Penates, and there was
even a cult of the Manes serviles 3• Moreover slaves were of many races,
each with its own cult or cults, and it need not be supposed that their enslavement took away from them the protection of their racial divinities 4 •
When Christianity became the religion of the state, there could be no
question of the exclusion of slaves from religious worship. There are
indeed many Constitutions regulating the religion of slaves, some of
which are referred to, later, in other connexions 5• They are mainly
directed against J udaism and heresy, and their dates and characteristics
shew that they were enacted rather in the interest of the section of the
Church that was then dominant, than in that of the slave 6•
Within the law itself, there are not wanting traces of this recognition of. the fact that a slave was a man like any other, before the Gods.
Thongh slaves could not be bound by contract, it was usual to impose
an oath on them before manumission, in order that after the manumission
they might be under a religious obligation to make a valid promise of
operae 7, and they could offer, and take, effectively, a conventional extrajudicial oath 8.
Burial customs are closely related to religious life, and here the
claims of the slave are fully recognised. Memorials to slaves are among
the commonest of surviving inscriptions, and the place at which a slave
was buried was religiosum 9• Decent burial for a slave was regarded as
a necessary. The actio funeraria, available to one who had reasonably
spent. money in burying a body, against the heir or other person on
whom the duty of burial lay 10, was available even where the person
buried was a servus alienus 11. In this state of the law it is not surprising
to find that slaves appear as members of burial clubs or collegia. With
the general organisation of these and other collegia we are not concerned 12, but it is necessary to say something as to the connexion of
1 See Marquardt, CuIte, 1. 259. They were freely employed in the services of the various
colleges of priests.
2 As to the SatuTnalia, Wallon, op. cit. 2. 231 sqq.
3 On all these points, Sell, Aus del' Noxalrecht del' Romer, 31. n. 2; Blair, op. cit. 65 sqq.
For Jewish practice, Winter, Stellung del' Sklaven, 53.
<I Tacitus, Ann. 14. 44.
5 Post, Ch. XXYl.
6 See C. Th. 16.4. 5; 16. 5. 40. 6, 52. 4, 54. 8, 65. 3, 4.
: 40. 12. 44. pr. Ulpian says, in the Digest, that they could contract by votum so as to bind
therr master if authorised by him. This was essentially a promise to the divinity. 50. 12. 2. 1.
The allusion to slaves may be an addition of the compilers: how far was votum a living form of
contract in Justinian's time?
8 12.2.23.
9 .1~ . 7. 2. pl'.
Thus the Praetor speaking of unlawful burial says ossa hominis, not liberi
hom~ms, 11. 7. 2. 2,
'
10 11.7. 14.6 sqq.
11 11.7, 31. 1.
12 Daremberg et SagIio, Dictionnaire des Antiquites, s.v. Lex Oollegii.
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slaves with them. It was essential to a slave's entry into such a society
that he have the authorisation of his master!, who would then be bound
by the lex collegii. Some of these leges have come down to us: one of
them, the lex collegii Lanuvini~ of A.D. 133, shews slaves as members.
In this case there was an entrance fee, (which included a bottle of
good wine,) and a monthly subscription. Breaches of the statutes were
penalised by fine, and in some cases by exclusion from the benefits.
The members' rights were, mainly, to share in periodical banquets, and
to the provision, out of the property of the college, of a fixed sum for
the expenses of burial, out of which sum a certain proportion was distributed among the members present on the occasion of the fune~al.
There was a provision that if a slave member was freed he was to gIve
the society a bottle of wine. If the deceased member had lef~ no
directions, the funeral was carried out by the officers of the SOCIety,
but it was open to him to give directions as to the person who was
to do it. The forms of the society were ordinarily modelled on those
of a town. , Thus the members were the populus, the directions were
regarded as a will, and the person charged was looked on as a heres, in
which character he took any part of the fixed sum which was not needed
for the funeral. In the absence of any such claim, it seems to have
remained with the society 3. In the society at Lanuvium there was a
rule, (and it may have been general,) that if the dominus would not
hand over the slave's body for burial, and the man had left no tabellae,
4
the rites were gone through without the body; funus imaginarium jiet •
The statutes of this collegium contain a provision that no creditor,
patron or dominus is to have any claim on the funds of the colle?e
except as the heres of a member. This no doubt refers to the dISpositions just mentioned, and seems to imply that the dominus could
claim nothing, unless so made heir, and that if another person were
named, it would go to him. There is nothing very surprising in this
in view of the fa~t that all this needed initial authority of the dominus,
and that very large powers of absolute alienation of pecu.l ium were
commonly conferred on slaves. It must be presumed that any money received by the slave out of the funds was on the level of ordinary peculi·u m 5•
Of protection to the morality of slaves there is in early law little or
no trace. Probably it was not needed. But in the Empire, when it
certainly was needed, it was slow to develop. We have already seen 6
that from the time of Domitian onwards there was legislation limiting
47. 22. 3. 2.
2 Printed in Bruns, Fontes, i. 345.
Daremberg et Saglio, loco cit.; Marq';1ardt, Vie Privee, 1. 222.
.
.
! Ibid . In the Empire all these collegw were r egulated by a Se. WhICh seems to have. gIven
them a corporate character, 3. 4. 1. pr. The funds were thus the property of the corporatIOn.
5 Bruns, loco cit. 348; Wallon, op. cit. 3. 453.
6 Ante, p. 37.
1
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the power of the d .
. th d'
.
.
"
om~nus ID
e IrectlOn of protection of personal
chastIty. But It dId not go very far. Not till A.D. 428 was it made
penal for len?nes to employ their slaves in prostitution, and Justinian
confirmed thIS1. We have seen that the classical law regarded sale
to, ~ leno. as a reaso~a~le. mode. of punishment 2. Debauching a
~~n s anc~lla was an ~mU1'~a to hun, and might be fur·tum 3 , but the
IDJured w~man does not seem to have been considered. The rules
alrea?y ?Iscussed as to the effect of sale with a condition against
prostltutIOn 4 dat~ from classical times, and do actually regard the
woman. herself, SIDce the restriction could not be remitted but the
protect~on depends on the initial goodwill of the owner 5• 'Rape of
an ~nc~lla al~en~ was made a capital offence by J ustinjan, but it did
not mvolv.e forfeIture, as that of a freewoman did 6• There is no penalty
for seductIOn by the domimls. It is clear that, throughout, the morality
of a slave woman was much less regarded than that of a freewoman 7•

Fa~ ~nore important in law and more fully recorded is the gradual
r~c~gm~IOn of servile cognation. In no other branch of law is the
dIstmctIOn so r~)arked a.s here, between the rules of law and the practice
of .ev~ry day lIfe. It IS well-known, on the evidence of memorial inscr~ptlOns and lay literature 8, that slaves lived together in permanent
umo~ as man and w~fe, and were regarded, and regarded themselves, as
marned, and as shanng all the ordinary family relations.
. But the law t~kes a very different view. In law, slaves were
Incapable of marnage 9 : any connexion between them, or between
slave and ~ree could be no more than contubernium 10, and thus enslavement of eIther party to a marriage ended it 11• Accordingly, infidelity
be~ween slaves coul~ not be a?ultery12, and though a slave could be
gUIlty ~f adultery ~Ith a marned freewoman 13, it was not possible for
~n anc~lla to commIt the offence, or for it to be committed with her14.
N ev~rtheless t~e names of legal relationship were freely applied to the
partIeS to, and Issue of, such connexions: we hear of uxor pater filius
frater, and so forth, even in legal texts 15, but Paul warns u~ that ~hough
these names, and the expression" cognation," are used, they are without
1 C. Th. 15. 8. 2; C. 11. 41 6
2 A
347.10.9 4' 47 2 83 2 ' It . h "
~lte,p ..3?
both would li~ in' the' sa'm~ ~a~e 48 m~g 6 t ~ve rlse to actw AqUllia and even sel"vi cOr"l'upti, and
4 A nte, p . 70.
' . 5'
6 C. 9. 13. le.
In earlier law it was dealt with as vis 48 5 30 9
7 47.10.15.15.
' "
"

IiJ:l.·

!U
Wtllo5n'50P. cit. 2. 180; Marquardt, Vie Privee, 1. 205; Erman, Serms Vicarius 442 sqq
11
p. . .
10 P. 2. 19. 6; C. 9. 9. 23. p I'.
,
.
13
Oaptivi,post, Ch. xm.
12 C. 9. 9. 23.pl'.
14 48. 5 6 pI' . C Th 9 7 l' C 9 9 28
d

!~:~: :~·:8;. f:4/t. 2i'9.1~.to

:u~~,s ~~~~t~~'16 ¥i~.ii~~~ ~ir~Ption 'of ' an' an~illaAt~!~? c~i!d ~~!;~~~1l!a~!~1;r::~~at~h a:
15

P. 3.6.38; D. 32. 41. 2; 33.7.12.7,12. 33; C. Th. 4. 6. 3=C. 5. 27.1; Nov. Marc. 4.1.
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significance for the law of succession 1. So Ulpian tells us that the rules
'o f cognatic succession apply to non-servile cognation, nee enim facile ulla
servilis videtur esse cognatio 2 • Diocletian says shortly that servus successores habere non potest, and applies .the principle in two cases 3. So,
even in late law, the title on legitimation makes it clear that an ancilla
could not be a concubina for this purpose 4. This is an enactment of
Constantine, who had already made it severely punishable for decuriones
to cohabit in any way with ancillae 5 : it was important that decuriones
should have legitimate successors on whom the civic burden should
descend. Both enactments were adopted by Justinian. Apart from
this, cohabitation with slave women was not in any way punishable 6.
Even at law, however, these connexions between slaves were not a
mere nullity. So long as all parties were slaves there was of course no
great room for recognition, though it went some way; much further indeed than seems to have been the case in other systems 7. In a legacy
of fundus cum instrumento or fundus instructus, the slaves who worked
it were included unless there was some special indication that the
testator did not so intend 8, Paul tells us that it must be understood
to include the uxores of such slaves 9, and Ulpian lays down the same
rule for wives and children on the ground that the testator cannot be
supposed to have intended such a cruel separation 10. It must be noted
that all this turns on presumed intent. There was nothing to prevent the
legacy of a single slave away from his connexions. Thus, where a business
manager employed in town was legated, Paul saw no reason to suppose
that the testator meant the legacy to include his wife and children n,
And where a certain ancilla was left to a daughter, to be given to her
on her marriage, Scaevola was clear that this did not entitle the legatee
to claim a child, born to the ancilla before the marriage took place on
which the gift was conditional 12.
There were, however, cases which had nothing to do with intent,
Thus it can hardly be doubted that the rules we have already stated,
according to which the issue of an ancilla do not belong as fruits to the
38. 10. 10. 5.
2 38. 8. 1. 2.
C. 6. 59. 4. The master of an ancilla can claim no right of succession to a freeman who
cohabited with her; there is no doubt an underlying mistake as the effect of the Se: Claudianum;
h. t. 9; a child born of a freewoman and a slave is a spul'ius and cannot r ank as hIS father's son,
though the father be freed and become a de curio, C. 6. 55. 6.
4 C. 5 . .27.1; C. Th. 4. 6.3.
5 C. Th. 12. 1. 6; C. 5. 5. 3.
6 In A.D. 554 Justinian seems to be undoing, but without penalties, some unions between slaves
and free which had been authorised by the invading "tyranni." See Pragm. Const., C. 1. C.
(Berlin) 3. 801. The unions were to have no legal effects.
7 Jews, Winter, op. cit. 44, 45; America, Cobb, Slavery, 245, 246.
.
8 33. 7. 18. 11. Even the vilicus, 33. 7. 18. 4. But not a slave who rented the land from hIS
master, h. t. 20. 1.
9 P. 3. 6. 38.
10 33. 7. 12. ~ 12. 33.
11 33. 7.2~ 4.
12 33. 5.21.
1
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bonae fidei possessor, or to the usufructuary, or, in the case of dotal slaves,
to the vir, are largely based on recognition of the claims of nature l . ' So,
too, it was laid down by Constantine that in iudicium familiae erciscundae, or communi dividundo, the slaves were to be so distributed that
those related as parent and child, or brother and sister, or husband and
wife were to be kept together 2• It is noticeable that in nearly all these
cases, the recognition extends to the tie of marriage as well as to that
of blood. So, too, in the actio redhibitoria we have seen that if 'several
were sold together who were related as parent or child' or brother, they
could be redhibited only together 3•
The same recognition is brought out in a very different connexion
by Venuleius. He tells us that though the lex Pompeia de parricidiis
applies on its terms to lawful relationships only, yet, cum ,natura communis est, similiter animadvertetur, in the case of slaves 4•
When the slave becomes free the question of the importance which
the law will attach to these previous relations becomes more important.
It should be noted that there are two distinct questions: how far do
they restrict the man's liberty of action? How far can ' they create
rights?
Restrictively the recognition was fairly complete. Labeo held, in
opposition to Servius, that the rule forbidding in ius vocatio of a father,
without leave of the Praetor, applied to fathers who were slaves at the
time of the birth 5. We are told by Paul that servile relationship was
a bar to marriage-the cases mentioned being child, sister, and sister's
child, and, though the parentage were doubtful, the rule applied on
the father's side as well as on the mother's 6.
So far as giving rights is concerned, the classical law went no further
than, in construing wills, to extend such words as filius to children born
in slavery. The earliest case is that of a man who, having no son, but one
who was born a slave, instituted him heir, (he having been freed,) and
then said, " If I have no son who reaches full age, let D be free." Labeo
took the strict view, that D was free. Trebatius held, and Javolenus
accepted the view, that in such a case the intent being clear, the word
filius must be held to denote this son 7. Scaevola and Tryphoninus lay
1 Ante, pp. 21 sq.
2 C. Th. 2. 25. 1; C. 3. 38. 11. The text speaks of agnatio , but not of course in a technical
sense. So also 33. 5. 21.
3 ?1. 1. 35, 39.
Here too the rule is applied to ('ontube1'nales: the form of the text suggests
compil~r ' s work, th0.ugh the rule itself would not be out of place in classical law. A slave
concubme and her child were not to be seized in bonorurn venditio. P.1. 13a.19 ; D. 42.5. 38,pl".
4 ~8. 2. ,1~. 4. Refe~e~lCes to ca~es in ~hich slaves were allowed a de facto power of
testatIOn wlthm the fannha are 'not IllustratIOns of the present point: such wills had no legal
force. See Marquardt, Vie Privee, 1. 222.
5 2. 4. 4. 3. Severus in the text, but Servius seems more probable.
See however Roby
Intl·od. to Digest, clviii.
'
,
6 23 .. 2. 14 .. 2.
As to affinitas Paul is less clear. He says that in so doubtful a case it is best
to abstam: tIns must be taken as law in the time of Justinian, 23. 2. 14. 3.
7 28.8. 11.
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down a similar rule in a case of which the facts are rather complex, but
of which the gist, for our purpose, is that in construing wills filius
includes such children: it does not seem to be thought material that
there should be no other children 1.
Justinian took a more decided step. He observes that the rules of
proximity in bonorum possessio do not apply to servile relationships,
but that he, in adjusting the hitherto confused law of patronal relations,
provides that if a slave has children by a slave or freewoman, or an
ancilla has children by a slave or freeman, and he or she is or becomes
free, the children shall succeed to the parents and to each other and to
other children of the whole or half blood with themselves 2• The enactment here referred to is in the Code, more shortly expressed, in the
form that children are to exclude the patron whether freed before or
after or with the father, or born after his manumission 3.
Later on, while preserving_the rule that ~davery and marriage are
incompatible 4, he allows, by a series of Novels, a right of legitimation of
children of a freeman by a slave, if he had freed her and them, and
obtained for them the ius regenerationis 5 • Most of these provisions
deal with oblatio curiae, and are part of the machinery for keeping
the lists of decuriones full.
The fact that an actio iniuriarum may lie on account of insult to a
slave is, again, a recognition of his human character. The matter presents some difficulties: the chief point to note is that though the action
is necessarily acquired to the dominus, it is brought sometimes for the
insult intended to the dominus, sometimes without reference thereto:
it may be either suo nomine or servi nomine 6•
The Edict contained a provision that for verberatio contra bonos
mores or for subjecting the man to quaestio, without the owner's consent, an action would lie in any case 7 • Even a municipal magistrate
1 31. 88. 12. At the time of the fc. in the text, donee is still a slave, but it is post mortem
legatarii, and donee is to be freed by heres: she is thus free at dies cedens of the fc. The point of
the allusion to the l. Falcidia is that if she claimed under the second will she would suffer a
deduction of i, as this land was all the heres took.
2 In. 3. 6. 10.
a C. 6. 4. 4. See also C. 6. 57. 6. This contemplates a quasimarital relation before manumission, and is not designed to give rights to those who would have been spur'ii had their
parents been free. The enactment of Diocletian still held good (C. 6. 59. 4, ante, p. 77).
But while the classical lawyers contemplated only interpretation of wills, Justinian gives
rights on intestacy. And though he is discussing patronal rights, the words of the In. are wide
enough to cover the case of ingenui cohabiting with slaves.
4 Nov. 22. 9, 10.
5 Nov. 18. 11, 38. 2. 1, 89.
Details seem unnecessary. In 23. 3. 39. pl·. we are told that
if a quasi dos has been given by ancilla to se1'VUS, and being freed they continue together and
peculium is not adeemed, the connexion is marriage and the fund a dos. This merely shews that
if two free persons were living together the question-marriage or not-was one of fact: the
facts stated are evidence of affectio rnal"italis.
6 47.10.15.35.
7 6.1. 15.pr.; 47.1. 2. 4; 47.10. 15. 34. Authorisation by tUt01' cumto1' or pl'ocur'ator was
enough, 47. 10. 17. 1. To exceed iussurn was to act iniussu, h. l. 42.
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might be liable if the flogging were excessive l . But any reasonable
beating, corrigendi vel emendandi animo, was not contra bonos mores,
and so was not within the Edict 2. Intention to insult the owner was
not needed: it is incorrect to say that it was presumed: it was not
required. The action lay servi nomine 3. It seems probable, however,
that intention to insult the dominus might be alleged in the formula,
and proved 4, with a view to increased damages.
There is more difficulty as soon as we pass to less definite forms of
iniuria. The Edict continues: Si qnid aliud factum esse dicetur causa
cognita iudicium dabo 5, a provision which besides covering all other
kinds of insult appears to include the contrivance of verberatio by a
third person 6. The system of rules of which this text is the origin is
not easily to be made out. The texts give indications of conflict of
opinion, but the matter may be simplified by striking out two classes
of case in which a slave is concerned in an iniuria, but which are
governed by principles independent of our present question. These are:
(1) Cases in which an insult is committed to the slave, but is
actually expressed to be in contumeliam domini. Here the slave is
merely the medium through which the wrong is done: the master's
action is suo nomine, governed by the ordinary law of iniuria.
(2) Cases in which the iniuria does not take the form of an
"insult," in the ordinary sense, but is a wilful infringement of right7.
The wanton disregard of a man's proprietary and other rights is a
form of iniuria too well known to need illustration. Such wanton
wrongs might be committed in relation to a slave. But they have
no relation to our problem, even where the wrong done was one which
could not be done except to a human being.
The question remains: under what circumstances, apart from the
Edict as to Verberatio, did an action lie for an insult to a slave, and was
it in any way material that there should be intention to insult the
dominus? It is clear that, if intention to insult the dominus was present,
the action was suo nomine and not servi nomine, the latter action being
available if there was no such intention. This is expressly stated in
one textS, and appears from others, which, comparing the case in which
the person insulted is a slave with that in which he is a lib er homo
bona fide serviens, state that if there was no intention to insult the
47.10.15.39. Details, h. t. 32.
2 47.10.15 . 38.
s 47. 10. 1.5 .. 35.; C: Th. 12. 1. 39. Thus while a redhihiting buyer need not return ordinary
damages ~or ~.nwNa, smce they were for the iniuria to him, he must where it was for veTberatio
or quaestw: It is, in relation to the slave, an acquisition through him, 21. 1. 43. 5; 47. 10. 29.
ante, p. 61.
4 A1·g. 47. 10. 15. 35,48; ColI. 2. 6. 5.
5 47.10.15.34.
6 47.10.17.2.
7 e.g. castration of a slave, 9. 2. 27. 28.
The Edict of the Aediles gave an alternative
remedy, apparently in quad1'Uplum. Lenel, Ed. Perp. § 293. 11.
a 47.10.15.35.
1
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dominus, he has no action at all in the latter case and none suo nomine
in the other l •
It was not, however, every insult ' to a slave which gave an actio
~n~uriarum, servi nomine. It must be something serious; not a mere
levis percussio or levis maledictio, but real defamation or serious insult 2,
This restriction is part of the application of the words, causa cognita, in
the Edict 3. The quality of the slave would affect the question: to a
common sort of slave or to one of bad fame, or careless, a greater insult
would be needed to cause the Praetor to grant a formula, and perhaps
it would be altogether refused (except in case of verberatio, etc.), where
-the slave was of a very low order. The matter was wholly in the hands
of the Praetor 4•
, If intent.ion to insult the dominus were alleged, the words Ai. Ai
infamandi causa were inserted in the formula 5. It does not appear that
any other legal result necessarily followed. The texts dealing with the
matter seem to shew that no action lay suo or servi nomine, for iniuria
to a slave, apart from the edict as to verberatio, unless the insult were
atrox of a serious kind 6. There are, however, some remarks to make
on this.
(i) The granting of the formula being left by the Edict ~o t~e
discretion of the Praetor, it is unlikely that iniuria atrox had ~n thIS
connexion, (if anywhere,) a very precise meaning. On the other hand it
is likely that where intention to insult the dorninus was alleged in the
intentio , and so made a condition of the condernnatio, the formula
would be issued more readily than where no such intention was
alleged, and damages would be on a higher scale.
(ii) The fact that an insult expressed to be an insult to the master
need not be atrox, while one so intended, but not so expressed, must be,
to give an action, is not surprising. In the former ca~e the tendency
to lessen the respect in which the insulted person IS held ~ppears
directly from the facts: there can be no difference. between dIfferent
words but one of degree, sufficiently represented In the amount of
damages awarded. In the latter case the difference may be one of
kind. Contumelious treatment of a trusted steward may well have
a defamatory effect on his master, and, if it be shewn to have been
done with the intent of insulting him, will give rise to an action
suo not servi nomine. But an abusive epithet thrown at a humble
slave cannot really affect the respect in which his master is held, no
1 47.10.15.45. Si pro libero se gerentem ... non caeSU1'US eum si meu11!' scisset, n~n posse eU1l1;
quasi mihi iniU7,iam jecerit sic conveni1·i Mela sC1ibit. See also h. l. 48-if .the slave IS bon~ fide~
possessed, and there was no intent to insult any but the slave, the dom~nus has an actw serm
nomine.
2 47.10.15.44.
S h. l. 43.
See also C. Th: 12 ..1. 39; C. 9. 35. 1, 8.
~ 47.10.15.44. The Inst. say minuitur in the case of these lllferlOr slaves. In. 4.4. 7.
1) Lenel, Ed. Perp. § 194.
6 G. '3. 222 j In. 4. 4. 3; C. 9. 35. 8.
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matter what may have been the intention of the speaker. It follows
that the master will have no action suo or servi nomine.
(iii) These considerations explain why the master had an action
servi nomine when there was no intention to insult him, and why it
was limited to the case of atrox iniuria. There can be no ordinary
actio iniuriarurn under the general Edict, because there was no intention to insult l • But under the large words of the special Edict there
was plainly a power to give an action in the case, not so much on the
general principles of the actio iniuriarurn, as on the ground that injury
is in fact caused to the plaintiff's reputation, and justice requires that
compensation be given for the harm done. There is no sign that the
action was in any practical sense a recognition of the slave as having a
reputation to lose: it is the damage to the master that is considered 2.
The case is different with verberatio and quaestio: there, at least in the
opinion of the later jurists, the feelings of the slave himself are considered 3. The difference in conception is probably an accidental result
of the fact that under the special Edict the action was not given as a
matter of course: causa cognita iudiciurn dabo.
(iv) The action servi nomine was the last to develop. The Edict does
not distinguish it. Gaius shews no knowledge of two types of action
resulting from insult to a slave 4• All the texts which expressly mention
it are from Ulpian 5. It has all the marks of a purely juristic creation 6.
Of the slave's civil position it may almost be said that he had none.
In commerce he figures largely, partly on account of the peculiurn, and
partly on account of his employment, as servant or agent. His capacity
here is almost purely derivative, and the texts speak of him as unqualified in nearly every branch of law. They go indeed beyond the
mark. General propositions are laid down expressing his nullity and
incapacity in ways that are misleading unless certain correctives are
borne in mind. We are told that he could have no bona, but the text
itself reminds us that he could have peculiurn 7• The liability of slaves
on their delicts was recognised at civil law 8. But we are told that they
1 47. 10.pass.
2 47. 10. 1. 3, 8pectat ad nos; C. 9. 35. 8, damni haberi rationem.
The action did not pass on
alienation or manumission of the slave, 47. 10. 29.
3 C. Th. 12. 1. 39, iniuna C01pOriS quod etiam in servis pmbr'osum; 47. 10. 15. 35, haec enim et
ser'Vum sentire palam est.
4 G. 3. 222; In. 4. 4. 3.
5 locc. citt.
6 Condemnation produced infamia even where the person directly insulted was a slave (C. 2.
11. 10). If both insulter and insulted are slaves, noxal liability and no infamia (47. 10. 18. 1).
The actio iniuriar'Um was in some cases concurrent with one under the lex Cornelia. But this
was not available where the wrong was done to a slave (47. 10. 5.6). As to the concurrence of
the actio iniuriar'Um with one for damnum, there was dispute among the jurists. See 47.10.15.
46; 44. 7. 32, 34. pr'., 41. 1, 53; 9. 2. 5. 1; 19. 5. 14. 1; 48. 5. 6. pr'. etc. The matter has no
special connexion with the case of slaves. See Girard, M;anuel, 396; Pernice, Labeo, 2. 1. 45.
The dominant view seems to be that the actions were cumulative.
50. 16. 182.
8 44. 7. 14.
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could not be bound by contract, (in personarn servilern nulla cadit
obligatio,)l and that they could be neither creditors nor debtors: if
expressions contradictory of this are found (and they are common),
the legal reference is to the dorninus 2• But this ignores the fact that
they were capable of natural right and obligation and the true rule is
expressed in a text which says ex contractu civiliter non obligantur, sed
naturaliter obligant et obligantur 3•
The exclusion of slaves from a number of actus legitirni seems to
rest rather on the absence of civitas than on their slavery. Thus a
slave could not be witness or libripens in mancipation: such a person
must be a civis 4• He could not be or have a tutor5. He could make
no will, and if he became free a will made in slavery was still void.
We are, however, told that slaves have testamenti factio 6• This means
that they may be instituted, either for their masters, or, with a gift of
liberty, on their own account. But this employment of the expression
testarnenti factio puts the lawyers in some difficulty when they have to
explain why a slave cannot witness a will. They put it down to his not
having iuris civilis cornmunionern in tot'WIn, nec praetoris quidern edicti 7•
This curiously guarded expression is no doubt due to the fact that the
writer was face to face with the awkward fact that a slave could be
heres. But illogical compromises of this kind are inherent in the Roman
conception of·slavery.
In relation to procedure the incapacity of slaves is strongly accentuated 8• They could not be in any way concerned in civil proceedings,
which must be, from beginning to end, in the name of the master 9. As
they could neither sue nor be sued, they could not validly stipulate or
promise, in the procedural contracts iudicio sisti or iudicaturn solvi, and
so they could not bind a fideiussor by such a promise 1o• Judgment
against a slave was null and void: it gave rise to no actio iudicati de
peculio, since it was not a negotiurn of the slave. In the same way
absolution of a defendant, where the plaintiff was a slave, did not in
any way bar his dominus ll • A slave's paet, ne a se peteretur, was in
strictness void, though it might give the dorninus, if he were sued,
144.7.43; 50.17. 22.pr·.
2 15.1.41.
3 44. 7. 14; 12. 6. 13. pr'.
The fact that the obligation was not civilis made it worthless in
many cases. A master's promise to free his slave meant nothing (C. 7.16. 36). A promise to
give surety was not satisfied by offering a slave unless the circumstances made the master liable
in solidum, 46. 1. 3, post, Chh. IX, XXIX.
4 G. 1. 119.
5 26. 1. 14, 15.
6 28. 1. 16, 19.
7 28. 1. 20. 7. This is subject to the rule already mentioned as to error" communis (C. 6. 23. 1).
They could of course write the will at the testator's direction, 28. 1. 28.
82.11.13; 4.5.7.2; 49.1. 28.pr·.; G. 3. 179.
92.8.8.2; 2.11.13; 50.17.107.
10 2. 11. 9. pr., 13. If they did so promise when sUl?pose~ t~ be free, fresh security could be
demanded: it was no case for the rule er"ror commums faclt lUS: to make the master wholly
liable was unfair to him. To have a liability only de peculio was unfair to the other. To make
the slave liable was meaningless, 2. 8. 8. 2.
11 5. 1. 44. 1; C. 3. 41. 5; C. 3. 1. 6, 7.
Similarly compromis8um by serVU8 is null,
15. 1. 3. 8-11.
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an excep~io d~lil, On the other hand if the pact had been ne peteretur,
or ne a dom~no peteretur, then, whether the original transaction had
b~e~ th~ sl~ve's or not, the pact gave an exceptio pacti conventi 2 , The
dIstInctIOn IS not unmeaning: whether there had or had no,t been a
pact was a question of fact: whether there had been dolus or not left
more to the iudex, They could not interrogare in iure or be interrogat~d, to, any purpose 3, As they could not be parties, so they could
not SIt In Judgment. We are told that they could not act as i'udices
not, it is said, for lack of ability, but because, as in the case of women'
moribus receptum est 4 , Similarly they could not be arbitrators: if a slav~
were appointed we are told that as a matter of convenience, if he became
fr~e before decisio~, the parties might agree to accept his decision. But
thIs depends on hIS freedom, and is only a way of avoiding the trouble
of a new appointment 5.
There were other less obvious cases. Slaves could not be custodes
ventris against supposititiou~ c.hildren 6, though they might accompany
the per~on responsIble. ThIs IS an express provision of the Edict: its
reason IS t.hat such a c'ustos is likely to be required to give evidence,
and the eVIdence of slaves was not readily admitted. They could not
opus novum nuntiare, their nuntiatio being a nullity. This seems to
be du~ to ~he fact t~at the nuntiatio was a procedural act specially
pr~scrl~ed 7 In the EdICt as the first step in a process, aiming at an
InJunctIOn. On the other hand, nuntiatio could be made to a slave.
The receipt of the notice was no formal act: we are indeed told that
it may be made to anyone, provided it be in re presenti operis so that
the dominus may hear of itS.
There are some exceptions to this rule of exclusion, but they are
only such as to thro:v the rule. itself into relief, for the exceptional
nature of the case IS always eIther obvious, or expressly indicated.
!hu.s though they could not be custodes ventris 9, yet, if a slave were
InstItuted si nemo natus erit, he was allowed to take some of the
formal precautions a?,ainst supposititious children: the exception being
expressly based on hIS potentIal freedom 10. For similar reasons, thoucrh
they could not have procurators in lawsuits, they might have adserto:es
2.14.21. 1.
2 2. 14. 17. 7-19,21. 1.
11. 1. 9. 2. They could not have procurators for lawsuits as they could not be concerned
therein, 3. 3. 33.
4 5.1. 12. 2.
~ ~. 8. 9. 'Pr. As .t? error" ante, p.~. So .t hey could not consent to the choice of
~rbltlator, and the deCISIOn of one so appomted was not binding on either party 4 8 3') 8 an
6 25. 4. 1. 10.
7 39. 1. 5. 1.
.
' . . •. .
S Ibid., h. t. 5. 2.
The trespasses mentioned by Cicero (Pro Caecina 8 11' Pro T 11' 8)
were mere trespasses, not procedural acts, though they had procedural eff~ct's'
u 10,
9 25. 4. 1. 10.
.
10 25. 4. 1: 13.
Th~ act does not create obligation; 'thus no question arises of acts do e .
slavery profitmg after hberty,post, Ch. XXIX.
"
n m
1
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(and later procuratores) in causae liberales l • One set of texts raises an
apparent difficulty. A slave could offer, and take if it were offered to
him, an extra-judicial oath, with the usual obligatory results, subject
to some restrictions not here material 2. There was nothing exceptional
in this. But the extra-judicial oath, being purely matter of agreement,
could always be refused, and one to whom it was offered had not the
right, which existed in case of the judicial oath, to offer it back again:
iusiurandum quod ex conventione extra iudici~tm defert'LLr referri non
potest 3 • Another text says: si servus meus delato vel relato ei iureiurando iuravit ...... puto dandam mihi actionem vel exceptionem propter
conventionem4.. The last words shew that the reference is to an extrajudicial oath: the word relato is explained by the fact that the
rule against relatio in such cases means only that if it were offered
back, the offeree need not take it. The case supposed in the text is
that the slave has offered an oath: the offeree has returned it and the
slave has then voluntarily taken it,
As i~capable of taking part in procedure slaves could not be formal
accusatores in criminal charges 5. It is no doubt partly on account of
this exclusion that Hadrian enacted that complaints by slaves of illtreatment by their masters were not to be regarded as accusations 4.
But it was in general as open to them as it was to freemen to " inform,"
i.e. to make dela,tiones to the fisc of cases in which property is claimable
by the fisc, and also of criminal offences. Both kinds of information
are called delatio, though in legal texts the term is more commonly
applied to fiscal cases 6 , i.e. to notifications to the fisc of property to
which it has a claim (such as bona vacantia), which someone is holding
without right. The two classes may indeed overlap, since the right of
the fisc may be due. to the co~ission of a crime involving forfeiture.
Informers were entItled to a reward, a fact which produced a class of
professional delatores, the evil results compelling a number of enactments punishing false delations to the fisc, and, in some cases, true
ones 7• Delatio of crime was a form of blackmailing, which called for
1 Post, Ch. ;xxvrn. A slave could. formally: begin proceedings for a Zibellus to the Emperor
on murder of hIS master. The case IS exceptIOnal, and moreover, the denouncing slave could
claim h~s liberty, C. 1. 19. 1. Slaves could not appeal on behalf of absent master, but where
posseSSIOn was held on behalf of an absentee, and was invaded by force the case being urgent
the judges were to hear even his ~laves, C. Th. 4. 22. 1 = C. 8. 5. 1; C. Th'. 4.22. 4 (396). Slave~
could apply for bonon~rn possessw for the master, but this could be given without application,
37. 1. 7.
2 12 .. 2.20-23.
Post, Ch. IX.
3 12.2.17. pI"
4 12. 2.25.
5 ThIS had advantages: one who accuses a will as falsurn loses any gift 34. 9. 5. A slave
w~th a gift of liberty by: fe. induced a ~ere~, on whom his liberty was not ch~rged, to attack the
WIll as falwrn. He failed and lost hIS gIft: the fe. was not affected, the slave not being an
aeeusat01·, 48. 10. 24.
6 For cases of its application to criminal charges, see p. 86, n. 2.
See however, Mommsen,
Strafrecht, 879.
7 General prohibitiops, P. 5. 13. 1; False delatio~s, 49. 14. 24, C. Th. 10. 10 passirn,
C. 10. 11. 5; True delatIOns, 34.9. 1, C. Th. 10. 10 pas8~rn, C. 10. 11.5, 7. Rein, Criminalrecht,
824; Mommsen, Strafrecht, 877 sqq.
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repression as early as .A.D. 20\ but an information, if proved, does not
seem to have been punishable in ordinary cases 2 • But even for crimes
slaves were forbidden to inform against their domini. It seems that
Oonstantine allowed no exceptions, but ordered the slaves to be in all
cases crucified unheard 3. Several enactments toward the close of the
century except maiestas 4, and Justinian's Oode omits this prohibition
in Oonstantine's enactment 5• And the Digest, laying down the general
prohibition as to fiscal causes, and crediting it to Severus 6, allows slaves
to accuse their masters · for maiestas, for suppressing wills giving them
liberty, for frauds on the annona publica, for coining, regrating, and
revenue offences 7•
The capacity of slaves as witnesses requires fuller treatment. As a
rule their evidence was not admissible in civil cases 8• But the exclusion
of such evidence, besides being a sort of self-denying ordinance, must
have led to miscarriages of justice. Accordingly, convenience suggested
a number of exceptions. Of these the most important is that they
might give evidence in matters in which they were concerned-de suo
facto-in the absence of other modes of proof, e.g. in case of transactions
with them without witnesses 9• We have no limitative enumeration of
the cases in which their evidence was admitted 10. Justinian adverts to
a distinction drawn by earlier leges in the case of hereditas, according
as the question is of the hereditas itself or of res in it, and provides
that, whatever the form of the action, slaves shall be put to question
only as to res corporales, and only those slaves who had charge of the
thing, but in that case even if they had freedom by the will. Probably
the older law allowed no "examination" of slaves given freedom unless
the will was disputed, and then allowed it freely 11. A text in the Digest
may be read as saying that slaves may be tortured in any res pecuniaria
if the truth cannot otherwise be reached 12, but it probably means rather
that it is not to be done in any res pecuniaria if the truth can otherwise
be reached. If understood in the former sense, it would render meaningless the texts which speak of torture of slaves as admissible in certain
1 ColI. 8. 7.2,3.
.2 Delati~n of crime, 34. 9. 1.; 37. 14. 1, 5; C. Th. 9. 5. 1; 9. 7. 2; 9. 16. 1; 10. 10. 1, 2.
Rem, loc o c~t.; Mommsen, op. c~t. 493 sqq. C. 10. 11. 4, notissirnurn est eos solos exsecl'abiles
nuntiatol'es esse qui jisco defel·unt.
3 C. Th. 9. 5. 1. Bruns, op. cit. i. 249 for a fragment of the original of this lex.
See also
C. 10. 11. 8. 2.
4 C. Th. 9. 6. 2, 3; C. 9. 1. 20; 10.11.6.
s C. 9. 8. 3; C. Th. 10.10. 17.
6 49.14.2.6.
7 P. 5. 13. 3; 48.4.7.2; 48.10. 7; 48. 12. 1; 5. 1. 53; C. 10. 11. 7, 8. 2. The rule as to
suppression of wills dates from M. Aurelius. The rules are somewhat similar to those as to
evidence of slaves against their masters.
8 Nov. 90. 6.
9 P. 5. 16. 1,2; D. 22.5.7; C. 9. 41. 15.
10 Cases as to ownership of them (C. 3. 32. 10; 9 ..41. 12), tutela, disputed hel'editlts (P. 5. 15.
6; 5.16. 2; D. 34. 9.5.15; 48.10. 24; C. 9.41.13), edtcturn Carbonianum (37. 10. 3. 5) . Justinian
allowed them to be examined as to the correctness of the inventory made by the heres (N. 1. 2).
11 C. 9. 41. 18; post , Ch. XI.
12 48. 18. 9. pT., Pius and Severus.
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urgent cases, and subject to the same restriction \ and would be inconsistent with another text which implies that the evidence of slaves was
2
admissible only in a limited class of cases •
In cases in which the evidence of slaves was admissible it was taken
normally by torture 3 ; indeed it appears that it could not be received in
any other form 2. It should be added that, while the evidence of slaves
was not to be used except where proof was lacking, on the other hand
recourse was not to be had to it, at least in later law4, unless there was
already some evidenceS.
In criminal matters also the examination of slaves was, normally, by
torture 6. But evidence so obtained is always doubtful: scorn of the ·
torture and hope to placate the torturers were possibiliti~s to be considered before it was applied 7• It was therefore subject to some
restrictions, in the framing of which no dou bt humanity had some
place Bo There must be no torture unless there is on the one . hand,
need of further evidence, and on the other, at leaRt, . one WItness,
already 9. As early as Augustus it was enacted that tor~ure was. not
to be resorted to except in serious crime 10, and Hadnan provIded
that those slaves were first to be tortured who were most likely to be
informed on the matter 11. A third person's slaves could be tortured
without his offering them, but only singly, and only when securit!
or promise had been given for their value, with a double penalty If
it were per calumniam accusatoris 12 • The value could be recovered by
an action praescriptis verbis though the agreement were informal 13. A
14
slave manumitted to avoid the torture could still be tortured • On
the other hand slaves ex domo acc'usatoris were not to be too readily
accepted for torture 15• Slaves were not to be killed under torture, ~t
salvi sint innocentiae a~~t supplicio 16• It is clear that the officer m
charge of the tormentct had a very wide discretion. But the torture
e.g. C. 9. 41. 12.
2 23.5.21. 2.
.
P 5 16 2' C 3 32 10' D. 48.18. 9.p1·., 20. Mommsen, op. Ctt. 412sqq.
22. 3. 7; 2: 17. 12, w~'ongful admission of it was ground of appeal, 48. 19. 20.
21. 1. 58. 2.
6 48. 19. 1, 9. 1; C. 4. 20. 8.
.
48. 18. 1. 23, and adjoining texts. In one case torture was preferred to a cruel mas~eI,
48. 18. 1. 27. Similar case Val. Max. 8. 4. Mommsen, Strafrecht, 416, say~ that the obJect
b'
to see if he changes his language under torture, there would be none if the facts were
n:f~ontradicted. But the court might wish to satisfy itself. Cp: p . 96, n. 2.
.
8 But a slave might be tortured many times: Val. Max. loc o c~t. sI,>eaks of oct~es tortus ..
9 P. 5. 14. 4; C. 9.41. 8; D. 48. 18. 1. 1,2, 10.3, 18. 3,20.
No Judgment on sole eVIdence
of a tortured slave.
10 48. 18. 8.
. extreme cases and
'"
11 48 18 1 2
Women to be tortured only ill
on SusplclOn.
pregnant
1
3
4
5
7

P.

women ~ot ~t ~ll: D . 48. 19. 3; P. 1. 12. 4; C. 9. 41. 3. Pius seems to have laid. down the same
rule for children under 14, but the texts suggest that in later law the rule dId not apply to
rnaiestas and was not absolute, 48. 18. 10, 15. 1.
12 C. 9. 41. 7; C. 9. 46. 6; P. 5. 16. 3; D. 48. 18. 13.
.
13 19 5 8
The text deals with a suspected slave, but the rule IS probably general.
14 48: 18. '1. 13; P. 5. 16. 9; CoIl. 4. 12. 8; the.rule is attributed to Pius. Post, Ch. xxv.
Slaves sometimes deposited with sequester, ut quaestw habeatul' . 16.3. 7. pl·.
15 48. 18. 1. 3, 10. 4.
16 48. 18. 7.
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was to. be in reason and this was for the judge to determine 1, It
seems Indeed that the question whether a man should be tortured at
all wa~ always in the discretion of the court, and not of a party2.
It ]8 frequently laid down that a slave is not to be examined for 3 or
4
against his dominus, or one jointly owned for or against either maste r 5.
As to. evidence against domini this is a very ancient rule. Tacitus,
speakIng of A.D. 16, alludes to it as based on vetus senatus-cons~tltumG.
A~cordi.ng to Dio Cassius 7, J ulius Caesar solemnly confirmed the rule.
ClCero In several pa8sages 8 refers to it, basing it not on the doubtful~ess o~ the evidence, but on the reason that it exposes the master to an
IgnOmInY worse than death. Augustus and Tiberius evaded the rule
(i~ m.aiestas), by ordering the slave to be s,old to an actor publicus9.
Tlbenus even disregarded it altogether 10.
The exclusion of evidence on behalf of the master seems a much
later notion. From the language of Tacitus it does not seem to have
existed ~n A.D, 20 11••
text from Papinian quotes Hadrian as holding
su~h eVIdence admIssIble 12, On the other hand Paul speaks of the
eVIdence as ex~luded 13, and an enactment of A.D. 240 speaks of this
as ~n old establIshed rule 14. It is plainly the settled rule of the Corpus
Iuns.

1:

The rule applied even though the master offered them or an outsider was willing to pay their price 15. Ownership shewn as a fact
whatever its origin, barred the quaestio 16. N or could those who had
formerly belo~ged to him be heard 17. Bonae fidei possession equally
barr.ed the eVlden~e18, It was not merely excluded: it was capitally
p~nlshed, at least If volunteered 19, and it may be added that evidence
WIthout torture was equally inadmissible 20. The exclusion applied also
1

no

48. 18. 10. 3.

op. cit.
t2d~t~mm~en,
IS mgUIsh clearly.

412: a slave witness is likely to become a defendant: the texts do

! PC. 4.20.8;

2, 18.

i, ~', ~~.

C. 9.41. 6, 7, 14.
3; 5. 13. 3; 5. 16. 4; C. 4. 20. 8; 9. 41. 6, 7; D. 1. 12. 1. 8; 48. 18. 1. 5, 9. 1, 15.

: P. 5. 16. 6; C. 9.41. 13; D. 48. 18. 3. In civil 01' criminal cases, P. 5. 16. 5.
8 Ann. 2: 30.
7 Dio Cass. 57. 19.
Pro Milone, '22; Pro Rege Deiotaro 1
10 Dio C. 57. 19.
9 Taciti Ann. 2. 30; 3. 67; Dio C. 55'. 5'.
~~ Ann. 3. 14.
12 48.18.17.2.
P: 2. 17. 12. He seems to admit it in D. 29. 5. 6. 2. But it was allowed in the case there
dealt WIth. Post, p. 95.
14 C. 9. 41. 6.
15 48 18 1 18 18 7
16 ,48 ..18: 18. ~; .P.~. 16. 8b . .It was the ':fir~t thing l~oked at. Se?'VUS he?'edis could not be
i~rJ~ed w ? e he? ed~ta1'Za though It was supposed he had been bought to bar his eTidence, 48. 18.

is

1~7(4~' 4ii 1U el' a servus poenae fOl'merly his, 48. 18. 17. 3, or one he had redhibited or
ao 18 48 l ' , . ; P. 5. 16: 8: <?~. 2~. 1. 60; 47.2.17.2; ante, p. 61).
15'2
I~. t.
. . 8. 1. 8. If ownershIp m lItIgatIOn, he who gave security was owner for this pUI'pose ,
L

19 MFommsen, op. cit. 415, citing C. Th. 9. 6. 3, 10. 10. 17 (C . 9.1. 20', 10. 11 . 6) , C . 10 . 11 . 8 . 2 .
B runs, ontes, i. 250.
w 4~ 18. 1. 1~ 9. 1.
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to slaves owned by father, child, or ward, except, in the last case, in
the actio tutelae 1,
On the other hand an ownership created after proceedings were
begun was no bar, nor was apparent ownership under a transaction
which was absolutely void 2, The slave of a corporation could be heard
against its members: they did not own him 3, And servi hereditarii
are not slaves of the claimants of the hereditas, at any rate in an action
concerning it, involving an allegation that the will was forged 4, The
uncertainty of ownership is mentioned, but this might better have led
to exclusion,
It was not only in relation to evidence on behalf of the dominus
that the rules underwent change: it is clear that in many other points
the rules of later law are the result of an evolution, the tendency being
always in the direction of exclusion. Thus Paul allows torture of a
slave, collusively purchased, the purchase being rescinded and the price
returned 5. The Digest appears to limit this to the case where the
acquisition is after the case has begun 6, So Paul says t~at a .slave
manumitted to avoid torture can still be tortured 7, The DIgest In an
extract from a work of Ulpian lays down the same rule, attributing it
to Pius, and adding, dumrnodo in caput domini non t07 queatur 8, If a
slave under torture did incidentally reveal something against his master,
it was laid down by Trajan that this was evidence!), and Hadr~an
speaks, obscurely, in the same sense 10. Elsewhere, however, Hadnan
and Caracalla are credited with the contrary view 11, and we are told
that the opinion of Trajan was departed from in many constitutions 12.
Severus and Caracalla say that such evidence is to be received only
when there is no other prooP3. Paul declares that it is not to be ·
listened to at all 14. In A.D. 240 this is declared to have been long
settled 15, and, the enactment of Severus and Caracalla having been
inserted in the Digest, in a somewhat altered form 16, this mllst be
taken as the accepted view: the safety of owners is not to be in
the hands of their slaves. vVhat is demonstrated in these cases is
highly probable in some others. Thus it is likely that the ex~ensions
from owner to bonae fidei possessorsl7, and to slaves of near relatIves and
wards, are late l8 : the original rule having applied only to actual owners.
o

2 48. 18. 1. 14. 15.
1 h. t. 10. 2, even castrensis pectblii, C. 9. 41. 2.
3 1. 8. 1; 48. 18. 1. 7.
4 C. 9. 41. 10. D. 48. 18. 2 lays it down more generally.
7 P. 5. 16. 9.
5 P. 5. 16. 7.
G 48.18. 1. 14.
10 h. t. 1. 22.
8 48. 18. 1. 13.
9 48. 18. 1..19.
13 C. 9. 41. 1. 1.
11 h. t. 1. 5.
12 h. t. 1. 19.
14 48.18. 18. 5; P. 5. 16. 4.
15 C. 9. 41. 6.
16 48. 18. 1. 16. Cf. C. 9.41. 1. Wallon, op. cit. 3. App. 12 for some temporary cases.
17 48. 18. 1. 8.
.
.
h
18 Ante, p . 88. So the rule that servus. damn.ati can. be tortured, w caput e~us, ma,Y Il:ve
been law always, but the assigned reason, qtb~a des~el'unt ews esse (48. 18. 1. 12), sq~ares III WIth
what has been said aa to past ownership (p. 88) and suggests that the rule of exclUSIOn was late.
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There were some crimes to which the rule did not apply!. Cicero
speaks of corruption of Vestal Virgins, and coniuratio 2 as exceptions.
It is, however, remarked by Mommsen that these republican exceptions
are politica1 3, and he thinks legal exceptions do not begin till Severus.
It seemR likely, however, that the exception, shortly to be mentioned,
for the case of murder of a master was earlier. However this may be,
Severus allowed the evidence in adultery, maiestas and fraud on the
revenue 4. These exceptions are constant (except for a short time under
the Emperor Tacitus, who abolished them all 5) and are repeatedly reaffirmed 6. Other exceptions are mentioned. Several texts mention
regrating, i.e. creating an artifical scarcity in food supplies 7• Hermogenianus mentions coinage offences s. Constantine allowed the evidence
where a woman cohabited with her slave 9 , and also laid it down that a
slave might be tortured, to discover if his dominus had prompted him to
run away to a third person in order to involve him in the liability for
receiving fugitivi lO• The evidence was not admitted in ordinary crimes
of violence l l• Thus the texts of the Digest allowing the slave of common
owners to be tortured in the case of murder of one of them, where
the other is suspected 12, are the result of the Sc. Silanianum, and the
complementary legislation 13.
Paul 14 tells us that if a slave, who has run away, says, on discovery, in
the presence of trustworthy people, that he had previously run away
from his master, this is evidence available in the actio redhibitoria.
Elsewhere 15 he tells that in absence of proof of earlier flight, servi responsioni credendum est: in se enirn interrogari non pro domino aut in
domimtm videtur. This text appears in the Digest with quaestioni
instead of responsioni. The reason is bad and Paul is the only authority
for the rule. In the Sententiae he expresses a rule that a slave's evidence
in such a matter is admissible; the change of word in the Digest means
little. But the other text, which may be the original statement, need
mean no more than that the evidence of trustworthy people as to what the
slave had been heard to say on such a matter, out of court and not under
pressure, was admissible.
In relation to offences under the Lex Iulia de adulteriis elaborate
provIsIOns are laid down. Slaves could be examined against their
1. 12. 1. 8.
2 Pro Milone, 22; Part. Orat. 34. 118.
op. cit. 414.
4 C. 9. 41. 1.
5 Flav. Vop., Tacitus 9.4.
6 C. Th. 9. 6. 2; C. 5.17.8.6; 9.8.6; D. 5.1. 53; 48.4.7.2; 48.18.10.1. Some of the
texts deal with delation and accusation, but if this was allowed evidence was.
7 5. 1. 53 j 48. 12. 1. All dealing with accusation. Cp. 48. 2. 13.
S 5. 1. 53.
9 C. Th. 9. 9. 1; C. 9. 11. 1.
10 C. 6. 1. 4. 4.
11 Milo's manumissions are a precaution not so much against law, as against an uncontrollable administration.
12 29.5.6.2; 48.18.17.2. Hadrian.
IS Post, p. 95. Thus when owner is killed, serm heredita1ii may be tortured though heres is
a suus, and the evidence implicates him. 29.5.6. 1.
14 21. 1. 58. 2.
15 P. 2. 17. 12; D. 22. 3. 7.
1
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owners, whether the accuser were a relative or noVo It might be a
slave of the accused or of the husband or wife of the accused 2. The
point seems to be not only that slaves may here. be tortured against
their master, but that this is the regular mode of ~rocedure and t~at
there need be no preliminary evidence, or any specIal reason ~o thmk
this slave knows something about the matter. If a slave, hab.le. to
torture in such a case is freed to avoid the torture, the manumISSIon
is null a rule of Paul 'somewhat stronger than that laid down by him
in oth~r cases 3. The' accuser and the accused must both be present 4.
After torture the slaves vest in the State, if and so far as the accused had
any interest in them, in order that they may not fear to tell the truth 5.
Even if they deny, they still become public property, that they may not
profit by any lie 6. So also do slaves of the accuser, but not slaves of
extranei since in their case the reason does not exist 7• If the accused
is acqui~ted he or she can recover from the accuser, ap.art from calumnia,
the estimated single value of the damageS. If he IS condemned, the
surviving slaves p~tblicantur9.
The general proposition that slaves were liable f~r crime needs ~o
prooPo. The master's right of punishment (which dId not necess~rIly
exclude the right of the public authority) was . lost, as to serIOUS
crime, early in the Empire l l• They must be trIed wher~ they had
offended 12, and thus the domin~ts, (who could defend by hImself or a
procuratorI3,) must defend there, and could not have the. case removed
to his own province l4. The master's refusal to defend dId not am~unt
to a conviction or to dereliction. He remained owner; the slave mIght
be defended b; anyone, and would in any case be tried, and if innocent
acquitted 15. Slaves might be tortured on suspicion, and there wa~ an
actio ad exhibendum for their production for this purpose l6. They mIght
1 48 18 4 5 17 PT' not merely to give every protection, but because it could hardly have
been d~ne 'with~ut' kn~wledge of the slaves, ColI. 4. 12. 8. It was not allowed for stuprum
(48. 18. 4, 17. 1) or incest unless adulterous 48. 5. 40. 8; 48. 18. 5. Val: Max. 6. 8.
.
2 ColI. 4.11.1; 4.12.8; C. Th. 9. 7. 4; C. 5. 17. 8. 6; 9.9.3, D. ~8.18.1.11, ~I of
ascendents or even strangers if employed by the accused, ~8. 5. 28. 6, or one III who~ he ~r s~e
had a usufruct, or b. f. possession: it might be a statul~be1" or one to wh?m fidelCoillllllssalY
liberty was due, 48. 5. 28. 8-10. Macrobius, Sat . .1. 11. If .the slaye IS declared by both
parents to have been dear to the accused his evidence IS to have little welght.
s P . 5. 16. 9; Coli. 4. 12. 8.
4 48. 5. 28. 7.
5 48. 5. 28. 11, 12.
6 h. l. 13.
7 ':. l. 14.
S 48. 5. 28. 15, 29, Oond. ex lege.
If the slave is accused double hIS value may be payable,
48.5.28 pr.

~o 4~~! :~te-Justinianian sources: Plagium (Coli. 14.3; C. Th. 9. 18. 1); ~rimes of violence
(P. 5. 18. 1; C. Th. 9. 10. 4; 9. 24. 2; 9. 45. 5). Fiscal offences and DelatlOn (ant~, p. 85):
Coining (C. Th. 9. 21. 1). See also P. 5. 13. 3; Coli. 14. 2. 3; C. Th. 7. 18. 2; h. t. 9. 3, 9. 9. 1,
12. 1. 6, 50 etc. Cp. C. 1. 12. 4; 9.24. 1; D. 2. 1. 7. 1; 47. 9. 1. pt·.; 48. 8.4.2; 48. 10.1. 13, etc.
11 Ante, p. 36.
12 48. 2. 7. 4.
'
IS 48. 1. 11; C. 9. 2. 2; anyone in fact can defend, 48. 1. 9; 48. 19. 19.
14 48. 2. 7. 4.
h
Id no t f ree, pos t , Ch . xxv.
15 48. 1. 9; 48. 19. 19. Though his ownership remained e cou

16
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not, however, be tortured till the accuser has signed the charge, and
given the usual undertakings 1. One to whom fideicommissary liberty
was due was not to be tortured till the confession of someone else had
raised suspicion against him 2. Servi hereditarii left to a heTes. or
extraneus miO'ht be tortured on suspicion of having made away WIth
. was done.
S
property, ando need not be delivered till after thIS
. S0 a
slave might be tortured on suspicion of adultery with the WIfe, she
being tried first to avoid praeiudicium 4 • •
•
••
••
In capital charges whoever was defendIng must gIve secunty ~udww
sisti, otherwise the slave would be kept in chains 5. The rules of procedure and general principles are the same as when the accused is a
free man 6 but it must be remembered that at no time was there a
general criminal law. There was a mass of criminal laws, and principle
is not easy to find.
It should be noticed that the rule that slaves cannot take part in
judicial proceedings is applied even where they are the accused. We
have seen that the master, or indeed anyone, may defend them, and that
the defender is the real party is shewn by the fact that it is thought
necessary to say that, after trial, it is the slave, not the defender,
who is condemned 7• If no one defends, the court will not sentence at
once, but will try the issue 8, and in such a case the slave is allowed,
ex necessitate, to plead his OVi'n cause-ut ex vinculis causam dicat 9• In
like manner slaves could not appeal though others could for them.
Modestinus says that, if no one will, ipsi seTVO auxilium sibi implorare
non denegabimus 10 • The meaning of this is not, very clear: in any case
it seems probable that in earlier law the slave who could get no one to
appeal was helpless. The concession, whatever it amounts to, may be
due to Justinian.
The conditions of liability are not always the same. Some crimes
could be committed only by slaves. Thus none but slaves could incur
the penalties falling on /'u,gitivi 11• It was capital for a slave knowingly
1 C. Th. 9. 1. 14; C. 9. 2. 13. Undertakings, 48. 2. 7.
'
..
2 48. 18. 19.
The following notes give many refe1'ences to torture on SUSpICIOn.
S 30. 67. pr.; 10. 2. 18. pT.
. .
4 1. 12. 1. 5; 48. 5. 34. pl'. Pius. One claiming torture of slave on SuspIC~on of adultery or
other crime must at judge's direction pay double his value to the person mterested, owner,
pledgee or bona fide buyer from non· owner, division being made betwe~n com?-TI0n owner~ and
owner and fructuary, 19. 5.8; 48. 5. 28. pl·. -4. This is by way of secunty as m case of smgle
value where torture of slave as witness is claimed, 48. 5. 28. 16. In 12. 4. 15 a slave handed
over for quaestio to be returned if innocent is handed to P:. vigil~tm a~ if caught in act and at
once killed. Oondictio and, if ownership did not pass, f~tl't~ and ad exhzbe1~dum.
.
5 If dominus is away or has not at the moment the means, he can come m later WIthout undue
delay, 48. 2. 17; 48. 3. 2.
6 48.2.12. 3 (Sc. Cottianum, A.D. 20).
Those barred from accusing a f~eeman o! ad~ltery
cannot accuse a slave. But Domitian provided that general pardons on occaSIOn of fenae dId not
apply to slaves who were undefended, 48. 3. 2; 48. 16. 16. Minor differences, e.g. C. 9. 4.6.2,3.
7 C. 9. 2. 2.
8 48. 19. 19.
9 48. 3. 2; 29. 5. 25. 1.
10 49. 1. 15, 18.
11 Post, Ch. XII.
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to offer himself for military service 1. Slaves might be capitally punished
for bringing claims at law against the Fisc, in certain cases 2. Slaves or
liberti were punishable for aspiring to the decurionate 3• Slaves were
capitally punished for cohabiting with their mistresses 4 • In some cases
delation was punishable in a slave where it would not have been so in
a free man 5. Conversely there were crimes for which a slave could not
be tried, owing to the punishment or to the definition. Here the heterogeneous nature of the criminal law is brought into strong relief.
Venuleius tells us that slaves can be accused under any law except
those imposing money penalties, or punishments, like relegatio 6, not
applicable to slaves, such as the lex Iulia de vi privata, which fixes
only money penalties 7, or the lex Cornelia iniuriarwrn, for the same
reason. But in this last case he says: d'L(;rior ei poena extra oTdinern
irnmanebit. He also tells us that the lex Pompeia de parricidiis does
not, on its terms, apply to slaves since it speaks of relatives, but that,
as natura communis est, it is extended to them 8. On the other hand
we are told by Callistratus that terrninum motum, for which the old
law imposed a fine, was capital in a slave unless the master paid the
multa, a rule akin to that applied in delict, and one which might have
been expected to be generalised 9. For sepulchTi violatio a freeman
incurred a fine: a slave was punished, extra ordinern lO•
In relation to punishment there were numerous differences. In
theft and similar cases the criminal liability was alternative with a
noxal action l l• There was prescription in adultery but not if the
a.ccused was a slave 12. The punishment might be different in the
case of slaves, and in most cases was more severe 13• And though
they had obtained freedom in the interval, they were to be punished
as slaves 14. Vincula perpetua though always unlawful seem to have
been occasionally imposed on slaves 15• A sturdy vagrant was given
1 Pliny, Epist. Traj. 30, but the Digest while excluding damnati of many kinds does not lay
down this rule.
"
2 Nov. 'l'heod. 17. 1. Apparently temporary.
3 C. 10. 3v.
4. C. Th. 9. 9. 1; C. 9. 11. 1. Extended to libel,ti, Nov. Anthem. 1. Elaborate rules as to
punishment of woman.
5 Ante, p. 85.
6 But see post, p. 94.
7 Forfeiture of ! of bona. Though not personally liable they might be the homines coacti,
48. 87.48.
2. 2.
3~ 12. 4. The lex COl'llelia de jals~s.
. . ?over~(1 saves:<
1
h
'
ill wro t e gl'ftSOl
f l 'b er t y
0 ~ ll: w
to themselves and by interpretation those Wl:ltmg gIf.ts .to theIr 1om~m, 48. 10. 10, 15. 1.
..
u 47. 21. 3. 1. Hadrian substituted ordmary cnmlllal punIshments (h. t. 2). The snmlar
change in Plagium may be due to the same cause, ante, p. 33.
,
10 47.12. 3.11.
11 47.2.93; C. 3'.41. 3.
.
12 C. 9. 9. 25. Here it was not time, but condonatIOn. M. ~urehus ordered a hus,?and to
prosecute the guilty slave, though the wife was .prot~cted. by time, 4~. 2. 5. The
ev~n
a filius familias could kill a slave adulterous WIth hIS WIfe, under cll'cumstances whIch dId
not allow killing of other than base persons, 48. 5. 25.
IS 47. 9. 4. 1; 48. 19. 16. 3, 28. 1~. For list of punishm~nts for slaves, shewing greater
severity, 48. 19. 10. Wallon, Ope c~t. 2. 198; Rem, op. c~t. 913; Mommsen, Strafrecht,
1032.
14 48. 19. 1.
15 C. 9. 47. 6, 10; D. 48. 19. 8. 13.
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to anyone who denounced him, a right of action being reserved to his
dominusl. Furtum ceased to be capital in slaves when the Edict
made it a private delict in freemen 2. Though condemnation as a
servus poe'nae ended ownership, temporary punishment ?id no~, a~d
the peculium of any slave condemned was restored to hIS ~om'/,nus .
A slave being bound to obey, the command of the dormn'l.ts, or of
his tutor or curator, might be a defence in matters quae non habent
atrocitatem facinoris vel sceleris 4 • Where a slave wrote a gift. of
liberty to himself, at the order of his dominus, who did not subs~nbe
it, but acknowledged it in letters, he was not free but was not lIable
under the lex Cornelia de falsis 5• But command was no defence for
murder, robbery, piracy, or any violent crime unless committed in the
course of a bona fide claim of right G• It did not excuse for occisio,
under the lex Cornelia de sicariis, though reasonable defence of the
master would. Apparently it did not excuse for ini'Ltria 7 or for fur~um8.
In some cases it reduced the penalty. Thus, for a slave who commItted
gross violence, death was the penalty, under the lex Iulia de vi, but if
it were by his master's orders he was condemned in metallum 9• So, for
demolishing sepulchres the penalty was metallum, but, if it were done
iussu domini, the penalty was relegatio lo. We are told elsewhere that
this punishment was not applicable to slaves l l• 1'IIommsen .sug~estsl~ as
the reason that their place of residence was not at theIr dIscretIOn.
The reason is hardly conclusive, and we have here an exception. But
these present enactments are somewhat haphazard: it is not clear that
they express any real principle or policy.
.
.
The killing of masters by their slaves was the subject of speCIal
legislation. There was a tradition of an ancient usage for all the slaves
in the house to be killed, if one had killed the master: N ero, in A.D. 56,
obtained a senatus consult confirming this in general terms. 'fhe rule
errs by excess and defect: it is needlessly cruel, and it requires prior
proof that one of the slaves has actually killed. It does not appear in
the later law l 3•
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A Sc. Silanianum, apparently of the time of Augustus, confirmed
by a Sc. Claudianum and a Sc. Pisonianum, and again by an Gratio
M. AureliiI, provided for the torture of slaves if there was reason
to think the master had been killed by them. After the truth
had been discovered by torture the guilty slave might be executed 2.
The slaves who might thus be tortured were those under the same roof
or hard by- all who were near enough to help the master and failed to do
S0 3; not, for instance, slaves who were in a remote part of the property,
or on another estate 4. If it occurred on a journey, those with him, or
who had fled, might be tortured, but if none was with him the Scc. did
not apply 5. Those partly his might be tortured unless at the time
protecting another owner 6• Slaves freed by the will might be tortured,
but with caution 7. Trajan added even inter vivos liberti with ius anuli
aurei 8•
The power extended to slaves of children not in potestas, to slaves
castrensis peculii, and, by a Sc. of N ero, to those of wife or husband 9•
It applied also on the death of a child, actual or adopted, living with
the paterfamilias, whether in potestas or not (though the latter case
was doubted by Marcellus), even if the paterfamilias were at the
moment cum hostibus or even dead, if his hereditas were not yet entered
on 10. But it did not apply to slaves of the mother where a child was
killed 11, nor of socer where vir or uxor was killed 12. Where a son,
instituted by his father, was killed before entry, a slave legated or
freed by the father's will might be tortured, the gift failing by .the
torture l3. The difficulty is that he is not and never would be the
heir's. Scaevola decides that the Sc. applies, probably because the
slave is the property of the hereditas, which represents the deceased
father 14. If it were a disinherited son, Paul holds that the slaves of
the father could not be tortured till it was seen if the hereditas was
entered on: if not, they could be tortured, for they would be his; if
it was, they were alieni}5.
29. 5; h. t. 8; C. 6. 35. 11. Exact relation of these laws uncertain.
P. 3. 5. 6.
P. 3. 5.3; D. 29. 5. 1. 27,28 ; C. 6. 35. 12. Hadrian laid down the restriction clearly
Spartian, Hadrian, 18. 11.
'
4 Except suspects on other grOlmds, 29. 5. 1. 26, 30; P . 3. 5. 7.
(; P. 3. 5. 3, 6, 8; D. 29. 5. 1. 31.
. .6 29. 5. 3. 4.
So might those subject to pledge or usufruct, or statulibe1-i, or those conditIOnally legated. But no torture of those to whom fc. of liberty was due unless suspected nor
of those held in usufruct or bonae fidei possessed by deceased, 29. 5. 1. 2-5. The Se. speaks
of domini.
7 29. 5. 3. 16; C. 9. 41. 5.
8 29. 5. 10. 11.
~l 29.5. 1. 14, 15; P. 3. 5. 5.
10 29.5. 1. 7-9,12, not those given in adoption.
29.5. 1. 11.
12 And killing of foster-child did not bring the Se. into operation, 29. 5. 1. 10, 16.
•
18 29. 5. 1. 13.
.
14 The reason in the text cannot be right (quia exstinctum legatum et libertas est). The Will
might not fail: there might be other heredes.
15 29.5.10.
1

C. Th. 14. 18. 1; C. 11. 26. 1. For light offences, .flagellis ve1'bemti, 48. 2 .. 6; plotting
against life of dom·inus, burnt alive, 48. 19. 28. 11; a,t1'OX iniuria, condemned ~n .m~tal.lum;
ordinary case~ scourged and returned for temporary chams, P. 5. 4. 22; 47. 10. 45, s~1l111ar rule
for abact01'es,
5. 18. 1. A~ to l:eturn to dominus, Momms~n, op. cit. 898. If domwus would
not receive them, sold if pOSSIble, if not, perpetual opus publtwm, 48 ..19. 10. pr., post! Ch. XVII .
For coining, killed, but no right of fisc arose: no forfeiture unless donnnus knew. ThIS rule was
general, P. 5. 12. 12; C. 9. 12. 4.
.
.
.
2 G. 3. 189.
A .slave who dug up a publIc way mIght be fusbgated by anyone: a freeman
would be fined, 43. 10. 2. Another case, 47. 9. 4. 1.
3 Schol. Bas. (Heimbach) 60. 52. 12; C. 9. 49. 1.
.
.
4 43. 24. 11. 7; 50. 17. 157. p1·.
Factum vi aut clam, 43. 24. 11. 7, undertakmg taClt
fideicommis sum, 35. 2. 13.
5 C. 9.23. 6,post, Ch. xxv. Effect of SUbSC1-iptio, 48. 10. 1. 8, 14, 15. 3,22.9.
6 44. 7.20.
7 47.10.17. 8.
8 25. 2.21. 1.
9 C. Th. 9. 10. 4; C. 9. 12. 8.
10 C. 9. 19. 2 (390);
.
. .
11 Ante, p. 93. But 40. 9. 2 also assumes its possibility.
12 Mommsen, op. e~t. 968;
13 Tac. Ann. 13. 32, 14. 42.
1
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The basis of the liability was that they did not render help, armis,
manu, clamore et obiectu corporis!. The torture was not punishment:
it was a preliminary to the supplicium which awaited the guilty person.
Not doing his best to save the domin'us sufficed to justify torture:
more than this would of course be needed to conviction of the murder.
Though it were clear who killed, the qttaestio must continue, to discover
any prompters2. The lex Cornelia gave a money reward for revealing
the guilty slave 3• Though the heir was accused the slaves might still
be tortured 4. The Sc. applied only to open killing, not to poisoning
and secret killing, which the slaves could not have prevented 7 : it must
be certain that he was killed violently5. If the owner killed himself,
only those might be tortured who were present, able to prevent, and
failing to do so; in that case they were liable not merely to torture, but
to punishment 6•
Fear of personal harm was no defence, if they took no steps in protection: they must prefer, says Hadrian, their master's safety to their
own 7. But as failure to help was the ground of liability there were several
excuses. Thus, unless circumstances shewed them to be doli capaces B,
child slaves might not be tortured, though they might be threatened 9 •
N or could those be tortured who did their best though they failed to
save 10. If the master lived some time and did not complain of the
slaves, or if, as Commodus ruled, he expressly absolved them, they were
not to be tortured 11. If the husband killed the wife in adultery, there
was no torture, and if either killed the other, slaves were not to be
tortured without proof that they heard the cries and did not respond 12.
It should be added that even the master's dying accusation was not
proof entitling the authorities to proceed at once to supplicium without
further evidence l3•
These provisions are merely ancillary to the main provisions of the
Sc. Silanianum, the object of which was to secure that the death should
be avenged, by preventing beneficiaries of the estate from taking it, and
therefore freed slaves from getting freedom so that they could not be
tortured, till steps had been taken to bring the slayer to justice. It
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provided that the will should not be opened till the quaestio had been held
(i.e. all necessary enquiry made), with a penalty of forfeiture to the Fisc,
and a further fine 1• The will was not to be opened, no aditio was to be
made, or bonorum possessio demanded, till the quaestio 2, the time for
claims of bonorum possessio being prolonged accordingly, except in case
of poisoning, where as there would be no quaestio there need be no
delays. There was an actio popularis (half the penalty going to the
informer) against any who opened the will before the quaestio had been
held 4. If some slaves ran away and the will was opened and they were
freed by it they could still be tortured 5.
1 P. 3. 5 . .1; C. 6. 35.~. Other enquiry may be needed besides tortme of slaves, 29, 5. 1. 25.
By Se. Taunanum penaltIes not enforceable after five years, save in parricide, when they are
perpetual, 29. 5. 13.
2 29.5.3.18,29; P. 3. 5.1.
s 29. 5. 21. pr. It appears that in later law similar delays might be ordered where other
offences were supposed to have been committed by slaves. Dareste, N. R. H. 18.583.
4 29. 5. 25. 2.
5 h. t. 3. 17, h. t . 25. 1. Justinian provided for a doubt left by this legislation as to the date
at which, in such cases, the liberty took effect, C. 6. 35. 11. Many details of these matters are
omitted, and see post, Ch. xxv.

1 h. t. 19.
2 h. t. 6. pr'., 17; P. 3. 5. 12.
s 29.5.29. pl'., and conversely, punished one who concealed a slave liable under the Se., h. t.
3.12.
4 29, 5. 6. 1; P. 3. 5. 9.
5 29.5.6.3,1. 17-21,24; P. seems to hold that there might be tortme in case of poisoning,
P. 3. 5.2. This refers to the other provisions of the Sc., i,e. the exclusion of the he1'es who does
not seek the mmderer.
6 P. 3. 5. 4; D. 29. 5. 1. 22,23.
The text observes that the Sc. does not apply.
7 29. 5. 1. 28, 29.
B h. t. 14.
9 h. t. 1. 32, 33.
10 h. l. 34, 35. Mere pretence at help was no defence, h. l. 36, 37.
Other excuses were
sickness, helpless age, blindness, lunacy, dumbness so that they could not call, deafness so that
they could not hear, shut up or chained so that they could not help, at the time protecting wll&
or husband of the owner, h. t. 3. 5, 11.
11 h. t. 1. 38, 2.
12 h. t. 3. 2, 3.
IS h. t. 3. 1. Slave so handed for supplicium was not in the he1'editas pro Falcidia, 35. 2. 3. 39.
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was a popularis actio sepulchri violati: .if B.'s. slave lived, or built, ~n
A's sepulchre he was punished, extra ordwem: If he ~nly resorted to It,
A had the above action in a noxal form 1. The action under the lex
Plaetoria for overreaching minors appears to have b~en no~a12. We are
told that the actio doli was noxal, if the matter In whICh the dolus
occurred was of the kind which gives rise to noxal actions, but de
peculio, if it was a matter which ordi~arily giv~s rise to the actio .de
peculio 3• Although iniuria was an ordmary ~ehct, and thus gave rIse
to a noxal action, it does not seem that thIS was the usual course.
Probably the damages in iniuria by a slave were ordinarily so small
that there would be no question of noxal surrender\ and another course
commonly taken was to hand over the slave to receive a thrashing and
be handed back again 5. This alternative punishment depended on the
common consent of the dominus, the iudex and the complainant6: once
duly carried out it barred further action by the injured .person 7. •
Though in principle it is clear that noxal surrender IS not a~phcable
in cases of contract or crime, there are some cases that create dIfficulty.
Delict may occur in connexion with contract, and the questi?ns to whic~
these cases give rise will require attention lat~r8. As ~o cnme. there IS
no real difficulty, but it is observed by CUJas that m relatIOn to a
number of cases, mostly of actiones populares, it is difficult to find any
principle. He remarks 9 that in some s~c~ case~ th~~e ~s noxal liability,
e.g. for deiecta et effusa, where the slave IS IdentIfied : In .others,. such as
Albi corruptio, there is no noxal surrender, but there IS punIshment
of the slave 11 , ext1"a ordinem, apart from criminal liability 12. This punishment, extra ordinem, is sometimes called action in servum: it arises also
as we shall see in some cases of deiecta et effusa I3 • It arises in some
private delicts, e.g. damn'l.lm in turba, incendium, iniuria 14• The actio
popularis sepulchri violati was ordinarily in servum, but, as we have
12 47.
11. Fabian. See Collectio librorum .
. antems.
' t p. 300 . D .4. .
4 .24. 3 pu.s
t
Fr. 12.
ad 3.
form.
mrlS
the case on the level of iniw'ia-see below. Other cases are, rnetus (4. 2. 16. 1), Se?'VL COTl'UptW
(11. 3. 14. 3), arbon~m fw·tim caesaTUm (47. 7. 7. ?-7), .wrongful .measurement by slave of
mensm' (11. 6. 3. 6),. re~usal .to allow entry of a rntssus tn possesswnern (39. 2. 17. pl'.) and
disobedience to certam mterdlCts. Post, p. 128.
.
s 4.3.9.4; 4.4.24.3. Thus if a slave dolo rnalo cea~ed to possess a thing the master wa: s
no longer liable to ad exhibendurn, but h.e wa~ noxally habl~ for dolus or furturn (10. 4. 16).
In a matter arising out of contract the actw doh :wa:s de peculw,. 47. 7. 49. .
,
.
4 Under the lex Plaetoria where there was a SImilar alternatIve, the harmful transactIOn was
set aside so that there might be no damage.
5 2. 9. 5; 47. 10. 45.
One text suggests that t~is was t~e proper c?urse (47. 10. 9. 3),
though we are told elsewhere (h. t . 17. 3) !hat what ~ght be a lIght matter If done by a freeman
mi ht be serious if done by a slave: C1'eSCtt conturnelta ex persona.
.
g6 47. 10. 17. 4. C. Th.13. 3. 1 (321) p1'ovides that, if a slave insult.a professor, hIS master must
flog him in the presence of the professor or pay a fine. Th~ slave mlg~t be held as a pledge but
it is not said that surrender released. In the Const. as It appears m the Code (C. 10. 53. 6),
these provisions are omitted.
.
" 40
7 47.10.17.6.
8 Post, pp. 122 sqq.
9 CUlas, Observ. xxn.
•
10 9. 3. 1. p r' .; h. t. 5. 6.
11 2. 1. 7; P. 1. 13a. 3; Lenel, Ed. Perp. § 7.
12 48. 10. 32. pr.; P. 5. 25. 5.
13 9. 3. 1. 8.
14 47.8.4.15; 47. 9. Lp?'.
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seen, it might be noxaP. Under the lex Plaetoria there was, in the
action developed by the Praetor, as in iniuria, the alternative 2. Cujas
discusses 3 some of these inconsistencies, and explains them on the
ground that no action is noxal except by express enactment by lex
or edict, and that all these inconsistencies occur in the edict the
Praetor deciding whether the proceeding shall be noxal or n~t by
considerations, apparently rather arbitrary, of the kind and magnitude of the offence.
Noxal liability is only for the actual wrongdoing of the slave. If
my slave occupies a house from which something is thrown, he is the
occupier and, if he were a freeman, he would be liable. But I shall
not be noxally liable: it is not his delict. Ulpian thinks that as the
thing ought not to go unpunished, the only thing to do is to deal with
the slave extra ordinem 4• So where a slave is exercitor and goods are
wilfully destroyed by an employee, the master's liability will not be
noxal, if the employee is not his slave 5• If he is, there will be a noxal
action, and if he is a vicarius of the exercitor this action will be limited
to the pemdiurn of the exercitor 6•
The person primarily liable to be sued on the slave's delict is his
dominus 7, The proceedings might begin, if necessary, with an actio ad
exhibendum, for the production of the slave, but since the action might
proceed in his absence, this would be needed only where there was
doubt as to the identity of the slave who had done the harm. In that
case there might be actio ad exhibendum for production of the familia,
and the plaintiff could then point out the one on account of whom he
wished to proceed 8. The liability depends not on the mere fact of
ownership, but on potestas, which is defined as praesentis corporis copiam
fac'ultatemque 9 and again as facultatern et potestatem exhibendi eius 10•
These explanations are not too clear, but it seems most probable that
the word refers to a physical state of things and has no relation to
right l l• A slave in flight, or even away on a journey, peregre, is not
in potestas I2 • On the other hand a slave merely lent or deposited is
still S013. The same rule is laid down for one pledged; it is remarked
that the holder has not potestas in these cases, and the owner has,
if he has the means to redeem the man 14. But though we are
1 47. 12. 3. 11.
2 4. 4. 24. 3.
3 loco cit.
4 9. 3. 1. 8.
So also a noxal action is denied for . the case of things suspended over a public
way, 44. 7. 5.5.
.
5 47.2. 42.pl'.
6 Post, Ch. x.
.
7 Exceptional cases later.
8 10.4. 3. 7.
9 50. 16. 215 .
10 9. 4. 21. 3.
11 Lenel, op. cit. § 58.
This seems to follow from the structure of 50. 16. 215. The contrary
opinion of Girard is due to his view as to the nature of the interrogatio, shortly to be considered.
12 9.4.21. 3; 47.2.17.3.
13 9.4. 22.p?·.
14 9. 4.22.1,2.
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told that an owner has not potestas over a pledged slave whom he
has not the means to redeem, it hardly follows that the holder has, and,
even if he has, it must be remembered that the liability does not
depend on potestas alone. A pledge creditor was not directly liable,
though, as we shall shortly see, he could in the long run be deprived of
the slave.
The parties being before the Praetor the proceedings begin, or
may begin, with an interrogatio of the defendant, as to his position
with regard to the slave. Upon the exact content of the interrogatio
there has been much controversyl. Many texts speak of it as being,
an eius sit, i.e. on the question of ownership 2. There are others which
assume it to be, an in potestate habeat a• And there is at least one
which may be read as implying that they mean the same thing 4. The
most probable view seems to be that now adopted by LeneP. He holds
that there were two interrogations, for different cases. The procedure
was certainly different according as the slave was present or absent.
Only an owner could defend an absent slave, but anyone could defend
a present slave if the owner were away6. In Lenel's view the point is
that defence by the third party is in the interest of the owner, not of
the slave, but this interest exists only where the slave, since he is
present, is liable to ductio. Many texts shew that the Edict, Si negabit,
giving alternative courses where potestas is denied, refers only to absent
slaves 7. And Ulpian in a very important place, (probably the beginning
of his comment,) emphasises the importance ' of the question, whether
the slave is present or absent 8 • If the slave were there, the question as
to potestas would be absurd: the only question would be whether the
ownership was admitted or denied. If it were denied there was a right
of ductio, but if the plaintiff thought he could prove ownership he
might do so, since he had then a right to a proper conveyance of the
slave: hence the question, an eius sit 9. But if the slave were absent,
the defendant, who admitted ownership, might deny potestas. There
would be an interrogatio as to this, and it is to this alone that the
edict refers which gives the plaintiff, in the case of denial, a choice
between the oath and a iudicium sine deditione. This edict does not
deal with the case where it is admitted; here, clearly, the defendant
must defend, or give security for noxal surrender. In stating this view
of Lenel's, it has been necessary to anticipate some of the details which
1 Girard, Nouv. Rev. Hist. 11. 429; Kipp, Z. S. S. 10. 399; Lenel, Z. S . S. 20. 9; Id., Ed.
Perp. (French Edition) 1. 180.
2 9.4. 26. 3,27. 1, 39. 1; 11.1. 13. 1, 14. pr., 20. pT.
a 9.4.24.11.1. 5, 16.pr.
4 11.1. 17.
,) loco cit.
6 Or a bonae fidei possess01·.
7 2. 9. 2. 1; 9. 4. 21. 1.
8 9. 4.21. 1,21. 4, 22. 3,26.5.
9 See, however,post, p. 103.
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will have to be stated in the systematic account of the action which
must now be given 1.
The domimLs who has admitted his title may" defend" the slave.
This involves giving security that the slave shall · be present at the
hearing-cautio iudicio sisti. There were differences of opinion as to
what was implied in this promise. Labeo held that the defendant
must not do anything to lessen his right in the slave meanwhile, or
use delays till the action was extinct: he must do nothing to make the
plaintiff's position worse 2. Any alienation of him to a person out of
jurisdiction or to a potentior whom it might be difficult to bring before
the court, was a breach of this undertaking 3. Noxal surrender was not,
(though Ofilius thought otherwise,) for the liability still attached to the
man, on the principle, noxa caput sequitur 4. (It must be noted that in
all these cases the security is only donec i~tdicium accipiatur 5, so that
there is no question of an intervening litis contestatio: the action can
be simply transferred.) To produce, free, one who had been a statuliber
before, satisfied the promise, since the possibility of his becoming free
was to have been reckoned upon 6.
If, admitting his title, the dominus is not inclined to defend the
slave, his proper course is to surrender him to the plaintiff, making
according to the Digest a formal transfer of him 7. If he does this he is
absolutely released, though there exist minor rights in the man 8. In
the classical law it seems likely that simple abandonment, that the slave
might be ductus, sufficed, since the master's mere presence would not
impose a duty on him which he could have avoided by staying away;
and in absence of the master ductio released 9. Thus an outstanding usufruct is no bar, and the usufructuary cannot recover him without paying
litis aestimatio to the surrenderee, provided the surrender was in good
faith 10. The effect of the transfer is to make the transferee owner 11.
Thus if it be to the usufructuary the usufruct is ended by confusio 12.
The fact that the slave dies after surrender is of course not materiapa.
1 The effect of silence of deft. on the enquiry is not stated. Lenel thinks an answer could
be compelled, citing an analogous ?ase (25. 4. 1. 3). But as the text shews, in the special case
there handled the needs of the partIes could not otherwise be met. This is not so in om' case,
and. it has been ~uggested that here, as in some other cases, silence was treated as contumacy
e9.Ulval~nt to demal. Naber, ~nemosyne, 30. 176. The person interrogated may ask for delay,
smce hIS answer may have serlOUS results, 11. 1. 8.
2 2.9.1. 1.
3 [bid.
4 2.9.1. 2.
5 2.9. Lp)'.
G 2.9.6.
The same was true m otherlcases of freedom: he could still be sued. This did not
hold in iniuna since the fact that he was free would prevent the corporal punishment which
here ordinarily replaced damages or surrender, 2. 9. 5. Ante, p. 100.
.
~ 50.16.215; ,9.4 .. 21. pr., 33.29, which Eisel~ thinks interpolated (Z. S. 8.13.124). H. t. 32
(WhICh he also thmks mterpolated) says that dom~nus handing him over must de dolo pTomittel'e
i.e. that he has not made his l'ight in him worse in any way, 9. 4. 14. 1.
'
8 9. 4. 15; In. 4. 8. 3.
9 Cp. 6. 2. 6; 9. 4. 29.
See also post, pp. 104, 106.
10 7. 1. 17. 2; 9. 4. 27. pr.
So where the slave was pledged,4. 3. 9. 4. As to these texts,
post, p. 117.
11 In. 4. 8. 3.
12 7.4.27 .
l~ The Institutes say: (4. 8. 3) that th~ slave was entitled to freedom, auxilio praet01'is invito
dom~no, when he had WIped out by earnmgs the damage done-an extension to slaves of the rule
appbed to noxal surrender of sons, obsolete in Justinian's time. It is not in the Digest or Code.
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If the dominus will neither surrender nor defend he is liable to an
actio in solidum with no power of surrender 1.
If the defendant is present and the slave absent, and the defendant
denies potestas, the plaintiff has alternative courses. He may offer .an
oath on the question of potestas 2• If this is refused condemn.atIO?follows with the alternative of surrender 3• If it is taken, the actlOn IS
10st4 but this does not bar a future action based on a new potestas,
begi~ning after the oath was taken 5. The altern~tiv~ course is ~o t~ke
an action, sine noxae deditione, there and then 6, whICh Imposes obhgatIOn
in solidum, but is lost unless actual present potestas be proved or loss
of it, dolo malo 7• This action on denial of potestas may of course ~e
avoided by witha.rawing the denial before · litis contestatio 8, and as It
has a certain penal character it is not available against the heres of the
deni er 9. If the defendant did not deny potestas, Vindius held that he
could be compelled either to appear with the slave to acc~pt a iudi?ium,
(iudicio sisti promittere,) or, if he would not defend, to ~IVe securIty to
produce the man, whenever it should be possible 10. But It appeaJs that
the action could not be brought and defended in the absence o~ the
slave, if there was any doubt as to the defendant's being a per~on hable
for him, i.e. owner or bonae fidei possessor. Where he has gIVen such
security he will be free from liability if, whenever it is possible, he
conveys him to the plaintiff.
If the dominus is absent from the proceedings in iure, and the slave
is present, he may be taken off (ductus) by the claimant, iussu praetor~sll.
This releases the defendantI2, and as in the case of an indefens~~s, gIves
the holder the actio Publiciana 13• But on the return of the dominus,
the Praetor may, for cause shewn, give him leave to defend 14. The slave
must then be produced by the plaintiff. A difficulty arose from the
fact that the praetor's order had put the man in the bona of the plaintiff,
and a man cannot have a noxal action on account of his own slave, but
the Praetor made an order restoring the extinguished action 15. Moreover, in the absence of the dominus, anyone interested, for instance
a pledgee or usufruct uary 16, might defend the slave for him, and would
have an actio negotiorum gestor-urn against him 17. And such persons,
like the owner, might, if they were absent in good faith, come in later
and defend 18.
9. 4. 21. 4, 22. 3.
2 9. 4. 21. 2.
3 h. l. 4.
h.l. 6. The oath might be taken on his behalf by tutor or curator, but not byp~'ocurator, h.l. 5.
5 h. Z. 6; h. t. 23.
Neratius points out that in the new potestas there .m~ght even be an
action sine deditione, if the circumstances give rise to it, although on the eXIstmg potestas the
oath was alternative to and thus exclusive of .such an action.
6 2. 9. 2. 1; 9. 4. 21. 2.
7 2. 9. 2. 1; 9. 4. 22. 4.
8 9. 4. 26. 5, or later if deft . a minor.
9 Ibid.
10 2. 9. 2. 1.
11 Ibid.
12 9. 4. 39. 3, exceptio doli.
. . 1.3 ~. 2. 6.
14 2. 9. 2. 1.
So if dominus who refuses to defend is entitled to 1'estt tutw tn tntegrum.
15 2.9.2.1.
16 2.9.2.1; 9.4.26.6.
17 3. 5. 40.
. 18 9. 4. 26. 6, 30.
I
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But the case of one who defends for an absent master must be
from that of one who, not being dominus, has, upon
"tnterrogatio, admitted his responsibility as such. A person who has
thus admitted potestas, is noxally liable, and if he is sued the dominus
is released 1.
His liability is as great as that of the dominus 2
but he must give security iudicatum solvi as he is not the reai
principalS. Payment by him before litis contestatio would release the
dominus, as well as payment under the judgment 4. As the mere
surrender by a person who is not owner does not pass dominium, the
release is not ipso iure, but, in fact, it is effective. If the dominus
sues for the slave he will be met by the exceptio doli, unless he tenders
the damages 5. The receiver by the surrender acquires the actio
Publiciana, and if the dominus replies by an exceptio iusti dominii,
be has a replicatio doli 6•
If the wrong is to two people, the damages will be divisible, and
-each must sue for his share. But if one sues the surrender will have
to be in solidum to him, as it does not admit of division. He will
be liable to the other by iudicium communi dividundo, i.e. if it is
damage to some common thing. And if both sue together the judge
may order surrender to both 7, in common.
. ' The intentio of the formula in noxal actions states the duty as being
eIther t~ pay 0:: su::render, and these may be described, provisionally, as
alternatIve oblIgatIOns. The condemnatio leaves the same choice, but
now the primary duty is to pay; surrender has become a merely
"facultativ:" mode of release. 'rhus a judgment simply ordering
surrender IS null 8. It follows that the actio iudicati is only for the
money: if this is defended the right of surrender is lost 9. But surr?nder ~fter condemnatio does not release, if there are any outstanding
rIghts In the man, such as usufructI°, and the plaintiff can sue by
actio iudicati, without waiting for actual eviction, unless the outstanding right is extinguished 11.
The typical defend ~nt is the owner having potestas, but the PraetOl~
extended the liability to one who would have had potestas but for his
~istinguished

11. 1. 8, 20 or the futm-e dorninus in case of serm~s heredita1ius, h.t. 15. pl·.
11. 1. 14. pr., 15. 1, 16. 1, 20.111'.
causa cognita, i .e. if it appears that he is not owner. A non-owner sued need not as he did
not assume the position, 9. 4. 39. 1.
'
•
4 9: 4. 26.~.
Such confessions. bind only if they can conceivably be true, e.g. not in any case
m WhICh admltter could not pOSSIbly be owner. But the Roman jm'istic doctrines as to the
nature and effect of impossibility are imperfectly worked out, 11. 1. 16. 1, 14. 1.
5 9.4.27.1,28. p1'.
6 9.4.28.
7 9.2.27.2; 9. 4: 1~,p1" . These r~les apply only where there is such a common interest: if
the damage was to dlstmct thmgs of different owners, there were two distinct delicts
8 42.1. 6. 1.
.
9 5. 3. 20. 5.
If before judgment he has promised to payor surrender the action on his
promise of com-se allows him both alternatives.
'
10 42. 1. 4. 8.
.11 46. 3. 6~. Perhaps sm-render of him as statuZiber sufficed, but it is not clear that the text
WhICh says this (9. 4. 15) refers to surrender after condemnation.
(
1
2

S

Noxa Caput Sequitur

106

[PT. I

fraud l . The rules are in the main as in ordinary noxal actions, but
as he is treated as if he still had potestas, and he has, in the ordinary
way, denied potestas, he is liable in solidum 2. The action lie~, whether
some other person is liable or not, e.g. when the slave was sImply told
to run awaya. But if there is a new owner ready to take the defe~ce"
or the slave, having been freed, presents himself to do so, with secunty,.
the old master has an exceptio4 and the plaintiff who has elected to take
one liability cannot fall back on the other 5• In one text we are told
that if after litis contestatio in this praetorian action based on dol'us, the
slave appears, and is then ductus for lack of defence, the do:ninus i&
entitled to absolution, exceptione doli posita 6 • The hypothesIs seems
to be that the plaintiff, having brought this praetorian action, elects on
t he appearance of the slave, to treat the refusal to adm~t. potestas, ~s·
having been a refusal to defend. Though there has been ht~s contestat~o
in the action, he may do this, but the defendant will be absolved. ThIs
7
is an application of the principle, omnia iudicia absolutoria esse , sin~e
as we have seen this ductio of an indefensus would have released, had It,
been done before litis contestatio 8•
The principle, Noxa caput sequitl.,~r, which underlies these rules i&
si.mple. The owner with present potestas is liable, whether he was ow~~r
at the time of the wrong or not. Thus a buyer even about to redhlblt
is noxally liable, and, as he might have surrendered, he can recover
from the vendor no more than the price 9• This minimal cost of surrender he can recover, whether he actually defended the slave, or
surrendered him on a clear case lO • It is enough that he is present
owner: the fact that the sale is voidable as being in fraud of creditors,
or that he is liable to eviction by the vendor's pledgee, or that the
ll
vendor is entitled to restitutio in integr1.,llm- all these are immaterial •
As the master's liability depends on potestas, it is determined, (subject
to what has been said as to dolus,) by death, alienation or manumission
of the slave before litis contestatio 12 : a mere claim of liberty does not
destroy the noxal action, but suspends it so that if the man proves a
slave it will go on: if he proves free it is null 13. A bona fide
1

9. 4. 12, 21; 47. 2. 42. 1.

The action is often opposed to the" direct" noxal action, 9. 4.

39
24, 226.2.
9. 4. 16, 22. 4, 39.
s 9. 4. 24.
4 9. 4. 24, ;5:in 4 2i2 2
5 9.4.26. pT'.; 47.2. 42.1.
6 9.4.39.3.
. : .' .
8 Ante, p. 103. As in this action the .inten~io said nothing about surrender, the ductw IS not
ipso iUT'e a discharge. Hence the exceptw dol~.
9 21 1 23 8
10 19. 1. 11. 12.
hen
11 9.' 4: 36.' Where A's slave was stolen by B and stole from B we ar~ told tha.t A
he
got the man back was noxally lia:ble t~ B (4? ~. 68. 4) . This abs~'d-lookIDg rule IS saId to be
based on public grounds: it conflIcts WIth prIDClple. One. noxally lia~le for a m~n cannot have
a noxal action for his act (C. 6. 2. 21. 1) .. A malae fid.e~ posseSSQ1' IS n0;x.ally lIable (9. 4: 13),
and if the slave h as been, since the act, ID such a pOSItIOn that the actIOn could not arIse It.
cannot arise later (G-. 4.78; D. 9. 4. 37, etc ., post , p. 107) .
12 9.4.5.1,6, 7.pT. , 14. p r. Even after action begun, 47. 2. 41. 2,42.1.
I S 9.4.42. pr.

:v
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releases the master, but the slave himself will be liable,
If alIve and free, (.assuming the master not to have been sued,) and
cannot
and so will anyone who tak es possessIOn
. 0 f'
h ' 2 surrender hlmselfl
•
:
1~. If a ~ervus nox~us IS captured by the enemy, the right of action
reVIves ?n hIS .return 3. If a civis becomes a slave after committino' a
b
wrong hIS dom~nus is liable 4 •
There is an important rule, that there can be no noxal liability
between master and slave, and thus, whatever changes of position take
place, an act by t.he s~ave aga~nst his dominus having potestas can
~ever create an actIOn eIther agamst another owner or against the slave
If freed 5. Moreover, it is finally extinguished if the slave comes into
the ~a~ds of one with whom the action could not have begun 6: where
the mJured person acquires the slave the action will not revive on
sal.e o~ manumission. This is the Sabinian view which clearly prevaIled :n later law 7• It is im material how temporary or defeasible the
con'(l.,l;SW m~~ be: A buyer redhibiting, either by agreement, or by the
act~o r~dh~b~tona, has no noxal action for what the slave has stolen
w~lle hls 8, though as we have seen there is a right of indemnification,
WIth the alternative of leaving the slave with the buyer, noxae nomine 9•
Even though the sale be annulled, the slave being inemptus there can
be no actio jurti 10•
'
. The case of legacy of the slave gives rise to some distinctions.
GalUs, deali~g wit~ leIl.atum per damnationem, in which the property
IS for the tIme bemg m the heres, says that, if the slave has stolen
froI? him either before or after aditio, he is entitled, not to a noxal
actIOn, but to an indemnity, before he need hand over the slave 11
J ulian, dealing no doubt with a legatt(;m per vindicationem, says that i~
~ cas~ of theft before aditio, there is an ordinary noxal action 12.
What
IS ~ald of legatum 'pe~ damnationem is no doubt true of any case in
whIch the ownershIp IS for the time in the heres. He is noxally liable
for such slaves: Afncanus 13 tells us that if he. is noxally defending such
~ G ..4 ..77 j In. 4. 8. [,; 47.8. 3; C. 4. 14.4.
9 4 ~~~., 9
7:
/h3't 2tlh' 1 j 47. 2. 65; P. 2. 31. 8. It avails against heres, but iU1'e dominii
. : . . TiftS IS la f a
e word pe1petua seems to mean. Donatio mortis causa of a sel'vu;
nox;us was a g on y 0 what he was worth as such, 39. 6. 18. 3.
5 13. 6. 21. l,i 47. 2. 4~; 3.
4 In. 4. 8. 5 j G. 4. 77; cp. P. 2. 31. 7, 8, 9.
Unlessh~ .contrect after.wards.. 47.2 .. 17,p1'.,I; G.4.78j In.4.8.6j C.3.41.1j 4.14.6.
For the restrIctIOn to the case ID whIch he IS actually in potestas see 47.2.17.3. Th t I
property could be recovered from any holder C 4 14 l
'
e s 0 en
6 47.2.18.
' . . . .
? Ib.; ~. 4. 37; G. 4. 78; In: 4. 8. 6. Gaius tells us tbat the Proculians had held that the
actIOn reVIved when the confUSIOn ceased-a rule which would have most inequitable results
847.2.17 . 2; h. t. 62. 2.
9 A nte p . 62' D. 21.1. 31. 1 52 58' 47 2 62 2
~~ 47.2. 6S. 3.
....
11 30. 70. p r., 3. "
, ,
, . . . ' .
~ 9. 4. 40, a for·twn If It was after aditio.
In 47. 2. 65 Neratius gives the rule and the
reason.
13 47.2. 62. 9.
~ rule which Ulpian expresses with perhaps more regard for principle when
he says there was, 111 such a case, absolution, o.fjicio iudicis, 9. 4. 14. 1. As to heir's duty f
warranty as to noxa, ante, p. 16.
0
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a slave who is a statuliber, and the condition is satisfied during the
iudicium, he is entitled to absolution.
If the confusio arises only after litis contestatio, the vendor is not
released, any more than he would be in the same case, by selling to a
third person, or by freeing the slave, and here, as there, since he has
deprived himself of the power of surrender, he must pay in full 1.
.
These rules give rise to a difficulty, at least apparent. If the
event which divests the ownership of the defendant occurs before litis
contestatio, a new action can of course be brought against the new
owner. If it occurs after litis contestatio it might seem that any fresh
action might be met by an exceptio rei in iudicium deductae. It is
clear however that, at least in the case in which the slave became free,
this was not the case: it was the duty of the Praetor to order the
transfer of the iudicium to him 2. This way of putting the matter
shews that the action was one and the same: it was only the iudicium
that was transferred-the intervention of the Praetor being needed to
make the necessary changes in the formula 3 • In like manner the
ordinary noxal action and that sine noxae deditione against dominus
$ciens were really one and the same, so that the plaintiff could pass
freely, pendente iudicio, from either to the oth er 4. The act was done by
the slave; the obligation centred in him, and the action, in all its
forms, is really one. Hence it seems that if the case were one of
transfer of ownership the pending iudici1~rn would simply be transferred to the new owner in the same way. It may be noticed that, in
those cases in which the renewal of the action is declared to be
impossible, the fact that the action is already decided is expressly
emphasised. In one case it is because res finita, est 5• In another it is
quasi decisum sit 6. TTanslatio iudicii was a recognised incident of
procedure, though there are few texts which deal with it expressly.
Leavino- out of account the difficulties of this tTanslatio iudicii 7 , and
the cases i~ which there is no release because the fact which divested
the ownership was caused by the defendant, we must consider some of
the cases of transfer. The texts which deal with the case of statulibeT
lay down clear rules but have been abridged, at least, by the compilers,
and shew that there were disputes among the earlier lawyers 8• It is
laid down, on the authority of Sabinus, Cassius and Octavenus, that
the heTes, noxally sued, may surrender the statulibeT, and is thereby
released, as having transferred all his right!>, being required, however,
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to give security against any act of his, whereby the man may become
free 1. The doubt which existed may have been due to the fact that as
the Il'ilan passes into the potestas of the injured person the remedy is for
ever destroyed, while the condition may immediately supervene and
release the offending slave 2. On the Proculian view, which allowed
revival of noxal claims when the confusio ceased 3, the difficulty would
not have arisen, at least, if the surrender had been without judgment.
If the condition arrived, pending the noxal action, the possibility of
surrender was at an end and we are told that the defendant was
released 4 (the heres having however to hand over to the injured person
any moneys he had received under the condition, in so far as they were
not paid out of the peculium, which belonged to him 5). This rule has been
remarked on as exceptional, as, in other cases in which the ownership
passes, the defendant is not released from his obligation to pay the
damages 6. This seems to be the law in the case of death 7, and it is
clearly laid down for the case in which the slave is evicted, while the
noxal action is pending 8, and for that in which a slave is noxally
surrendered while another noxal action is pending!>. On the other
hand, where a fideicommissary gift takes effect, or the condition on a
legacy of the slave arrives, before judgment in the noxal action, Ulpian
treats the case as on the same level with that which we are discussinQ
,-,'
as he does also that of one declared free in an adseTtio libeTtatis while
a noxal action is pending: he says that the noxal iudicium becomes
inutile 10 .
The difference is rather formal than important. Though the owner
of the dead slave is still liable he is released in classical law by
handing over the corpse, or part of itll. And the evicted defendant
need not hand over the man to the successful claimant till security is
given for the damages in the noxal action 12. And in the case in which
he is noxally surrendered to A while B's noxal action is pending,
though judgment will go for B, there is no actio i'Udicati13. It is
probable that the original starting-point is that of continued liability,
if the divesting fact occur after litis contestatio. The inequitable effect
of this led to modification, arrived at, in a hesitating way, by the help
of a gradually increasing freedom in the conception of tTanslatio
iudicii. In the case of the statulibeT, the supposed slave declared
free, the slave freed by fideicommissum, there was absolute release
9. 4.14.1.
2 40.7. 9.p1'. Cp. 47. 2. 62. 9.
Ante, p. 107.
4 9.4.14.1-16.
5 47 . 2. 62. 9, post, Ch. XXI.
6 Koschaker, loco cit .
7 Post, p. 111.
8 6. 1. 58.
9 9. 4. 14. pT. ; cp. 9. 4. 28.
10 9. 4. 14. 1,42. pr.; cf. 40. 12. 24. 4. The absolutio is however officio iudicis in the case of
satisfaction of the condition (9. 4. 14. 1). In the other case eviction does not mean that he was
never liable: a b. f. possess01' is liable. As to the case of adse1'tio, post, Ch. XXVIII.
11 Post, p. 111.
12 6. 1. 58.
13 9. 4. 14. pt.
1

3

1 6.1. 58; 9.4.14.1,15,37, 38. pT.
2 9.4.15.
3 In 3. 2. 14 the slave made heres is noxally liable as heTes, since there was a pending
action. The text does not illustrate the present point.
4 9.4.4.3.
5 9.4.3.3.
6 47.2.42.1; 47.8.3.
Cp. 9. 4.14,15.
7 Koschaker, Translatio Iudicii. See also GU'ard, Manuel, 1006, and post, App. lI.
s Koschaker, op. cit. 199sqq.
9 9.4.15; 40.7.9.2.
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with translatio iudicii. In the case of death, where this was inconceivable, there was no release, but from early times surrender of the
corpse sufficed. In the case of eviction there was no release, but t~e
man need not be handed over without security for the damages In
the forthcoming noxal judgment. It is not clear why this case was
not grouped with those of statuliber, etc., since here tr'anslatio ~as
quite feasible. It is true that in case of eviction there has, in str1C~
ness, been no divesting fact; the legal ownership is unchanged, but thIs
is equally true of the case of the slave declared free in an adsel'tio libertatis. In the case of noxal surrender the solution was not release, but
refusal of actio iudicati. No doubt it is possible to find distinctions in
these cases, but it seems more rational to regard the rules as a gradual
development, in which the Sabinians took t~e progressive side, but
which was hardly complete even in the time of Ulpian.
Some details are necessary to complete the general account of the
action. It must be defended where the wrong was done 1. Oompensatio
is allowed, at least in Justinian's time 2 • Upon surrender the surrenderee normally becomes owner, but not if the surrenderer was not
owner or the slave was ductus because the dominus was absent or
refused to defend or surrender. In such a case the surrenderee iuste
possidet, and has the Publician action 3 , whether he knew, or not, that
4
the person sued was not the owner •
• • • •
5
There is a curious text dealing with the exceptw doh, In whIch
Ulpian, after observing that a vendee is not liable for his vendor's
dolus, and therefore, if he has need to vindicate the res, cannot be met
by an exception based on fraud of his vendor, adds that this is true of
other transactions such as permutatio which resemble sale, but quotes a
view of Pomponius that it is not true in case of noxal surrender. This
is hard to justify 6. It is clear that the noxal claimant could have
recovered the slave from the person aggrieved by the dolus, if he had
still held him, and there seems no reason why the dolus of the intermediate possessor should affect the matter. The rule seems in conflict
with the gener<:tl priority assigned to the noxal claim, which has already
been noted and is illustrated by the treatment of cases where the noxal
claim and a claim of ownership are competing. If the possessor is sued
by A for the slave, and by B on a noxa, and judgment on the vindicatio
comes first, the slave need not be handed over till security is given for
what may have to be paid on the noxal claim 7 , while if judgment in the
9. 4. 43.
2 16. 2. 10. 2.
3 6. 2. 5. 6.
Ante, p. 105, nn. 5, 6.
.
5 44. 4: 4. 31. .. ,
.
The reason in the text, i.e . that It was a lUC1'at~va adqu~s~tw can hardly apply to thIS case,
which often had nothing lucTativa about it.
7 6. 1. 58.
1

4
6
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~oxal ~ction com~s first and the slave is surrendered the surrenderer
1S

not lIable for faIlure to deliver under the arbitrium i1.tdicis I •

It may be convenient to group together the rules as to the effect of
of the slave during the proceedings. If the slave died before the
actlOn was brought, or before litis contestatio, the dominus was released,
even though he. had dolo malo ceased to possess, at the time of the
~ea~h.' unless Indeed he were already in mora in accepting the
~'Lid~c~u~2 . . If the death occurred after condemna,tio, the primary
oblIgatIOn IS as. we ha ve seen 101'
L'
. now
a sum 0 f money: surrender IS
only a facultatIve mode of discharge 3. It appears therefore that death
o~ the sla:e would not release. An imperfect text of Gaius seems to
dISCUSS tblS case, and the question whether the surrender of the slave
dead would suffice 4. The Autun commentary 5 on Gaius carries the
matter further. It declares that, after condemnation, the death does
not rele~se, but the dominus may surrender the body or part of it,
thou~h In the case of animals this could not be done. The text
mentlODs a doubt, whether hair and nails were a part for this purpose,
perhaps because they could not be identified, and so, as Mommsen says,
woul~ be no check on a false statement that the slave was dead ti • The
text 18. v:ry imperfect, but it apparently goes on to discuss, without
determmmg, the question whether this right existed if the death was
caus.ed by culpa of the dominus, or in lawful exercise of his power of
pumshmen.t. It must be noted that all this refers only to death after
condemnatw, and that no trace of these rules survives into Justinian's
l~w. The question~ therefore remain: what was the rule in Justinian's
tIme as to death after condemnatio, and what was the rule in case of
death, p,endente iudicio? It seems to be universally assumed that
deat~ .aft;r. con~emnati? did nO.t in any way release the defendant, in
J Us.tl~lan s law. ThIS solutlOn, consistent with the subordinate
pOSItIOn of surrender after condemnation 3, is probably correct. But it
cann~t be deduced with certainty from anything said in the sources
and It represents an increased burden on the dominus. As to death
after litis contestatio, but before judgment, it may be assumed that the
rule was no severer in classical law, and that thus a corpse might be

d.e~th

1 5. 3 .. 20.~; ~.1. 5~ .
The complications of 9.4.38.2 and 47.2.35.1 do not concern us
The d01mnus IS lIable for any proceeds of the wrong which reach him e.g. by cond jUTtiva'
are .tol.d that the~e is condictio .to the extent of profit with a power of s~l'ender'
!h1s 1S an alluslOn to a. jU1't~, a confusion of language not uncommon in th~
2'
p . . v . 41 • 4 ;D.4.2.16.1;47.1.2.3.
4 ~ 1. 1. 13; 9. 4. 5. 1, 7. pT., 26. 4, 39. 4.
3 Ante, p. 105.
6 Z· ~. 81.
5 §§ 82-87.
See Ed. 4 of Kruegel' and Studemund's Gaius
B
, ' . ' S. 20. 236. M. seems to hold that in case of animals, there was no liability at' all
li ~d'\ IS c~al~n the text th~t the ~'ight to surrender the corpse was a privilege, not a furthe;
a 7 IG~'
e ks, the rule wlth expIatory surrender for breach ofj'oedus Liv 8 39
Irard, lac. c~t.
'
.. .

~!. ~. ~ We
tex~:s~ CumC'
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surrendered, and the view is most widely held that in later law death did
not release 1 • This view rests on the following considerations:
(i) It is clear that death of the offending animal at this stage did
not release the dominus in the actio de pauperie 2• Analogy suggests
the application of the same rule to the ~ase of slaves, though the
actions were not identical in all respects.
(ii) In one text 3 it is said that one who has accepted a iudicium,.
on account of a slave already dead, ought to be absolved, quia desiit
verum esse propter eum dare oportere. Thi~ would hardly be said if
death after litis contestatio discharged the liability.
(iii) Several texts dealing with one who has dolo rnalo ceased to
possess, make it clear that, in that case, death after litis contestatio did
not discharge4, and one of them uses words which may be read to imply
that the conditions of this action are, in this respect, the same as those
of the ordinary noxal action 5. But these texts lose much of their force
in view of the well-known rule that dolus pro possessione est 6.
(iv) The formula expresses payment and surrender as alternatives~
and in alternative obligations the impossibility of one alternative did
not release from the duty of performing the other 7. But as we shall
shortly see the obligation differed in certain ways from an ordinary
alternative obligation 8.
There has been much discussion among commentators as to the
essential character of noxal liability as contemplated by the classical
lawyers 9. Is the master's liability personal or is he merely defending,
as representative of the slave, primarily liable? ~hat ~ slave is in
theory civilly liable for his delicts is shewn by a text whICh says that
he is liable, and remanet obligatus after manumission ]0. It is certain
however that he could not himself be sued. This has led some writers
to hold that the master's liability is as defensor of a person who cannot
defend himself, an opinion which finds indirect support in the texts l l•
Thus there are texts which shew that the action against the slave
after manumission is the same as the noxal action, merely transferred
to him 12. Other texts expressly describe the action as defensio servi l3•
1 GU'ard, loc. cit., and N. R. H. 11. 435.
.
..
..
2 The owner can recovel', ex Aquilia, the amount he will have to pay owmg to mabihty to
surrender and can cede his action~ in li~u of surre.n~er, 9. 2. 3~. 1; 9: 1..1. 1~. So w,e are told
that de pauperie is extinct if the anunal dIe before Z?,t?,s contestatw- which unplies that It was not
ended by death after, 9. 1. 1. 13.
5 9 4 26 4
3 9. 4. 42. 1.
4 9. 4. 16, 26. 4, 39. 4.
. . . .
6 50. 17. 131, 150, 157.
Lenel, Ed. Perp. § 90.
7 Windscheid Lehrbuch § 255.
8 Post, p. 113.
9 Girard, N. 'R. H. 12. '31 sqq.; Kipp, reviewing foregoing, Z. S. S. 10. 397 sqq.; Sell,
Noxah'echt, 23-96 etc.
10 44.7.14.
11 Sell, loc. cit.
12 A.nte, p. 108.
13 9. 4. 33; Sell, op. cit. 76.
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The expression is of course also applied to defence of property against
claims\ but one text is cited to shew that this could not be its meaning
here, since in the case of a son, failure to defend him noxally would not
involve loss of him 2. Similar inferences are drawn from the use of the
expressions pro servo, servi nomine, and the like 3• Moreover, it did not
imply culpa in the dominus: such an idea is inconsistent with the rule,
noxa caput seq~tit'/l;r, with the rule that an impubes dominus was liable 4,
and perhaps with the power of surrender.
On the other hand the defensio cannot be understood in any
procedural sense. It has none of the ordinary attributes of representation. The vocatio in ius, the formula, the judgment, the actio
iudicati all deal with the domin~ts, and though he cannot be compelled
to defend the slave, we have seen that he can be compelled to produce
him as if he were being sued for a piece of property 5. Nor can much
stress be laid on the use of the word defensor, since, while the liability
of a defensor was exactly the same as that of the person defended 6, the
master's liability differed from that of the man himself, as the latter
had no power of surrender. And though primitive law does admit
guilt in animals, the owner's liability can hardly have been representative: Justinian indeed calls the owner the reus 7, and the actions are
closely analogous. Moreover when noxal actions were introduced it is
doubtful whether either son or slave could be civilly liable, and there
was then no representation in lawsuits. If we refer the idea to classical
times it is no longer true that a son could not defend himsel£ And
the common use of such expressions as rem defendere, and pro fltndo 8,
destroys the force of such terms applied to slaves.
The fact seems to be that noxal liability is entirely sui generis: its
form is due to its descent from ransom from vengeance. It has points of
similarity with both direct and representative liability, and expressions
are used implying one or the other according to the needs of the moment 9 •
Another question which has divided commentators is that whether
the right of surrender is alternative or facultative 10. It is clear that,
after condemnatio, which is primarily for a sum of money, the surrender
is merely facultative, in solutione ll• Apart from the state of things after
condemnation, there are many texts which treat the payment as the
primary, the surrender as a subsidiary, liability 12, and several which put
6. 1. 54; 44. 2. 9. 1.

Sell, loc. cit.

2 9. 4. 33.
47.8.2. 19. GU'ard, loc. cit.
.5 Ante, p. 101.
6 Roby, Roman Private Law, 2. ~8.
7 In. 4. 9.pr.
839.2. 9.p1·., 9. 4. 38. 2, etc.; ~lrard, N. R. H.12. 31sql{'
9 Nothing turned on the distinction: it may have been more readIly regarded as representatIve
as there was no logical ground for personal liability .
.
.
.
10 Former view, Girard, N. R. H. 11. 440; latter, Sell, op. czt. 11 sqq. It IS an old tOPlC.
Haenel, Dissensiones Dominorum, 188.
12 9.4.1; 42.1. 6. 1; 47.2.62.5, etc.
11 42. 1. 6. 1. Ante, p. 105.
1

s 9.4.39. 1; 2.9.2. 1.

B. R. L.
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The master's freedom from personal liability depended on a total
absence of complicity. If he was ignorant or forbade the act his
liability was noxal 9 : if he took part, 01' aided, or connived, his liability
was personal and in solidum 10 • There is a good deal of information as to
the state of mind which entailed this liability in solidum. Of course,
iussum sufficed n. But failure to prohibit, knowing, and having the
power, is enough, and this is implied in the word sciens in the EdicV2.

If the slave refused to obey or was out of reach or was proclamans in
libertateml, the master was not personally liable 2 , nor was he where,
what.ever his state of mind, he was not domimts at the time of the
delicV. Where the dominus was liable in solidum, death, sale or
manumission of the slave did not release him4, but, as in all delict, the
heres was not liable 5• The personal liability and the noxal liability
were essentially one 6, and thus one liable in solidum could be sued
noxally7, and the plaintiff could at any time before judgment change
. from one to the other. And one action excluded the other and thus
one sued in solidum, and absolved as not sciens, could not afterwards be
sued noxally8. If the slave was alienated before action the buyer became
noxally liable, while the vendor was still liable in solid'um 9• If the
former was sued, Ulpiancites Pomponius as holding that the vendor was
released 10. Though the obligation is one the parties are differentll. If
the slave was freed there is some difficulty as to his liability. If he had
obeyed his master's iussurr/" he was excused as being bound to obey 12,
unless the thing was so serious that even a dominus ought not to be
obeyed therein 13. Celsus thought that if it were a case of personal
liability, it could not be noxal, (a view clearly ' negatived above l 4,) and
that thus if the dominus was personally liable the slave was not (so that
absence of prohibition would serve to excuse him), but that, as the
XII Tables speak generally of delicts by a slave as noxal, the liability in
the case offailure to prohibit would survive against the slave in that case,
but not in the ca~e of the later leges, e.g. the lex Aquilia. But Ulpian,
who tells us these views of Oelsus, remarks that mere absence of prohibition was no excuse in any case 15, and that the opinion generally held was
that due to J ulian, i.e. that the rule of the XII Tables, and the words
noxiarn noxit, applied to the later leges as well, and thus in all delicts,
if the o\vner's participation was short of absolute iussum, the slave was
liable and remained so after manumission. The obligatio in solidurn
burdens the dominus, but does not release the slave l6• It must be noted
that iussum here means command, not, as in many places, authorisation.

2. 10. 2; 9.4.2. pr., etc.
.
.
Ed. Perp. 155. He shews that the intention is set forth in 9. 1. 1. 11, m wo~ds whICh,
seeming to be the end of a comment, are in fact the words commented on in the followmg text.
S loco cit.
Lex Rubria, 22; D. 9. 1. 1. pl·.; G. 4. 75; In. 4. 8. pl· ..
4 Dernburg, Pand., 2. 79; Savigny, Oblig. § 38; Van Wetter, Oblig. 1. 208.
5 Kipp, Z. S. S. 10. 397 sqq., reviewing Girard.
6 9. 4. 1, 2. Pl'., etc.
7 In. 4. 6. 31.
. .
8 loco cit. He cites 5. 3. 40. 4. Other cases, post, p. 123. Sell, op. c~t. 160. Accanas,
Precis, § 886, thinks them a1'bitl'al'iae in special sense, and ~ites. tw,o .texts (9. 4. 14. 1, 19. pl")
which shew only that in some cases there was room for o.ffiCHtm wdw~s. Ante, p.107.
\) 9. 4. pass.; C. 3. 41. 2.
.
10 P. 2. 31. 28; C. 3. 41. 4; 9. 4. 2, 3, 5, etc. As to cond. jUl·tiva, 9.3.41. 5. In rapMZ~,
fully liable for men coacti by him, 47. 8. 2. 4. So under L. Corneha where ~l~ves t~ f1lS
knowledge took up arms to seize a property by force, 48. 8. 3. 4. Th~ rules penalism&, wntmg
gifts to your~elf covered dictating them to a slave, 48. 10. 15.1)1'. Pos~t~tm to danger of passers
is hardly an mstance, 9. 3. 5. 10.
11 47.10.17.7.
12 9.4.3; 47.6.1. 1; 47.10.9.3.

In which case dominus has no power over him, post, Ch. XXVIII.
9.4. 4.pl·., 1.
8 9.4.2.1,4.1.
4 9.4.2.1,2.
5 9. 4. 5. 1.
So where the action was in solidum on any ground, 9. 4. 16.
6 As in case of noxal liability of dominus and personal liability of slave, ante, p. 108.
7 Sell, op. cit. 148-155; 9. 4. 4. 2.
8 9. 2. 4. 3; ante, p. 108.
9 9. 4. 7.
10 9. 4. 7. 1.
11 The texts suggest that litis contestatio barred, but it is not clear, and analogy suggests
that the bar only arose after judgment (Sell, op. cit. 169-172), while 9. 4. 17. pr. treats this as
the civil law rule, relieved against by the Praetor.
12 9.4.2. 1.
18 Atl'OX iniuria or killing not in defence of dominus, 47.10.17.7,8; 43.24.11.7.
Similar
rule in crinlinallaw, ante, p. 94.
14 9. 4. 4. 2, 3.
15 9.4. 2. 1. The reasoning of Celsus does not distinguish clearly between command and
non -prohibition.
.
16 Ib.; 9. 4. 6. Marcellus and Julian: it was not a conflict of the Schools. As the damages
would be the same and there could be no surrender it may be assumed that action against one
left no action surviving against the other even in Justinian's time.

surrender in the forefront, and treat payment as subordinate 1. But the
view that surrender is facultative, (in solutione,) cannot now be held, for
Lenel has shewn that the intentio sets forth the payment and surrender
as alternatives 2. Girard infers that it is a case of alternative obligation
and cites several texts as stating it so~ But since impossibility of one
4
alternative did not release from the duty of satisfying the other , and
death of the slave did release the dominus, he considers that it was
only after litis contestatio, when death did not release, ~hat i~ became
alternative. rro this it has been objected that the ~ntentw cannot
express any kind of obligation different from that which was due
before and that in a true alternative obligation the iudex would
estim~te the value of the creditor's right, and fix the condemnatio
accordingly, so that the ea res, the money condemnation, would not
exceed the value of the slave 5• In our case it might do so: it was the
litis aestimatio which a freeman would have to pay for the wrong 6.
In fact, here too, the character of the obligation is determined by
its history: it is st~i generis, and cannot be fitted into the normal
moulds. In nothing is this more clearly shewn than in the retention ~f
the power of surrender in the condemnatio. It has been said that thIs
is arbitrium, and the actio an actio arbitraria. This view is based on a
text of the Institutes 7, which, however, as Girard points out, says
merely that an actio arbitraria may result in a noxal surrender 8• The
power of surrender is in fact very different from arbitrium: here the
discretion is with the defendant; there it is with the iudex.
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the slave 1. If he will not, his right is barred, unless he is willing to
pay the lit'is aestimatio 2• If he hands him over he is not liable to the
domin't~s3.
These texts agree with the common sense view that, as the
owner is released by the surrender, justice requires that the holders of
outstanding rights should also be barred. The case is different where
the action against the dominus has reached condemnatio. There is now
a judgment standing against him for a sum of money in first instance:
deditio is now merely facultative. This is a personal liability of his".
He can still be released by handing over the slave, but tbis is not a
result of the rule noxa caput sequitur; the judgment is against him
personally and this rule has now no application: tbe release is the
result of an express statement to that effect in the condemnatio, and it
requires transfer of complete ownership. Since the injured person has
his remedy against the old owner so long as unencumbered ownership is
not given to him, justice requires that the holders of minor rights
should not be barred, as there is now no question of undertaking the
defence. They could therefore enforce their claim at once, and whether
they did so or not, the plaintiff, as soon as he knew of the existence of
their right, could bring actio iudicati against the old owner, at once,
without waiting for actual eviction 5.
Three texts create difficulties in the application of this coherent
scheme. One seems to give an action against the fructuary in the first
instance 6. The facts seem to be that an action has been brought
against bim as owner: he denies the fact. I t then transpires that he is
usufructuary, and he is invited to take up the defence. If he refuses
his right is barred. Looked at in this way the text says nothing
exceptionaP. A second textS seems to subject the owner's right to
surrender one, in whom there is a usufruct, to the condition that the
surrender is sine dolo malo. This however is not what the text really
means. The absence of dolus is not a condition on his right of
surrender, but on his freedom from liability to the fructuary for any
damage to his interests that the surrender may cause 9• The third text
is a more serious matter. It observes that if an owner hands over a
pledged slave per iudicem, and so is absolutus, he is liable, de dolo, if it
shall appear that the man was given in pledge, and this actio doli will
be noxal 10. This is a surrender between litis contestatio and condemnatio.

1
4

9.4.17.1,26.6,30.
2 9.4.17 . 1,27.171'.
9. 4. 17. 1. The text looks corrupt: in its original form it may have thrown light on the
case in which there are several delicts.
" Ante, p. 105.
5 9. 4. 14. 1; 42. 1. 4. 8; 46. 3. 69. If outstanding right be extinguished, liberation of old
owner follows. For different views, see Koschaker, Translatio Iudicii, 209, and Elvers, Servitutenlehre, 517.
6 2.9.3.
7 Elvers, op. cit. 515.
S 7. 1. 17. 2.
9 See 9. 4. 26. 6.
10 4. 3. 9. 4.
1

3
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It seems clear that the liability is to the surrenderee. But he does not
suffer since on sllch facts the pledgee could not claim the slave without
paying the claim 1. It is a possible conjecture that the surrender was
after condemnatio; the word absolutus having been wrongly used for
o.fficio iudicis liberatus 2• The hypothesis would be that., after condemnation, the man has been handed over, and the judge, thinking
unencumbered ownership has been given, declares the defendant free
from liability. But in all probability the text is corrupt or interpolated
or both 3,4.
If a delict is committed by several persons, each is wholly liable:
judgment and execution against one do not bar action on the delict
against the others 5. The rule was different, at least in some cases, where
the wrong was done by several of a man's slaves. Here the Praetor
limited the claim to as much as would be due, if the wrong 4ad been
done by a single freeman, with restitution in appropriate cases 6. The
rule did not apply to all delicts, and may have gradually extended from
the case offurtum. The privilege seems to have applied to cases under
the Edict as to bona vi rapta and to damnum hominibns coactis7,
There was certainly a noxal action, expressly mentioned in the Edict
where the wrong was done by the familia 8, and one text says that, in
noxal cases, the amount that could b.e claimed was limited to fourfold 9.
The form of the text shews that this was not an express provision of
the Edict. The adjoining texVO observes that the noxal surrender will
be only of those who are sh~wn dolo fecisse; not, that is, of slaves
among the homines coacti who may have been acting innocentlyll.
As to ordinary damnum. iniuria datum, Paul thought the restriction
had no application, since each piece of damage was a separate wrong:
there were plura facta not unum as in furtum 12• On the other hand
Ulpian allowed it on equitable grounds, if the damage had been done
merely culpa 13. And Gaiusallowed it generally, because it might be
1 Ante, p. 117, n. 2.
2 See 5.3.20. 5 . . .
.
S The next part of the extract is corrupt: the precedmg part IS treated by Gradenwltz as
interpolated (Interp. 144). Our text is .incorrect in the Florentine. See 8:1so Pernice, ~a?eo,
2. 1. 202. As the fraud is that of dornznus the noxal character of the actw needs explammg.
The point is that the actio doli is I?el'ely inde~cat<?ry.(~. 3'.17) and that complete transfer of
the slave since it would have satisfied the orlgmalliabillty, IS all that can be asked for. The
words referring to noxal character are not in the Basilica.
..
.
.. .
.
4 Several texts put pledgee on the same lev~l as fructuary, glv~g hIm no li~blhty bu~ a l'lght
to defend. The only notable (1ifferen~e is that if he re~uses and so IS barred, hl~ pl~dge IS e,nded
(mdlnrn enirn est pignus cuius persecutzo denegatm'), whIle usufruct, as a substantive tuS, contmues
technically till it is destroyed by non·use, 9. 4. 22. 1, 26. 6, 27, 30.
5 9.2.11.2.
6 9.4.31; 47.6.1,2.
747.8.
B Cicero, Pro Tullio, 3. 7; 13. 31; D. 47.8.2.14; 50. 16. 40 (which is from that book of
Ulpian's Commentary which deals with this matter), 50. 16. 195.3. Lenel, Ed. Perp. § 187.
Cp. P. 5. 6. 3.
9 47.8.2. 15.
10 h. l. 16.
11 For dam.num in turbafactum, the action lay, it is said, in.familiam.
But it was not noxal
and there is no sign that the present rule applied, 47. 8.4. 15.
12 2. 1. 9. No doubt he contemplates distinguishable traces of damage.
13 47.6.1. 2.
.
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culpa, in any given easel. It is clear that there was no Edict as to this,
and the varying voices suggest a late development. For iniuria it was
never allowed: here there were as many delicts as there were slavesplura facta 2. There was no such provision in albi corruptio, partly it
seems because of contempta maiestas Praetoris, partly as it contained
plura facta. This seems to have been the operative reason, since
Octavenus and Pomponius agreed that it might apply, if they procured
an outsider to do it, for here there was only unum factum 3• . Whatever
be thought of the reasoning it is clear that it ignores the argument
drawn from the contempt of the Praetor involved in the act.
The rules are laid down in detail for furturn 4 • If the dominus is
being sued noxally for one, the action as to the others is suspended, so
long as the minimum amount is recoverable 5 : when that has been
recovered, all actions cease against any owner or any slave manumitted 6,
and it is immaterial, (so Sabinus and Cassius held, and Pomponius
agreed,) whether the amount was made up in money or in the value of
surrendered slaves 7. Even if the dominus has dolo malo ceased to
possess, and is condemned on that ground, he still has this protection B.
And, since the value of all the slaves may be less than the fourfold
penalty, he is entitled to absolution if he hand over all the slaves who
were in ·the mischief, having pointed them out himself, not the whole
familia 9. But previous recovery from a manumissu,s does not protect
the dominus, who still has the familia, as it cannot be said to have
been paid familiae nomine 10• The point is that the whole rule is rather
an inroad on the rights of the injured person, and to protect the
dominus in this case would be to exempt him from liability. For the
converse reason, if the buyer of a slave has paid, action against the
vendor is barred, for the vendee can recover the amount from him
under the ordinary warranty, that he was noxa so lri,(,tus 11. And since
legatee or donee of the slave could not so fall back on the old owner,
action against them did not bar a claim from the owner of the others 12.
The -fact that the rule is a great restriction on the common law
liability of the dominus led apparently to a very literal interpretation of
the Edict. It provides that the actor can recover only what would be
due from a single offender 13• If now the inj ured person had died
leaving two heredes, Labeo held that each of these, suing, would be
1 9.2.32.
2 2.1. 9; 47.10.34.
S 2.1. 9.
4 47. 6.
5 47.6.1. 3; 47.8.2.15.
6 47,.6.3. p1·.
7 9. 4. 31.
8 47. 6. 3. 2.
In reckoning the amount due, the condictio fUJ·tiva would come into account,
so that he must surrender, or permit to be ducti, enough slaves to cover the damages in this as
well as in the penal action, 9. 4. 31.
9 47.6.1. pr.; 47.8. '2.16.
1047.6. 3.p?·.
11 Ib.
12 h. Z. 1. The liability did not of course apply to slaves acquired after the offence, 9.4. 31.
IS 9.4.31.
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actor and could recover the whole of the limited amount, not being
barred by action by the other, provided of course that the common law
liability was not overstepped 1. Cervidius Scaevola repudiates this, on
the ground that it would be unfair, and a fraud on the Edict, to allow
, the heredes to recover more than their ancestor could 2. In the same
way if the deceased had recovered only part, each of the heirs could
recover all that was still due. Scaevola confines them to their share 3•
There were special rules in the case of Publicani. Two separate
Edicts dealt with their liability for acts of employees4, but the compilers
of the Digest have so confused them in statement, that it is not possible
to make out, with certainty, the original content of each. As they
appear, they overlap, but it is now generally agreed that one of them
dealt with ademptio vi and damnum, done in the course of collecting
the revenue, by the publicanus, or his employees, and the other with
furtum, not necessarily in the actual course of collection 5. Whatever
differences there may have been between the two sets of provisions, the
compilers seem to have designed to assimilate them, and they have
carried over words from each Edict to the other, so that they are both
made to refer both to furtum and damnum. As to the actual content
of the liability, Karlowa 6 detects many differences between the actions,
but the evidence for most of them is unconvincing. He is probably
right in holding that the Edict dealing with ademptio did not apply to
the provinces. He infers from a comparison of some texts, really
inconclusive 7, that the familia in the Edict as to furtum included only
slaves, or apparent slaves, of the ' publicanus sued, while it is clear that
in the other case, it covered all persons employed on the business 8• He
thinks that the action under the Edict as to ademptio was not penal,
but the whole content of it as recorded is opposed to this view. He
thinks that, in the case of furtum, the action sine noxae deditione was
only against the owner, while in the other it was certainly against any
of the publicani 9 •
The rules as to the case of ademptio vi are fairly fully recorded. To
guard against forcible seizure by the publicani or their men, they were
made liable for any such seizure or damage, by themselves or their
staff1O, in the course of the collection, any socius vectigalis being
1
2
3

i.e. his share of what the late owner could have recovered apart from this Edict.

47.6.6.
lb. It must be added that the whole rule applied only where the master was innocent: if
he was sciens, he could be sued, suo nomine, and noxally for each of the slaves, 47. 6. 1. 1. No
doubt the liabilities are alternative.
4 39. 4. 1. p1·.; h. t. 12.
5 Lenel, Ed. Perp. (French ed.) § 138; Karlowa, R. R. G. 2. 35.
6 loco cit.
7 39. 4. 1. 5; 39. 4. 13. 2; 50. 16. 195. 3.
'
8 He points out that in the few words on the Edict as to theft, nothing is said as to free
employees, 39. 4. 12. 2; cp. 39. 4. 1. 5.
'
9 This rests merely on the use of dominus in the singular, 39. 4. 12. 1, Lenel, loco cit.
10 39.4.1. Under colour of the abolishedpign01is capio.
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liable!' The action was for twofold within a year, in simplum after
a year2, and, as in the last case, the employer was released by payment
of what would have been due if the wrong had been done by one
freeman 3. Though the term familia usually covers all slaves, it applied
in this case only to persons employed in the collection 4. There must be
a demand for the production of the slave or slaves, or of all the slaves
so that the actual wrongdoer could be pointed out 5• They might not
be defended in their absence 6, but if they were produced there would
be an ordinary noxal action 7. If they were not produced there was a
iudicium sine noxae deditione, whether the defendant could not or would
not produce them, and though they were no longer in his potestas 8•
The action, though severe in some respects, was mild in others, since
the penalty was only twofold, and this included the res, while by the
ordinary action it would be in some cases fourfold. Accordingly the
injured person, if he could prove the identity of the slave, might
proceed by the ordinary action instead 9. How far these rules may
be extended to the Edict as to furta is uncertain. That it was an
independent Edict. is shewn by the fact that Gaius discusses it in his
commentary on the Provincial ' edict, and Ulpian in the part of his
commentary which dealt with theft: the other Edict was treated under
the heading de publicanis 10• It provides for an action sine noxae
deditione, in the case of furtum by the familia publicani, if the wrongdoer is not produced, whether it was in the collection or not 11. It is
probable from the allusion to publicanor~tm factiones 12 that it applied
whether they ,vere slave or free. It can hardly fail to have been
penaP3, and probably the penalties were those of furtum. The publicanus remained liable though he sold or freed the slave, and even if the
slave ran away 14. rrhe text adds that if the slave is dead the publicanus
is freed, since he has not the facultas dedendi, and has not been guilty
of doluS 15•
Other cases of exceptional liability may be shortly stated. The
special liabilities of exercitor navis, ca'l.tpo and stabularius included a
1 h. t. 3. 1.
2 39. 4. 1. pl·.
Restitution hefore litis contestatio ended the claim, 39. 4. 1. P1·., 5. pr. The
text adds that it will discharge even after litis contestatio. This is not an application of the
rule omnia iudicia absolutoTia: restitution is less than the action would give. Probably Tribonian.
8 39. 4. 3. 3.
4 39. 4. 1. 5; 50. 16. 195. 3.
See 21. 1. 1. 1; h. t. 25. 2, etc.
5 39. 4. 3. 2.
6 39. 4. 2.
7 39. 4. 3. p1'.
8 39. 4. 1. 6:
T?e. action being penal lay against hel'es only to extent of his profit, 39. 4. 4. pl·.
If severalpttbltcant, lIable only 111'0 pa1'te, and, so enacted Severus and Caracalla, for any deficit
not l'ecoverable from the others, 39. 4. 6.
9 39. 4. 1. 3-4.
10 Lenel and Karlowa, locc. citt.
11 39. 4. 12. 1. As to corruption and interpolation, Lenel, loco cit.
12 39. 4. 12. pr.
Cp. h.. t. 13. 2.
18 Lenel, loco cit.
Karlowa contra, loco cit. He cites the rule that it was perpetual (39. 4.
13.4), but so were many penal actions. See ante, p. 34, and post, p. 122. And the rule here
may be a Triboniallism. Gaius would hardly say: hanc actionem dabimus.
14 39. 4. 13. 2.
15 h. l. 3.
The remark would apply equally to the case of a runaway: the rule seems to be
the settlement of a dispute and may be due to Tribonian.
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liability in solidum for what they had received, salvum fore, without
reference to such dolus or culpa as an ordinary contractual action would
have required 1. Thus even if the thing were stolen by a servus
exercitoris there was no actio furti noxalis, since the exercitor was
liable personally in full, under this special Edicv. The action was not
delictal or penal: it was perpetual and available against the heres 3• A
still more st.riking result of its character is that it was available though
the injured person were the owner of the slave, and thus would be
noxally liable for him 4. But there was a further liability which more
nearly concerns us. There was an action in factum against such
persons, for any theft or 5 damnurn committed by their employees in the
course of the business, beyond their liability for goods they had
insured 6. The action was delictal: it involved proof of the theft or
damnum, and it was in duplum 7• It was perpetua and availed to but
not against the heres 8. Death of the wrongdoer did not release the
principal, if it was a servus alienus, for as he was definitely hired .for. t.he
work, the liability was in solidum 9• If it was his own slave, the lIabIlIty
was noxal, and thus it may be presumed that death released 10.
We have now to discllss the quest.ions which arise where the facts
which raise a noxal claim occur in connexion with a negoti'u m between
the parties, so that there is, or might conceivably be, an action
ex contract'/.iJ. It will be convenient to consider two distinct cases:
.(i) Where there is a contract between the parties, and the slave of
one of them commits a delict, in relation to its subject-matter.
(ii) 'Vhere the slave himself is the subject of the negotium.
(i) If in the carrying out of a contract between two persons, one of
the parties commits an act which is both a breach of the contract and a
delict, it is clear l l that in the classical law the person injured could
proceed in either way. But the case was different if the person who
actually did the wrong was the slave of tbe party. Here the slave has
4. 9. 1. pr. , 3. 1-2; 47. 5. 1. 4.
2 4. 9. 3. 3.
4 4. 9. 6. 1.
As to theft there was a special Edict (47. 5): as to damnum the action followed the same
rule, but there may have been no Edict, Lenel, op. cit . § 78.
6 47.5. 1. PI'· , 4.
7 4.9, 7.1; 47.5.1. 2; In. 4. 5. 3.
8 4. 9. 7. 6; In. 4. 5. 3.
94. 9. 7. 4; 47.5.1. 5. The reason of its being noxal is in one case said to ~e that ~ne
using his own slaves must use such as he has, while one . wh? hires must use .care Ill. selectIOn
(4. 9. 7, 4). In the other it is said that some consideratIOn IS due to one affhcted WIth a bad
slave (47. 5. 1. 5). It is in fact an application of what seems t~ have been accepted as a first
principle, that a man call1ot be liable for his slave's act ~~YOll~ hIS va.l~e. L.enel howev~r (~d.
Perp. § 136) attributes the restriction to an express prOVISIOn of the EdIct, beIllg led to hIS VIew
by the form of Ulpian's remarks.
.
10 Theft severely dealt with because of the circumstances, e.g. theft from. wreck, was stIll so
where the wrongdoer was a slave (47. 9. 1. pI'.) . Conversely the rule that Vt bonomln rapto1'Um
was annalis applied where it was noxal, so that a freed slave could not be sued after the year,
though the master had not been: the actions were the same, 47. 8. 3. See ante, p. 115.
11 Reff.: Accarias, Precis, § 856. We are not here concerned with the barring effect of one
action on the other. Girard, Manuel, 397,
1

s h 1. 4.
5
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committed a wrong for which a noxal action will lie. It was not the
slave's negotium and there can be no question of actio de peculio!. On
the other band the master who made the contract has personally
committed no breach of it. Hence there arose a difference of opinion,
mainly expressed in relation to the case where slaves of colonus or
inquilin'/.iJs negligently burnt the property. Sabinus held that their
dominus could not be sued ex locato, though he could, ex Aquilia,
noxaUy. Proculus however, of the other school, held that he could be
sued ex locato, subject to tbe provision, (Q.ue to the idea that a man
ought not to be liable for a slave's act beyond the value of the slave 2,)
that he would be free from liability on handing over the slave 3. This
is the vimy that prevailed 4. If however there was any culpa in the
actual party, e.g. in choosing, for the care of a fire, unsuitable persons,
tben he was personally liable in solidum 5• The same principle no
doubt applied in other cases, but there seems no authority even on the
obvious case of a thing deposited, injured by a slave of the depositee.
As he was not liable for his own c1iJlpa he can hardly have been for his
slave's. As he was liable for dolus, it is likely that the rule in that case
was as in locatio.
Where the delict was furtum a difference is created by the fact that
the holder may be liable for custodia, and as he is liable for the thing,
on the contract, the owner has, on a well-known principle, no interesse
and thus no actio furti 6• Thus where tbe slave of the commodata,r ius
stole the thing the owner had no actio furti 7• If the commodator's
slave stole it, the commodatarius was liable ex commodato, and had
therefore an interesse, giving him actio furti against the cornmodator8.
Paul quotes this from Sabinus with a further remark to the . effect that
if the actio commodati is remitted or the damages are refunded the
action on theft" evanescit 9." The reason of this last rule is not obvious.
Many facts, such as release and satisfaction, put an end to rights of
action, but this is not one of them 10.
The explanation seems to be this. Persons who held a mere ius in
personam in a thing might have an actio furti in respect of it, but only
in virtue of their liability, not on account of the advantage they lost:
Post, Ch. IX.
2 47.2.62.5.
s ColI. 12. 7. 9; D. 47. 1. 2. 3.
9. 2. 27. 11; as to contractual liability, post, p. 162.
5 ColI. 12.7.7; D. 9.2.27.9,11; 19. 2. 11. pI'.
Paul notes that where slaves let with a
house commit a delict against the tenant the owner is liable noxally but not ex contmctu. Their
act is no breach of the contract, 19. 2. 45. PI'.
6 G. 3. 205- 7.
7 ~part ~rom Justinian's changes of which the text takes no note, 47. 2. 54.2. The text does
not dISCUSS msolvency of the cornrnodataTius.
8 13. 6. 21. 1; 47. 2. 54. 1. If depositor was the thief there was no actio fUTti: as he could
not enforce the duty of custodia, P. 2. 31. 21.
9 47.2. 54.1.
10 Monro, De furtis, 75 assumes the claims to be equal. There seems no warra.nty for this.
1

4

124

Delict by Slave the subject of a Negotium

[PT. I

their rig~t was not considered 1. The whole theory of this interesse of a
person wIth no ius in rem is a juristic development. It is abnormal: it
~s not. thoroughly worked out, and this is not the only point at which
~ts lOgIC breaks down. We know from Gaius, and the DigesV, that an
IDs~lvent borrower had not the actio furti, (though Justinian speaks of
a~Clent doubts 3,) yet he technically had the liability. His insolvency
dId not release the debt: he might be sued on it later. l\foreover the
texts excluding action by the insolvent refer to insolvency in the
prese?t, not. at the tim~ of the. theft4. The abnormal right was allowed
only I~ and ID so far as Its demal would operate unjustly, and it is clear
that ID the case of supervening insolvency, and in that with which
we are directly concerned, the real interest of the borrower has
substantially ceased 5.
~ii) The case is more complex where the slave is, himself, the
subject of the negotium. We have seen that the existence of a contractual obligation is no bar to that of a delictal. A general view of
the. texts, dealing with our present topic, suggests that if a slave, the
subject of a negotium, committed a delict against his holder, the latter
had no delictal action against the dominus, but only the contractual
action subject to that right of quasi-noxal surrender which we have just
noted as appea:ing in such actions. But this is not the case, though
the rules as gIven present a somewhat misleading approximation to
that. state of t.hings. How this arises may perhaps best be shewn by
dealmg first WIth the case of the man who is now owner of the slave
but is entitled to hand him back, or is bound to hand him on. Such ~
person can have no noxal action for what occurred while he was owner 6•
Justice however may require that he should have compensation, and
the sources discuss several such cases. Thus the vir, being owner of
dotal slaves, can have no noxal action, against his wife, for what they
d0 7• But in any action for recovery of the dos, account is taken of the
theft up to the value of the slave, and if the wife knew of his quality,
in solidum 8• So a redhibiting buyer is noxally liable for the man 9, and
thus cannot bring a noxal action, but he has a claim to compensation
~ 47. 2:
act'/,O.ful't~,

12. PI'" 14. 12-15. The holder in pl'ecario lost advantages by the theft but he had no
47. 2. 14. 11.
.
247.2.54.1; G. 3. 205.
3 C. 6. 2. 22.
,
4 e.g .. 47.~. 12. pr. si sol'l!endo non est a,d. do~inum actio l'edit; In. 4. 1. 15; D. 47. 2.54.1,
lem subnpnel"/,t et solvendo s~t, sqq. A POSItIve ~nteresse need exist only at··the time of the theft
47.2.46. pr.
. '
~ If th.e negotium did not impose a ,liability for custodia (e.g. deposit) the holder had no
act!o .furt~, G. 3. 207; In. 4. 1. 17. If It were stolen by slave of depositee an ordinary noxal
actIOn arose.
6 Ante, p. 107; 21. 1. 52.
7. The fact that no delictal actions lie directly between them is no bar to an action sel'vi
nom~ne.

8

25. 2. 21. 2.

9

19. 1. 11, 12; 21. 1. 23. 8; ante, p. 107.
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su~ject to

pro noxae deditione 1• The right of indemnity covered any
theft from him whenever committed and any thefts from third persons
to whom the buyer had had to pay damages 2 •
Legacies afford an instructive contrast. Where a servus legatus
stole from the future heir, before entry, J ulian allowed the heres an
actio furti noxalis against the legatee, qui legatum agnoverit 3• The
case contemplated is one of a legatum per vindicationem. On the other
hand Gains tells us that the heres need not hand over a servus legatus
unless an indemnity, (not a penalty,) not exceeding the value of the slave,
is given to him, and this whether the theft was before or after entry4. It
is clear from the language and the context that Gaius is speaking of a
legatum pm' damnationem, in which the heres was owner for a time.
The compilers have extended it to all legacies, though, for Justinian's
law, J ulian's rule would seem the most logicaL This is a transference
of the kind which seems to lie at the bottom of most of the cases
we shall have to discuss.
The texts dealing with theft by a pledged slave are few, all from the
same section of the same book of Africanus. They lay down the rule that,
in such a case, the creditor can recover, (by the actio pigneratitia
contraria.,) an indemnity, subject to a right of pro noxae deditione,
where the owner was not aware of the quality of the slave: otherwise he
is liable in solidum. There is no hint of furti noxalis 5• Of the texts
on which this rule is based one is claimed, by Lenel, as relating to the
actio jiduciae 6• As, of the others, one merely repeats this, and all are
from the same place, it seems probable that all were written of jid'ucia,
in which, as ownership passed to the creditor, there could be no noxal
action, and that this is simply a hasty transfer to pignus of rules which
developed in jiducia 7•
Mandate gives similar texts of more various origin. It is laid down
that if A buys a slave under mandate from B, and the slave steals from
A, and A is not in culpa, he need not hand over the slave till account
is taken of the theft, in an actio mandati 8• Nothing is said of an actio
furti. If the mandator knew his quality the liability is in solidum:
Africanus indeed suggests that it should be so in any case, since,
reasonable as it is that one should not be liable for a slave's act beyond
the value of the slave, it is still more reasonable that a man's unpaid
1 21. 1. 58. Pj'.
Though the fact that the man stole was not itself a ground for redhibition,
21. 1. 52.
.
2 30. 70. 2; 47. 2. 62. 2.
His claim would not exceed the value of the man unless the vendor
had warranted him not a thief, in which case he was entitled in solidum at least as to thefts
from himself, 21. 1. 31. 1; 47.2.62.4.
.
3 9. 4. 40.
4 30. 70. pr., 3; cp. 47. 2. 65.
5 13.7. 31; 47. 2. 62. 1.
6 13.7.31; Lenel, Palingen., 1. 30; Heck, Z. S. S. 10. 125.
7 Other cases, Lenel, Z. S. S. 3. 104 sqq.; Girard, Manuel, 518.
8 17.1. 26. 7; 30.70.2; 47.2.62.5-7.

126

Delict by Slave the subject of a Negotium

[PT, I

service should not be an expense to him I, If the rnandatarius was
careless in trusting him unduly, this was culpa and barred his remed y 2,
These are the views of N eratius, Africanus, Gaius and PauIus. lVlost of
the texts are contexted with the case of the redhibiting buyer. A slave
was a res mancipi, and rnancipatio, which was at the time of these
writers still the usual mode of conveyance of such things, necessarily
left the dominium for the time being in the agent. Even by traditio,
there could be, at that time, no question of a direct acquisition by the
employer. Gaius and Paul are clear.on the point 3• Here too we have
rules laid down for the case where the victim of the theft was for
the moment owner, and applied to conditions in which this was no
longer the case.
Similar rules are found in deposit, Africanus, citing Julian, being
apparently the only authority. The rules are as in mandate, but J ulian
is not cited as holding the extreme view, that compensation should be
in solidurn because the service was gratuitous 4• As in pignus, these
texts are from the same part of the same work. One is referred by
Lenel 5 to the actio fiduciae, the other set come from the group of texts
already handled, dealing with ownership. It can hardly be doubted
that the texts were originally written of fiducia cum amico, which
seems to have lasted up to the third century, side by side with the
later form of deposit 6.
In the case of comrnodaturn, there is difficulty. Africanus lays down
the rule that, for theft from the borrower by the commodated slave, the
commodator is liable by the contrarium iudicium cornrnodati, up to the
slave's value, but if guilty of dolus, then in solidum. We have seen
reason to think that this texV dealt originally with fid'ucia cum arnico,
in which the holder was owner. The same rule is also laid down by
the same writer in a text which, as we have seen, Lenel attributes
to fiducia 8• But Paul, in another text 9 , after remarking that it is
doubted (quaeritur) whether, on such facts, the contraria actio suffices,
and whether there ought not to be actio furti noxalis, adds that, procul
dubio, the commodatarius has furti noxalis, and that the commodator is
liable in solid'urn if he knew the character of the slave. Gradenwitz,
discussing another point, has no difficulty in shewing that this text has
been altered 10. In Paul's time fiducia curn amico, if not gone, was rare,
and Paul doubts whether the rule of fiducia ought to be applied to the
47.2.62.5.
.
h. l. 7. The liability could hardly be in solidum where it was a general mandate: to buy
such a man under such a mandate was rather like culpa.
.
.
S They, and Neratius, admit acquisition of possession by a procurator, but that IS a different
matter, 41. 3. 41; G. 2. 95; P. 5. 2. 2.
4 13.7. 31; 47.2.62.5,7.
5 13.7.31. Lenel, Paling., 1. 30.
6 Gh'ard, Manuel, 520.
7 47.2.62.6.
a 13. 7. 31.
9 13. 6. 22.
10 Gradenwitz, Interpolationen, 120.
1
2
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newer method. The compilers put into his mouth a reasonable solution
for their own times. It is not however clear why they did not deal
in the same comparatively rational way, with mandate pledge and
deposit. It may be, since their work was done hastily, because no
jurist, writing after the decay of fid'ucia mtrn amico, hints a doubt, in
the other cases. Paul, whose question led to the solution of the
problem here, does not suggest a doubt in mandate!, in which case
indeed the double conveyance was still necessary in his day, and he is
not cited as discussing tbe other cases 2•
In locatio, which had not the same historical associations with
ownership in the temporary holder, there is no difficulty. The injured
conductor has actio flLrti noxalis, and has no actio con ducti. There has
indeed been no breach of contract. If the locator was guilty of dolus
there was no right of surrender 3•
Two texts only seem to deal with the case where the thieving slave
had made the contract, as to himself. They relate to cases under the
Edict as to nautae, caupones, etc., and the special rules there applied
destroy the significance of the texts in the present connexion. But
they are noticeable on other grounds. In one of them 4 it is said that
an ordinary noxal action lay for a delict, by the vicarius of a slave
exercitor, to which the exercitor was privy. This only illustrates the
rule that contractual relation did not exclude delictal. The other, also
from Paul 5, deals with a slave, exercitor sine vol1mtate domini, on whose
ship something perishes, the liability here being independent of culpa
and thus not necessarily delictaL If the loss is caused by the slave
exercitor, there is a right to noxal surrender, if the actio exercitoria is
brought against the dorninus. This is a normal application of the
principle that a man ought not to be liable on a slave's act beyond his
value 6 • But some cases arising out of the common case of a free
exercitor do not seem quite logicaL We have seen that an exercitor
was liable for furtum or darnnum by slaves employed in the ship 7, but
that in the case of his own slave the liability was noxaP. This agrees
with the foregoing principle but hardly with the basis of the whole
liability expressed in the same text, i.e. that it was his own culpa for
putting such slaves on such business 9•
17. 1. 26. 7.
2 Analogous case of common ownership, post, Ch. XVI.
19. 2. 45. pr., 47. 2. 62. 6. Not actio furti with no right of surrender, but actio ex
conducto, for complete indemnity. The dolus is not privity, but knowledge that the man is a
rascal.
4 9. 4. 19. 2. Discussion of this text and its difficulties, post, Ch. x.
5 47 . 2. 42. p r .
6 ~he text shews that as there was no authority, there would also be a limitation to the
p eculwm.
7 Ante, p. 122.
a 4. ~. 7.4; 47.5.1. 1-5.
9 47. 5. 1. 5.
The text notes the difficulty: the explanation it gives is not adequate: ante,
p.122.
1
3
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of the slave 1. The absence of liability for what the slave does at the
behest or on account of a third person is due to a juristic inference from
the fact that that other is liable, and this in turn is due, says Labeo?,
to the fact that the interdict says quod factum est, and not quod feceris.
We know that there were noxal provisions in the XII Tables, in the
lex Aquilia and in the Edict 3, As rules of law are constantly built up
on the words of enactments we might expect differences. We have seen
some differences in detail, but there remains at least one important
distinction in principle between the rules in furtum and those in damnum.
Celsus observes that the XII Tables declare the dominus liable servi
nomine for the slave's wrong, whether privy or not 4. Hence the liability
is noxal, and follows the slave. But in the case of the lex Aquilia, if
sciente domino, it is a direct liability of the master and the slave is not
liable. But J ulian, Marcellus and Ulpian are agreed that there is no
difference : the words noxiam noxit and the rest, in the old law, apply
to later leges as well, so that both master and slave are liable. The
difference is thus overridden, but it is important to notice who the
jurists are who observe the difference and see a way out of it 5.
Another difference is more striking and important, for it remained.
Ulpian tells us that if a slave is in fuga, the dominus has furti noxalis
against a bonae fidei possessor, for since he has not potestas he is not
noxally liable for him 6, He cites J ulian in support, and Paul also holds
the owner not liable 7• And the liability of the bonae fidei possessor is laid
down in many texts which seem conclusive 8, though one text of Justinian
in his Code hints a doubt 9• It so happens that an opposite rule is laid
down for damnum on both points, by J ulian, Marcellus and Ulpian 10. If
a slave occidit, the owner is liable and the bonae fidei possessor is not, and
the dominus is liable for the slave in fuga. What is the cause of these
distinctions? They are so sharp and rest on such circumstantially stated
authority that it is difficult to dispute their genuineness, and they
are so connected that it is a priori probable that they rest on a real
distinction of principle. This impression is strengthened by the fact
that the jurists who support these distinctions are those whom we
saw considering another possible distinction of principle between the
XII Tables and later legislation. Yet attempts to explain away the
texts have been made persistently even so far back as in the Basilica.
Most of these attempted explanations have been reviewed and shewn to
1 43. 24. 7. 1. Why does dominus surrender if the dominus ope1'is is the person really liable?
Perhaps A's slave, m e1'O motu, secretly does, on B's land, work which injures C.
2 43. 24. 5. 13.
s G. 4. 76 j In. 4.8.4 j D. 9.4.2.1 j 47. 1. 1. 2 . . There were also the interdictal cases just
discussed.
~ 9,4. 2. 1, 6.
5 A nte , p. 115.
6 9. ~. 11, 21. 3 j 47.2. 17. 3.
P. 2. 31. 37.
s 9.4.12,13,28; 47. 2.54.4.
9 C. 6. 2. 21, p1'., post, Ch. xv.
10 9. 2. 27. 3.

B. R. L.
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be unsatisfactory by Girard, and ' they need not be stated in detail here 1•
Among the older explanations are those of the Basilica, (shared as to the
case of fuga by the lex Romana Burgundionum 2 , and formerly by Lenel,
who now admits its insufficiency 3,) the framers of which are plainly
dissa.tisfied with them, Cujas (shared by Pothier as to the case of fuga)
and Voet. Pernice 4 holds that the rule as to fuga, in damnum 5, is a
mistake of Ulpian's, but Girard observes that J ulian is in the mistake
on both points, and the same may be said of Marcellus 6• Grueber 7
thinks no satisfactory ·explanation of the difference between damnum
and furtum bas been given. He does not notice the difference, in tbe
case of fuga, and seems to regard the rule that a bonae fidei bolder is not
liable 5, as the normal one, and the texts laying down the other rule for
furtum as needing explanation. He ignores the whole tbeory of Potestas.
Girard considers tbat there is a difference of principle. He traces
it to the wording of the formula, based no doubt on tbat of . tbe lex.
The whole theory of potestas is the work of the Jurists. It was readily
applied to the fluid words of the Edict and to the not very precise
language of tbe XII Tables, but no existing text applies it to cases
under the lex Aquilia. Something in the lex made it impossible.
This he conjectures to have been an energetic reference to the dominus
as the person noxally liable, as in the converse rule: ero, id est domino,
competit 8• In support of bis view he cites the words (applying them to
the lex), verba eiJiciunt ut cum noxae deditione damnetu'r 9. He puints
out that wbile several texts 10 say that one who, on interrogatio in iure,
says that another's slave is his, is rioxally liable, one which says the same
for damnum ll adds, quasi dominus, as if tbis needed emphasis here. It
may be further noted tbat in one textI 2 the difference between furti aut
damni in one line, and furti alone later on seems to turn on t.his distinction, or at least to make it clear that, in Mela's opinion, the actio
noxalis Aquilia did not lie against a mere possessor, while other noxal
actions did. Moreover exactly the same point is made on the same
verbal ground in connexion with the Sc. Silanianum 13.
Upon all the evidence Girard's theory seems to earn acceptance. It
is not generally adopted, but it has not been refuted 14•
1 Nouv. Rev. Hist. 11. 430 sqq. Those explanations which do not regard the divergence as
simple error explain the two rules in damnum independently, though it seems obvious that they
are connected.
2 Bas. (Heimb.) 5. 289; Lex Rom. Burg. 15. 1.
3 Eel. Perp. (French Ed.) 1. 180.
4 Akad. d. Wissens. Berlin, Sitz. 1885, p. 454.
59.2.27.3.
6 Accarias (Precis 2. 1048) gives another explanation.
The slave is the instrument. The
bona jide possessor has not handled. How can he be liable? The dominus is made liable in
order that some one shall be. Apart from its speculative nature, this assumes the delict to be
the employer's, which it is not, though the liability may be.
7 Lex Aquilia, 82.
.8 9. 2. 11. 6.
9 9.4.19.1.
10 9.4.26.3,27.1; 11.1. 16.1.
,11 11. 1. 8.
12 40. 12. 24. 4.
13 29. 5. 1. 1, 2.
14 Lenel declares it inacceptable (loc. cit. n. 3). llipp rejects it for inherent impl:obability,
z. S. S. 10. 399 sqq. (a review of Girard's essay).

CHAPTER VI.
THE SLAVE AS MAN. OOMMEROIAL RELATIONS APART FROM
PECULIUM. AOQUISITIONS.
'

I:r is hardly an · exaggeration to say that, in the age of the
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lawyers it was clear that previous iussum was as g~od as actual ~no,:
ledge l • Another point is more important : the takmg of possessIOn IS
necessarily a conscious act, and the slave must be regarded as contributing to the me.n tal part in that he must be a person capable . of
understanding the nature of his act. Thus a man cannot acqUIre
possession through an insane slave 2, or through an infans 3• What the
dominus contributes, so far as we are here concerned, (for we need. not
consider difficulties as to the nature of the animus necessary to possessIOn,)
is intelligent consciousness of the ac~ done. I~ follows tha~, if eith~r
slave or master is of defective capacIty, there IS no posseSSIOn. It IS
clear that this would create great practical difficulties: the texts shew
that these were felt, and that considerations of convenience triumph.ed
over strict logic. Thus Paul tells us that an infans can acquIre
possession with the auctoritas of his tutor, utilitatis causa 4, and ~hat an
infans can possess through a slave peculiari causa. PomponlUs ha~
already, it seems, laid down a more s,,:"eeping rule, to. the effect that If
delivery was made to the slave of an ~nfans or a furws~s, the domi~'/,us
could usucapt 5. But it is said elsewhere that an ~nfans acqUIres
possession only tutore auctore, while another pupillu.s does ~ot . need
auctoritas 6• This is plainly a departure from ordmary prwClples :
according to these if an infans needs auctoritas, so d.oes any oth~r
p'/,tpillus. But the fact is this i~ not a c~se for au?tor~tas: the pupIl
incurs no obligation. The reqUIrement IS added In the case of the
infans to get rid of the difficulty arising from his lack of capacity. ~n
other words, here, quite exceptionally, the tutor makes up not, as In
ordinary cases, a defective iudicium, but a lacking intellectus 7•
• ••
It must be observed that we are concerned only with the acqUISItIOn
of possession : a possession which has beg~n is not lost mer.ely ~y the
slave's becoming insane, any more than It would be by hIS gomg to
sleep 8.
A text of Ulpian 9 lays down a general rule that a sla:e of ours ca~
acquire possession for us without our knowledge. UlpIan. bas~s thIS
view on a statement of Celsus to the effect that a servus alwnus In the
possession of no one acquires p.ossession f?r me if he ~akes the t~in~,
meo nomine. As it stands, thIS remark IS no authOrIty for Ulplan s
proposition. Celsus says nothing about ignorance, and is arguing from
41. 2. 1. 13,19; 41. 3. 31. 3 (Paul); 41. 2. 34. 2 (Ulp.); 41. 2. 48 (Papin.).
41. 2. 1. 9, 10.
. II
41 2 1 11
..cb·g. 41. 2. 1. 5. An older impubes may of course have the necessary ~nte ectus, . . , .
4 41. 2. 32. 2 : cp. C. 8. 53. 26.
5 41. 3. 28..
.
6 41. 2. 1. 13, 32. 2.
Other texts seem to require auctontas tuto)'~s for the case of any
upill1LS, h. t. 1. 11, 13. As to a possible case o~ liab~ity, post, p. 134.
.
P 7 An infans was not ordinarily capable of actmg WIth aucto!"'t tas . Cp. the somewhat analogous
case of captive slave or master, in which there was no posseSSIOn, post, Ch. XlII.
8 41. 3. 31. 3.
9 41. 2. 34. 2.
1
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the newly developed rule that possession can be acquired through a
procurator. If so, why not through a servus alienus, provided he is not
in the possession of anyone else, to whom he could acquire l ? When
we remember that nominatio and iussum were almost equiparated in
later classical law, for the purpose of transactions by a slave possessed in
good faith or held in usufruct 2, it seems likely that Ulpian is doing the
same thing here, and holding that you acquire possession through your
slave if you know it, or have authorised it, or the possession is taken in
your name. But the cases are not on the same plane. In the case of
bonae fidei possessio the equalisation of iussum and nomiiwtio is to
determine the destination of an acquisition', not its possibility. They
equally exclude the dominus,. but no text, applying the rule to the
acquisition of possession, says that if there was nominatio, the requirement of scientia in the bonae fidei possessor did not exist.
Another remarkable text is credited to Paul. He holds that ' we do
not acquire possession through our slaves unless they intend to acquire
to us, and he takes ~he case of iussum by the owner A, the slave taking
with the intention to benefit B. There is, he ,says, no possession 3 in A.
It is generally agreed that. this text, making the effect depend on the
will of the slave, is not good law for the classical age 4•
The notion that one could not acquire possession through one he did
not possess 5, though it was set aside, as an absolutely general rule, in
the classical law, survived for some purposes up to the time of Justinian.
It was still true that a dominus could not ordinarily acquire possession,
through his slave whom he did not possess. But it must be remembered
that such a case could not ordinarily arise, except where the slave was
in libertate, or in the adverse possession of some other person, and in
such cases it is hardly conceivable that a dominus could be supposed to
acquire possession through him. If he was in libertate no one acquired
possession through him 6. Where any inconvenience did arise the rule
was readily set aside 7 • It is of course clear that, the slave's power
being purely derivative, he could acquire nothing for himself, and this
principle has its corollary 8 in the rule, that a man in apparent slavery
could acquire nothing for himself.
1 See Salkowski, Sklavenerwerb, 166. In 41. 3. 31. 2 it is said, perhaps by Tribonian, that a
slave in libel·tate can acquire possession for anyone in whose name he takes. In 41. 1. 53 it is
said that we can acquire possession through anyone, if we intend to possess.
2 Post, Ch. xv.
8 41. 2. 1. 19.
4 Ihering, Besitzwille, 287; Gradenwitz, Interpolationen, 220 ; Salkowski, op. cit. 46.
They
disagree as to whether it is an error of Paul or an interpolation: the latter seems most probable.
See Gradenwitz. Note also the pluTaI diximus . In other parts of the text Paul says pnto.
:s G. 2. 94, 95.
6 41. 3. 31. 2.
7 Where a causa Zibemlis is pending the man is in libertate; yet, if he is really a slave, what
is given to him vests in his master, even, says Gaius, possession, though it is clear there had
been doubt. He justifies the rule by the case of the fngitivns, but this is not sound. The
fugitivns is still possessed and his case provides "not the reason, but the excuse, '40. 12. 25. 2;
post, Ch. XXVIII.
8 50. 17. 18.
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Where the possession has not yet, e.g. for lack of knowledge, vested
in the dominus, it may nevertheless be legally important to him. If the
act of taking was a delict, he will be liable to a noxal action: in some
other cases he may be liable to an actio de peculio. When it has vested
in him, the effect is in general as if he had himself received the thing.
Thus, where a slave buys, the dominus has possession pro empto or
pro suo l • If a slave is deiectus, the master, thouah he knew nothina of
the expulsion, has the interdict de vi2.
/:)
/:)
The. m~re possession may in some cases impose liability. Thus a
~aster IS lIable to hereditatis petitio for things which a slave has taken,
~f he possesses them or their price, or has an action for their price 3• So
III general an action lies against the master for things detained by the
4
slave • But there are some difficulties. Any person sued must take care
of the .thin~: what is the position of the dominus, whose slave, holding
the thmg, dIsappears between litis contestatio and judament? What is
the position of an impubes whose slave acquires posses~ion of a thing in
some way which creates liability? A malae fidei possessor is liable for
the safety of the thing: what is the position of the dominus who knows
of the possession, but not of the mala fides? We are told, in the case
o~ the defendant , whose slave has disappeared with the thing, at the
~Ime when judgment is to be given, that the judge must either postpone
Judgment, or allow the defendant to satisfy it by giving security for the
restoration of the thing when he gets it 5 • But the case of actual
lit.ig~tion is on a different footing from the others. It may be permISSIble to argue from an analogous case. A husband is under a duty
to take care of dos. If his slave receive a thing as dos it vests in him
but he is not under this duty ~ntil he has ratified the act 6• A simila;
rule may well have applied here, and no doubt in the case of an
impubes this ratification would not be valid without the al1ctoritas of
the tutor. In all these cases there would be actio de peculio so far as
the damage resulted from a negotium of the slave 7•
I? ~lose connexion with this topic comes, necessarily, that of
acqUIsItIOn of ~omini~m by usucapio. In general the possession will
lead to usucapw, subJect to the ordinary rules. Some points must,
1

41. 10. 5.

A ,slave cannot possess pm herede (41. 3. 4. 4).

This does not mean that he

ca~not be the vehicle of. such a P?ssession, but that if a slave, thinking he is heres or that a
thmg belongs to a hered~tas to whlCh he has a claim, takes it while still a slave he does not

possess pro herede.
'
2 43. 16. 1. 22.
St 5. 3 34, 35. .If ~ slave fraudulently makes away with a thing to the knowledge of his
mas er, tite latter IS lIable to A. ad exhibendum: if he did not know of the wrongdoing only
ntobxall~y, 1hO:b4'd~6'43If the slave holds someone's will, the master is liable to the interdict de
a u ~s ex ~ en ~s, . 5. 3. 4.
~ C. 3. 32. ~O'
.
s 6. 1. 27.4.
6 23.3.46.
~?thertIlldustrt·ahtlOn 43. 26. 13. Post, p. 157, as to the question how far knowledge of the
I
save
IS Impu e to e master.
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however, be noted I. The slave's power, being purely derivative, cannot
increase that of the dominus. Thus if the master is absolutely incapable of uS1.lcapio he cannot usucapt through his slave 2.
There is somewhat more difficulty in relation to bona fides. Apart
from peculium the rule seems to have been, (Paul, quoting Celsus, is our
authority, but the text is inconclusive,) that both master and slave must
have been in good faith-the slave when he took the thing-the master
when he knew of the taking. It is not clear whether the slave must be
in good faith at that time, but this seems the more logical view, since
that is the initium possessionis. Pomponius is quoted to the effect that
if the acquisition is domini nomine the master's state of mind is the
material one, but in view of the language quoted by Paul from Celsus
in the same text this is commonly understood to mean," is primarily
considered 3." The language of Pomponius, and the general drift of
the text, however, appear to express the view that, if the acquisition was
domini nomine, the state of mind of the slave was immaterial, but the
other view is more in harmony with the rules arrived at in other cases 4•
It must be remembered that usucapio results from possession 5, and that
in acquiring possession the master and the slave cooperate. It. is difficult to say what the master's scientia involved. It was somethIng that
the slave could not contribute 6, and probably it included the animus
sibi habendi, of which the slave, who could not habere, was clearly
incapable. As we have seen that he also cooperated mentally, since he
must have intelligence for taking 7, it is natural that the bona fides of
both parties should have been necessary. And this is th~ rule that
Papinian lays down for the analogous case of sons s .. As WIll be ~ee.n
later, the rules in acquisitions to the pec'uli~lm are dIfferent: here It IS
enough to say that where the acquisition is peculii causa, and the sl~ve
was in bad faith, if the thing ceases to be in peculio, e.g. by ademptIOn
of the peculium, or by its being paid by the slave to the master, e.g. .for
his liberty, this is not a new possession in the master, and the thmg
cannot be usucapted: causa possessionis durat 9•
Apart from these considerations there is no great difficulty in the
law of acquisition of property, inter vivos, by a slave for his master.
The slave though he can have nothing of his own 10 acquires for hi~ in
nearly every way, and without his knowledge or consent l l• ThIngs
1 Among the cases in which "putative cattsa" was allowed by some jUI'i~ts, was that in wlIich
yOUI' slave alleged that he had bought the thing: a man may reasonably be III er.ror as to the ~ct
of another, 41. 4. 11; 41. 10. 5; cp. 23. 3. 67. But this controversy has little to do wIth
slavery.
d'
.
2 41. 3. 8. 1.
Eurn qui suo nomine nihilnsucapere potest ne per seniurn posse Pe ~us a~t.
841. 4. 2. 11, 12. Pothier, Pand. 17. 193.
4 6.2.7.13; 41. 3. 43.1.
5 G. 2.89; In. 2. 9. 3; D. 41. 2.3.3.
6 See ante, pp. 131 sq.
7 41. 2. 1. 10, etc.
8 41. 3. 43.
9 41. 4. 2. 12, 14.
10 G. 2. 87; In. 2. 9. 3; D. 41.1.10.1.
If h
II In. 2. 9. 3; D. 41. 1. 32. If a slave buys, his master has the Publician, 6. 2. 7. 10.
e
finds treasure it is as if the master had found it, 41. 1. 63, pI'.
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delivered to him are acquired to his master unless the slave was
intended to act as a mere messenger: in that case the acquisition is
not complete till the thing reaches the master 1, A slave can acquire
by formal means, e.g. by mancipatio, but not by adiudicatio or cessio in
iure 2, since he can take no part in a judicial process. If the ownership
of the slave is in suspense, the question in whom any acquisition takes
effect will also be in suspense; e.g, where a slave is given by husband to
wife, by way of mortis causa donatio 3 , or where the slave is legatus and
the legatee has not yet accepted 4, The slave acquires to his bonitary,
not his quiritary owner 5, We are told by Paul that a slave, mancipated
metu., acquires for his old master 6. The point is that, though mancipatio
transfers dominium even in this case, the former dominus still has the
slave in bonis 7,
Was it necessary that the slave should intend to acquire to the
master? We have seen B traces of a view that this was essential (at
least for late law) in the case of possession, but so was knowledge of
the domi'nus, and both these might seem material where the question
was whether the dominus had acquired the substance of control. But
in the present case it is clearly and repeatedly laid down in the Sources 9
that knowledge of the dominus is not necessary, (The view that the
slave must consent seems to rest on a false definition of tradition, as
transfer of dominium by transfer of possession, itself based on texts
which speak of acquisition of possession and through it of ownershiplO,)
A prim-i, one would not expect the voluntas of the slave to be considered in such a matter, and the law seems to have disregarded it l l,
But there is one text sometimes cited as proving the contrary 12 : the
case is, however, one of a common slave and of a donatio, both material
circumstances 13.
A case which might have created difficulty is that in which the
transferor hands over the thing, intending to transfer ownership, but
to transfer it to X, who is not, but whom he supposes to be, the slave's
master. If he said nothing of his intent the gift would take effect in
the slave's master, though, on general principle, the donor would have a
condictiG. If he expressly said that he intended to convey the thing to
1 39. 5. 10; C. 4. 27. 1.
2 G. 2. 87; 2. 96; 3. 167; U. 19. 18.
s 24. 1. 20.
4 30. 86. 2.
5 G. 2.88. What a Se1'1)US pec~dii castrensis acquires is the son's, not the father's, 49.17.19.1.
See also 18. 6. 16; 19. 1. 13. 18. Ante, pp. 42, 43.
'
6 P. 1. 7. 6.
7 4. 2. 9. 6. See Huschke ad P. 1. 7. 6. As to the actual form used by the slave in
rnancipatio, see post, App. Ill.
S Ante, p. 133.
9 See the texts cited by Salkowski, Sklavenerwei"b, 34-40.
10 e.g. 41. 1. 20. 2.
II 39. 5. 13.
12 41. 1. 37. 6.
13 Post, Ch. XVI.
The inconveniences which might result from acquisition without consent
could be in part avoided by abandonment, but a more effective protection was found in a rule
that the liabilities which might result did not attach till ratification, post, p. 155.
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X, it seems that ownership would not pass to anybody, though possession would as soon as the master knew of the receipV.
The law in the case of the institution of a slave ' is more complex,
A man may institute his own slave or a servus alienus; in either case
pure or conditionally 2, But an institution of his own slave, cum liber
erit, or sine libertate, is a mere nullity 3. A servus alienus would, however, ordinarily be instituted without liberty, and the words cum liber
erit may be added: the words sine libertate or cum libertate are mere
surplusage 4• The institution of a servus proprius remains valid though
he be alienated or freed: in the former case he acquires to his new
master 5, in the latter to himself.
Institution of a servus alienus is for most purposes institution
of his master 6. Thus the master must have testamenti factio with the
testator7, has the right to the spatium deliberandi B, can get bonorum
possessio 9, and may be burdened with fideicommissa 10• These are due
from him only if he acquires through the slave. If he frees before
acceptance neither he nor the slave is strictly liable (for the latter was
not ro,qatus), but this is met by a rule that an actio utilis lies against
him who got the emolumentum hereditatis ll • If the owner sell the slave
before acceptance, he remains liable for the fideicornmissum as having
the value in the price, and the buyer is not liable unless the vendor is
insolventI2• This rule is an equitable compromise: the buyer is
strictly heres and liable. There seems no authority for the case of gift
of the slave, Probably the donee is liable if he accepts the hereditas.
There are many illustrations of this fact that a gift to a slave is
essentially one to his master. If a slave is instituted. a legacy, poenae
causa, to annoy his master is void 13. If a man prevents the revocation
of a will in which his slave is instituted, he can take nothing 14• Writing
a gift to your slave is penalised under the lex Cornelia de falsis, as
writing a gift to yourself1 5• If a libertimts institutes his child's slave
this bars the patron as if it had been the child himself16.
1 Not expressly discussed, except where on the facts there were other persons to whom the
slave might possibly acquire, post, Ch. xv.
2 28. 5. 3, 31.
s U. 22.7,11,12; D. 28. 7.21,22. It was treated as shewing no real intent to give.
428.5.3. p1·.; P. 3. 4b. 7.
:5 G. 2. 185, 188; Ulp. 22. 12. D. 31. 83 is a case of construction raising some of these points.
6 As to the difference of personality, post, p. 140.
7 Ulp. 22. 9; D. 28. 5. 31; h. t. 53; 36. 1. 67.p1·.
828.8.1.
9 37.11.2.9. If alienated while time is running the new dominus has only the rest of the
time, 38. 15. 5. 2.
10 Even in favour of the slave himself, cum libeT erit, 36. 1. 26. 1. As to operation of
Se. Pegasianum, D. 30. 11.
n 31. 62.
12 30. 11, 94. 1.
13 34. 6. 1.
14 29. 6. 1. 1; 38. 13. 1. Nor can the slave if freed, or children, even not in potestas.
They
are "within the mischief" of the rule.
• 15 O~" striking out a gift of liberty to a slave left to you.
But writing a gift to a slave cum
hbel" ent, or one of liberty to your own slave was not -enough, 48. 10. 15.4, 22. passim.
16 At any rate if the child acquires, 37. 14. 21. 3.
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The gift is to the master whose the slave is at the t,ime ~f entry:
intervening alienations are immaterial 1. Where a s~rv~s al~enus was
instituted afterwards conveyed to a servus hered~tan'us and then
usucapted by an extra,neus, the institution wa~ still g?od-m~dia. tem:
pora non nocent 2 • Where a slave of one wlthout WB cap~end~ wa",
instituted and was freed, or sold, sine fraude legis, before any steps
were taken, though after the death,' the gift stoo~ 3. Th~s was ~rigi~ally
written when, and of a case in which, the man wIthout ~us capwnd~ was
not incapax, but, though he had testamenti factio, was barred, by reason,
e.g. of celibacy, from taking. The gene~al rl~le was that w~ could
institute the slave of one with testament~ factw, and no other. But
in Justinian's time a man without ius capiendi was an incapax. l.t may
be, then, that in his day the institution of ~he slave of ?ne WIthout
testamenti factio (e.g. intestabilis) was good If he was alIenated. It
cannot have been so for classical law.
.
The owner of the slave is the person to benefit, whatever the mt~nt
of the testator5, even though he have to hand over the succeSSIOn
to some other person. Thus if a heres is under a fideic0m.miss~m to
hand over the hereditas, and a serV'l('s hereditarius has an Inhe:I.t~nce
left to him, the heres can order him to enter. Like other acquIsItIOns
made after entry, this will not have to be handed over, unless there
was an express provision, in the will, that even such things were
to g06.
.
As a hereditas may involve liabilities the slave cannot · effectl vely
enter without the authorisation (iussum) of the owner 7• We have a good
deal of detail about this iussum. It must precede the entry: ratification
did not sufficeS. This is due to the fact that aditio is an actus legitimus,
and does not admit of what is in effect a suspensive condition 9• The
iussum must durare: the authorisation of the master must be still
existing at the time of the entry. Thus if he become insane ?efore
the entry, there is no iussum: furiosi nulla est v~luntasl0. So, If the
slave is alienated before the entry, the new master IS not bound by the
old iussurn H • It may be . in any form, e.g. by letter or messen$'er.
It may even be nut'u, in the case of a dumb, but not mentally defectIve,
domin'us 12•
In. 2. 14. 1. .Ambulat cum dominio, 37. 11. 2. 9.
28. 5. 6. 2. As to h. t. 50. pr., see post, Ch. xx.
4 Ulp. 21. 9; D. 28. 5. 31.
5 G 2.89' Ulp. 22.13; C. 6. 27.3.
6 36. 128.' 1; h. t. 65. 4 (last clause Tribonian).
,
7 Ulp. 19. 19; 22.13; C. 6. 27. 3; D. 41. 1. 10. 1, etc.
. . 8 29.2.25: 4;.36: 1. 67. pr.
9 29. 2. 51. 2 ; 50. 17. 77.
No entry before iuss~~m, b':lt a. condItIOn on the lll~tItutlOn can be
so satisfied quia eo facto nemo .t1·audatt~1·. The satisfactIOn IS no part of the en~ry, 35. 1. 5. 1. .
10 29 2' 47
Or an authorising tt~t01' die before the entry, h. t. 50. If the tuSSal' change hIS
mind,
is' ad;ogated, there can be no entry under the old iussurn, h. t. 25. 14, 15.
H 29.2.62.1. '
a 29.2.25.4,93.1 .
1

2

s 29. 2. 82.

0;
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The iussurn must refer to that particular heTeditas\ and there can be
no iussum to enter on the hereditas of one not yet dead, though ·it is not
essential that the master be certain either that the man is dead or that the
slave is heres. Paul, indeed, observes that the paterfamilias must know
whether it is ex asse or ex parte, by institution or substitution, on
intestacy or by will 2. Ulpian says, more exactly, that if the iussor
thinks it is ex asse and it is ex parte, or ab intestato and it is by will,
the entry does not bind him because such entry would, or might, put
him in a worse position than he contemplated. If the error is the
other way, it is a good entry, and error as to whether it was institution
or substitution is equally immateriaP. A iussum may be conditional
or dependent on someone's consent 4 , and this must be given before the
entry. Where the instit'Utu8 reported that he thought the inheritance
good, the paterfamilias replied that he had heard rumours to the contrary, and that he authorised the institutns to enter, if after careful
investigation he was satisfied that the estate was solvent. He entered
at once, and Africanus held that this entry did not bind the paterfarnilias 5• The i'ttssum might be more or less explicit, and after disputes
it was settled that authorisation to take bonorum possessio, or pro
herede gerere, justified entry by the slave 6.
Fideicomrnissariae hereditates and bonorum possessio are on the
same level, so far as the substance of the right is concerned, but there
are some differences of rule which need explanation. As the acceptance
of fideicommissa, or of bonorum possessio, is not an act'us legitimI('s, the
necessary consent of the dominus may be by ratification 7. We know
that a dominu-s cannot enter for a slave, though he can depute a
slave to enter for hims. We are told, indeed, not only that the slave
must himself make aditio, but that he must give a real consent, and
thus if an apparent consent is obtained under threats, and so is unreal,
there is no sufficient aditio 9• The line between this and a real consent
obtained by command, which appears in some texts, must have been
rather narrow 10• It should be observed that the dominus can pro
hm'ede gerere, by consent of the slave l l, and that Pius enacted that if the
1 29. 2. 25. 5. If the slave is alienated before bonol'U7l1 possessio is obtained, the buyer has
only the residue of the time, 38. 15. 5. 2.
2 29. 2. 93. pT.
.
....
s 29. 2. 25. 11. Paul's dictum must be understood of pupillary SubstItutIOn, lllvolvlllg
possible liability for debts of th~ pupillt~s. Ulpian sa;rs (h. l. 12, 1~) that it~ssum to enter under
the will of X does not authorlse entry as a substitute of an ~mpubes unless the words of
authorisation cover this, and shew that it was contemplated.
4 29. 2. 25. 10.
5 29. 2. 51. 1.
6 29.2.25. 7.
See h. l. 8, 9 as to what is a sufficient iussum. Though a dumb slave cannot
make formal aditio by speech he can of course pl'O hel'ede gel'el'e (29. 2. 93. 2). Mutus he1'es
could not make a formal acceptance, but might depute a slave (29. 2. 5, 26). There seems no
reason to doubt that a slave could make cl'etio for his master. It is somewhat on the same
footing as mancipatio.
7 29. 2. 6. 1, 48; 36. 1. 31. 2, 42, 67. Pl'.
.
8 29. 2. 26, 36.
9 29.2. 6. 7.
10 29.4.1. 3; C. 6. 24. 3. 2. infin.
11 C. 6. 30. 4.
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dominus continued long in enjoyment, in any case, this should be a
valid gestio : a somewhat untruthlike presumption of the consent of the
slave 1. The rule in fideicommissa is different: the dominus himself
can accept2. Bonorum possessio may be applied for by anyone for
anyone S, and thus, no doubt by the dominus. But, we are told, the
consent of the slave is needed as in aditio 4. This may be because
the words of the Edict, declaring that a grant will be made to him,
imply his personal assent. It seems likely, though there is no conclusive textS, that a dominus cannot himself repudiate the slave's
institution : it is clear that he cannot repudiate a fideicommissum 6•
On the other hand he can repudiate a bonorum possessio to which
the slave has a claim 7. This is surprising in view of the rule that the
slave's consent is necessary to bonorum possessio and of the maxim,
Is potest repudiare qui et acquirere potest 8•
The slave and his master are distinct persons, and are so regarded
for many purposes in this connexion. It is difficult, however, to lay
down any general principle which will cover all the cases. They are
not treated as independent persons where this would defeat the purpose
of some rule of law!>. Where A was instituted, and his slave, S, substituted, and A ordered S to enter, as substitute, in order to avoid
legacies, all are due, subject to the Falcidian fourth 10. But they are
not lumped together: those charged on A are paid first, and then those
charged on S, so far as the lex Falcidia allo~sll. This preference is
applied in all such cases where a man obtains a hereditas, omissa causa
testamenti 12• But in our present case it is a recognition of duality, for a
man cannot be simply substituted to himself13.
Where A and his slave S are instituted, in unequal shares, and
less than three-fourths are left away from the share of S, Paul tells us
- that the difference is added to the share of A, for the benefit of legatees
claiming from him. This prevents the unfair treatment of legatees by
a misapplication of the rule that the Falcidia is, in the case of distinct
charges on different heirs, reckoned separately for each heir 14. Here too
duality is disregarded only so far as is necessary to prevent the evasion.
If they were treated as two absolutely, no such account would be taken.
If as one the Falcidian deduction would be spread over all. It will be
observed that this is not the rule of confusio whic~ causes so much
discussion in the case of an institutus who acquires also as substitutus 15•
29.2.6.3.
2 36.1. 67. pr.
3 37.4.7.
5 29.2.13.3,18.
36. 1. 67. P1-.
6 31. 34.2.
7 38.9.1. 3.
29.2.18; 38.9. 1.1. Lenel thinks the general provisions as to repudiation were in the Edict
(Ed. Perp. § 165). The point of the present rule seems to be that, as the cooperation of bot4 is
needed to acquisition, the repudiation by the master is enough to shew that this is impossible.
9 See ante, p. 137, for some illustrations of this.
10 29. 4. 25.
11 35. 2. 22. 2.
12 29. 4. 6. p1·.
13 28. 6. 10. 7.
14 35. 2. 21. 1.
15 See e.g. Vangerow, Pand. § 535; Windscheid, Lehrb. § 653, n. 8.
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There, if confusio occurs at all, the legacies are grouped too-ether and all
suffer equally. Here there is no relief to the legatees fro~ the dominus
except so far as there is a surplus over the quarta Falcidia in the share
of the slave. The same rule applies in the case of a father and son 1,
Paul's r~le deals. only with the case in which the legacies charged on
the dom~nus are In excess, not with the case in which those charged on
the slave are so. In the case of institution and substitution it seems
clear .on the authority of Paul 2 that there was no confusio in favour of
legaCIes, charged on the heres who failed to take, in so far as they were
chargeable on the substituted coheres. In our present textS, Paul goes
on to say something, which is commonly interpreted as meaning, that,
here too, there was no relief in the case in which it was the legacies
charged on ~h~ s.lave w.hich were in excess. But the wording is so
corrupt that It IS ImpossIble to be sure as to its meaning.
Where X whose slave was heres by will, and who was himself heres
ab intestato, directed his slave to enter, and the slave did not do so, it
was as if X had praetermitted. He should have made the man enter4.
It is not easy to see the necessary dolus malus on these facts 5. Where
a slave is made heir there can be no legacies from the master, though
there may be fideicommissa, and in such a case the legacies are first
reckoned with any deduction for the lex Falcidia, and the fideicommissum
is payable on the rest 6•
Where a slave is instituted pure for part and conditionally for
another part, and there is a coheir, and the slave duly enters for the
first part, Paul tell us he must enter again for the second, and it will
pass witQ him if he is freed or alienated before entry 7. This is one of a
group of texts which have given rise to much controversy 8. If X is
instituted pure for one part, and conditionally for another, then, apart
from controversy as to what happens if he dies, he is at once heres ex
~sse, if there is .no subst~tute to ~he conditional part 9. No fresh entry
IS needed even If there IS a cohelrl0. In our caseI!, where it is a slave,
Paul justifies his different view on the ground that in order that all
may be acquired by the one entry, it is necessary that all remain in the
same state: the rule, that one entry suffices, does not, moreover, according to him, apply where the hereditas is acquired through another
person 12. That it should vest in the new owner seems consistent with
principle. The conditional share is certainly not acquired till the

1

4
B

35.2. 25.p1·.
2 35. 2.1. 13. Vangerow, lac. cit.
35. 2. 21. 1.
4 29. 4. 1. 3.
• 5 h. l. 4 adds th.at if .d?mjnus ~o~s not ~now, and hinlself enters ab intestato, he is not
liable under th~ E.dlr:t~ ms~ s~ .fing~t ~g!wrantwm. This last remark is Tdbonian, but it is clear
that the master s lIabilIty depends on his dolus not on that of the slave
: Ulp. 24. 2.1; D. ?5. 2. 22. 1.
' 7 29. 2. 80. 2.
.
1 Salkowskl" op. c~t. 10.
9 28. 5. 33; 29. 2. 35. p r., 53. pr., 81.
o 28. 5. 60. 6.
11 29. 2. 80. 2.
12 29. 2. 80. 3.
1

8
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condition is satisfied 1 and at that time the old owner is no longer owner.
Since nothing remains even momentarily ~n the sl~ve2, another entry
must be necessary. The view that, even If there. IS no change, fl~es~
entry is necessary, is a natural result. Bnt there :s a text of Ulplan
which applies the rule that entry for one shal'~ IS entry for all, and
declares as it is commonly understood\ that If the slave has once
entered'thouO'h he be sold, a substituted share which falls in will go to
his old ~naste;, as being a mere appendix. The text is obscure: it may
indeed be read as aareeing with Paul's view. Its form is, however,
opposed to this, and :lsewhere Ulpian a~dModesti~us .decide . ~ case in
terms which suggest that the common mterpretatlOn IS the nght one.
They say that if one substitutes to an impubes "Whoever shall be my
heir" this means heres script'Us, and thus if a man has taken a share
thr;ugh a slave he cannot claim under this substitution, if the slave
5
is no longer his, because he is not personally the heres script,us •• They
treat this as the fact which bars: if they had taken Paul s VIew the
6
•
the question could not possibly have arisen •
According to the view almost universally held by the c~assICal.l~\:yers,
an unconditional legacy to the slave of the her~s was v~ld ab ~n~tw, by
the regula Catoniana. But the rul~ w~s dIfferent m the converse
case of a legacy to the domiml!s of an lOstItuted slave. Such a legacy
was good ab initio, though it would " eva~esce,". if the domi~us bec~~e
heres through the slave 7. The reason assIgned .m the texts If:) that It IS
not true that if the testator died at once the gIft could have no force:
the legacy would cede at once in the dominus, but he might transfer
the slave before ordering entry.
.
.,
There are other illustrations, of a different type, of tIns prInCIple
that the slave is a distinct person, and that his persona is considered
rather than that of the dominus, except in relation to capacity to takes.
If the terms refer expressly to the slave, it is he who must do any a~t
rendered necessary. A slave, being in a manner an instrument. of hIS
master can enter for him. But the master cannot so enter for the
slave. 'Thus if X and his slave are instituted, the slave. entering ~t
X's order acquires all for him, but if X enters, he acqUlres only h:s
share: the slave must still enter for the oth er 9. Where knowledge IS

material it is the knowledge of the serv'Us institutus and not of his
dominus which is considered. Thus where a slave is instituted, vulgari
cretione, it is the state of his knowledge which determines the time
allowed l . An institutus can enter ifhe is sure that an alleged posthumous
child does not exist, but not otherwise. If he is a slave and he is sure
but the dominus has his doubtR, the entry is valid 2.
'
"Ve have also to consider the case of a slave instituted by one whO'
thought he was free. This is really a case of a wider problem: what is
the effect of error on an instit1ttio? Vangerow 3 thinks the rule to have
been, that, if the error were such that the institution would not have
been made in knowledge of the facts, it was absolutely void, and he
treats any departures from this as exceptional. There is no doubt of
the rule for legacies 4, but in view of the dislike of intestacy it would
not be surprising if a different rule were applied here. Of the texts he
cites, one 5 says that where a child instituted proved to be suppositus, the
inheritance was taken away, quasi indigno. This really makes against
Vangerow's view, for it implies that such an institution was prima facie
valid. The same case is discussed in an enactment of Gordian 6, who on
the authority of Severus and Caracalla, uses similar language-auferendam ei successionem. His other cases are of exheredations declared
null on the ground of error. They are cases in which a false reason is
expressly assigned for exheredation 7 and thus are mere illustrations of
falsa causa treated as condition, and of little weight in the present
connexion S• On the whole the view of Savigoy9 seems preferable, that
these institutions under error were valid, the cases in which they were
set aside being exceptiona1. The same conclusion can be drawn from
two cases which directly concern us. One lO is the well-known case of
Tiberius' slave, Parthenius. A slave is instituted under the impression
that he is a paterfam.ilias, and X is s~bstituted to him si heres non erit.
Tiberius decides that he and X shall divide. This is justified by J ulian 11
on the ground that the words, si heres non erit, when spoken of a man
supposed to be free, mean" if neither he, nor anyone to whom he shall
hereafter become subject, becomes heir." This condition l2 is satisfied on
the facts and the substitute is admitted. But there is nothing to
exclude the institutus, and thus they share 13. The reasoning requires

29.2.13. pr.
2 29.2.79.
3 29.2. 35.pr.
4 Salkowski, loc. cit.
5 28. 6, 3, 8. 1.
.
.
..
.,
,
6 A atron's son has a ·right to operae pl'0l?~sed, ~nd to wra ~n bo,,!~s, If h~ IS ~IS. father s
h' bP t not if having been emancipated or dIsmhel'lted, he acqmres his father s hel ed~tas only
t~~.~~ hUthe institution of his slave, 38. 1. 22. 1 j 38. 2. 13.
7 ~. 2. 245 j. In. 2. 20. 33 j D. 35. 2., 20 j 36. 2. 17. Cp. 30. 25, 91. pl·.
See Machelard,
Dissertations, 500.
8 See, e.g. 31. 82. 2.
· nor
9 29.2.26,36.
A fU1-iosuS could not accept a hel'e d'~tas or d'Irect h',IS s1a:v e t o . ent.er,
could his curator authorise his entry, 29.2.63,90. pl·. As to the ways m whlCh thIS dIfficulty

was me~, see, e.g. Accarias, §§ 349, 465. But if the slave were instituted, he could enter, no
doubt WIth ~onsent of c~trato?', 29. 2. 63. If a beneficiary has been directed to pay money to a
slave heres, It may not be paId to his master, 35. 1. 44. pr~
I G. 2. 190.
2 29.2.30. 7.
S Lehrb. § 431.
4 32. 11. 16.
5 49. 14. 46. pl·.
6 C.. 6. 24. 4~
7 28. 2. 14. 2, 15.
8 35. 1. 72. 6. In fact a contrary inference might be drawn from them.
9 System, 3. 377, cit. Vangerow, loc. cit.
10 In. 2. 15. 4.
11 28. 5. 41.
12 A substitution is essentially a' conditional institution.
.
13 ~he decision is exactly similar to that given by Gaius (2. 177) in the case of cl'etio
~mpeljecta.
' .
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that error shall not vitiate an institution, and is strictly logical, if the
interpretation given to the words, si heres non erit, be accepted. It is
a strong case of interpretation according to intent, the ordinary rule in
testaments\ but the decision does not deserve the severe language which
is sometimes used of it2.
The case may be compared with one considered by Severus 3• A, a
miles, institutes J, ut libertum suum, and adds, "if he will not or cannot
enter from any cause, I substitute V." J proves to be a common slave
of A and Z. Severus says that the result is a question of intent. If
A thought J his own sole libeTtHs, and did not mean any other person
to acquire through him, the condition of the substitution has arisen,
and V can take the inheritance. If, however, the words were used in
the ordinary sense, and J entered at the command of Z, V has n~
claim 4. There can be no question of sharing, for if J takes anything
at all, he does adire, and the substitute V is excluded. Here the
interpretation by intent resembles that in the last case, but it is more
forced: the word adire has not the ambiguity which, with a little good
will, can be seen in the expression si heres non erit, and J is here
allowed to shew that the testator gave the words a meaning that they
cannot possibly bear. The fact that the testator is a miles is emphasised,
and it may be that this accounts for the liberal interpretation 5.
The main principles in the case of legacies and fideicommissa
singularum rerum are much the same 6• A legacy sine libertate to the
testator's own slave is invalid 7. A gift to A and one to his slave,
though they are distinct legacies, are one for the purpose of the lex
Falcidia 8• Gifts to servi alieni depend on the testamenti factio of the
master, and are in the main equivalent to gifts to him 9. The rules as
to the admissibility and construction of gifts cum or sine libertate are,
in classical law, as in institutions 10. A legacy to a seTVUS alienus is
void if the testator buys him, as it is now in ea causa in qua incipere
non poterat ll• A legacy without liberty to the testator's slave, not
legated, is void, and ademption of the liberty is ademption of the
legacy 12. Acceptance of a legacy to his slave bars the dominus
50.17.12; see 28.5.2,52.1; 28.6.4.2,24; 50.16.116,243; 50.17.17.
e.g. Vangerow, loco cit.; Girard, Ma:nuel, 826.
. .
s C. 6. 24. 3.
The text is applying the rule that if one of co-owners mst1tutes the slave, all goes to the
others, post, Ch. XVI.
'
5 As to error in legacies, ZJost, p. 151.
6 28. 1. 16; 30. 53. 2.
7 30. 34. 9.
8 30.53.2; 35.2.56.4.
Compare the rule in the converse case, ante, p. 140.
9 28. 1. 16; 30. 12. 2; 41. 1. 19. 1. A jideicom"!,,issum. (and a fortiori a leg~cy) to a. slave .of a
deportatus went to the Fisc, 32. 7.
The dom~nus mIght be burdened wIth fide~cornrn~ssa,
30.11.
10 34. 4. 20.
See ante, p. 137_
11 34. 8. 3. 2.
.
.
12 30. 34. 9, 102; 34. 4. 32. 1. Money was left t.o X with a jidewoml1nssum to a slave of
testator. Both were void, 31. 88. 13.
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from attacking the will!, and, if he does attack it, he loses any
benefit2.
If a legacy is left to two of my slaves independently, or to me and
one of my slaves, or to my slave in the will, and to me in a codicil, and
I refuse on one gift, I can take all on the other 3. This is the law of
Justinian: in classical times it would have depended on the form of the
gift. Thus in legatum per damnationem, apart from the leges caducariae,
one of the shares would have gone, on this hypothesis, to the heres.
The ownership of the slave at the time of dies cedens determines the
fate of the legacy 4, assuming initial validity, and thus if he is alienated
or freed before that date, the right will pass to his new owner or himself as the case may be 5• It must be noticed that, in legacies to a slave,
the time of dies cedens is postponed: Thus if there is a legacy to a
slave also freed, it does not cede till aditio, since otherwise it must fail
as he is not qualified to take till the heir enters 6. It is similarly postponed in the case of a slave who is himself legatus, so that the rule
applies to all possible legacies to a slave of the testator7. The text
adds that if the slave has been freed after the will is made he can
take the legacy himself, the fact that he was a slave of the testator
being no bar, since, even if the testator had died at the time of making
the will, the benefit and burden of it would never have been on the
same person. These rules are simple: they are applied in the texts to
the solution of many complex cases.
Where A was legatee of an optio servi, and there was a legacy to a
slave of the testator, without liberty, then, if before any heir entered
he became the only slave of the testator, he was a servus legatus and the
legacy to him was good. But if he did not become the sole slave, or in
any case if there was a heres necessarius, the legacy to the servus
proprius would fail 8. The case does not conflict with the regula
Catoniana. Since it is always possible for this diminution to occur, so
that he becomes a servus legatus, whose gift does not cede till aditio, it
is not true that if the testator had died at once the benefit and burden
must have been in the same person. If the heres were a necessarius it
would be bad, for though the diminution might occur before the death,
it still remains true that, had the testator died at once, the gift must
have failed. If the legacy to the slave was simple, and that of the slave
was conditional, the former must fail unless the condition of the latter
is satisfied before dies cedit for the former. This is the form in which
38. 2. 8. 2; cp. h. t. 45, 50. pr.; 37. 4. 3. 15.
34. 9. 5. 3, 4; P. 5. 12. 3.
3 30. 101; 31. 59.
<l 30. 91. 6; 36.2. 5. 7, 14. 3.
5 30. 91. 2, 3, 114. 10.
6 35. 2. 1. 4, post, Ch. xx.
h 7 36. 2. 7. 6? 8, 17. Otherwise it would fail, as the slave is the property of the hej·editas.
t eslegacy of hllli takes effect, the gift to him goes to the legatee, 30. 69.pr.
33.5.13.
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the foregoing case would, it seems, have presented itself to the jurists
who held that legatum optionis was conditional 1. Justinian's change
did not affect the matter, since the ownership of the slave did not pass
even now till a choice was made, so that if there were still several
slaves, the ownership of the slave legated would still be in the heres, at
the time when the legacy to him vested. It may be noticed further that
as this choice could not be made till after aditio, the fact that the legatee
did in fact choose the same slave would not save the legacy to him 2.
A simple legacy to a slave of the heT'es is bad ab initio by the
reg'l~la Catoniana 3 • It is in substance a gift ~o th~ hm'es, and it. is
not saved by the considerations we have been dIscussmg. The comIng
of dies cedens fixes the legacy on the heres, and benefit and burden
must therefore be on the same person. If other heirs enter, then,
wlJether he enter or not, the legacy will be good so far and so far only
as it is charaeable
on the other heirs 4. There had been disagreement
Cl
as to these rules. Servius declared all such gifts valid, perhaps ignoring
altogether the regula Catoniana, but said that it would" evanescet
if at dies cedens he was still in potestas. This suggests that he IS
treating the dies cedens, rather than the making of the will, as the
initium. The Proculians in general held that all such gifts were bad,
because, says Gaius, we can no more owe conditionally, than we can
simply, to one in our po~es.tas, a reason w~ich is ~ittle mo:e. than ~egging
the question. The SabImans took the Vlew whICh J ustIman ultImately
adopted, limiting the rule to simple gifts, so that .a ~onditional legacy
would fail only if, at dies cedens, the legatee was still In potestas of the
heres 5.
Another text raises new hypotheses 6• A legacy adeemed under a
condition is regarded as given under the contrary condition 7. If it was
originally given pure, this makes it a conditional gift. Does. this exempt
from the regula a legacy originally given pure? FlorentInus tells us
that it does not: ademption is to take away, not to confirm a legatee's
right 8. A testator who intended to remove the difficulty would hardly
put the alteration in that form . . The decision turns ?n that point:. ~ow
will it stand if, in a codicil, he gives the legacy subject to a condItIOn,
clearly corrigendi animo? Here it is not so clear that he does not
mean to benefit the legatee: it may be that the gift would be regarded
Ante, p. 18; Machelarc1, Dissertations, 525.
..
33. 5. 15. A slave, S, is left to X, a legacy to. S, and optw serv~ to Y. Y chooses S.
X takes the gift to S as being his owner when dies ced~t, 33. 5. 11.
3 34.4. 14. pr.; G. 2. 244; In. 2. 20. 32.
4 Machelarc1, op. cit. 504.
.
5 Dies ince?'tus is a condition in wills, 30. 30.4, and, further, no sec~r~ty could be exacted. by
the slave for such a legacy. If however he became free pendente cond~twne, perso~al secunty,
with a hypothec, could be taken as a compromise between the claims of obsequtU1n and the
l'ights of ordinary legatees, 36. 3. 7.
6 Machelard, op. cit. 514.
7 34. 4. 10. P?'.
8 h. t. 14. pr.
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as conditional ab initio, and so free from the rule. As a correction it
would supersede the earlier gift and the legacy would be good 1. How
if a gift, originally conditional, becomes simple by satisfaction of the
condition, vivo testatore? May we not say that the rule should not
apply, and the legacy should stand, if the slave is not the property of
the heres at dies cedens? For it would not have failed if the testator
had died when he made the will, which is the test of Celsus 2•
The case of a legacy of A's property to A's slave has been supposed
to create a difficulty. We are told that such a legacy is valid 3. It has
been said however that, as it would be null, if the testator died at once,
it infringes the regula and might be expected to be void. Several
attempts to explain the rule have been made on these assumptions4.
But the text says not a word about the regula Catoniana, and it is
clear, on an unbiassed reading of it, that Paul is talking of a legacy
which he regards as absolutely valid 5, and in no way dependent on
alienation or manumission of the slave. It is a strong expression of the
slave's individuality: cum enim, says the text, servo alieno aliquid testamento dam us, domini persona ad hoc tantum inspicitur ut sit cum eo
testamenti factio, ceterum ex persona servi constitit legatum. The heir
must give the dominus the value of the thing. The case is thus easily
distinguished from that of legacy to a slave of the heres, which must be'
meaningless, if the testator die at once, since the heres would have to
pay himself, and from that of a legacy to A of his own property, which
would be valid only if there were a condition, si vivo testatore id
alienaveris, or the like 6.
Doubtless this recognition of the slave's individuality is progressive,
but here as in institutions, it may be said that the rule, in the later
classical law, was that the full effect of duality was allowed, except
where it amounted to an evasion of some restrictive law 7. An interesting
case somewhat analogous to that which we have been discussing is considered by Africanus. A legacy is left by X to A. B makes a donatio
of the same thing to A's slave. The master can still sue ex testamento,
notwithstanding the rule as to d'uae lucrativae causae. This is not
covered by Paul's rule, since a donatio is not a testamentary gift, and
Paul's general proposition applies only to these. But Africanus 8, writing
earlier than Paul, though probably as late as Valens, does not rest his
decision on this principle, but on a rather more subtle idea. He says
that if the gift had been a discharge of the legacy, so would a similar
gift from the heres of X. This he says is inadmissible, since a debt to
35. 1. 89.
34. 7. 1. pr. media temJJora non nocent, 28. 5. 6. 2.
to matters other than institutions. See, e.g. G. 2. 196.
3 31. 82. 2.
Paul, quoting Valens.
5 Pellat, Revue Historique de Droit, 9. 224.
7 Ante, p. 140.
8 30. 108. 1.
1
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Machelard, op. cit. 506 sqq.
6 34. 7. 1. 2; In. 2. 20. 10.
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the dominus is not discharged by a payment, invito eo, to the slave l •
This is indeed a recognition of individuality, but of a very different
kind: it expresses the principle that a slave cannot bind his dominus 2.
A legacy to a slave, post mortem domini, is valid, says Gaius 3• It
goes to the heres even though the slave is freed by his master's will,
since dies cedit on the death, and the liberty is not operative till later.
If however the heres is a necessarius, the text says doubtfully that
it will go to the slave, as both events occur at the same time. A
text which is a model of ambiguity seems to discuss a converse case 4•
If a slave is legated and the will contains a gift to him cum morietur
ipse servus, this is valid. It is not obvious why there was any doubt.
The text adds by way of reason: propter ea quod moriente servo, id quod
ipsi legatum erit ad eum cui ipse legatus Juerit perventurum sit. There
may have been doubt as to whether this was not a conditional legacy,
which might fail because it did not vest in the life, of the legatee, but
Papinian and Ulpian 5 are clear that there is no condition.
vVhere a will was upset by bonorum possessio contra tabulas,
legacies to a slave were not saved though the dominus was one of those
persons, legacies to whom were still good: we are not to enquire who
benefits, but whom it was intended to honour6.
One text, of Julian, gives an odd illustration of the duality we
are discussing. A slave is left, general1:ter, to P the slave of T. After
dies cedens, T frees P. If T chooses a slave, extinguitur Pamphili
legatum, quia non esset in hereditate qui optari possit. But if T
repudiates P can choose. For though by the manumission two distinct
personae are established, yet there is an alternative legacy of one thing
between them, so that if T vindicates, the option is at an end, but if he
repudiates P can choose. The text,7 lays down strange doctrine. The
case is one of legatum generis, for dies cedit before choice, and T
" vindicates" the man he chooses. But, as we have seen, dies cedens
fixes the legacy on T, and P's manumission after that date can give
him no right: if T repudiates the heres should benefits. The text may
have been altered 9, but, even so, it is difficult either to restore the

c. 8. 42. 19.
Post, p. 163. The text adds, after the statement that the legacy is still valid, the words,
et maxime si ignorem meam factam esse. If this is limitative, it destroys the rule, for the he1'es
will see that the legatee is informed. The grammar is doubtful, and there is corruption: the
words are probably interpolated,
.
3 30. 68. 1.
Conversely a legacy of a usufruct to a slave post mm·tem suam is bad. V. Fr. 57.
Whether, in classical law, an ordinary legacy to him post mm'tem suam was bad is not stated.
It is hardly' within the mischief' of the rule.
4. 30. 107. 1.
5 36. 2. 4; 35. 1. 79. p1'.
6 37. 5. 3. 2.
The existence of fideicommissa tacita involved forfeiture: Trajan provided
that the beneficiary could keep half if he informed the Fisc, but he could not avail himself of
this if the fideicommissum were to his slave, 49. 14. 13. 8.
7 33. 5. 10.
e Ante, p. 145. Even if we treat it as l. optionis, it is no better: the text makes T capable of
making the legacy vest in his favour after he has freed P, a thing impossible.
9 Note the expression dies cesserit, the absurd reason given for the fact that, if T chooses, P
is barred, and the accumulation of hypotheses. See Eisele, Z. S. S. 7. 19 sqq.
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original form, or to say what principle it expresses for Justinian's . time.
As it stands it interprets the gift as if it were cc to T and if T refuses
then to P." It is a sort of substitution, and the alternative legacy
to P does not cede till he is freed, so that he can take it. This
interpretation is suggested by the words inter eas vertitur l and by the
fact that T's vindication or repudiation is' supposed to occur after the
manumission: if it occurred before, the case would be that discussed
elsewhere by Julian himself2 of a gift to A and another gift of the
same thing to A's slave. If A refuses the gift to himself he can still
claim under the gift to the slave.
The law as to Ademption of legacies gives rise to several points of
interest. If a legacy is left to a slave, the infer~nce is that, no matter
who ultimately benefits, the slave is the person the testator had in
mind, and thus it can be adeemed only from him and not from his
dominus 3. There are more striking results. If a slave is legated and
there is a legacy to him, and he is sold or freed, this may be, and usually
is, ademption of the legacy of him 4. But intent to deprive the donee of
the slave is not necessarily intent to revoke the gift to the slave, and
thus we are told, by Julian, that if on such facts the slave is sold or
freed, the legacy to the slave is due to his buyer or to himself5. So too
there may be a legacy to a freed slave, and alienation of the slave is an
ademption of the gift of liberty 6. Express ademption of the gift of
liberty destroys the legacy to him 7, for the legacy has come into a
position in which it could not have begun 8. But it does not seem that
sale of him would necessarily do so, at all events in late classical law.
Thus Pau1 9 deals with a case in which there was a legacy with liberty
to a slave. The slave was sold and the liberty thereafter expressly
adeemed. The ademption he says is strictly ineffective, since as the
slave is now alienus the liberty is already gone. Yet as theslave might
be rebought the ademptio is not a mere nullity, and thus it has its
indirect effect of adeeming the legacy to him, which will not ·go to his
buyer 10. If he had been freed, instead of sold, the ademption must be
an absolute nullity, and therefore says Paul, (though there had. been
disputes,) it will not destroy any legacy, which t4e will gave him with
his liberty: supervacua scriptura non nocet legato ll • The distinction
between the two cases is that while you can contemplate repurchase
you cannot contemplate reenslavement, nec enim Jas est eiusmodi casus
exspectari 12• If he is reenslaved, he is a new man. This distinction
So also by the words si T vindicaveTit, extinguitU1' Pamphili legatum.
30. 10. 1.
3 34. 4. 21; 37. 5.3. 2.
34. 4. 18; In. 2. 20. 12.
5 30, 91. 2, 3, 5.
6 Post, Ch. xx.
7 34. 4. 32. 1; post, Ch. xx.
8 It is a simple legacy to a slave of the testator, 34. 8. 3. 2.
9 34. 4. 26. pr.
10 34. 4. 26. p1'.
11 h. l. 1.
12 18. 1. 6. pr., 34. 2; 45. 1. 83. 5.
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is overlooked by Salkowski, who regards the distinction drawn as
sophistical!. He seems indeed to consider these cases as in some sort
evasions of the regula Catoniana. But neither of them seems to conflict in any way with that rule. Even if we consider dates between the
making and the death to come into account, which is far from certain,
there is no moment in which a legacy to that slave would be necessarily
bad 2•
In the adjoining text Paul deals with the analogous case of a slave
legated with a legacy to hi.m. One would expect the same decision, for
if ademption of his liberty by alienation or freeing does not adeem
a gift to him, neither certainly will ademption of a gift of him in the
same ways. But the text presents some difficulty. It remarks that if
a slave, legatus with a legacy to him, is sold and the legacy to him is
adeemed the ademption is good. This is clear, but Paul adds the
reason, quia et legatum potest procedere si redimatur 3. This implies
that ademptio, by sale, of the gift of him adeemed the gift to him, for,
unless the allusion is to the revival of both gifts by the repurchase, it is
not to the point. This part of the text is, so far as its reasoning goes,
(but no further,) in conflict with accepted doctrine 4• Cujas explains it
by supposing the legacy given contemplatione legatarii cu£ servus relict,us
est 5, but he gives no authority germane to the matter, and the text is
quite general. The simplest solution is to suppose it one of the not
uncommon cases in which Paul gives a correct rule, with a wrong reason 6.
From the principle that the personality of the slave is considered in
relation to every thing but testamenti factio, it follows that if the slave
be dead at the time of dies cedens, the gift will faiP. A more striking
application of the same principle is found in the rule laid down, by
J ulian, Papinian and Paul, that no legacy could be made to a servus
a,lienus unless the gift would have been valid if left to him when freeS,
The only illustration we have is that of a legacy of a praedial servitude
to a slave: such a gift is bad, though he could stipulate quite effectively
for it, provided the dominus owned the land to which it was to attach 9,
A text of Maecianus says: servitus servo praedium habenti recte legatur 1o,
which seems to mean that the rule did not apply if the f~tndus were in
Sklavenerwerb, 32, n. 59.
A simple ademption, leaving the slave in the possession of the testator, would destroy the
legacy (28. 5. 38. 4), not however by reason of the reg~da Catoniana. Gifts to a slave of the
testator are bad whether simple or conditional (28. 5. 77; 30. 102; C. 6. 37. 4), and the regnla
does not affect conditional gifts, 34. 7. 3.
3 34.4.27. pr.
4 The text then says that if a slave legated is freed inter vivos, an ademption of the legacy of
him is a nullity, and the/'efore he will take any legacy to him. The reason is that he is if
reenslaved a new man (34. 4. 27. 1). Here too is the idea that ademption of a gift of him
adeems a gift to him, but this is clear: it is a case of direct ademption. It implies also that
manumission though it adeems the legacy of him does not affect the gift to him.
5 Cujas, cited Pothier ad h .. l.
6 See post, Ch. xx.
7 31. 59; 36. 2. 16. 1.
S 31. 82. 2; 33. 3. 5.
. 9 33. 3. 5; 45. 3. 17; V. Fr. 56.
10 32 . .17. 1.
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the slave's peculium. Mommsen 1 disbelieves the text and amends it so
as to destroy its application to slaves. This may be because a slave
cannot strictly be said habere. But the word was freely used in a loose
sense in the case of slaves 2, and the text is in harmony 'with the whole
tendency of the law, since it is no doubt from the notion of pec~illi1l'rn
that the recognition of the slave's individuality started 3. A con verse
case is considered by Ulpian 4. A legacy is made, to a slave, of a militia,
i.e. an office of the kind which had become vendible. A slave could not
hold such an office. The master was not the donee. But the slave could
have held it if free. Accordingly the gift is good, the master getting
the value of the office 5. We learn incidentally from this text that if
the testator supposes a slave legatee to be free, 'the gift is not ~ood,' at
any rate if the thing is one he would not knowingly have left to a slave 6 •
It is stated by Paul 7 that the dominus can repudiate a legacy to
his slave. It is equally clearly stated, by Modestinus, that he cannot so
repudiate a jideicommissum to hims. The reason why legacy was put
on this footing seems to be that is repudiare potest qui et acquirere
poiest 9, and a legacy to a slave, according to the doctrine which prevailed 10, vests in the legatee, with no act, immediately on aditio. As it
cannot vest in the slave it is in the master, and it is therefore for
him agrwscere or repudiare. In jideicommissa, there is no such
transition of ownership: the property passes only on restitutio. The
probable reason why, though the dominus can accept, he cannot
repudiate is that the conception of repudiation is not applicable at all
to jideicommissa, and indeed our text does not say that the dominus
cannot repudiate, but that a jideicommissum cannot be repudiated. All
that the beneficiary has is a sort of obligation, which can of course be
released in certain formal ways, like other obligations. As the text
goes on to say, an informal act could at most give rise to an exceptio doli.
If a gift be made to a slave, mortis causa, it is a question of intent
whether it is his death or that of his master, vivo donatore, which gives
rise to a condictio for recoveryll.
As to the acquisition of iura in re aliena, the only cases as to which
we have any authority are those of USUsjr'LilCtus and the like. We have
ad h. l.
e.g. ~5. 1. 38. ~,9. Post, p. 156. There is a further difficulty since the gift would be of a
etc.), whlCh cannot attach to a slave. In its present form the rule is probably late.
3 Pernice, Labeo, 1. 139, post, p. 187.
See however, V. Fr. 56.
4 32. 11. 16.
o ~ legacy of militia, aestimatio videtur legata, 31. 49. 1. Vangerow, Pand. § 525.
6 Gift to slave may be conditional, and the slave may fulfil the condition without ius8um,
35. 1. 5. 1, cp. ante, p. 138.
7 30. 7. The allusion is no doubt to l. pe?' vindicationem.
S 31. 34. 2.
He can repudiate bonomm possessio, but perhaps not institution, ante, p. 140.
9 29.2. 18.
10 G. 2. 195.
11 The right vests in the master immediately on the death (39. 6. 44) and thus if the slave is
n:eed .between death and entry of a heres, he does not take the gift with him. As to legacy of
c~bar'ta, etc., to a slave see post, Chh. XIII, XX.
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seen that, except in case of peculium, a slave cannot acquire a praedial
servitude by will I. He can acquire it inter vivos, and ususfructus,
usus, habitatio, and operae servorum can be acquired by him in all the
ordinary ways 2. As a slave's possession is his master's, so is his enjoyment of a servitude 3• It is in connexion ·with these rights that we get
the most striking illustrations of the principle that in gifts by will the
personality of the slave is mDst considered, that of the master being
material only so far as testamenti factio is concerned. A legacy of
usufruct, whether to a slave or not, vests only when the heir enters 4.
The reason, credited by Ulpian to J ulian, is: t1.(mc enim constituitu,r
ususfructus cum quis iam frui potest 5• If the slave were dead at that
time, the gift would of course fail 6. But, in the classical law, the
usufruct failed at once whenever the slave died, if it had been left pure,
per vindicationem 7 • And since the right has taken effect in the master,
but still attaches to the individuality of the slave, the same effect is
produced if the slave be alienated or freed 8 • If it was created inter
vivos, the slave's individuality is not considered, and thus it is not
affected by these facts. Moreover though, as we have seen, a legacy to
a slave, post morten~ suam, must fail, he can validly stipulate for a
usufruct in this form 9•
'Vhat is true of creation inter vivos is no doubt also true of creation
by legatum per damnation em, or by fideicommissl1m, which have to be
completed inter vivos. One text suggests the question whether, in
the case of a conditional legacy, the usufruct is constituted ex persona
servi. The text says that if two slaves are instituted and there is
a simple legacy of land to X, deducto usufructu, the usufruct is based
on the persona of the slave, but that if the legacy of the land was
conditional, it is ex persona domini 10. Here the usufruct is regarded
not as a part of the dominium, but as a distinct thing, which does
not exist till the condition occurs and the land passes 11. The land
then passes directly from the master, leaving the usufruct in him: the
slaves do not appear in the matter. If the legacy of land had been
simple, the usufruct would have sprung into existence at aditio, and
would have been a normal acquisition ex testamento, through the slaves.
But the same point would not arise in a direct legacy of usufruct. The
Ante, p. 151.
7.1. 6 ..2,3; 7.8.17; 36.2.9; V. Fr. 82. If a slave demands a p?'eca?ium, mtihabente aut
auctore domwo, the dominus has it, and is liable to the interdict. If he did not consent there is
only de peculio, or de in rem ve?'so, 43. 26. 13. See ante, p. 134.
s 43.19. 3.4.
4 7.3.1. 2; V. Fr. 60.
o ~abeo had held a different opinion, i.e. that they ceded like other legacies (V. Fr. 60). But
the chIef advantage, that of transmissibility, did not arise here.
: 36.2.16.1..
7 ~. Fr. 57. .
8 lb.; C. 3. 33. 17.
V. Fr. 57. CreatIOn of usufruct ill a slave ill whom you have a usufl'uct does not affect it,
7. 4. 5. 1.
10 V. Fr. 82.
11 46.4.13.2. It was looked at in both ways. Roby, de usufructu, 42.
1
2
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usufruct, even where it is left conditionally, comes to the master directly
through the slave. And the principal text is quite general I.
Several texts discuss difficulties arising in the application of these
principles, in cases, like the foregoing, where the gift is to two, the
question being usually as to the existence of ius accrescendi. Justinian 2
tells us that if one of two slaves through whom, or part of the slave
through whom, the usufruct was acquired, were alienated, there had
been doubt as to the effect on the usufruct. Some held it wholly
destroyed; some pro parte lost; others, including J ulian, held that it
remained unaffected. This view Justinian adopted, before he passed
the enactment sweeping away the importance of the continued ownership in all cases 3• This is a case of ius accrescendi; it is so explained
by Julian and Pomponius, cited by Ulpian, in the analogous cases of
death of one of the slaves, or repudiation of the gift so far as it was
acquired through one of them 4. These and similar matters were the
subject of much discussion, the doctrines being ultimately settled by
Julian.
In order to state them, as far as they are known, it is necessary to
examine some questions of more general kind among the many to which
the thorny topic of legacy of usufruct gives rise.
It is clear that there is ius accrescendi between fructuaries, if the
thing is left per vindicationem coniunctim, or disiunctim, but not where it
is left separately to two in parts 5• And though there is i·us accrescendi
similarly in a legacy of property, there is the difference that in that case
it occurs only if the gift never really takes effect in one of them: here it
arises, even in case of subsequent failure 6. Accordingly if it is left to
two of a man's slaves, the owner has i1.I,S accrescendi, as we have just
seen 7• How if it is left to a common slave, and one master loses or
repudiates it? Ulpian quotes an array of jurists on this point-himself
adopting J ulian's view that in such a case the other holder gets all.
To the objection that there ought to be no more accrual here than there
would be, e.g., where the holder of a usufruct loses by nonuse the usufruct
of a divided part of it, he replies that it is not a question of ius accrescendi,
but that so long as the slave whose persona is considered is his, no part
ought to perish. The objection thus met seems to rest on the notion
that the acquisition to the common owners is ab initio in parts, and the
reply emphasises the individuality of the slave and also expresses the
idea of continuous acquisition 8. In the legacy of a usufruct to a slave
however owned the acquisition is a single one made by him. Thus if it
2 C. 3. 33. 15.
3 h. t. 17.
4 V. Fr. 82.
V. Fr. 75. 1 (D. 7.2.1. pr.). V. Fr. 77 (D. 7. 2. 1. 3). Vindius differed on the last point.
V. Fr. 77; D. 7. 2. 1. 3. The idea at the bottom of this is that ususfructus is not acquired,
like dominium, once for all, but cotidie constituitur·.
7 V. Fr. 82.
8 V. Fr. 75; D. 7.2. 1. pr.
1

5
6

V. Fr. 57.
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were left to a common slave and T, then on lapse of the share of one
common owner, all goes to the other, not to T 1. The case is contrasted
with that in which two heirs are instituted, and land is left to X, deducto
usufructu. Here all are agreed that the heirs will have no ius accrescendi. J ulian assigns as the reason: videri usumfructum constitutum
non per concursum divisum-an obscure expression which must mean
2
cc originally created in partes ," since it is added that this agrees with
the view of Oelsus, that there is ius accrescendi only where it was
divided concursu, in duobus qui solidum habuer-unt 3• Celsus and N eratius
apply the same rule in the case of common owners who mancipate,
deducto '/!;S ufruc tu 4. There is no accrual. Oonsistently with this it is said
by Ulpian, on the authority of J lllian, Pornponills and N eratius, that if
two slaves are instituted and there is a legacy of land, deducto usufructt6>
there is no ius accrescendi on lapse of the part acquired by either slave,
but the legatee of the land gets the benefiV. The case of a common
slave instituted, with the same gift to an extraneus, is not considered:
presumably in such a case the co-owner would benefit by a lapse, on the
principle laid down by Ulpian in the case of legacy6: it is not exactly
ius accrescendi. But this question is bound up with that whether the
institution of a common slave was one institution or two-a matter
which will call for discussion later 7.
A principle running through all these cases is, that where two persons
receive a gift by institution, they are regarded as taking distinct parts
ab initio, while in a case of joint legacy, each is prima facie entitled to
the whole: it is the accident that there are two of them ' which compels
divisionS.
Justinian 9 provided that however a usufruct was acquired through a
slave, it was not to be affected by death, alienation, or manumission of
him. This enactment lessened the possible cases of lapse and so far
simplified the law. But it does not involve any general alteration of
the way in which gifts were affected by the fact that they were acquired
through slaves. And thus most of these rules pass into the Digest lO•
In relation to iura in personam, the governing principle, that a slave
can better our position but cannot deteriorate it l l, has many obvious
illustrations. The slave has the power of stipulating ex persona domini
1 V. Fr. 76; D. 7.2.1. 2.
2 Mommsen ad h. l.
a V. Fr. 78, 79; D. 7.2.1. 4; 7.2.3. pr.
4 7.2. 3. 1; V. Fr. 80, 81.
5 V. Fr. 82.
6 V. Fr. 75. 5.
See above.
7 Post, Ch. XVI.
8 See for an illustration, 7. 2. 11. The distinction may be connected with the fact that in
ordinary joint legacies nothing was said of shares, while in joint institutions they were
usually mentioned: the right of one to take all in case of lapse being a result of the rule:
nemo pro parte testatus.
9 C. 3. 33. 17; A.D.531.
10 D. 7.2.
11 50.17.133.
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and the right vests in the dominus 1. He acquires invito, even vetante,
domino, even where it is an acquisition involving liabilities 2. But here
the risk is not with the dominus until he knows and assents, nor, till
then, can he be guilty of culpa in relation to the matter. Thus, we are
told, in a case of such a promise of Dos, that, as it is an unfair acquisition,
the other party has a right to a condictio for repayment, or release, as
the case may be 3• As a stipulation derives its force ex praesenti, the
dominus acquires the right even though its operation be postponed,
by condition or otherwise, till after alienation or manumission 4. It is
indifferent whether the slave names himself or his master or a fellowslave or no one 5• His stipulation, domino aut extraneo, is valid: his
master alone can sue, but the extraneus being regarded as solutionis
causa adjectus, payment can be made to him 6. On similar principles
an acceptilatio taken by a slave on his transaction, or his master's, bars
action against the latter 7. A slave's capacity for stipulation being
purely derivative, there are many limitations on it. Thus one who has
no owner, a derelict, cannot stipulateS, .and a slave cannot make a
stipulation which would not be good in substance if made by his master 9.
He cannot stipulate for a praedial servitude, unless the master has the
praedium to which it is to attach 10. As a slave derives his capacity
from his master, it might be supposed that he could not have more than
the master had. But this would have involved inconvenience, and it is
clear that for a master incapable of contracting from mental or physical
defect, the slave could stipulate l l• The rule seems illogical, but its
illogicality is concealed by the fact that a slave's stipulation, as we have
seen, did not require the consent or knowledge of the master.
The difference of individuality has many marked effects in this
connexion. A slave could not be adstipulator, this form of obligation
being essentially personal 12. A slave's contract is, for the purpose of
jurisdiction, made at his domicile, rather than his master's 13. There is a
very important rule that quae facti sunt non transe'unt ad dominum 14•
This means in effect that the terms of the stipulation are to be literally
interpreted, and thus where the stipulation involves any act to be done
1 41. 1. 10. 1; 45. 1. 38. 17; In. 3. 17. pr.; G. 3. 114; 4. 134, 5.
As to filius miles,
49.17.15.3.
2 12. 1. 31. 1; 45. 1. 62.
s 23. 3. 46.
4 45. 3. 40.
5 45. 1. 45. pr.; 45. 3. 1. pr.-3, 15. Just as a dominus stipulating for his slave acquires to
himself, 45. 1. 39, 40, 56. 3, 130; 45.3. 28.2; C. 8. 37. 2. Slave's stipulation for an extraneus
nominatim is of course void, 45. 3. 1. 3, 30; C. 8. 38. 14.
6 45. 3. 13.
His stipulation domino et extmneo gave rise no doubt to the same questions as
did that of a freeman sibi et Titio. As to common slaves, post, Ch. XVI.
7 46.4. 11.p?·.
8 45. 3. 36. Or one in a derelict hereditas, 45. 1. 73. 1.
9 Thus he cannot stipulate for a freeman or a praedit£m litigioswn (16. 1. 27. 1) or for what
is his master's (45. 3. 9. pr.) or post mortem domini, In. 3. 19. 13.
10 45. 3. 7. 1; V. Fr. 56.
11 Arg. 27. 8. 1. 15.
I;! G. 3. 114.
13 5. 1. 19. 3.
At least if he was lawfully there.
14 35.1. 44. pr.
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by or to the slave, it cannot be done by or to the master, though it is
he who will enforce the contract if need be. Thus if a slave stipulates
that he may be allowed to cross a field it is he who may do so, not his
masterl. If he stipulates for this thing or that, as he shall choose, the
choice is personal. But no question of dies cedens arises as in legacy,
and if the slave dies before choosing, the right to choose passes to the
master 2. If A promises to pay to me "or to the slave of T," it is no
discharge to pay the money to T: he is not the solutionis causa adiectus 3•
But the maxim, quae facti sunt non transeunt, does not adequately express
the rule. It is wider: nothing which is expressed to be done to the
slave, or had by him, transit ad dominum, whether it be expressed as a
matter of fact, or as a legal right. This leads to difficulties. If he
simply stipulates for a right the matter is clear. But if he stipulates
that he is to have that right, there is the obstacle that a slave is incapable of a right. He cannot acquire the right to himself, and the
mention of himself excludes the dominus. J ulian thought that even
such expressions as sibi habere licere and possidere licere, prima facie
express a right, and so vitiate the stipulation. But Ulpian found a
more reasonable way. Such words, he says, admit of being understood
otherwise, as expressing merely detention, of which a slave is capable,
and the accepted rule of the Digest is that where a slave so contracts,
the words are to be so construed~. The result is that his master has a
different right from that which would have been created if the word
mihi had not been used 5, There is no trace of the further step of
ignoring that word. If the stipulation refer to something that does not
admit of such an interpretation as excludes the question of right, it is
void, even under Justinian. Thus if a slave of the patron stipulates
with a libertus that operae shall be rendered to him this is void, though
if be does not say mihi it is quite good. This is laid down by Pomponius
and Celsus, and similar rules are expressed by Ulpian and Papinian 6.
This hidebound logic seems out of place in the law of Justinian. The
recognition of the slave's individuality was due to considerations of
convenience, and common sense, which might have led to its being
disregarded in this case 7.
Justinian's enactments as to cautiones shew that the same principles
were applied in the case of other unilateral contracts 8•
1 In. 3. 17.2.
2 45.1. 76.pr., 141pr.
~ 35. 1. 44. 1.
So in stipulation to pay to a slave, 46. 3. 95. 7. A slave, to be free on
paYIng to a servus he1'es, could not pay to the dominus except with consent of the ser-vus,
35. 1. 44. pr., 1, 2; 46. 3. 95.7. Converse rules where the payment was to be to the dominus
though versio in rem domini sufficed, 35. 1. 44. 3,46.3. 9,95. 7,post, Ch. XXI.
'
4 45. 1. 38. 3-9.
5 e.g. 45. 1. 130.
6 38. 1. 10. pr.; 45. 3. 2, 18. 1, 38.
7 The logical difficulty in this playing fast and loose may have seemed too great
8 C. 8. 37. 14.
.
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In relation to bilateral contracts the matter is more complex. The
general rule is that the slave binds the other party to his master, but
not vice versa, apart from cases within the special ,p raetorian remedies
to be later discussed. But it is easy to state cases in which this rule
would operate unjustly. Accordingly while the principle that the
dominus could not be sued on his slave's contract remained intact, his
enforcement of his rights thereunder was made su,bject to bis satisfying
the claim of the other party. If be sued on his slave's contract, compensatio would be in solidum, though he could have been sued only
de peculio l • Where a slave bought, the master had an actio ex empto
against the vendor 2, but to entitle himself to sue he must pay the whole
price 3. Where A buys B's slave S from a thief and S buys a man V,
B acquires the actio ex empto against the seller of V, subject to his
paying all that would have been due had V been bought by a free man 4.
But here too the individuality of the slave is material in many
ways. It was penal to buy a res litigiosa knowingly. If a slave bought,
knowingly, the penalty attached, unless it was under special mandate:
in that case the master's knowledge, and his alone, was material 5. In
the actio redhibitoria the same principle applied: it was the· slave's
scientia which barred the action unless it was under special mandate, in
which case the master's knowledge was materialS. The text remarks
that good faith requires that deception of the slave should not hurt the
master, while deception by him should 7.
If the buyer from a slave is evicted he must give notice to the slave
bimself if he is alive 8. If a slave is to be free on paying to the heir
there was a rule that if alienated he must pay it to the buyer 9 • But if
a slave were the buyer, the payment must be made, apart from peculium,
not to him but to his dominus, notwithstanding this principle 10. This
provision is probably due to the wording of the original rule in the
XII Tables, where the word used was emptor, which means not buyer
but acquirer l l• This is not the slave but his master.
There is less authority in relation to other contracts, but the
principles are the same. The dominus can avail himself of a mandate
by or to the slave even given against his willl2. If my slave commodates
16. 2. 9. pr.
2 21. 2. 39. 1.
21. 1. 57. pr. Where a slave bought and his ' maste: brought th~ actio redhibitoria, the
counter claim, if any, was in solidum, not confined to pecul~u~, though, If the slave had sold, the
actio 1'edhibitoria against his dominus would have been so llill1ted, 21. 1. 57.
4 12. 1. 31. 1.
. 5 44. 6. 2. Julian.
6 21. 1. 51, Africanus; see also 18. 1. 12. 13. In 21. 1..51 he says? disagreeing w.ith Julian,
that even in special mandate the knowledge of the slave mIght bar actlOn. The text IS from the
Quaestiones. It was no doubt disputed.
.
7 For puzzling texts as to effect of dolus of a slave, see post, p. 163. In general hIS dolus
is imputable to his master, but only in relation to the transaction in which it occurred, 44. 4. 4.17
h . t . 5. S.
8 21. 2. 39. 1.
9 Post, Ch. XXI.
10 40. 7. 6. 6.
11 40.7.29.1. 6. 3 Ulp. 2.4.
12 17.1. 22. 8; C. 6. 2. 1.
1
3
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against my will I can sue the commodatarius l. In the same way a
constitutum may be made to a slave and he acquires the right to his
master though the agreement be to pay the money to him 2.
Some contractual rights are acquired only as the result of an
alienation. We shall see later that these require authorisation as the
alienatjon does. Thus if a slave lends money without authority, there
is no actio ex mutuo, but the money can be vindicated 3. If he pay
under a fideiussio duly authorised, the owner will have actio mandati 4•
But if there was no authority to alienate the money, there can be no
such action 5.
If in order to benefit me, X paid under a fideiussio I had undertaken, I was entitled to recover the money from the principal debtor:
it was as if I had paid 6• If the fideiussio had been by my son or slave,
and the intent was to benefit him and not me, I had, says Ulpian,
quoting Marcellus 7, no actio mandati against the principal debtor,
though he is released. It is presumably the expressed intent not to
benefit the dominus which excludes him; but one would have expected
the action to be allowed, the proceeds being in peculio 8.
Rights ex delicto are acquired in the same way. Thus the master
has actio furti for what is stolen from his slave 9• If it was a thing
borrowed by the slave the master is entitled to actio furti so far as he
is liable de peculiolO. If my slaves are ejected I am entitled to the
interdict de Vi11. Work done against my slaves' opposition or concealed
from them entitles me to the interdict quod vi aut clam l2 . It may be
added that delictal actions and condictio furtiva acquired through the
slave are not lost by alienation or manumission of him 13.
In general the recognition of the slave's individuality is the satisfaction of an obvious practical need, and the restrictions on it, though
sometimes compelled by the words of an enactment, are for the most
part inspired by considerations of the same kind. The texts provide a
simple illustration of this. We are told that a master cannot get
restitutio in integrum on the transaction of a minor slave. The point is
that as no such transaction can bind the master unless he has in some
way authorised it, he has himself to blame-sibi debebit imputare, cur
Tem minori commisitl4•

To alienation of the master's property his consent was always
necessary!. With that cOt;lsent, which might be by ratification 2, or by a
general authorisation if wide enough in its terms 3, the slave could alienate
anything 4. He could not of course make a cessio in iure, because this was
in form litigation 5, but apart from that the form is immaterial. There
is indeed little authority for mancipatio by a slave, but what little there
is is in favour 6. J ulian 7 contemplates the transfer of proprietas in a
slave, by a slave with authority, but it is possible that the text, which
speaks of traditio, may have been originally so written, so that the
reference would be only to Praetorian ownership.
Of course the
dominus could not authorise the slave to do what would have been
unlawful had he done it himself. Thus a slave could not validly make
a donatio to his owner's wife 8• Without authority, the slave was powerless: he could not transfer dominium 9. If he sold and delivered, possession passed but no more, and the taker, if he knew that there was
no authority, could not prescribe, and was indeed a fur lO . Money lent,
citra voluntatem, could be vindicated 11 , as could money paid by a fugitive
slave for the concealment of himself or his theftl2.
Similar rules applied where, having authority, he exceeded it l3•
Where A owed B 10 ex fideicommisso and 10 on an independent
obligatio naturalis, and a generally authorised slave paid 10 expressly
towards the whole debt, 5 could be vindicated, as a general authority

1 13. 6. 14. If the latter knew that the slave had no business to do it, there would be fu?'ti
as well. Where on similar facts the commodatar'ius pledged the thing, the pledgee refused to
restore it till he was paid. The text discusses the circumstances under which the money could
.
be recovered, but assumes the validity of the commodatum, 12. 6. 36.
2 13. 5. 10. A master does not lose his action of deposit acquired through the slave by the
alienation or manumission of the slave, 16. 3. 1. 17, 30.
3 12. 1. 11. 2.
See p. 159.
4 17. 1. 12. 3.
5 46. 1. 19. As to difficulties where he has administratio peculii, post, Ch. VTIr.
617.1.12 . 1.
7h.l.2.
8 The allusion to the slave may be interpolated: it is not carried through the text. Under
many circumstances the son might have actio mandati.
9 P. 2. 31. 20.
10 47.2.52.9.
11 43.16.1. 22.
12 43. 24. 3. 'Pl'.
13 44. 7. 56.
14 4. 4. 3. 11, 23.

21. 2. 39. 1. No requirement of form: an endorsement of the cautio sufficed, 45. 1. 126. 2.
43. 26. 19. 1.
3 15. 1. 46; 46. 3. 94. 3.
4 6. 1. 41. 1.
He could pledge all his master's goods, himself included, or give himself in
p1'eca1-ium, 12. 6. 13. p1'.; 20. 1. 29. 3; 43. 26. 19. 1. Delivery with authority would give the
buyer accessio ternporis, 41. 2. 14. Pl' . ; 44. 3. 15. 3.
5 Ante, p. 83.
6 Cic. Att. 13. 50. 2.
See Roby, Roman Private Law, 1. 432.
7 21. 2. 39. 1.
8 24. 1. 3. 3.
9 C. Th. 2. 30. 2; 2. 31. 1; D. 12. 6. 53; 21. 2. 39. 1.
10 13. 6. 14; C. 4. 26. 10.
An ancilla without authority gave money purporting to be h er
dos: the master could vindicate, subject to a possibility of ~bsucapio, 23. 3. 67, cp. C. 4. 26. 6.
11 1'2.1: 11.2; 46.1. 19.
12 12.5.4.4,5.
Oondicere, quasifwi.
I S If bemg authorised to pay 8 he paid 10, the owner could vindicate 2. D. 15. 1. 37. 1.

OHAPTER VII.
THE SLAVE AS MAN. COMMERCIAL RELATIONS APART FROM
PECULIUM. LIABILITIES.
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to pay is not held to apply to natural obligations l • There must be real
authority: a mere bona fide belief, however reasonable, did not suffice 2.
There is some difficulty as to the loss of possession by the act of the
slave. Before discussing the texts it must be pointed out that, from
th.e present poi~t of view, it is immaterial whether the possession was
orIgmally acqUIred by the slave or not: in either case he is now a
detentor through whom the possession is realised. Moreover we are
told that the rules are the same whether it is a slave, a procurator or
a colonus 3 ; the .slave's lack of capacity does not enter into the question,
and thus there IS no room for the maxim that a slave cannot make his
master's position worse. It is indeed mentioned in this connexion but
only in an enactment of Justinian's4 in which he excels himself in
obscurity. It is the fact that possession is on a very different level
from other rights, that is at the bottom, of the whole difficulty.
If a slave possessed by his master still held the thing, it might be
supposed that, however he attempted to exclude the master the latter
would still possess, as the slave's possession is his. And so ~he rule is
l~id down by Africanus for the case where the slave of a pledgee turns
hIs master out of pledged land 5. But Paul lays ddwn a different rule
for moveable.s. If my slave takes my property I do not possess it till
he restores It 6, • In the next ~ext7 he cites Labeo and Pomponius in
support of t?e Vlew that~ for thIS purpose, adding it to his peculium is
not restoratIOn, unless It was in the pec1.(;lium before or the owner
assents to its being there. The difference may turn o~ the fact that
the land being immoveable, no change has occurred in the relation of
the dominus thereto, while this would not be the case in regard to
t~e r.n0veables. But the solution is more likely to be found in consldermg the case as one of a fugitivus. The view that his owner still
?ossessed a fugitive was slowly accepted, and not a.ll those who accepted
It agreed that there could be possession through him B.
.
. If a slave. is deprived of the thing of course the master loses possesSIOn. Thus If a slave occupying land is deiectus, the dominus has the
. 1 4~. 3. 94 .. 3. Eisele suggests (Z: S. S. 26. 66sqq.) that where acquisition depended on
aliena~IOn, as m purchase, no authonty was needed. This is inconsistent with 15. 1. 37. 1
and wl~h th~ rules. as t<? mutuum. (ante! p. ~59), and has no support in the texts. That in
conuexIO~ WIth w~lCh EIsele apph~s thIS prmc.Iple does not, on its face, express such a rule
and admIts of a dl~el'ent explanatIOn. Post, Ch. xv, and App. III.
2
' 12 , 6, 53. So, It would seem, of an expired authority, whatever the belief of the receiver
(A 19. 12. 1 .11.2).
: 41. 2. 25. 1.
4 C. 7. 32. 12.
h 41. 2. 40. pr. Labeo remarks that, where the hel'es of a colomts takes possession thinking
t e 6colonus was owner, the true ~wner still possesses, 19. 2. 60. 1.
7 41. 3. 4. 8. Nor even then if I knew of the theft, till I know of the return.
41. 3. 4. 9.
B Po~t, Ch. XII .
Th~re are signs of a school controversy in which the Proculians including
Pomp0J?-lU~, took the. VIew t~at it was impossible. The rule that a holder cann~t causam
pos~ess~?ms <;>?nntaTe IS sometllles used to explain the rule in the case of land. Ihering,
B.esIhtzlwd~e, ::>4 7 sqq. H~ appears to hold that the rule applies to a detentor attempting to convert
IS 0 mg mto posseSSIOn.
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Interdict un de vi, whether he know of it or noVo Conversely, if his,
slaves are left in possession of the land, the owner has not been deiectu8"
even though he himself has been expelled, unless indeed they have '
passed into the possession of the deiector, as would result from their
being bound or acting at his orders2.
Mere momentary absence with no intention to abandon is of course
immaterial 3. The same appears to be 'true of death or insanity of the
slave. It is true that he cannot any longer be holding consciously for
the owner, but it is clear on the texts that the possession is not lost till
a third person has taken the thing or the master has neglected to get
actual control of it. The slave is a mere instrument: his death and,
a fortiori, his insanity, do not of themselves affect the master's relation
to the thing4. But in the case of intentional abandonment there was a
conflict 5. Pomponius and Africanus tell us that pDssession is lost 6•
Paul and Papinian hold that it is not lost till a third party has entered 7.
The dissidence cannot turn on anything peculiar to slaves, for both
Paul and Papinian speak of slaves or coloni, though it chances that the
texts which declare possession lost speak only of coloni. It seems to be
no more than a difference of opinion as to what is substantial loss of
control. Justinian decides, as it seems, that possession is not 10st B•
If the possession has passed to an adverse possessor the texts are
agreed that possession is 10sV. Justinian, however, in the enactment
just mentioned, in which he appears to lay down the opposite rule forthis case also, says that here too there had been dispute. It is sometimes said that this is a mere mistake of hislO. But it is at least possible
that the dispute was whether the entry of the third party ended the
possession, till it was known to the person concerned 11. Thus Papinian
tells us that knowledge was not required I2, while he says that, of saltu8
hiberni, which are possessed only animo, the possession is not lost till
knowledge, since, till then, the a.nimus exists 13. It may well be that
some lawyers thought the same rule ought to apply where the slave had
abandoned possession, for, if possession is retained, it can be only animo .
We shall have shortly to consider how far a slave's contract can
bind his master. But there is a difficult topic, which must first be
43. 16. 1. 22.
2 h. l. 45, 46.
s 41. 2. 3. 1.
41. 2. 3. 8, 25. 1, 40. 1. So if he lets the land to another-the possession is still in the
master. The texts apply to land, but the principle should apply to moveables.
5 See Windscheid, Lehrb. § 157; Dernburg, Pand. 1. § 183; GiI'ard, Manuel, p. 274.
6 41. 2. 31, 40. 1.
7 41. 2. 3. 8, 44. 2. Proculus may be of this opinion, but he may mean only that the facts he
gives do not amount to abandonment, 4. 3. 31.
B C. 7. 32. 12. His enactment is so obscure that a dispute as to its meaning, begun by the
Glossators (Haenel, Diss. Domm. 5), still rages. See the reff. in n. 5. The Digest texts are not
much guide towards his meaning. Ihering holds that the meaning is merely that he can recover
possession by interdict-an extended Unde vi. Grund d. Besitzessch. 114. See also C. 7.32.5.
9 41. 2. 40. 1. 44. 2.
10 Girard, loco cit.
11 Windscheid, loco cit.
12 41. 2. 44. 2.
13 41. 2. 46.
1
4
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considered. How far is a master bound by the unauthorised acts of his
slave in transactions, essentially not the slave's, but the master's? It is
obvious that, in a great number of transactions, the actual carrying out
of the contract will be left to slaves, and it is of importance to note
how far it is material that the performance, or the breach, is not the
act of the contracting master himself. The story told by the texts
is not consistent at all points, but in general the principle is that a ma.n
is not, apart from his own privity or neglect, liable for conduct of hIS
slave in relation to a contract not made by the slave 1. Where a slave,
being directed by his master to point out the limits of a property sold
points them out wrongly the land sold is th~t ~greed ~y the master, not
that pointed out 2• A redhibiting buyer IS mdeed lIable for damage
done by 'his familia, but this is by virtue of an express rule of the
Aedilician Edict s.
The rule protecting the master is laid down i~ general terr.ns
by Ulpian, who says: neque enim esse aequum serv~ do~um amphus
domino nocere quam in quo opera eius esset usus 4. But thIS lacks precision: so far at least as culpa is concerned the employment contemplated is employment in making the contract. Alfen~s, in the case of
a house set on fire by the vendor's slaves 5, and Labeo In that of a mule
killed by the negligence of a slave let on hi~e6, lay down the same
rule: a man is not liable, ex contractu, on hIS own contract for the
culpa of his slave. A little later there appears a difference of opinion.
Oddly enough it is Sabinus of the other school who lays down the rule
as it was stated by Labeo (and his teacher Alfenus), ~nd Procul~s who
holds that the master is liable on the contract, subject to a. I'l?"ht of
abandoning the slave instead of paying damages 7• This text IS :n the
Collatio 8. As inserted in the Digest 9, it gives as law the VIew. of
Proculus and omits that of Sabinus. On the other hand Paul 10 dealmg
with the case of slaves, let with a property, who steal from the ten~nt,
says that the locator is not liabl~ ex con~ractu, ?ut only ex. delwto,
noxally. Neratius, a Proculian l l, gIves a VIew whICh, though In forr.n
jntermediate is in essence the view of Sabinus. He says the master IS
liable ex cont~actu on such facts, if he was negligent in employing such
slaves. This of course is personal culpa in the master. Ulpian expresses
the same rule in a text which is not above suspicion of interpolation 12.
Another text, by Paul and Ulpian 13, says that, where slave~ are employed
under a contract, damage done by them may create a claIm ex contractu
1 It is not necessarily enough to put a man iD: mora th.at notice was' giv~n to his slave,
though circumstances may make it so: mora 01' not IS a questIOn of fact, 22. 1. 3~. pr.
2 18. 1. 18. 1. The slave might be liable if freed, cp. 4. 3. 7. pr.
.
S 21 1 25 1
4 44. 4. 4. 17.
5 18. 6. 12.
6 19: 2: 60: 7:
7 Ante, p. 123.
8 ColI. 12. 7. 9.
9 9.2.27.11.
10 19. 2. 45. pr.
11 ColI. 12. 7.7; D. 9.2.27.9.
12 9. 2. 11. pr.
13 13. 6. 10. 1- 12.
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against the master qui non tam idoneum hominem elegerit. And J ulian
says1 that, if the man chosen to return a thing lent is one who might
properly be trusted, the master is under no liability. On the whole,
this rule that he is liable, if he has shewn culpa in eligendo 1\ must be
taken to be that of the classical lawyers. But some texts suggest that
some jurists were inclined to hold that res ipsa loquitur, and a man who
employs negligent slaves is himself negligent s. Such a theory is more
likely to be of the sixth century than of the second. It appears in the
4
Institutes in connexion with the special liabilities of caupo, etc., and
similar language is used in texts 5 in the Digest dealing with the same
cases. But it may be doubted if the reasoning is that of the original
text : the rules are a direct creation of the Edict 6 : they are rather
cases of insurance and there is no need to resort to the hypothesis
of culpa 7.
The principles that a slave has no authority to make his master's
position worse, and that liability through him ought to be limited, are
reflected in the texts dealing with his dolus. Dolus is a delict, and we
are told that if a slave's dolus arises in connexion with an affair which
gives an actio de peculio, the actio doli is de peculio, but otherwise it is
noxal 8. A master suing can be met by an exceptio doli for what his
slave did, but only if the transaction, in which it was done, was that
now sued on, and was one in which the slave was employed. If indeed
it was a peculiare negotium then it is immaterial when or in what
connexion the dolus was committed 9, and the same is true if the slave
was his master's actor, i.e. one who had a general authority to act on
his behalfIo. We are also told that we may have an exceptio doli for the
act of our own slave, (so far is he from binding us,) et de eorum dolo

quibus adquiritur ll •

A few other illustrations may be given of the principle that the
slave's intervention in a transaction, which was not his, does not bind
his master. Money lent by a slave can be validly repaid to him 12, even
though it was dominica pecunia, provided that in this case the loan was
authorised I S, as otherwise there would have been no alienation of the
money14. The same rule is laid down for the case of deposit by the
slave, or of sale by him. But here it is observed, on the authority of
Sabinus, that this is true only if the other party has no reason to think
13. 6.20.
As to this and the literature, Windscheid, Lehrb. § 401, n. 5.
~ See especially 13. 6. 10. 1-11.
4 In. 4. 5. 3.
.
; 4.9.7: 4; 47.5.1. 5.
6 Lenel, Ed. Perp. §§ 49,136.
. In soc?'.etas, ?wing to its ~on:fidential nature (17. 2.63. pl'.; C. 4.37.3) a master who was a
soc?,us was fully lIable for negligence of his slaves, authorised to act, 17. 2. 23. 1.
~1 4.3.9. 4a.
. .
9 44.4.4.17.
10 44.4.5.3.
44. 4. 4. 17. This IS obs~Ul'e: the dolus must proceed ex parte actoris (h. t. 2. 2), and the
case must. be that of ~ slave Ill. whom other persons have such rights that they can acquire
through hIm, and who IS contractlllg for them with his master.
12 44. 7. 14.
13 46. 3. 35.
14 A.nte, p. 158.
1
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the dominus would not assent to such redelivery!, and doubtless this
must be generalised. Payment to a slave is not satisfaction of a condition
of payment to the master unless the latter consent 2. A similar idea
governs the rule that if A owes B a res under a will, and 0 gives B's
slave the thing, the right under the will is unaffected. There is here,
however, another point: alioquin consequens erit ut etiam si tu ipse
servo meo eam donaveris, invito me libereris. quod nullo modo recipiendum est, quando ne solutione quidem invito me facto libereris 3• There is
no solutio without consent of the person entitled': he may be in mora
for refusing a proper tender, but till he has accepted it there is no
solutio.

pay money which A owed to B. He borrowed it from X. In B's
accounts the slave put it down as received from A. X had not lent the
money with any special reference to A. A was not released and B had
not acquired an actio mandati against A through the slave. If it had
been expressly lent for the purpose of paying A's debt A would have
been released, but would have been liable ex mandato 1• The point is
that if the loan was not in pursuance of the mandate it can give no
actio mandati. At the time the money was attributed to A's debt, it
was already the property of the creditor, and though the transaction be,
as this probably was, within the slave's general authority, this does not
entitle him to give what is essentially a fictitious receipt.

There is not much authority as to acknowledgements and receipts
given by slaves apart from peculium. We learn that they can novate,
by order or with ratification 5, but not without any authority: in that
case they acquire a new right to the master, without, ipso iure,destroying the old 6. This is so, whether it was the slave's or the master's contract:
in the former case one might have thought that as solutio could be made
to him, so might novatio. But novatio is not in fact solutio and it requires that the obligation should be in some way altered, and this would
be to bind the master, and might prejudice him. Oonversely we are
told by Gaius that if a slave promises, novandi animo, this is a mere
nullity: it is as if the stipulation had been a nullo and the old obligation
is unaffected 7• This is said quite generally and seems to exclude even
the case of iussum, and the titles in the Digest and Oodes dealing with
novation do not mention a novatory promise by a slave. The explanation is to be found in the character attributed to promises by slaves,
shortly to be considered 9. In a similar way, though he can take an
acceptilatio 10, he cannot give one, even iussu domini 11.
A slave can give a good receipt for money paid to him12, at least if
he lent the money under authority both to lend and to receive l3, and
we may assume, in view of the texts above cited, that the first implies
the second, unless the contrary appears.
Thus, apart from special authority, a slave cannot release or vary in
any way an obligation he has acquired to his master: a fortiori, an
obligation not acquired through him 14. A gave B's slave a mandate to

Under what circumstances did a slave's contract bind his master,
apart from peculium? Obligation was a personal matter. Agency in
the modern sense was unknown to the civil law. We know that at civil
and praetorian law a slave was pro nullo, but that i'ure naturali he was
a man like another2. Hence the rule: servi ex contractu civiliter non
obligantur, nat'~{;raliter obligant et obligantur 3• Thus his promise creates
a naturalis obligatio, but this obligatio which, as we shall see later,
survives manumission, affects only himself, not his master'. Here we
are concerned only with the master's liability to action.
Broadly the slave's contract did not bind the master apart from the
peculium unless it came within certain categories for which the Praetor
established actions, i.e. unless it was made under iussum, or as magister
navis, or as institor, or the master profited. There were, however, some
exceptions at least apparent.
(i) In all bonae fidei transactions, of the slave, the master was liable
in solidum for his own personal dolus 5. The rule in stricti iuris transactions is not easily made out, owing to the comparative rarity of
references to promises by slaves: there is some obscurity as to the
effect of dolus of the promisor, in general. It is sometimes said that
a promise by a slave could not have any specifically civil law effects, and
was thus in no way different, at least as far as civil law was concerned,
from a mere pact 6• Upon the texts it seems that, in classical law, the only
remedy for dolus by the master in such a case was an actio doli, the point
being that it was the slave's contract and another man's misconduct.
In later law an actio uti lis was, it seems, given against the master 7.

16. 3. 11.
35. 1. 44. pl·.-3. If a man undertakes to pay to A or the slave of T, the payment may not
be to T. So a condition of payment to the heres is not satisfied by paying .his master.
3 30. 108. 1.
4 Ibid.; C. 8. 42. 19.
5 P. 5. 8.
6 46.2.16.
7 G. 3. 176, 9; In. 3. 29. 3.
8 46.3; C. 8. 41.
9 Post, p. 165.
10 46. 4. 11. 1.
11 46. 4. 22.
12 46. 3. 102. 2.
13 C. 8. 42. 19.
14 Where A's slave, B, made a contract of maritime loan with X, and X desired a release
from some of the obligations, a release or variation agreed to by C, another slave of A, who wa~ to
be with X on the voyage, having certain duties, but no contractual powers, was a mere nullIty,
45. 1. 122. 1. .
1
2

17.1. 22. 8.
Ante, p. 73. Their nullity at praetorian law is only as to their own capacity for right.
s 44. 7. 14.
4 Post, Ch. XXIX.
5 15. 1. 36; 13. 6. 3. 5. Lenel shews that this did not need a special clause in ordinary bonae
fidei actions, though it did in actio fiduciae. Ed. Perp. § 107.
6 Accarias, Precis, § 506.
7 4. 3. 20. pl·. (hortatu tuo is not iussu tuo); 45. 1. 49. pr. The present point is not noted by
Lenel in his remarks on this utilis actio. Ed. Perp. § 102.
1
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(ii) Ulpian tells us that if a slave quasi tutor egerit, Severus provided that a iudicium utile lay against the dominus \ a variant of the
actio negotiorum gestorum contraria. The text expresses no limit. But
it does not say that the liability was in solidum, and it was probably
limited, like the other actions on a slave's transactions, to the peculium,
etc. It may be objected that, if so, it would not have been utilis: it
would have been simply an actio protutelae de peculio, on the analogy
of negotiorum gestio 2. The explanation seems to be this. The actio
protutelae was fictitia, though we do not know the exact form 3. A
slave, though capable of ordinary quasi-contractual relations, could not
conceivably be a tutor. Thus the fiction which would suffice for a
freeman would not serve for the case of a slave. Hence a double fiction
and the designation of the action as utilis4.
We pass now to the four actions above mentioned.

A.

AOTIO QUOD

I uss u.

By the Praetor's Edict the dominus was liable in solidum on an
undertaking of his slave of either sex 6, made iussu eius 7• No special
form of authorisation was needed: it might be general or specials, by
mandate 9 or by ratification 10. There is indeed one text which seems to
suggest that ratification was not enough 11, but it does not say so and
another text shews that ·ratification sufficed 12. Endorsing the slave's
chirographum sufficed, and this looks like ratification 13. The iussum is
not a command but an authorisation 14, and the majority of the texts
speak of it as an authorisation to the third party, not to the slave 15.
There are a few that do not make this presumption, but none expressly
contradicts it. It is now almost universally held 16 that a communication
to the slave can never suffice to create the liability, unless it involves
5

27. 5.1. 2. Called in the texts actio p1'otutelae, h. t. 1. pr., 6, 8. Ulpian.
3. 5. 13.
3 See, however, Lenel, Ed. Perp. § 126.
Cp. Lenel on A. instit01"ia utilis. Ed. Perp. § 102.
15. 4; 16. 1. 25; C. 4. 26. 13; C. Th. 2. 31. 1.
15. 1. 27. pr.; 15. 4. 2. 1.
7 G. 4. 70; P. 1. 4. 6; In. 4.7.1; D . 15. 3.5.2; 15.4. pass.; 16.1. 25; any contract, even
votum, 50. 12. 2. 1. See Sell, Noxalrecht 31. n. 2.
S 15. 4. 1. 1. Thus mutus or surdus could authorise, 45. 1. 1. pr.
9 15.4. 1. 3.
10 15. 4. 1. 6. The language of the text is suspicious: si quis ratum habuerit .. .in eos datur.
11 15. 3. 5. 2.
12 Drechsler (Actio quod iussu, 63 sq.) seeks to reconcile these texts, both from the same part
of the same book of Ulpian. He notes that it is not exactly said that ratification is insufficient.
But it is clear that this is what the writer means. It is more likely, in view of the si quidem ... sin
vero ... si quidem .. . si vero, that the words are due to the compilers (see Eisele, Z. S. S. 7. 19sqq.).
I S 15. 4. 1. 4.
14 No attempt is here made to fix on the word iussum a precise meaning which it shall bear
in all its many applications. See hereon Mandry, Familiengiiterrecht, 2. 554 sqq.; Roby, Rom.
Pr. Law, 2. 122; Drechsel, op. cit. 17 sqq. It is not necessarily a mandate, for this implies a
desire in mandator.
16 15.4. pass. and others cited by Windscheid, Lehrb. § 482 n. 6.
16 Windscheid, loc. cit.; Karlowa, R. R. G. 2. 1165.
1
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an indirect communication to the other party. It may be remarked
that this requirement of communication to the third party is nowhere
expressly asserted 1. Gaius indeed observes that the third party contracts with a view to the liability of the dominus 2. But it has been
pointed out that similar language is used in the case of the actio de
peculio where know ledge that a peculium exists is not necessary 3. Moreover this communication could not have occurred where the actio quod
iussu was made possible only by ratification 4. Such expressions as
iussu domini cum servo contractum est 5 are common and imply that the
authorisation is communicated to the third party. But elsewhere the
action is given si voluntate domini servus emit 6, and this suggests the
other view. The fact that communication occurs in most of the texts
shews that this is the usual case but not that it is essential. As this
additional liability would hardly be undertaken except as an inducement
to the other party to contract, it seems obvious to communicate it to him,
but not that this should be essential to liability. In some of the texts
which speak of iussum to the slave, and are disposed of by Windscheid
as implying indirect communication to the third party 7, there is no
sign of any such step and their plain sense seems to exclude it.
It may be pointed out by way of analogy that where a filius familias
or slave acted as a nauta, the paterfamilias was, by the Edict, liable in
solidum for his receptum, if he received voluntate eius s• Nothing is
said of communication to the extrane~ts. Thus there is nothing improbable in the idea that quod iussu was subject to the same rule. And
the deceptio mentioned in one text was not likely if the iussum had been
communicated to the third party 9.
The general result is that while the texts leave doubt as to the
earlier law, they are clear that, under Justinian, the contractor has the
right to actio quod iu,ssu if a iussum exists whether he know it or not 10.
It would seem to follow that it is not essential that it be known even to
the slave 11 . Whether t.he iussurn might be a general authorisation to any
one to contract, or must have reference to a specific person cannot be
said from the texts.
1 Windscheid, loc. cit., cites many texts in the form i1tSSU domini contractum est, but this
impersonal form proves nothing. Honorius (C. Th. 2. 31. 1 = C. 4. 26. 13) declares, for the case
<;If loans to slaves administering estates away from their master, that there must be express
~us~um to the lender . But this besides being a special case is understood by the interpretatio as
laymg down a new rule. And it is clear that what it is intended to exclude is pretended iussum
based on words which do not amount to authorisation.
2 G. 4. 70.
3 Schlossmann, Kieler Festgabe flir Ihering, 229; D. 15. 1. 19. 1, 32. pr.
4 15. 4. 1. 4, 6.
5 15. 4. 4.
6 15. 3. 5. 2.
7 e.g. 15. 3.5. 2; 46.1. 10. 2; 18.1. 63. pr.; see also 17. 1. 5. 4.
8 4. 9. 3. 3.
9 14. 5. 4. 5.
10 The ~wo main texts against the requirement (15 . 4. 1. 6; 15. 3. 5. 2) are both suspicious,
15. 4. 1. 4 IS not conclusive. The Glossators favoured on the whole the view that communication
to the third party was not needed. Haenel, Diss. Domm. 524.
11 Vangerow thinks (Pand. § 240) that the use of the word iussum shews that communication
to the slave is what is meant. Drechsler thinks the iussum might be to the slave, but the third
person must have heard of it. Op . cit. 56, 59, 110. Post, App. r.
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The liability applies only to contracts of his own slave!, and not of
those acquired after ,the transaction 2, and it is to be supposed that as
previous iussum is useless here, so is ratification: the reasoning in
the text would certainly cover it. There must be express words of
authorisation: mere words of confidence and the like do not suffice 3,
Thus becoming surety for the slave did not suffice: this was acting as a
stranger, and if the fideiussio should be unenforceable, q1.wd iussu would
not lie 4• A pupil requires his tutor's au)ctoritas. According to Paul
the tutor himself can give a iussum, and the action will be given,
quod iussit tutor, but only if the transaction was for the benefit of the
pupillus 5• The reason for the restriction is not clear, in view of the fact
that, according to Labeo, the ius sum of a curator of a prodigus, furiosus
or minor, and even that of a prom~rator, suffices without this restriction 6•
In the case of actio institoria, curator and tutor are on the same
leveP. Paul's view may be an expression of the idea that the contract
must have relation to the affairs of the person to be made liable. It is
indeed held by some writers 8 that this is the case, but there is little
support for this in the texts, this passage not being usually cited in
support of it. On the whole it seems probable that it is merely a
personal doctrine of Paul.
The iussum is revocable in all cases . up to the time when the
contract is actually made 9• It does not exclude the actio de peculio
though quod iussu is always better 1o• Like other contractual actions it
is available against the heres ll , though the iussum itself is revoked by
the death of iussor 12,
The iussum must be exactly followed. Thus if a slave, authorised
to sell to A, sells to B, the master is not bound 13, But an act in excess
of instructions does not wholly vitiate the transaction: it is valid so
far as the authority goes. If a slave, authorised to borrow at 6 0/0'
borrowed at a higher rate, the master owed 6 0/ 0 14• If a slave, authorised
to sell for 10 sold for 8, the master could vindicate the thing and there
was no exceptio, without indemnification I5 • These texts shew no trace
of the dispute which existed on similar points in relation to mandate 16,
15. 3. 5. 2.
2 15. 4. 2. 2.
3 C. Th. 2. 31. 1.
15. 4. 1. 5.
5 15. 4. 1. 7, 2. pr.
6 15. 4. 1. 9.
Not a proCU1'at01' voluntarius.
7 14. 3. 5. 18.
8 e.g. Dernb~rg, op . cit. 2. § 14.
See Windscheid, op. cit. § 482; Mandry, op. cit. 2. 553.
Drech.sler (op . c~t. 70, 76, 84) holds that there must be a reference to the concerns of dominus;
he relies on 15. 4. 1. 5, :vhich however only means, as it says, that fideiussio is not iussio. He
~e~ms ~o regard the actIOn as excluded because the fideiussio is void: the exclusion is although
It IS VOId. The objection is that the state of mind is different; there is no intent to adopt the
contract as his own.
. ~ 15.4.1. 2..
10 G. 4.74; In. 4.7.5.
11 C. 4. 35. 8.
2 46. 3. 32. ~nfin.
We are not told the effect of insanity. Probably the analogy of mandate
sufficed.
13 18. 1. 63. pl·.
Nor by a pledge in an authorised contract, unless this too was authorised,
15.4.3.
14 Ibid.
15 17.1. 5.4.
16 G. 3. 161; In. 3. 26. 8.
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though the reasoning which guided those, who there took the view that
it was void, would apply equally here: nam qui excessit aliud quid facere
videturl. Here the dispute is between the principal and the third party,
while in mandate it is between the principal and his agent: the matter
is not mentioned in the few texts we have dealing with the action ad
exemplum institoriae, brought by the third party against the principal 2,
This, however, scarcely seems material, and the difference, so far as it
goes, supports the view that the iussum need not be known to the third
party. His state of mind is not material: what matters is that the
dominus has declared his willingness to accept a certain obligation 3.
The transaction must be by the slave: a dominus borrowing and
directing the money to be paid to a slave is liable directly and not
quod iussu 4 • In one text the separate individuality of the slave is very
clearly brought out 5• If he is in partnership, ius8u domini, the latter's
liability is quod iussu with no limitation to quod facere potest. He is
not the partner, and this defence is not available to anyone else, even
heirs or other successors. It is however indifferent 6 whether the transaction be in the master's affairs or connected with the peculium 7•
B.

AOTIO INSTITORIA.

This action is given by the Edict 8 against a dominus or domina who
·
10
appoints a person of either sex, slave or free 9, to manage a b USlness,
It applies to all transactions of the business, and is in solidum, quasi
iussu l l • The institor may be a servus alienus I2, but, if be is, the liability
is not accompanied, as in the case of servus proprius, by acquisition of
all the rights also. These vest in the true dominus and the transfer of
them, or their results, can be obtained by an actio negotiorum gestorum
contraria l3 • Thus where A appoints B's slave, A will be liable to the
present action and B will, or may, be liable to the actio de peculio 14•
The liability rests on the voluntas of the dominus l5 , and thus if a son or
slave appoints an institor without actual consent of the paterfamilias,
the latter is liable only to an actio institoria de peculio I6 • The liability
is perpetual and extends to the heres 17•

1

4

17.1. 5.pr.
e.g. 3.5. 30.pT.; 14.3.5.8,16, 19.pr.; 17.1.10.5; 19.1.13.25.
.
Cp. 4. 3. 20. pl'. where there was no such declaration. Mandry, op. c~t. 2. 565 sqq., takes
a different view.
4 15.4. 5.
5 17.2.63.2.
6 lb.; 15. 3.5.2; 15.4.1. 1, 5; 16.1. 25, mostly cited Vangerow, Pand. § 240.
7 As to fOl'mulation,post, App. IT.
8 14.3.
9 14. 3. 7. ~, 8.
10 14. 3. 1: as to different sorts of institol'es, 14. 3. 5, 16; P. 2. 8. 2. See also Mayer, ActIOns
Exercit01-ia et Institoria, 25-32.
11 12. 1. 29; P. 2. 8.1.
12 P. 2. 8. 2.
13 14. 3. 1. For a case in which he is the slave of the other party, see 14. 3. 11. 8.
14 14. 3. 7. 1, 17.1.
15 14.1. 1. 20; C . .4.26.1,6.. .
.
16 14. 1. !. 20.
17 14. 3. 15. It is not affected by freeing the slave: if he contmues to manage the busmess,
no new appointment is needed, 14. 3. 19. 1.
1

2
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A pupillus dominus is liable if he appointed auctoritate tutoris, or
if locupletior jactus, the liability in that case having an obvious limit.
Apparently on such points the rules are as in the actio quod i~~SSUl.
On the death of the appointer, the heres is liable, and will be liable, if
he allow him to continue his management, for future transactions 2. As
to transactions, vacante hereditate, the heres, even impubes or insane, is
liable to any creditor who did not know of the death 3, and, according to
one text, even if the creditor did know 4; the reason assigned being
propter utilitatem promiscui usus. The fact that actio institoria is
available does not bar other actions to which the transaction may give
a right, e.g. redhibitoria 5• But if rightly brought it necessarily excludes
the actio tributoria since, while that refers necessarily to res peculiares,
this refers to dominica merx 6 •
The liability is only on those transactions connected with the
business to which the man was appointed 7. This rule plainly leads
to a number of distinctions. Thus one appointed to buy cannot so
bind his master by selling, and vice versaS. But a loan, for the purpose,
to one appointed to buy, was enough, and if the creditor knew that the
loan was for the purpose of the business, he need not see that the
money is so spent 9• A loan of oil to one appointed to deal in oil is
good 10, and, generally, if a transaction is within the scope of the employment a pledge or security in connexion with it is good and imposes on
the master the liabilities of a pledgee 11. Where A was appointed to
two distinct functions, to trade in oil, and to borrow money, and X lent
him money in view of the first business, but it was not received for
that purpose, X sued on the assumption that it had been so received,
but failed as being unable to prove this pointI2. Novation of the
obligation destroys the actio institoria, the obligatio being no longer
that contemplated by the appointmentI3•
The liability may be limited in various ways. Thus a number of
institores may be required to act together l4 , or dealing with a particular person may be prohibited by notice to that person 15, or they
may be required to contract only with security 16. But the exception
based on such prohibitions may be met by a replicatio doli, if the
defendant do not offer what might have been recovered by the actio de
peculio et in rem verso 17. Any other conditions imposed on the power
14.3.5.18, 6,9,10,17.2.
2 14.3.17.2 . .
14.3.5.17,17.2.
<I h. t. 17. 3.
5 h. l. p1·.
14. 3. 11. 7. Post, App. n.
7 14. 3. 5. 9-11; G. 4. 71; In. 4. 7. 2, not confined to operations in anyone place, 14. 3. 18.
S 14.3.5.12.
. 9 14. 1. 7. 2; 14. 3.5. 13.
10 14. 3.5.14.
11 If arrha was taken and not returned by an institor to sell, the master was liable, h. t.
5. 15, 16. . ~ institor appointed to lend does not necessarily bind his master by becoming
surety, but if Instead of lending money to A he promises it to A's creditor, this is good, h. t.19. 3.
12 14. 3. 13. pr. As to the point of litis consumptio raised by the text, see post, App. n.
IS 14.3.13.1.
14 h. t.11. 5.
15 lb.; h. t.17.1.
16 h. t. 11. 5.
17 h. t. 17. 4.
1
3
6

CH. VII]

Actio Institoria U tHis

1'71

of contracting must be observed: just as they might be barred from
contracting with a person or class, so their contracts might be limited
to dealings with a person or class. If these restrictions are repeatedly
changed, in such a way that contractors are deceived, they do not protect!. In like manner the liability may be limited, or barred, by notice
over the shop door2. This must be plain and in a conspicuous place,
and couched in a language locally known 3. But if it is duly set up it
is immaterial that a contracting person did not see it4.
The liability of the institor does not concern us. Of the master's
right against a third party it is enough to say that in late law the
principal acquires rights of action against the other party to the contract, though the institor be not his own slave, or even not a slave at
all, provided there is no other way of recovering 5 • .But he ~lw~ys has
an action of mandate, or negotiorum gestorum, agamst the ~nst~tor f~r
cession of his actions and against his master if he was a slave. In thIS
case it may be only de peculio if the slave offered his own services.
If he should be the slave of the other party, the dominus is not directly
liable since the contract is made with his own slave, But he can be
sued 'de peculio, as on the mandate given to his slave, or de in rem
6
verso, for the price which he owes to his own slave ,. •
•
LeneP holds that the action for the case where the ~nst~tor IS a slave
is properly called utilis: the primary action bei~g. that for the co~tract
of a liber homo. He accounts for the fact that It IS not so called In the
Digest on the ground that it was the commonest ca~e, and h~ shews .a
text of J ulian, in which the word utilis does surVIveS. ThIS case IS
however exceptional on other grounds: the institor is the slave o~ the
other party. Lenel sees in this not the original cause of t~e e~)lthet
uti lis but the cause of its retention in the Digest. The pomt IS not
very'material in substantive law, but the fact t~at the. dominus. is
acquiring by his contract with his own slave, a .f1g~t agamst a thud
person, is, as Lenel himself notes, a reason for heSItatIng as to whether
the action was the normal actio institoria. He observes however that
Ulpian tells us that it is a sale 9, and thus would satisfy the Edict, which
gave the action on actual legal transactions alone. But ~e do~s not
note that this question was in dispute. Paul, and even UlpIan hImself
in the case of a son, say definitely that such 'a transaction was not a
sale 10. They are writing long after Julian. It is thus easy to see why
h. t. 11. 5.
2 15.1. 47 . pr.; 14.3.11.2. .
.
.
.
d
14. 3. 11. 3. If illegible from any cause, or removed by prlllClpal or anyone so that It coul
not be seen, the action was not barred, h. l. 4. ·
4 h. l. 3.
5 14. 3. 1, 2.
6 14. 3. 11. 8, 12.
It is a vica1'ius who is appointed. As to the resulting questions see
14.1. 5.pr. The matter is fully discussed,post, Ch. x.
7 Ed. Perp. § 102.
S 14. 3. 12.
9 14. 3. 11. 8.
10 18. 1. 2; 18. 2. 14. 3.
1

S
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~e

calls the. actio~ in this case utilis. In the next text l another exceptIonal case IS consIdered, and there too J lllian is cited as holdinO' that
thoug~ on ~~e facts the actio institoria was excluded by consu~ption:
~nactw ut~hs lay. Here too the institur was a slave. This is hardly a
lIkely form, if the action lost had also been an actio utilis and the
explanation which Lenel offers for the other text, (this one he'does not
note,) namel! that J ulian's language has been freely altered, seems
har.dly su.mCIent. ?n ge~er~l principles it seems unlikely that the
a?tIOn whICh was prImary In Importance, and in all probability first in
tlme 2, ,:ould be called utilis. N or does the fact, probable in itself that
the actw was fictitia require that it should be called an actio utilis:
. So fa~ the rules of the action are fairly simple, but there is one
pOInt. whICh has been the subject of much controversy. It is the
ques.tIOn whetber, and if so, how far, the fact of the appointment, and the
pertmen.ce of ,the contract to the business, must be known to the other
contractmg party 3. It is clear that if the fact of the appointment and
the rel~vance ~f ~he contract are known, the action lies in the absence
of speCIal restrICtIOns, proper steps to secure the publication of which
must ~ave ~ee~. taken 4. But no text anywhere hints that it is an
essent~al. of lIabIlIty that the third party know of the appointment, and
when I~ IS r~membered that the rules relate to continuous commercial
enterpnses, It seems far rr:ore probable that there was no such requirement, but that .the .sett~ng up of a man in trade, and so inviting
pe~pl~ to deal WIth blm, Imposed on the principal the Edictal liability.
Th~s IS. confirmed by the words of Ulpian upon the actio exercitoria
whICh IS governed b! the same principles: igitur praepositio certam
legem dat co.ntra~ent~bus5. It is the appointment, not notice, which
creates ~~e sItuatlOn ?ontemplated by the Edict. Moreover, unless the
pra~pos'/,tw bound, WIthout express notice, it is difficult to see how
UlpIan .s?o~ld have thought it worth wbile to say: Conditio autem
praep08ttwn~s servanda est: quid enim si certa lege vel interventu cuiusdam 1!e~sonae vel sub pignore voluit cum eo contrahi vel ad certam rem?
Aequ~ss~mum erit id servari in quo praepositus est 6• On the whole the
better VIew seems to be that the agency need not be communicated
But the attention of commentators has been mostly turned to' the
other part of the question: was it necessary to the liability that the
~
4

14.3. 13. pj'.

See the opening words of 14. 3. Mayer 0 cit 36
Schlossmann, Kieler Festgabe fur ih~;ing'
sqq.
6
e, p.
.
5 14. 1. 1. 12.
See also 4 4 4
.'
.
14. 3. 11. 5. The same result follows from anoth
. . k' f Ul' ,
~~stit01ia is less necessary than the exercitona since in f~~:a~ 0 plan s, that the actio
2

~:tKarl~;t, R. R. G. 2.1128;

217

tl::

~U:~et1:~!=1~:
!~£~i~h~~~t:;~~~ fi~:~~~ thft'sta~us
0\t1;te ~hetre;a~~~~ !~~ ~~!;~:~l~~:~r~~:~~~
See also 14.3. 5. 13, C. 4. 25. 5.
en
ac m as e WIthout mqmry. 14. 1. 1. pr.
0

.0
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third party should have known that the contract related to the business
to which the institor was appointed? The dominant view is that this
too was necessary, that it was not enough that it had to do with thel
business, but the parties must have also contemplated this. Karlowa
supports this view, partly on the ground that the words, si eius rei
gratia cui praepositus fuerit contractum est 2, must grammatically mean
" with a view to," and not merely" within the scope of." He adds that
any other view would make the principal liable if the institor contracted
only on his own account. The intent of the institor to act for the
business is thus necessary, and this could have no meaning unless it were
communicated. All this is of doubtful force when it is a question of a
piece of positive legislation. Mandry 3, taking the contrary view, denies
that eius rei gratia, nomine, causa, need bear the meaning for which
Karlowa contends, but rests his case mainly on the texts. Those that
ha,ve played a part in the controversy are set forth by Schlossmann 4.
5
They are not conclusive either way. He observes of the texts , that
one 6 has no relation to the action, that the force of another depends on
taking lex to mean a condition of which notice is given, which it does
not imply7, that of another the force depends on understanding permisit
to mean "expressly authorised," which it need not means, that in
another 9 there was in fact no existing authority, and that in the others
the transaction is of an ambiguous nature lO • Of the texts cited in replyll
one shews that there was no communication of the agency, and that
12
this of itself is plainly not regarded as fatal to the action •
It may be observed that the arguments, in favour of the view that
the agency must be communicated, seem to confuse two things; intent
to contract in view of the agency and intent to contract in relation to
13
the business to which the agent was appoint,ed. Thus Karlowa infers
from eius rei gratia that the contract must have been made with the
institor, as such. But the res is the negotiatio, not the praepositio, and
even on his own narrow interpretation of the words, they can mean
no more than that it was with a view to that trade and they need mean
no more than that the matter must be connected with the business.
Thus the text lends no support to Karlowa's thesis. It should also be
noted that the two principal texts14 relied on by the supporters of this
view go no further. They both speak of dealing with express reference
to the negotiatio: they say nothing of the praepositio. The right conclusion seems to be that it was necessary to shew that the transaction
lOp. cit. 2. 1128, 9.

2 14. 3. 5. 11.
S loco cit.
Kieler Festgabe fur Ihering, 219 sqq.
5 As to G. 4. 70, ante, p. 167.
6 C. 5. 39. 3.
7 13. 1. 1. 12. It seems to mean the contrary.
8 14.3.5.9. Nor is the impersonal form conclusive.
9 h. t. 5. 17.
10 14. 1. 1. 9; 14. 1. 7. pr.
11 14. 1. 1. 7; 14. 3. 5. 16-7. pr., 13. pI'., 19. pr.
12 14. 3. 13. pr.
13 R. R. G. 2. 1128, 9.
14 14. 1. 1. 9; 14. 1. 7. pI'.

4

1'74

Actio Exercitoria

[PT. I

was with reference to the business to which he was in fact praepositus.
I? most cases this needed no proof-res ipsa loquitur. But some transactIOns were ambiguous: a loan of money to a shopkeeper may not be
me~nt for any purpose connected with the shop. For the lender to be
ent.ltled to the actio institoria he must be able to shew that it was.
ThIs he may do by shewing that it has been applied to shop purposes
or that its application thereto was expressly contemplated 1.

C.

AOTIO EXERCITORI.A.

On nearly all points of principle which concern us, this action is on
the same footing as that we have been discussing. It is a praetorian
reme?y modelled on the actio institoria, and therefore later, though it is
descnbed as even more necessary 2. The general principle is that the
person who is receiving the profits of a ship, (whether the owner or not,)
called t.he exercitor 3 , is liable in solidum on the contracts of the person
placed. In command of the ship, (who is called the magister navis,)4 if
the shIp was to serve a commercial purpose and the contract was within
those purposes for which he was appointed 5. The purposes covered
money lent for the purposes of the ship, even though not so used if the
cred~tor took care to see that it was reasonably necessary, and proportIOnate to the needs 6• Authority is the limit of liability. Voluntas
of t?e exercitor must be shewn, not merely scientia 7• Thus if the ship
carned goods of an unauthorised class, or was otherwise used for an
unauthorised purpose, or was let, without authority, the action was not
available s• If the borrower of money did not say it was for the ship,
and meant fraud ab initio, there was no remedy against the exercitor'J.
A magister must be in command of the whole ship 10. If, however,
there are. seve~al with undivi~e? functions, the contract of any binds
the exerc~tor: If they are of dIvIded functions, e.g. one to buy and one
t? ~ell, each binds only within his scope H • Their power may be so
lImIted that all must act together 12. A contract by one of the sailors
-does not give rise to this action: they are not authorised to contractI3.
The liability covered, however, ex utilitate navigantium, the contracts of
a deputy appointed by the magister, even though the exercitor had
.1 14.3: 17.3.
So substantially S~hlossmam~, loco cit. For similar case, post, p. 183. The
EdICt as lestore.d by Lenel ~ays n?thmg of notIce (Ed. Perp. § 102), but elsewhere L. argues in
favour of the eXIstence of thIs reqUIrement. See post, App. 1.
2 14. 1. 1..P)'.; C. 4. 25. 4 .. But the relative dates of introduction of the aedilician actions are
very uncertam. Mayer, op. c~t. 18-25.
s 14. 1. 1. 15.
4 14. 1. 1. 1.
• 5 14.1. 1. 3, 7. Magister might be male or female, slave or free, P1'OpriUS or alienus, even an
~mpubes, D. 14. 1. 1. 4.
6 14. 1. 1. 7, 9.
Or a loan to pay a debt incurred for such a purpose, h. l. 11.
7 14. 1. 1. 20, 6. pr.
8 14. 1. 1. 12.
9 14 1 1 9-10
10 14. 1. 1. 1.
_
H h. l. 13.
12 h: l. '14·.
.
13 h. l. 2. In delict the rule was different. Ib_; 4.9.7. 3; ante, p. 122.
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forbidden this, or any, deputy. In this point this action differs from the
actio institoria\ but the rule shews how little agency in the modern
sense had to do with the matter.
The- action is perpetua, is available to and against the heres, and is
not lost by death or alienation of the slave 2. The case of my slave who
is your magister gave rise to questions as in the actio institoria. I have
an action against you if he contracts with me. But the exercitor has
no direct action against one who contracts with his magister, who is not
his slave. We saw that in the institoria this was allowed only as a last
resort 3 : here it exists only, extra ordinem, at the discretion of the
praeses 4• His remedy is to claim cession from his magister, by action
ex conducto, or ex 1nandato, according as the man was paid or not, and
in the case of a servus alienus this will be limited to the peculium unless
the master was privy to the appointment 5•
The exercitor himself may be man or woman, pater or filius, slave or
free 6. If he be a slave or filius familias the paterfamilias is liable in
solidum, if the exercitio is voluntate eius 7 • There is mention of a
difference between this, and the rule in institoria, due to the greater
importance of the present case. But in fact the textS lays down the
same rule for both, i.e. that if it is vol-untate, the liability is in solidum,
but if only sciente domino, it is either tributoria or de peculio et in rem
verso 9. If such an exercitor is alienated or dies, the liability continues
as in the case of a rnagister 10 , and is not subject to an annual limit, as
de peculio isll, but this rule applies only where it is not in fact itself an
actio de peculio, as we have seen it may be 12.
A further complication arises if my slave is exercitor and I contract
with his magister. I can have no actio exercitoria, but if the magister
is free I can sue him 13, and, if he is a servus alienus, his owner. In like
manner if a filius familias appoints a servus peculiaris, or a slave a
vicarius, as exercitor, the paterfamilias is liable only de peculio unless
he approve, in which case he is liable in solidum whether the contract
is with exercitor or magister, the filius who appointed being also liable 14.
The liability on contracts of the exercitor also in such a case is insisted
on, though the Edict speaks only of the magister. What this action on
the contract of the exercitor would be is not clear. It is not stated as an
equitable extension of the exercitoria: it seems more probable that it
14. 1. 1. 5.
2 14. 1. 4. 4.
Ante, p. 171.
4 14. 1. 1. 18.
5 14. 1. 5. pr.; h. t. 1. 18; 14. 3. 1, 11. 8, 12.
6 If a free pupillus, elll'ichment or auct01itas tutoris is needed, 14. 1. 1. 16, 19, 21.
7 Ibid.; 4. 9. 7. 6.
8 14. 1. 1. 20.
9 14.1. 6.p?'.; 14.1.1. 22; and see n. 6.
1014.1. 4. 3.
11 14. 1. 4.4.
12 4.9. 7. 6.
13 14. 1. 5. 1. The case of his being appointed exercitor by another is not considered.
14 14. 1. 1. 22, 23; 14. 1. 6. p1·.
T1ibutoria if sciens but not volens.
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was an ordinary actio quod iussu, and that the text supports the view
that knowledge of the authority was not necessary in that action 1.

D.

AOTIO DE IN REM VERSO.

This, as we know it, is not strictly an independent action. It is
always found combined with the limitation to the peculium, and is thus
a clause by way of taxatio inserted in the condemnatio of the action,
whatever it may be. It expresses the rule that, on a slave's transaction,
a master is liable, even beyond the peculium, to the extent to which he
has profited. But as the liability has its own rules it can be conveniently considered by itself.
The general principle is that a dominus is liable on the contract of a
servus so far as the proceeds have been applied to his purposes 2 , irrespectively of consent or even knowledge 3. The action is not subject to an
annual limit, on the death of the slave, and is available against the
heres 4 of the dominus. It is regarded as the owner's personal
liability, and it is considered in the action before the question of
peculium 5•
The main question is: what is versio? We are told that a versum is
what is handed to the master or spent on purposes necessary or useful
to him or ratified by him 6, or disposed of at his orders however
wastefully 7, or, generally, used in such a way as would give a procurator
a right of action 8 • The texts give us many illustrations!>. To spend
the money in a normal way on the master's property is a versio, but not
useless and unauthorised ornamentation of his house 10• Money paid to
a creditor of the dominus is a versttm ll , even, it seems, where the creditor
is the slave himself, since a debt due from the master to the peculi'l/;m
is, in the developed law, a burden on the peculium 12. An acquisition
may be in part versum, and so subject the dominus to this liability only
in partt 3• Thus, if unnecessary slaves are bought as necessary, they are
1 Of several exercitores, each is liable in solidum. (14. 1. 1. 25 j h. t. 2, 3), whether one is
magi~ter (h. t. 4. pr. 1) or they have appointed another, slave or free, 14. 1. 1. 25, 4. 2, 6. 1 (and
thus if one of them contracts as customer with the magiste1', he has actio exercit01'ia against the
others, 14. 1. 5. pr., perhaps utilis, arg. 14. 3. 11. 8, 12). But if they are actually working the
ship togetl?-er each is liable only pro rata. Where each is liable in solidum, there is adjustment
by pro socw.
2 15. 1. 1. 3, or ancilla. 15. 3. 1. p1'., 7.4; C. 4. 25. 1, 2; In. 4. 7,4; P. 2. 9. 1.
3 15. 3. 5. 1; C. 4. 26. 3; Greg. Wis. 9. 1.
4 15. 2. 1. 10; C. 4. 26. 7.
5 15. 3. 1. pl·.; In. 4. 7. 4.
No liability for interest, apart from promise.
6 15. 3. 5. 2, 7. 1.
7 h. t. 3. 6.
8 h. t. 3. 2.
9 15.3. pass.; In. 4. 7.4; P. 2. 9.
• 10 15. 3. 3. 2, 4. In the last case the creditor may take the things away so far as is possible
Without damage. Money used about the household, perfumes used by the slave in a funeral in
which the dominus was interested, these are versa; h. t. 3. 1, 3,7.3, In. 4. 7. 4. If your slave
sells me an inheritance belonging to you and you take it away after I have paid a creditor, I can
recover the amount as a versum, 15. 3. 7. 4.
11 h. t. 3. 1, 10. pr. In. 4. 7. 4, even a supposed creditor, if it is recoverable by condictio
.
indebiti h. t. 3. 1.
12 e.g., h. t. 7.1.
13 h. t. 10. 4; In. 4. 7. 4.
.
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versi for value, but not for price 1• A let a farm to his slave, and gave
him oxen. These being unfit, he told him to sell them and buy others.
The. slave sold and bought, but did not pay, having wasted the price
reCeIved. The new oxen being in the possession of the dominus, the
vendor had the actio de in rem verso for the difference between the
value of the new oxen and the price paid for the old 2. A slave owing
his master money borrows and hands the money to his master: this is a
versum so far as it exceeds the debt. So far as it does not exceed the
debt it is not a versum whatever else it may be, even though borrowed
at the master's advice 3.
The money would usually be received under express contract4, but
this is not essential: negotii gestio is enough 5, and even condictio
furtiva lies for what a slave has stolen, so far as it is versum 6• The fact
that there is another remedy is no bar: money is lent to the slave
of a pupillus by the slave of one who is absent reipublicae causa, the
tutor signs and makes himself personally responsible . . Nevertheless if
the money has been devoted to res pupillares, this action lies 7•
It is essential that there actually have been a versio. The slave's
statement that he is going to apply the thing to his master's purposes
does not make the latter liable: the creditor should see that it is so
applied, or rather, not applied to anything else 8• You gave silver to
my slave, and he was to make you a cup, not necessarily out of that
silver. He made a cup out of my silver, gave it to you and died.
Clearly I could vindicate the cup. Nor was there any versio. So far
as appears the silver you gave had been devoted to no purpose of mine.
~el~ was of a different opinion, because, it seems, of the right to
vmdlCate the cup. But this could give only an actio de peculia on the
slave's contract 9•
It is essential that the property remain verS'um. All that this means
is that payment to the master may cease to be versum, if it be handed
back to the slave's peculiu.m 10. It has no relation to the actual preservation of the thing: though that be lost by accident, it is still versum ll•
A slave borrows money to buy clothes: the price being paid, the lender
has de in rem verso though the clothes perish. If the price is not paid,
h. t. 5. pr. See also h. t. 12.
.
h. t. 16 . . See a,lso 14. 3. 12; 5. 3. 36. pr. If I buy a hereditas from your slave, the price to
be set off agamst hIS debt to me, whatever of the he1'editas reaches you is versum 15 3 7 4'
~ee post, p. 183, an~ Mandry, op. cit. 2. 497. If my slave pays me money, borro~ed' ;nd s~
md~ces me to free hIm any excess in the money over his value is vel'sum, 15. 3. 2, 3. pr. '
4 15. 3. 10. 7; 4. 3. 20. pr.
.
6 e.g. 15. 1. 36.
5. 3. 5. 5. 8 .. ,
.
.
13. 1. 4. If 8: slave cheated a mmor, dom~n?, causa, and the mmor obtained 1'estitutio in
~nt., there was de ~ . r. v. 4. 4. 24. 3.
15. 3. 20. 1.
8 15. 3. 3. 9.
11 h. t. 7. 2.
10 h. t. 10. 6.
.
15. 3. 3. 7, 8. A slave borrowed for his master, not for the peculium. The money was lost
m the slave's hands, it was still versum, 15. 3. 17. pr. See, however, DernbUl'g, Pand. § 14, n. S.
1

2

!
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and the money is lost, and the clothes are in use in the family, both
creditors have the action, as also if both money and clothes have
perished 1. This is Ulpian's view, and in accord with principle: for the
time being, both were versa, and the destruction of one or both makes
no difference. But, in the next text, Gaius 2 says the dominus is not
liable to both; the first person who sues gets the benefit, on some
obscure principle of fairness. This application of the rule, "first come,
first served," is isolated: it disturbs the principle that the loss should
lie where it falls, and that destruction of the versum is immateria1 3•
The rule that the versio ceases if the thing return to the peculium is
illustrated in several texts. If the master hand back the money to the
slave it is no versum, even though the slave lose it, and do not pay the
creditor, and even though the master knew this to be the likely result,
though here there would be actio doli4. If the dominus pay the versum
to a creditor it is still a vers/um, unless it were to a creditor of the
peculiurn 5. A slave who had borrowed on his master's account lent the
money to X, also on his master's account: it was still versum. But the
dominus can free himself by ceding his claim against X, since the nomen
against X is the form the versum now has 6. If the versio has once ceased
by any form of merger in the slave's counter debt, it does not revive, if
that debt is paid 7. Conversely it must be noted that some forms of
versio are in their nature indestructible 8•
. It is usually said that versio is enrichment 9, but this needs some
limitation or explanation. An addition to the peculium is an enrichment
of the master, but it is not a versio 10 , The law regards the peculium as
distinct from the master's property: that only is a versio which increases
the latter fund 11. The expression, locupletior factus, is commonly used
to express the condition of liability resulting from enrichment 12. It is
not used in this case in the formal statement of the obligation 13, though
it is incidentally 14. Moreover the case differs from ordinary cases of liability resulting from enrichment, in that destruction or loss by accident
does not destroy the right to recover 15, as it does in other cases l6• When
1 15. 3. 3. 10.
2 h. t. 4.
a It must be remembered that the whole theory starts from the single word versum. It is
probable that the words from Gaius are misapplied by the compilers.
4 15. 3. 10. 6. The payment to the slave must have been to repay him: a casual gift even
of the same amount would not destroy the versio, h. l. 7.
5 15.3.1. 2.
6 h. t. 3. 5.
If the master has a versum through a particular slave, who is or be?omes
indebted to him, the versum is reduced by the .a mount of the debt, though there be ill the
peculium ~nough tp meet it, h. t. 10. 7, 8.
7 h. l. 9.
8 e.g. money paid to creditor, or in perishables which are consumed, h. t. 3.1,3.6-10,17. pr. etc.
9 Windscheid, Lehrb. § 483; DernbUl'g, Pand. 2. § 14; Mandry, Ope cit. 2. 467 sqq., etc.
10 14. 3. 17. 4; 15.3.2,5.3,6.
_
11 h. t. 3. 5, 11. Some texts confuse this distinction, but raise no real difficulty.
See h. t.
1. 1, 19.
.
.
.
12 3.5. 36. pr.; 12.6.14; 50.17.206.
13 15.3.1. p1'.
14 e.g. 14. 3. 17.4.
16 3.5.36. pr.; 5.3.36.4, 40.pl'.; 11.5.4.1.
. 15 Ante, p.177.
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it is remembered that the principles of this action are developed by
the jurists from the scanty words of the Edict!, and are governed by
those words, it will not seem strange that its rules should not exactly
square with those of the iure civili remedy for causeless enrichment.
So far the matter seems fairly plain. We have now to consider
some controversial points.
We have seen that if a slave has expended money in a way which
would give an extraneus an action on negotia gesta, this is a versio 2 •
This may be read as expressing a limit: it is very widely held that it
does, and that the principle governing the action is that it lies,
then, and then only, when a free person would have an actio on the
negotium gestum 3• But this idea seems to have been struck out to
explain one or two awkward texts, which can, however, be far better
explajned without this doctrine, which raises more difficulties than it
settles, so that on the whole the modified theory of enrichment, which
also has many supporters 4, is to be preferred. But strictly it is not
possible to fit in the texts with the theory appropriate to any other
remedy or claim. Versio is a conception by itself: in the hands of the
jurists, it seems to have meant embodiment in the patrimonium as
opposed to the peculium. The gestio theory fails in conciliating the
texts: the enrichment theory nearly succeeds. The chief texts are the
following. A slave makes a present to his master, out of the peculium.
This is not a versio. So says Ulpian 5, and this text is taken as an
authority for the gestio theory. But the context shews that the reason
why it is not a versio is that, in the writer's opinion, the dominus is not
enriched. It seems to mean that the thing is still a res peculiaris, and
that the transaction is on the same footing as the case where the master
sells a res peculiaris and keeps the price. This is a dolo malo removal from
peculium, and so leaves its amount unaltered as against creditors 6 • In
the immediately following text a slave borrows money from an extraneus
and pays it to the master donandi animo, not intending him to be a debtor
to the peculium. This is a versio. This is irreconcilable with the gestio
theory, and also with the text just cited, if it is explained in terms of that
theory. But the texts adjoin and are from the same pen. The point is
that the present transaction is wholly independent of the peculiwm 7•
Lenel, Ed. Perp. § 104.
2 15.3.3.2,5.3, 17.pr.
s. See t:he literature cited by Windscheid, loco cit. n. 5; Karlowa, R. R. G. 2.1156' Von Tuhr
Actw de ~n rem ve1'SO, holds a variant of this view. Post, p. 185. Similar words i~ 47. S. 2. 23
clearly do not express a limit, cp. h. l. 24.
.
: e.g. Mandry, who cites (p. 454) the earlier literatUl'e; Dernburg, Windscheid, locc. citt.
15.3.7. pr .
. 6 The ~e~t eXJ?resses the mutual independence of peculium and patrimonium. A slave, even
WIth ?,d~~mstrattO, could not reduce his peculium by donatio. Post, p. 204. As an act of the slave
the gi;ft IS null: as an act of the master it is a dolo se withdrawal; in either view it is still in the
peculwm and so not vel'sum.
.
..
.
!j 15. 3. 7. 1.
Von Tubr, op. cit. 198, explains it on the ground that the animus donandi
supervenes after the acquisition, and holds that this does not affect the creditor's right .
1
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A slave borrows money to procure his freedom. He pays it to his
master and is freed. There is a versio as to any excess in the loan over
his value. This is clear apart from the gestio theory, but cannot be
reconciled with iV. A slave pays a master's debt with money he has
borrowed, he himself being indebted to the master at' the time. There
is a versio of the difference. If he was not indebted to the master, and
the latter reimburses him, the versio ceases, but if the master's payment
to him were not by way of reimbursement, but independent gift,
the versio is not affected 2. The text is a long one and discusses the
reasons: it speaks of nothing but enrichment.
One text raises a difficulty. A father owes money: the son promises
it and is sued. This is a versio, so that if the son does not pay the
father can still be sued, cc unless the son in taking over the obligation
intended a gift to the father." This is exactly in point, for it makes
the right depend on the son's having a claim as negotiorum gestor.
But the words are in a nisi clause, of suspicious form 3, and it must
be remembered that in Justinian's time a son's finances constituted
for practical purposes a distinct estate. If he gave donandi animo, it
was as if a stranger had done so.
The fact that the jurists do repeatedly refer to the principle of gestio
is explained when we note that, as Windscheid observes 4, the text which
states it5 most fully is considering what amounts to the necessary enrichment. From this point of view the use of the conception of gestio
is clear. A man has the actio de in rem verso when there would have
been an actio mandati or on negotia gesta, if it had been done by one
acting ,w ith the intent needed for those actions: whether in the
actual case it was done with that animus is immaterial. There, as here,
the action lies, though the benefit conferred is destroyed by accident.
There, as here, the action does not lie if the expenditure is of a useless
nature, with whatever intent it was made 6•
Mand ry 7 distinguishes between" direct" versio, where the thing was
never in peculio, and" indirect" versio, where the thing, having been in
peculio, is transferred in some way to the patrimonium. He observes
that in several cases of such transfer there is no versio 8, and holds that
here, (though not in direct versio,) there is no claim unless the transfer
would have given rise to an action on negotium gestum, or the like.

His reasoning seems to be that the right results from the act of the
slave-the slave himself would have no claim except in such a caseand the relation of the master to the third party must be governed by
the same principle as that with his slave, on pain of "inner contradiction." Apart from this rather doubtful principle, the author finds
support in those texts which speak of gestio as a basisl. But these
apply equally to direct versio, and there the author admits that they do
not set a limit. He relies also on a text 2 which says that if the master
adeem the peculium or sell it or part of it and keep the price, there is
no actio de in rem verso. This text is one of those which must be
considered later 3, in connexion with difficult questions as to the effect,
on the liability de pecu,lio, of ademption and sale of the peculium. The
text following it in the Digest 4 rests the exclusion on the ground that
there has been no enrichment. From this and some other texts, it
seems likely that all these facts are viewed as not affecting the liability
de pec~tlio at all: the things are still regarded as in the pemtlium, and
the dominus is in no way enriched. Thus the text which Mandry cites
shews merely that it is difficult to frame a case of indirect versw In
which there was no debt to the peculium.
We have seen that there must be a negotium and a versio. 'Vhat is
the connexion between the two? It is sometimes said on the authority
of the gestio texts, that the versio must be an act of the slave's, and it
is clear that in the majority of cases it was so, for direct versio by the
third party, under a contract with the slave, is substantially the same
thing. But there is nothing in the form of the edict or the formula
so far as we know them 5, requiring or stating any such limitation. And
there is one text 6 which gives the action where the master himself
applies the thing, and the circumstances shew that it was impossible
for the actual acquirer of it, (in the case, a son,) to have been privy 7.
Not a few writers require however a great deal more than this. They
hold that there must have been, between the original negotium and the
ultimate versio, what may be called a causal nexus. There , seems a
close connexion between this and what has been called above the gestio
theory. But in fact it is held by some who reject that theory, and rejected by some who accept it. Karlowa 8, who adopts the gestio theory,
thinks there was a difference of opinion on the present point.

1 15. 3.2,3. P?·. (~onsidered by Vo~ Tubr, op. cit. 78 sqq.). Y~>ur slav~ lets to me a vicarius:
I make him institO?·, and in that capacIty he sells to you .. There IS a ve?'sw.. But t~ere has be~n
no gestio o~ y?ur behalf, 14. 3. 11. 8, 12. I~ I .giv~ n~tlCe t<;> you no~ to glVe credIt to. a certam
slave, my tnstttor, and you do so, YO~lr actw.tnstltor'tl!' al:!amst .m.e IS barr~d. But if I haye
received the ~hing and do ~ot return It there IS a repl'/,catw dolt, '/,.e. I am ~lable for the vers~o,
though there IS no real gestw, 14. 3. 17. 4; cp. 3. 5. 7. 3.
15. 3. 10. 7.. . .
s 15. 3. 10. 2. nisi si donare patri filius voluit dum se obligat. In this and the adJommg
texts some cases of versio are discussed which could not arise in the case of a slave. See
Mandry, op. cit. 2. 502.
4 lac. cit.
5 15.3. 3.2.
6 3.5. 9 etc. Ante, pp. 176, 7.
7 op. cit. 2. 522sqq.
8 15.3.5.3,6, 7.pr. etc.

15.3.3.2,5.3, 17.pr.
2 15.3.5.3.
3 Post, p. 219.
15. 3. 3. 6. But the course of thought may not be that of the original writers.
Lenel, Ed. Perp. § 104.
6 15. 3. 19.
,
7 He was dead. But the text is compatible with the view that the claim rested on right
to compensation.
8 In favour of ' the requirement, P. 2.9. 1.
Against, 15. 3. 3. 1, 5. 3, 10. 10. D~nburg,
op. cit. 2. § 14, rejects gestio as a requirement but requires causal neXU$. Windscheid
(gestio), op. cit. § 403, thinks causal connexion not necessary in general. Von T~hr, op.
cit. 193, holding a special form of the gestio theory, thinks causal nexus needed, but the texts
inconclusive.
1
4
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. If the versio is direct there is no difficultyl. It is only where the
thmg h~s been ~or a time in the peculium that the question arises.
In relatI.on to thIs the idea that the creditor must have contemplated
the versw, ab initio, has little, a priori, to recommend it. The claim
is a remedy f?r unfai~ enrichment and the iI;l.tent of the third party
seems rather ImmaterIal. The Roman law was, perhaps, not liberal in
remedies in cases of this kind 2, but here the remedy does exist and
there is no obvious reason why it should be so limited.
.O~ the texts however the question is not without difficulty. The
majorIty of them are opposed to the requirement, though it is nowhere expr~ssly denied. In one text Paul quotes from Neratius 3 (in a
passage whICh can hardly be interpolated) the case of a son who bought
a .toga. The son died, and his father applied the toga, thinking it was
hIS own, to the purposes of the funeral. The text adds that if the
circumstances were such that the pater was under a duty to buy a toga
for the son, the versio dates from the purchase; if not, from the funeraL
It is. clear that this was in the beginning a peculiar" transaction, and
the mtent of the creditor was not material. In another group of texts
P.aul and Ulpian 4, citing and limiting the views of Mela and Pomponius,
dIscuss the case of a son who, having borrowed money, applies it to the
dos of his daughter or sister. This is a versio in 1'em patris, so far as
the father was going to give a dos, provided the application was with
a view to carrying out a negotium of the father but not otherwise.
Nothing is s~id of t~e in~ent with which the money was lent: the point
of the text IS that It mlght equally well on such facts be a negotium
of the son's. The text then lays down the same rule for the case of
a slave. The form of the addition is against any causal connexion,
b~t th~ remark may be compilers' work. In many texts, Ulpian in
dlscussmg the nature of a versio, uses language which seems to exclude
the materiality of the creditor's intents. It may be added that the
Institutes,. which ~xplain th~ action. at som~ length, say nothing of any
such reqUIrement. Less dIrect eVIdence IS afforded against the need
of causal connexion in the texts. which make the versio destructible, by
the fact that the slave becomes mdebted to the dominus 7. Such a rule
makes the intent of the creditor a very unsafe protection.
!3ut there ~re texts t.he other w~y. In his Sentences, Paul definitely8
subjects the rIght to brIng the actIOn to the condition that the money
C(

See e.g. 15. 3. 7.4.
.
.
2. N otwiths~a:'1d~ng t~e well-k~own text: iure naturae aequum est neminem cum alterius
detr;mento et ~muna fien locupletwrem, 50. 17. 206.
15. 3. 19.
4 h. t. 7. 5-9.
: 15. 3. 3. pr., 3. 1, 5. 2, 5. 3, 7. 3, !1nd especiall;y h. t: 10. 10. See also C. 4. 26. 3, 7, 12.
.
In. 4. 7. 3, 5. . See also Gr~g. WIS. 3. 7. 1, whIch, hke the text in the Institutes implies that
If t~e facts would gIve de peculw, any later versio would give de in rem verso.
'
.
e.g. 15. 3. 10. 6 sqq.
8 P. 2. 9. 1.
1
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was given for the purpose of the versio. In the DigestI he gives it in
a case in which he speaks of the contract as made with this object, as
if that were a material factor. These might pass as mere expressions of
Paul's preference for subjective tests 2, but there are texts independent
of PauL Ulpian 3, in a case of loan of money, says that there is an
actio de in rem verso if the money was lent for the purpose. In the
immediately preceding text4 he seems to lay down a similar rule in a
case of acquisition of goods. But all that he is there discussing is the
question whether, if it is not applied to the master's purposes, the fact
that it was given for that purpose suffices to give the action, and he
decides that it does not. In another text 5 Africanus seems, though not
very clearly, to require it in a case of loan of money. In the next text 6
N eratius discusses a case in which goods have been bought expressly
for the dominus, and A has become surety for the price. He holds
that A has no actio de in rem verso, though he pay the price. The
actual decision does not here concern us: the point for us is that the
intent of A is clearly regarded as material. If now we examine the
texts which really treat the intent of the third party as material 7, we
shall see that they are, as it seems without exception, cases in which
the claimant of the action has paid money. This circumstance seems
significant and enough to explain them. What is needed in this action
is, as N eratius says6, identity of what was received with what was
versum. A payment of money was in itself a colourless thing. It was
no easy matter to follow and prove the application of the actual coins,
and accordingly some lawyers lay down the rule, (and none deny it,)
that if money is lent for the purpose of a versio, and the versio follows,
the identity of the money received with that ve?·sa is assumed. This
view is confirmed by the fact that in the case 8 where the question is
whether the lender of money to buy goods, and the supplier of the
goods, have both in certain events the actio de in rem verso, the text
emphasises the need of privity in the case of the lender, but does not
mention it in the case of the vendor.
The question of the relation of this action to the actio de peculio
is one of some difficulty. As described to us, it is not so much an independent action as a clause in the formula of the actio de peculia 9, and
the question arises whether it had an independent existence; whether
14.6.17.
As where he says that if a slave borrows, ut creditori suo solveret, this is no ve1'sio though
the dominus is released from an actio de peculio. The objective fact that it is not applied to any
patrimonial purpose is enough to exclude de in 1'em verso, 15. 3. 11.
s 15. 3. 3. 10.
4 15. 3. 3. 9.
:; h. t. 17.p1·.
6 h. t. IS.
7 P.2.9.1; D. 14. 6.17; 15.3. 3. 1O;h.t.17.pr.; h.t.1S. Doubtful: 12.1. 12;14.3.17.4.
See also 15. 3. 7. 4.
8 15. 3. 3. 10.
9 e.g., In. 4. 7. 4 h.
1
2
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there was such an action which contained in its formula no reference to
a peculium, and, in any case, whether it could be brought if there were
no peculium. Von Tuhr l holds, as an outcome of his special theory as
to the basis of our action, that there could be no de in rem verso if
there were no peculium. He considers its purpose to be to provide for
the case where the liability of the dominus to the slave is to release
him from an obligation, not to pay money. This duty does not admit
of exact estimation and so cannot be treated in the ordinary' way as an
addition to the peculium. As there can be no natural obligation to the
slave, unless there is a peculium, it follows that there can be no a,ctio
de in rem verso. We shall shortly consider his general theory: here it
is enough to say that he has to treat the texts with some violence in
order to support this minor part of it 2. He explains 3 the perpetuity
of the action, notwithstanding the ending of "peculiar" liability,
apparently by the principle that the liability to the creditor is the
primary liability and that subsists: the liability to the slave was little
more than a facultas solvendi, and that is ended. But it cannot be
both an obligation and a facultas solvendi, and the rule is in fact in
conflict with his general theory 4. On the whole evidence it seems
likely that this action could be brought independently. It is clear that
it lay when there was nothing in the peculium, for even the actio de
peculio did 5. It is also clear that it could be brought when de peculio
no longer existed, because either the peculium had been adeemed
without dolus, or the slave had ceased to be the defendant's and the
year had passed 6• There are of course many texts which give it
without mention of peculium, but there is none which unequivocally
gives it where there has never been a peculium. But all that this
shews is that an extraneus would not ordinarily trust a slave who had
neither a peculium nor authority from his master. It may also be
remarked that the use of the formula referring to the peculium, as well
as to the versio, no more shews that an actual peculium was necessary
than it shews that de peculio would not lie unless there was also a
versio. It must not be forgotten that de in rem verso appears as the
primary liability.

corporeal things, but also debts due to the peculium from the master.
As the subject of an actio de in rem verso is also usually the subject of
such a claim from the master, and is thus already covered by the actio
de peculio\ the question arises: what purpose is served by the actio de
in rem verso? The point is raised in the title, and it is answered by
reference to certain circumstances under which it gives a remedy where
there is no actio de peculio. Thus it is said that our action is available,
though that de peculio is extinct, owing to ademption of the peculium
sine dolo, or death or alienation of the slave, and expiration of the annus
utilis 2• But it cannot be supposed that these exceptional cases were
the cause of introduction of the action, and indeed the texts shew
clearly that this was not so. It is contemplated that, in the normal
case, the actions are brought together--the question of versio being first
considered 3, and it is clear that the actio de in rem verso is regarded as
giving the plaintiff more than he could have recovered by de peculio
alone-proficere ei cuius pec~mia in rem versa est debet, ut ipse uberiorem
actionem habeat 4•
The elements of a solution may be found in the answer to certain
historical questions. The natural obligation between slave and master
is of later introduction than the actio de peculio 5 , and the actio de peculio
did not at first cover anything but the corporeal things in the peculium.
At that stage the actio de in rem verso would have the obvious advantage of giving the particular creditor a better claim 6. When the
peculium is extended to cover debts to it, this utility is lost, and 7
the subsidiary advanta.ge of perpetuity alone remains. This view is
confirmed by the fact that the classical jurists see little use in this
action, and, in explaining it, fall back on these subsidiary cases.
Von Tuhr, however, while he notes these changes 8, is not satisfied with
this explanation. He holds that when debts were included in the
peculium, the actio de in rem verso changed its basis. Instead of resting
on enrichment, it came to rest on a liability of the master to the slave,
of a kind which could not be added to the peculium, because it could
not be exactly assessed in money9. The case he has in mind is that in
which the master's obligation is, not to pay money, but to release the
slave from some obligation he has undertaken. This may be done by
other means than payment, and at less expense. It cannot be added to
the peculium, and thus becomes the special subject of the actio de in
rem verso, available only to the creditor whose property has been versum.
The application of this theory to the texts, in which it is nowhere

The peculium, as described in the Digest, includes not only
lOp. cit. 238 sqq.
.
2 He cites Baron as holding the same view.
See Bekker, Z. S. S. 4. 101.
sop. cit. 236.
4 Karlowa thinks there was an independent de in l'em vel'SO, introduced later . than de peculio,
arguin~ from t~e introductory words of D. 15. 1 and 15. 3 (R. R. .G. 2. 1154). Mandry takes the
same VIew, de w rem verso having a separate basis in enrichment (op. cit. 2. 456). Lene1.dealing
with the question shews that the Edict gave only the one formula (Ed. Perp. § 104). See
.
also Windscheid, op. cit. § 483.
5 15. 1. 30. pr. But this is not to say that it lay when there was no peculium.
6 15. 3. 1. 1, 2, 14, as to which last, post, Ch. XVI.
..

I e.g. 15. 3. 19 in fin.
2 lb.; 15. 3. 1. 1, 2. See post, p. 227.
sIn. 4. 7. 4.
" 15. 3. 1. 2.
5 Pernice, Labeo, 1. 152 sqq.
Post, Ch. XXIX.
6 15. 3. 1. 2.
7 For expression and citation of contrary views, Mandry, op. cit. 2. 31, 32.
8 0j). cit. 259 sqq.
9 op. cit. 82.
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indicated, and with a number of which it is irreconcilable, involves a
great number of emendations and insertions.
The foregoing pages are an attempt to explain the rules of the actio
de in rem verso, as set forth in the Digest. But even if they be
regarded as doing this, it must be admitted that they do not account
for all the language of the texts. Thus, to take a single instance,
though we have not accepted the gestio theory, it is clear that the
language of many texts is coloured by it. It is easy to account for this.
The task of the lawyers was to define the meaning of the expression
versio in rem of the Edict. To this end the existing institutions of the
civil law, while they gave no sure guide, provided many analogies.
These different analogies have coloured the language of the lawyers.
The title shews indeed that there were differences of opinion as to the
actual rules. How far these differences went, in particular, how far
specific views can be associated with individual jurists, is a question too
speculative to be here considered. Attempts to answer it have not
been lacking, the writer in some cases going into very exact detail l.
A text in the Institutes 2 tells us that what could be recovered by
any of these four actions could also be recovered by direct condiction.
This proposition, which has no equivalent in Gaius, has a little support
from two texts in the Digest 3, one at least of which has a prima facie
look of genuineness 4. As the substantive rights of the parties are not
affected, the topic is of small importance to us, though it is of great
interest in connexion with the general theory of condictio. The text has
been the starting-point of a great mass of controversy 5. Here it is
enough to express a doubt as to the classical character of the rule,
notwithstanding the reference in one of the texts to J ulian 6.
1 See, e.g. Von Tuhr, 0p. cit. 287, n. 47.
s 12.1.29 j 14.3.17.4,5.

: See Mandry, op. cit. 2. 326.
12. 1. 29.

In. 4. 7. 8.
12.1. 29.
He cites the earlier literature. See also Girard, Manuel, 668.
2
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CHA.PTER VIII.
THE SLAVE AS MAN.
OOMMEROIAL RELATIONS.
AOQUISITIONS, ALIENATIONS, ETO.

PECULIUM.

THE foregoing statement of the slave's various activities, apart from
peculium, would be very misleading unless it were borne in mind that a
slave, in any way engaged in commerce, had, as a matter almost of
course, a peculium: it was the existence of this which made it more or
less safe to deal with himl. In essence the peculium was a fund which
masters allowed slaves to hold and, within limits, to deal with as
owners. It was distinct from the master's ordinary property-the
patrimonium, and though in law the property of the master, it is
constantly spoken of as, de facto, the property of the slave 2. It is .an
aggregate of res peculiares 3 , which belong to the ma.ster4, and ?f w~lCh
the slave is administrator. It is described as pustllum patnmontum,
and velut patrimonium proprium 5• We are concerned with it as it was
in classical and later law, but it may be well to premise a few remarks
as to its earlier history 6.
(1) At first it seems to have been unimportant and to have
consisted merely of small savings on allowances, and unexpended
balances on authorised transactions. But by the beginning of the
Empire, it might be of great value, and of any form. It might include
other slaves, (one in the peculium of another slave being called a
vicarius,) and the peculia of vicarii (even vicarii vicariorum), land,
inheritances, obligations and so forth 7. The vicarius might indeed be
more valuable than the principal slaveS. It might thus reach a very
large amount 9•
1 As early as Plautus it seems to have been a mark of bad character not to be so far trusted.
Pernice, Labeo, 1. 123.
.
.
2 Rem pecuZia1'em tenere possunt, habere possidere non possunt, qu~a posses sw non. tantum
corp01is sed iuris est, 41. 2. 49. 1 j 41. 1. 10. pr., 1 j G. 2. 86; In. 2. 9. pr. For TalmudIC Law,
Winter, op. cit. p. 51.
. '
s 6. 1. 56 j pecuZiaris ordinarily means belonging to the pecuZwm. In 33. 6. 9. 3 It means
"for the use of slaves."
4 18. 1. 40. 5.
:; 15. 1. 5. 3, 39 j In. 4. 6. 10.
6 The following observations on this matter are from Pernice, Labeo, 1. 123 sqq. j Mandry,
op. cit. 2. 22 sqq.
7 15. 1. 7. 1-5, 57 j 33. 8. 6, 25.
. S 21. 1. 44. p1·. · ..
9 As to the origin of the word, Festus, s. 'V. PecuZ~um, Bruns, Fontes, ll. 23.
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(2) Even after it had become possible for the peculium to be of
great value, it was still employed under the eye of the master: the
slave pursued his craft as a journeyman, the master supervising alL
But, here too, the manners of the Empire produced a change: slaves
are set up in business for themselves. A peculium may consist of a
stock in trade, e.g. of slaves. Oommercially the slave appears as quite
distinct from his master, with whom he frequently enters into legal
relations. We hear of a slave owning a slave in common with his
master!, cultivating a farm of his, non fide dominica, sed mercede ut
extranei coloni solent 2• A master leaves to his slave" the money I owe
him," and this is valid, being construed natura liter 3.
(3) There remained another development. If a slave contracted,
the right of action was in the master, and was not at first regarded as
part of the peculium. Gradually however such rights, in re peculiari,
were regarded as part of the peculium for certain purposes, though their
realisation would require the cooperation of the ma~ter. On the other
hand, the slave's debts to third parties were not treated as deductions
from the peculi'um, but this . turned on considerations connected with
the actio de peculio, to be considered later. In the same way debts due
from the master himself were included, though it is clear that this was
a later development 4• On the other hand, debts due to the master
were deducted as against other creditors, for reasons also to be
considered later. These debts from slave to master, and from master
to slave 5, constituted, when they were recognised, a very important
factor in the peculiu-m 6• To say money is owed to or by a slave is in
strictness an inaccurate mode of expression: it is the master who can
sue, and with certain limitations, be sued. But the usual form of words
expresses the fact, with its legal consequences, that the obligation is
contracted servi nomine 7•
As we shall see later, peculium is a eollecti ve term: it covers
physical things and obligations, and is liable to deductions on account
of claims due from it. Thus it has a significance other than that of the
specific things which make it up. Moreover it is the whole "property"
(de facto) of the slave, and thus has at least in form the character of a
universitas, even, as Mandry saysB, of a universitas iuris. But, as he
33. 8. 22. 1.
2 33. 7.20. 1.
s 35. 1. 40. 3.
Pernice, loco cit.; Von Tuhr, Actio de in rem verso, 260 sqq.
12. 6. 64; D. 15. 1 has many illustrations. The save might pay a dominical debt: the
master might receive payment of a debt due to the p eculium, 15. 1. 7. 6.
• 6 ~5. l. 7. 7.
D ebt between slave and fellow slave, 14. 4. 5. l. Debt between slave and
v~ca?"l,US , 33. 8. 9. p1'.
7 So far as the slave is contemplated as the party, such debts can be only obligationes
naturales. G. 3. 119a; D. 35 . .1. 40. 3. Post, Ch. XXIX.
.
8 op. cit. p. 18 . 15. 1. 39,40; 31. 65. pr.
1
4
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remarks, this conception serves little purpose in this connexion. It is
not necessary to the explanation of any of the rules, and indeed the
various universitates differ so much, inter se, that few principles can be
drawn from the identification. Nevertheless, in discussing the rules,
we shall come upon several cases in which the possibility of a peculium,
in what may be called an ideal, or potential, form, is material.
The detachment of the fund from the master and establishment of
it as a sort of property of the slave, is expressed in a host of rules, some
of which may be mentioned here by way of illustration.
Slaves might have procurators to manage affairs of the peculi'um 1•
In the case of claim of a slave, if the slave died, the action must
continue, to determine whose was the peculium 2• A stolen res peculiaris
ceased to be furtiva on getting back to the peculium, and conversely, if
a slave handled his res peculiares with fraudulent intent, they did not
become furtivae till they reached a third person 3• Upon manumission
of a slave, inter vivos, whether vindicta or informally; he took his
peculium, unless it was expressly reserved 4. What passed on such a
manumission was merely the physical things: there was no question of
universal succession, and thus rights of action ' did not pass, nisi
mandatis ... actionibus 5• It does not appear that cession could be claimed
as of right, for in one text, in which the point arose, an express but
informal gift of the rights of action was ineffective 6. The principle
seems to have been that the presumption applied only to those things
of which the slave was in actual enjoyment. As to these it was apparently treated as a case of donatio inter vivos, completed by the slave's
possession after freedom. In other cases of transfer, however, the peculium did not pass except expressly 7, Even in manumission on death,
it did not pass unless it was expressly given; whether it was so, or
not, being a question of construction B. Thus a gift of liberty with an
exemption from rendering accounts was not a gift of the peculium.
The slave had still to return what he held: he was merely excused from
very careful enquiry as to waste, though not as to fraud 9, and he was not
3.3. 33.
2 C. 7. 66. 5.
s 47.2.57. 2,3.
15. l. 53; 23. 3. 39. P?·.; In. 2. 20. 20; C. 7. 23; V. Fr. 26l. Very little sufficed for a
reservation. Where a slave op. manumission was ordered to give in a list of properties in his
possession nothing was tacitly given, 23. 8. 19. P?'. In 10. 2. 39. 4 the p eculium must have been
expressly reserved. The general rule is attributed to Severus and Caracalla, but they were
probably confirming a long-standing practice. Pernice, Labeo, 1. 148.
5 15.1. 53.
6 39.5.35. pr.
See Schirmer, Z. S. S. 12. 24. As to actions the manumissiori could be no
more than a pact to give. According to the Syro-Roman Law·book (Bruns and Sachau, 196) the
presumptive gift was good only against the manumitter: the peculium could be claimed by the
he1'es. This rule seems to be credited to Theodosius (ibid. 89): it does not seem to have been a
law of the Empire as a whole. It is connected with Greek law (Mitteis, Reichsrecht und
Volksrecht 372-4; 382-4). Diocletian had found it necessary to declare that for no purpose
was it necessary that a son of the manumitter should sign the instntmenta, C. 7. 16. 32.
7 As to sale and legacy, 18. 1. 29; 21. 2. 3; 33. 8. 24.
833. 8.8.7; 34.3.28.7; C. 4.14. 2; 7.23.
930.119; 34.3.31.1.
1
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released from debts due to the dominus l • But if he were to be free on
rendering accounts, and paying the heir 10, this was a gift of the peculium, less that sum 2. A sum so ordered to be paid as a condition on
a gift of freedom, could be paid out of the peculium without any
direction to that effect, even though the .heir had in the meantime
sold the man sine peculio 3•
The reason for the distinction between the two cases, a distinction
of old standing4, is not stated. The peculium is res hereditaria ''', and
perhaps the governing idea is that the heres is not to be deprived by a
too easy presumption. In accordance with this is the above rule of the
Syro-Roman 6 Law-book: in the place and time at which that rule was
law, the presumption, even in manumission inter vivos, was only of
intent to deprive himsel£
It is noticeable that if on such a manumission there was a gift of
the peculium, the libertus had a right to claim transfer of actions, as
debts due to the peculium were a part of iV.
There are a number of special rules to consider in the case of a
legacy of the peculium, either to the slave or to an extraneus B• Peculium
is a word with a recognised denotation, and in general means the same
whether it is being defined in view of a slave legatee or an extraneus
legatee or a creditor having claims on it9. But as a gift of the peculium
is a voluntary benefit, the donor can vary, enlarge or restrict it, as he
pleases, whereas, when he is being sued on it, there is need of an exact
definition of the peculium, so that neither party can vary it as against
the other 10. As we have seen, the peculium is to a certain extent
regarded as a universitas: it is conceived of as a whole. Thus a legatee
of it might not accept part and reject part 11. On the other hand, in his
action to recover it, he must vindicate the specific things: there was no
general action like hereditatis petitio, nor indeed a vindicatio of the
peculium as such, as there was in a legatwm gregis12. Again, as in all
legacies, its extent is, in part, a matter of construction. Some rules are
stated as expressing what is presumed to be the testator's intention.
On the other hand, some appear as resulting from the legal conception
1 33. 8. 23. 2, 3.
2 33. 8. 8. 3, 7; In. 2. 20. 20.
3 35. 1. 57; 40. 7. 3. 1, 3. 7, 31. 1, 39; C. 4. 6. 9. As to difficulties in connexion with these
payments, post, Ch. XXI.
4 C. 7. 23.
5 5.3.13.6.
6 See p. 189, n. 6.
7 33. 8. 19. 1. The legacy is a completed gift. If ordered to restore peculiU:lI~ he must give
everything, not deducting anything for debts due to the master though these ?'pso facto reduce
the peculium, 40. 5. 41. 8.
B Mandry, op. cit. 2. 182 sqq.; Karlowa, op . cit. 2. 1137 sqq.
9 Whether a legatee is claiming or a creditor is suing in respect of it, debts to dominus are
deducted from the apparent mass, 33. 8. 6. pl·.
10 Kal"lowa observes (loc. cit.) that the frequency and form of references to legacy of peculiu1n
shew that it was common and of scientific interest. In fact the rules in the Digest are a
compromise among conflicting tendencies..
.
11 31. 2, 6.
12 6. 1. 56; cp. In. 2. 20. 18.
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of a peculium, even where the result is in conflict with expressed
intention.
A legacy of the peculium to the slave himself includes all
acquisitions up to the time of dies cedens, while, if it is left to an
extraneus, nothing goes to the legatee which has accrued since the
death, except ordinary accretions to the peculiares res 1. This distinction
is repeatedly credited to Julian, whose influence may be supposed to
have converted a common rule of construction into one of law. He
regards it as carrying into effect the presumed intention of the
testator2, and thus as liable to be set aside on proof of contrary intent.
It does not seem at first sight necessary to appeal to intent, or to the
authority of J ulian, since in each case the content of the legacy seems
to be fixed as it is on dies cedens, (which in the case of the slave is the
entry of the heir,) and this is the ordinary rule 3. The text of the
Institutes above cited 4 gives this as the reason in the case of the slave.
Bu t the case is exceptional. The general rule is designed for specific
things, while the peculium is a collection, subject to constant variations,
of diverse things 5. Julian's decision amounts to the view that the
testator must be regarded as contemplating the peculium as a whole,
and not the specific things which made it up, at the time when the will
was made. The rule he gives then follows, except that it may still be
asked: what was the rule when the legacy was subject to a condition so
that dies cedens was still later ? Was the heir, or was the legatee,
entitled to additions other than accretions after the death, or entry of
the heir, as the case might be? No answer is given, but consistency
seems to require that they should go to the legatee, at least in the case
of the slave. At the time when Julian wrote, dies cedit, in the other
case, not at death, but at the opening of the will. If his text has not
been altered, the content of the legacy does not depend so far as the
extraneus is concerned on dies cedens at all, and, even though that
be postponed, the legatee will not get later additions.
The question arises whether a legacy of peculium can be made, by
anticipation, at a time when no peculium yet exists. The single text 6
says that it is immaterial that there be at the moment nihil in peculio.
This implies an existing peculium, but one either overburdened with
debts, or such that at the moment it is without assets, but the text
continues non· enim tantum praesens sed etiam futurum peculium legari
potest. This may "m ean that it is immaterial whether there.is any
Not, e.g ., acquisitions ex operis, or ex aliena re, gifts, etc. 15. 1. 57. 1, 2; 33. 8. 8. 8;
.
.
2 Ibid. Mandry seems to treat this as Ulpian's gloss, but both Tryphoninus and Ulpian speak
of Julian as so accounting for the rule.
s 36. 2. 8; In. 2. 20. 17, 20.
4 In. 2. 20. 20.
5 Even a grex, to which the general rule applied, has a unity very different from that of a
peculium" In. 2. 20. 18.
6 33. 8.11; cp. ~2. 17. pr.
1
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peculium at the time, and it is probable that this was the case. We
hear of legacies of "all my slaves with their peculial," and it is
unlikely that a distinction would be drawn excluding those peculia
which had been created after the will was made. But here another
question arises. Legacies of peculium seem· usually to have been made
per vindication em 2, though there are cases recorded of gifts by
fideicommissum 3• Principle requires that what is left, per vindicationem, shall belong to the testator at the time of testation, and so far
as we are expressly told this was departed from only in the case of
," fungibles 4." Accordingly Karlowa 5 holds that a legacy per vindicationem of a peculi~~m would have failed, before the Se. N eronianum, as
to after acquired things, since the texts give no hint of any relaxation
in the case of peculium. Thus the testator if he wished to ensure the
full efficacy of his gift would have to fall back on the form per damnationem 6 • Mand ry 7, on the other hand, holds that the restriction did not
apply, that the peculium was considered as a unity, distinct from its
content, and that this view, settled in early times, was adhered to ' in
later ages, .on grounds of convenience, whatever logical objections might
be made to its.
In all these rules the conception of the peculium as a unity has
played a part; but this conception is entirely disregarded when the
legatee sues for the property. He cannot bring a general action, but
must sue for the specific things 9. This is easily understood. The
unity of the peculium is not intrinsic: it depends on its existence as a
separate fund in the hands of the slave. When that separation has
ceased, as it has in the typical case where the slave is ,the legatee, it
differs in no way from other possessions of the person who has it. This
excludes such an action as the vindicatio gregisl0, but not an action
analogous to hereditatis petitio. Such an action would however be an
express creation, and apart from the less importance of the case, the
anal~gy is defective.
The hereditatis petitio ,was primarily aimed at
adverse assertors of the same title l l, a restriction which would make the
action meaningless here. And whereas the heres, by aditio, has become
seised of all the rights in the hereditas, we know that the legatee of
peculium has not acquired the rights of action: he cannot "intend"
See e.g. 30. 52. pr. As to contemplation of a future peculium, 15. 1. 7.7.
Mandry and Karlowa, locc. citt.
S 33. 8. 23. pl·.
G. 2. 196.
5 loco cit.
6 This is the form Karlowa supposes to be presumed in the texts which make the' heres and
not the legatee liable de peculio, loco cit. Post, p. 231.
1
2
4

'1

loco cit.

'

8 The principle itself is no obstacle to a legacy per vindicationem of a p~culiu7l1:' ~ot yet
existing, since its content may have been t~e pr.operty: of the testator. But If the strIct rule
applied, we should have expected the resultlllg difficultIes to have left some mark on the texts,
notwithstanding the Se. Neronianum.
9 6. 1. 56.
,
10 6. 1. 1. 3.
11 5. 3. 9.
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that the peculi~~m is his as the heir can say the hereditas is his
and the possibility of this assertion is the theoretical basis of th~
hereditatis petitio 1.
. \Ve have now to consider how debts due to the peculium, and from
It, are dealt with. Such debts are of several kinds. There may be
debts due from the master, as the result of negotia between him and
the slave; there may be debts due from him as having recovered from
third pers.ons debts due to the peculium; there may be debts due
from outsIders, not yet recovered. On the other hand there may be
debts due to the dominus and to other persons in the family, and there
may also be debts to outsiders. On each of these cases there are
some remarks to be made.
~part from special questions of' construction resulting from exceptIOnal facts, or fI'om the use of exceptional words, a gift of pec~dium
means, in general, a gift of the nett peculium, i.e. the fund which
would be available to a creditor de peculio. The extent of this will be
considered
in the next chapter: here it is enough to state the /:)O'eneral
. .
pnnclple. Debts due to the dominus are deducted 2, as also are those
due to the heres 3, even though, owing to the fact that the gift of liberty
was unconditional, he was never dominus 4. In like manner debts to
fellow slaves are deducted 5, but not, for obvious reasons, those due to
a vicarius of the slave 6• Debts will ordinarily result from negotia,
but they may not. Thus if a slave has stolen or damaged property of
his master, e.g. a fellow slave, the damage may be deducted, but only
in simplum 7.
As the vindication is only of specific things, and the debts are
chargeable pro rata, the legatee, where there are debts, will be entitled
ouly to a part of the thing sued for. Accordingly we are told that he
has a vindicat'io incertae partis 8, since it cannot be known with certainty,
?eforehand, how much must be deducted 9. It follows that before any
Judgment can be given in this vindicatio it must be made clear what
the total fund and burdens are, and this difficulty has led to the view
that all can be vindicated at once, i.e. in one formula. But, as Mandry
observes lO, trial of all by one i~~dex would serve the same purpose ll•
As in the actio de peculio, debts to third persons are not deducted 12.
But inasmuch as the legatee is not always liable as such, the heres
is not bound to hand over the peculiares res till security is given for
1 lYIanclry and Karlowa, locc. citt.
2 33. 8. 6. 1, 5.
s 33. 8. 6. 5.
: 33. 8. 8. 1. Even money lent after the death but before the liberty took effect, h. t. 8. pl'.
15.1. 9.3; 33.8.8.2.
6 33.8. 9.pr.
'
." '7 33.8.9. 1. No deduction if he damaged hi.:nself or diminished his own value, 15. 1. 9. 7;
3<>. 8. 9. 2, post, p. 223.
B 10. 3. 8, 1.
9 33. 8. 6. pr.
10 lo co cit.
~! 33.8. 6.pr. If the debts were paid the vindicatio would be in solidum, 33. 8. 22.pr.
~ 33 . 8. 6. pr., 1, 5, 8. 1, 22. pl"
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debts to ext'ranei on contract, or the like, and even on noxae which are
already in iudiciol.
. '
No rio-ht to sue debtors to the peculwm passes. ~pso facto by the
legacy: ~bligations cannot pass without express cession of ~ctions.
It is clear that the legatee can require the heres to cede to hIm t?e
right of action agai~st debtors to t~e peculium, a~d to pay, over to hur:
anything recovered In any such actlOn, and anythmg he hImself owes,
though the debt accrued after the death of t~e t~stator3, The t~xts
say nothing of the possible case of natur~l obbgatlOns t,o the pecuhum,
but it must be assumed that if they are In any way paId to the heres,
he must hand over the money received.
As to debts due from the master there is some difficulty. It is
clear that a mere acknowledgment of indebtedness does not create a
debt, and gives no right to claim 4. Severus and Car~calla go .further
and lay it down that a legacy of peculium do~s not .of Itself entItle the
legatee to claim to have money returned, to hIm ,:hlCh he has expended
out of the peculium on the master's affalrs~. . ThIS appears, to be a r~le
of construction, resting on no general prlllClple. Accordmgl! ~lpIan
observes 4 that there is no reason why he should not have It, If the
testator so intended, and he. adds that, in any case, he is entitled to set
off such a claim against debts due to the dominus. And Scaevola
appears as holding, in a case in which a sl~ve set up such a claim, and
it was proved that it was the settled practice of the testator to refund
such payments, that the slave was entitled to ,recover ~he money 6. Here
too the decision seems to be one of constructlOn, restIng on the proved
custom. But Scaevola was writing before the date of the rescript, and
it is possible to doubt whether the text is a mere surviva~, or is preser.ved
by the compilers as expressing a limitation of the rescnpt on the hnes
suggested by Ulpian.
,
'
In any case, the concluding words of thIS text, coupled WIth the ,fact
that the heres must pay over what he owes, and what he has receIved
from debtors to the peculium 7 , shew that other debts due from the
domimts, e.g. those resulting from receipt of debts to the peculilu~,
can be claimed. The same inference can be drawn from the rule laId
down in the above cited case of father and daughter, but it is remarkable
that it should not be more clearly expressed 8. The rule cannot safely
be inferred from the general principle that peC?iJlium is the same, whether
33.8.17, 18,post, p. 222. Not on delict not yet before the court: noxa caput sequittbr.
33.8.5,19.1, 23,pr.
.
lb'
l'
a If a thing in peculio were sold to th~ heres the'pl'lc~ would presumab yew pecu w. . .
4 Where a father had been in the habIt of allow!ng hIS da~ghter J?1o ne y, and had not paId It
on a certain occasion, the fact that he had entered It as due did not gIve the daughter, legatee of
her peculium, the right to claim it, 33. 8. 6. 4.
7 S
2
o Ib.; In. 2. 20. 20. in fin . .
6 33. 8. 23. 1.
ee n . .
8 n : 6. ' See Mandry, op. c~t. 2. 188 sqq.
1

2
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it be the subj.e~t of a legacy or of an action, for it is precisely in relation
to these addItlOns to the "peculiar" fund that the resemblance is not
complete 1. There were many circumstances, under which the removal
of a thing, from the peculium to the patrimonium, was a dead loss to
the legatee, merely because on the facts there could be no suggestion
of a debt 2 • As it is said by Papinian: id peculium ad legatarium
pertinet q~(,Qd in ea causa rnoriente patre inveniatur 3.
The conception of peculium, as meaning, not exactly the peculiares
res, but the nett peculium; i.e. that proportion of each thing which is
left when deductible debts are allowed for; finds expression in a text
of Ulpian 4. He considers the effect of a legacy of peculi~(,m non deducto
aere alieno. He says that such an addition is contrary to the nature of
the legacy, and might almost be supposed to nullify it, but that the
better view is that the gift is good, the addition adding nothing to it:
nec enim potest crescere vindicatio peculii per hanc adiectionem. The
point is that as the legacy is a gift of the peculium, which is in fact a
certain proportion of each peculiaris res, i.e. that left when debts are
allowed for, it can give no more. The addition is meaningless, for there
are no debts to deduct from this, and it might be treated as contradictory, since, if the adiectio is given any meaning at all, the gift is to
be one both with and without deductions. It is observed by Mand ry 5
that this shews the concepti Oil of peculium as nett peculium to be not a
mere interpretation of the testator's wish, otherwise the obvious will of
the testator would be allowed effect. And this also appears from
Ulpian's further observation 6, that if the legatee happens to get possession of the whole of a thing, he can meet the heir's vindicatio with an
exceptio doli, since his holding is in accord with the testator's wish 7.
The case will be different, as Ulpian notes, if instead of adding those
words, the testator has expressly remitted all debts or has released the
debt, as he could, by a mere admission that there were no debts. Here
there will be no debts to deduct and the legacy will take effect on
the gross peculium. The same result would be attained by a legacy of
all the peculiares res 8• Conversely, notwithstanding this .rigid interpretation of the word peculiurn, if the heres is forbidden to sue a
particular debtor thereto, he will have no right of action to cede and
the peculi~(,m will be so much the less 9 ,
In legacy there could be no imputations for dolus.
A slave was. to be free on paying 10 and to have his peculium. The 10 were not in pect~Zio.
A ma~ agreed WIth a slave to free him for 10. 8 having been paid he freed him by will cwn
'
peculw. The 8 were not in peculio, 33. 88. 5.
~ 33. 8. 19. 2 . .
4 33. 8 .. 6. 1. .
5 op. cit .. 2. 193. .
6 33. 8. 6. 1.
He .does not discuss the case m whlCh the legatee, havmg receIved so many things as
amom:t m value to ~he nett peculit~?n, sues the heres for. the incerta 'llal's ?f .another thing.
Appalently, as there IS a legacy of that he can recover subJect to exce'Yltw doZ·
8 33. 8. 10.
" L
••
9 33 .. 8. 8;,6.
~el'e the pe~1tZit~'m was left to the slave, and there was a gift to wife ' of "all
my anc~llae, one m the peculw?n went to the slave, 33. 8. 15. Cp. h. t. 21; 32, 73. 5. As to
1
2

13-2
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It may be added that, as a matter of construction, a legacy of
servum cum peculio failed if the slave died, or was freed or alienated
before it took effect: the peculi'ttm being a mere accessory, the gift of
it depe~ds on the principal gift, and fails if that does. The case is
contrasted with that of a gift of servos cum vicariis, or of ancillas cum
natis. Here the death, etc., of the principal thing will not bar the gift
of the others, as they are more than mere accessories. The rule could
be evaded by the use of apt words: all that the text says is that the
expression servum cum peculio is not enough 1.
Any slave may conceivably have a peculium, even an impubes or a
furiosus,2. But on a well-known principle, no liabilities arise on the
transactions of impubes, save so far as the peculium is enriched, and the
same is no doubt true in the case of a furiosus 3•
It is essential that the pecltlium have been assented to by the
dominus 4, and thus, though the slave of a pupil or of a madman may have
a peculium 5, it must be in the first case the result of a concession by the
father, and in the second of a grant during sanity 6; neither the death
nor the insanity of the master suffices of itself to destroy the peculium
if it remains in the hand of the slave. A tutor cannot authorise
the grant of a peculium 7, or grant one himself by way of administratio
(the second rule not being expressly stated, but seeming to follow from
the language of the texts 8). This is surprising since the tutor can
give administratio peculii, iussum, and such authorisation as will give
the actio institoria, while his knowledge su,ffices for the actio tributoria 9.
Mandry 10 is inclined, doubtfully, to rest the rule on the fact that the
concession is in , the nature of a gift, and a tutor cannot make or
authorise this. He notes that this does not harmonise with the
rule tbat a slave even without administratio can give his vicarius a
peculium ll , but adds that the Romans may not have felt this difficulty
since they rest the right on a circuitous gra.nt by the dominus. The
cases of iussum and so forth may be distinguished on the ground that
tbey are all interpretations simply of the Edict, while the question
whether there is a peculium is one of civil law, which, in view of legacies
of peculium, bad its importance apart from the actio de peculio, and
these and connected texts, post, Ch. x. In. 33. 8. 14. Alfenus considers a gift: se1'vu,s meus
peculium suum cum mOTia1' sibi habeto libeTque ~sto. He is asked whet~er. the leg~cy IS good
since the slave is to have it before he is free. HIS answer, that the order IS nnmatenal and the
legacy good, seems, at least in form, to miss the p,oint. The words cum l1wTial', which can apply
only to the legacy, must be ignored to make the gift good. Post, Ch. xx.
1 10. 2.39. 4; 33. 8.1,2,3.4; In. 2. 20. 17.
2 13. 6. 3. 4; 15. 1. 1. 3, 7. 3, 27. pl'.
8 15. 1. 1. 4.
Immaterial whether owner male or female , h. t. 3. 2.
4 15. 1. 5. 4.
6 15. 1. 3. 4.
6 h. l. 4; h. t. 7. 1.
1 15.1. 3.3,7.1.
s Mandry, op. cit. 2. 73.
9 e.g. 14. 3.5.18,9; 15.4.1. 7, 2.
10 loco cit.; Pothier ad 15. 1. 1. 3.
11 15. 1. 6.

even before that existed. There still remains a difficulty in regarding
the con cessio peculii as a gift, in view of the restrictions which existed
on the slave's power of binding the peculi'um gratuitously1. The origin
of the rule may perhaps be looked for at a time when such a concessio
created no obligation, so that there would be no case for tutoris auctoritas,
when such a thing could not enter into the narrow field of administratio,
as yet non-obligatory 2, and when the impubes as an incapax could not
be supposed to know whether a slave did or did not deserve the favour.
The concession may be taciV. But there must be more than
intent to create a peculium: there must be an actual placing of the
thing at the disposal of the slave in some way: desiderat enim res
naturalem dation em 4. ~lost of the texts dealing with this matter are
concerned with increase of the peculium rather than with its establishment, but they may safely, so far, be applied to this. So far as res
corporales are concerned there is little difficulty. There must be something in the nature of an act of dedication 5, though it may be tacit, as
by leaving the things in the hands, of a slave, in an inheritance to which
one has succeeded 6, the point being that the slave must have control: it
must be re non verbis 7. Naturally, not every case'in which things are
left with a slave amounts to peculii concessio. But general knowledge
and assent to the peculium is enough: if it is the sort of thing the
dominus commonly allows to be in the peculium it is so without ' his
express knowledge in each case 8.
The peculium will thus cover not only what the master has given
expressly, but also savings out of allowances, trading acquisitions, and
gifts by outsiders intended to benefit the peculium 9• It will include
the peculium of a vicarius, which itself may come from many SOUl'ces 10.
On the other hand, nothing acquired by a malejicium, committed against
the dominus or another, can possibly found, or be in, a peculium ll • And
it is important to note that a slave is not, for any purpose, in his
own peculiurn,12. Obviously it may often be a difficult question of fact
whether a res is or is not in the. peculium, and whether there is a
peculium or not 13• Thus a gift of necessary clothing to a slave does not
amount to a grant of a peculium, though apparently a gift of clothing,
in excess of needs, might be so interpreted. On the other band, when
a slave has a peculium his ordinary clothing will be a part of it, but
1 Post, pp. 204, 214.
2 See Cuq, Institutions, 1. 325.
s 15. 1. 6, 7. 1. Karlowa, 0p. cit. 2. 1133. Mandry shews (op. cit. 2. 82) that the slave's
consent was not needed.
4 15. 1. 8.
5 15. 1. 4.
6 15. 1. 7. 1.
7 15. 1. 4. 1. It must be clear that the slave is to hold it on his own account, not as
caretaker or as managiug his master's business, h. t. 5. 4. It would not cover things deposited
with him and vindicable by their owners, or things pledged with him even on a debt to the
peculium, 13. 7. 28. 1; 14.4. 5. 18.
a 15.1. 49.pl'.; h. t. 7. 2.
9 15.1. 39.
10 15.1. 4. 6; h. t. 17.
11 15. 1. 4. 2; 41. 2. 24; cp. 41. 3. 4. 7.
12 15. 1. 11. pr., 38. 2.
18 e.g. 15. 3. 16.
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not such clothing as is merely handed to him to be worn on state
occasions or when attending on his masterl.
But a peculium may consist of claims as well as of res corporales,
and it may be created by a gift of nomina and nothing more 2 • That
these can be only claims from third parties is not absolutely certain on
the texts, but Mandry 3 supposes this limitation. Assuming it confined
to debts from third persons, the question remains: what is the act of
dedication? How do they become so transferred as to be in the
peculium? Mandry gives the answer, that it is as soon as facts have
occurred which would make a payment of the debt or interest to the
slave a valid sol1,ttio 4• He cites a text shewing that the fact that
the transaction was in the slave's name suffices 5.
We have now to consider the conditions under which a thing acquired
vests in the peculium. From many texts we learn that things are
acquired to it, if the acquisition is ex peculio, or ex (or in) peculiari re
or peculiari causa, or if it is peculii nomine 6• These terms seem all to
mean much the same thing, but we nowhere have any explanation of
their significance. We have therefore to find on the evidence of the
texts what the conditions are under which a thing acquired vests in the
peculium. It may be assumed that the expressed intent of the dominus
is overruling: if he says it is to be in peculio, it is:' if he says the
contrary, it is noVo But apart from this there has been much discussion as to what are the decisive considerations 8. It is desirable to
consider two distinct cases.
(i) Cases of acquisition through a transaction creative of obligationan "onerous transaction." Here if the thing is acquired through the
application of a res peculii 9, or earned by labour, and the slave's earnings
are to be in his peculium, there can be no doubt that the pec~tli'Ltm is
increased by it lO, i .e. by the debt so long as it is unpaid, the thing when
it is delivered. The same rule applies to acquisitions from actions on
delict affecting res peculiares 11• It is held by some writers 12 that the
intention of the slave is material. This view seems to rest mainly on
the use of the expression, peculii nomine, which occurs frequently 13.
Both .lHandry and Karlowa are clear that though this intent is necessary
it need not be expressed to the third party, though the latter 'holds
1 15. 1..25, 40.
2 15. 1. 16. in fin.
s op . c~t. 2. 65 sqq . He remarks that obligation between slave and master implies p ecnlium,
that, apart from existing obligatio the debt would be umeal, and would consist in mere verba,
not as principle requires, in res, and that this would certainly not suffice to increase an existing ,
peculium, 15. 1. 4, 1, 49. 2.
'
4 If a slave expTomisit for a debtor to dominus, and the master deducts this in de peculio, the
debt becomes a nomen p ewlial'e, 15. 1. 56.
5 33. 8. 26,post , p. 199.
'
6 For illustrative texts, Mandry, op. cit. 2. 118.
7 15. 1. 8.
B Mandl'Y, loco cit.; Karlowa, op . cit. 2. 1134, 5; Pernice, Labeo, 1. 139 sqq.
9 e.g. by sale or hire of it, or if it has provided the capital of a societas.
10 e.g. 41. 3. 44. 7.
11 15.1. 7. 4,5.
12 Mandry, Karlowa, locc. citt.
13 e.g. 21. 1. 51; 41. 3. 31. 3; 41. 4. 2. 12.
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that it mURt have been possible for him to know it. Both hold that
objective connexion will cause the intent to be presum~d. As the
dominus need know nothing of the matter, the only meamng that the
rule can have, is that if the slave selling a thing, for example, in any
way announced his intent that the price should be patrimo~ial, it w~ul~
not be in the peculium. ' But for this there is no authorIty, and It IS
hard to reconcile it with the rule, laid down by Mandry himself!, that a
thing was in peculio, if it was so intended to be by the dominus, and it
was in fact at the slave's disposal whatever his intent. The true re~ult
of such a state of things is that the ' property is still in .the p'ecul~urr:,
but the slave has declared his intent to make a donatw of It to hIS
master2.
(ii) Cases of" lucrative" acquisition. Under what circumstances is
a donatio or a legacy or a hereditas given by ano~her ~erson t.o the
slave, in his peculium 3 ? It is certain that such a thmg mIght be :n the
peculium 4, and it is a fair inference from some of the texts ~hat In t.he
ordinary case it would be so. Thus we are told t~at lega~Ies and :nheritances are in the peculium 5 , and that what o..fflcw meru~t a q'LtOl~bet
sibi donari is in peculio 6• A similar inference may be drawn from t~e
texts dealing with gifts by one of common owners to the slave, where It
seems to go as of course, though this is not expressly stated 7. Wher~ a
slave receives from an ancilla a quasi dos this seems to be an effectIve
transfer from one peculiurn to the oth er 8. Again we are ~old tha~ a
dotal slave may have a peculium, duplici iuris, and the IllustratIOn
given is of a hereditas left to him, respectu mariti.9• The rule may be
brouaht into harmony with principle by a text whIch observes that the
pec~~~urn includes not only that to which the dominus has assented, but
that to which he would assent if he knew' of iVo. But we are also told
that, if a legatum purum is left to a slave, and he is. freed aft:r dies
cedens he leaves the legacy with the dominus 11. In VIew of thIS tex:,
and since a slave freed inter vi~,os takes his peculi'Ltm with him unless It
is expressly reserved, Mand ry 12 holds that such things are not ~orm.ally
in peculio though they may be. But this text is not conclusIVe, smce
this tacit passing of the peculium is not a rule of law, but only a presumption of intent of the master to disseise himself. And though the
1 See ante, p. 197, 15. 1. 4. '{Jl'.
Cp. 15. 3. 3. 1. in fin.
.
.
f
2 lvIandl'Y thinks (loc. cit.) that the fact that the thing was a.cqu:red by a t:'ansactlOn out 0
which an actio de-p eculio arose, satisfied the r equirement of objectIve conneXlO? As h.e .s~ys,
in view of the wide range of that obligation, this coyers ~ny case of non-lucratlv~ acqUl~ltlOI?-:
The proposition seems to have little real conten~, s:nce If ~he. master l~new noth,~g of It, hIS
consent would not exist unless the case were Wlthm p eculwns causa m the nn,rrower sense.
If he did consent it would be within the peculi~t1n, whatever its or~gin.
,
.
3 Manclry, op. cit . 2. 123 S(lq . ; Karlowa , op . cit . 2. 1135; Permce, op. c~t. 1. 149 sqq.
415.1. 7, 5, 19.1, 39; 23. -3, 39.P1'.
515.1. 7. 5.
6 15. 1. 39.
7 15. 1. 16; 41. 1. 37. 1,2, 49,
B 23 , 3. 39. pr.
g 15. 1. 19. 1. Dos given to a filiu s farnilias by an ex traneus is in p eculio,. 24. 3.22.12,25. pT.
10 15. 1. 49.
It ,36. 2. 5. 7.
12 loco Ctt .
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expression, apud dominum ... relinquet, points to inter vivos manumission
the writer no doubt has all cases of manumission in his mind, and i~
manumission on death the peculium' does not pass except expressly. On
the whole the true view seems to be that such things are in the
peculium unless the contrary appears.
Apart from these questions as to the nature of the pec~tli~tm, it is
necessary to consider some points relative to acquisition and alienation
of peculiares res. In relation to the peculium a slave is allowed, i'Ure
singulari, utilitatis causa, to acquire possession for the dominus without
the latter's knowledge l • Possession so acquired gives the same right to
the master as if it had been acquired by him, at least so far as usucapio
is concerned: there is no authority as to Interdict. Thus the master has
the Publician 2, and, conversely, any vitium in the slave's possession
affects the master, even ignorant of the possession, and even though
the peculium have been adeemed 3. Thus a man cannot usucapt a
thing his slave has taken in bad faith 4. But as the slave's power is
purely derivative, it is essential that the dominus have the power to
acquire; if this is present the usucapio is complete without his knowledge 5• If a res peculiaris is stolen from my slave, I reacquire possession
as soon as he gets it back, though I do not know it, unless I had in the
meantime determined that it was not to be in the peculium: in that
case as it is not in peculium, I do not reacquire possession till I know 6.
The text adds that if my slave lose a (non-peculiar) thing and regain it,
I do not repossess till I know. If my slave steal a thincr from me and
keep it in peculio, it is not really a part of the pec1di~m: it is a res
jurtiv.a, and I do not possess it till I begin to hold it as I did before, or,
knowmg the facts, allow him to keep it in the peculium 7•
As to iura in re aliena, there is a slight difficulty. We have seen 8
that a legacy to a slave is valid only if it is such that it could take effect
if he were free. But we are told that, if a sla.ve had a fundu,s in his
. 1.41. 2. 1. 5, 24, 34: 2, ~4. 1. D. 41. 2. 3.4. 2 does not mention peculium, but the restriction IS
I?llphed. 41. 3. 31: 3 Imphes that there ~lght b~ cases in which he might possess meo nomine
tgnora;nte rr;e. T~IS merely ~e~~s that wssum IS as good as knowledge, ante, p; 132. (The
pec~~ltum. dId not lllclude acqu~sltlOns from delict so that the rule did not cover these, 41. 2. 24.)
~he rule IS one of me.re convemence, though Paul rests it on the idea that previous authorisation
(t.e. to .ha:ve a pec~lwrn) is as good as know~edge (i.e. that he has that thing), 41. 2. 1. 5. But
~~ai3~~lllClPle apphes only where the authorIty and knowledge apply to the same thing. Ante,
2 6. 2.7.10.
3 41. 4. 2. 11, ~2. . Pa~, resting on Celsus, says that even in re peculiari, if the dominus
knows tha.t the thlllg IS altena wh~n the slave .takes po.ssession, there is no usucapio (h. l. 13).
Thus domtnus need not ~~ow, but if he doe~ hIS bad faIth is material. The rule may not have
been ac?epted by the Sabllllans who first admItted possession of l'es peculial'es without knowledge
by donnnus (41. 2. 1. 5). See ante, p. 132.
4 41. 4. 2. 10. Though it had been conveyed to the master in a transaction with the slave:
causa dm'at, 41. 4. 2. 14.
5 41. .3. !3. pI'.
So a buyer from a slave can add the vendor's time to his o';n for usucapio in
re pecultart, 44. 3. 15. 3.
'
,
6 41. 3. 4. 7; 47.2.57.2.
7 41. 3. 4. 9.
8 Ante, p. 150.
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peculium, he could acquire a righ~ of way to it even by legacyl. The
case has already been discussed 2: it is enough to say that this is only
3
one of a large number of exceptional rules applied utilitatis ca'Ltsa •
. We pass to the law as to alienation of things in the peculittm. The
mere possession of a peculittm did not in itself increase the slave's
power of alienation: the voluntas of the dominus was still necessary 4.
But the expression of this vol'untas might take the form of a grant .of
plena or lib era administratio, which did away with the need of speClal
authorisation in each case 5• The gift of administ1'atio might be expressly
enlarged beyond its ordinary limits, or it might be expressly limited,
and its extent, in any case, was a question of fact 6. Apart from such
variations the general rule was that administra~io wa~ ne~essary fo~ any
alienation or pledge'7 of property, and that of Itself It dId not valIdate
alienations by way of gift 8. It authorised payment of.a debt. of the
peculium, with the effect of transferring the p~oper~y, dIschar?Ing the
debt and so releasing any surety 9. Any alienatIOn WIthout, or In excess
of, authority was void: it did not give iusta possessio, to one who knew
of the defectI°: such a person might indeed be liable for theft11. Eve?"
a receiver in good faith, though he could usucapt,' had no accessw
temporis12.
Similar principles apply to matters other than alienation and pledge.
A slave's pact that he would not sue was null for obvious reasons. ~u~
he could effectively make such a pact·u m in rem, if it were in re pecul~art,
and he had administratio, but not donandi animo IS. He .could make a
valid compromise with a thief, bona fide, in the interest of the. dominus~4.
He could" delegate" his debtor 15 , while, as we have seen, WIthout thIS
power he could neither delegate nor novate 16• He could offer an extr~
judicial oath, the taking of which would give the other. p.arty an actw
,de peculio 17• He could himself take the contrary oath, orIgmally offered,
or offered back, to him 18.
Some cases need special discussion.

1 32.17.1.
2 Ante, p. 156.
.
.
S As to contract, it may be added that the rights of actIOn enure to hIS ~aster, and th~t, as
he does not cease to be a slave by having a peculium, he cannot adstIpulate, even 'tn re
peculiaTi, 15. 1. 41; G. 3. 114. As to dolus by slave in Te peculia?i see ante, p. 163.
4 6. 1. 41. 1; Lex Rom. Burg, 14. 6 (C. Herm. 16. 1 ) . .
.
'
5 15.1. 46.
The expression libera adds nothing to the meanmg, Manclry, 01" Ctt. 2. 103 sqq.
6 20. 3. 1. 1.
7 12. 6. 13. pI'.; 13. 7. 18. 4 . .
.
8 Even with administratio he could not gratuitonsly pledge a thmg for a thIrd person, or
release a pleclge, or give away anything of the peculium, or acceptilate, 20. 3. 1. 1; 20. 6. 8. 5 ;
46. 4. 22. Of course he coulc1 not manumit. C. 7. 11. 2.
9 12. 6. 13 j 46. 3. 84.
10 C. 4. 26. 10. The dominus could vindicate, 12. 6. 53.
11 See n. 4.
12 41. 2, 14; 41. 3. 34; 44.3.15. 3.
13 2.14.28.2.
14 47.2.52.26.
15 15.1. 48. 1.
16 46,3.19.
17 12. 2. 20, 22, 23.
18 12. 2. 25, ante, p. 84.
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(a) Payment of debt. It is clear that this needs authority!, though,
as Mandry points out 2, many texts say nothing of the requirement. But
there is a difficulty on one point. In general, if the alienation is not
within authority, it is void, and the property, even money, can be
vindicated 3. But in the case of payment of a putative debt by a slave
who has adrninistratio, but not a power of making gifts, the texts are in
conflict. Ulpian, in two texts, discusses the case of a filiusfamilias
who has repaid money borrowed in contravention of the Se. Macedonianum. In one case the money is vindicable 4 : in the other there is
a condictio. But the argument leads plainly to a vindicatio 5, and the
condictio, contradicting what the text has said, is probably an interpolation. Another case is more difficult. A slave pays ex peculio on a
surety, in a matter which was no concern of the peculium. Papinian,
whose hypothesis shews that the slave had some authority to alienate,
gives the master a vindicatio 6. J ulian gives condictio 7. He does not
speak of authority, but other parts of the passage shew that this is
assumed. Julian held that alienation needed administratio B, and that
administratio did not give an unlimited right: he adverts elsewhere to
the well-known limit 9• Mandrylo distinguishes the texts by the view
that administratio gave an unlimited right of solutio ex peculio. There
was a naturalis obligatio on the slave 11, and we know, further, that
usucapio pro soluto did not require a real debt 12• But this still leaves it
an individual view of Julian's since the case in Papinian's text is the
same. Moreover J ulian arrives at the same conclusion where a slave
bribes a man not to inform of a theft by him. On the authority of
Proculus he gives no vindicatio to the dominus but a condictio 13• This is
not a solutio. Pernice, accepting Mandry's view 14, but observing that the
opinion is special to J ulian, thinks it is a survival of an old rule that a
slave could alienate res peculiares without administratio, a rule which
he thinks may have been cut down by Proculus 15• He does not advert'
to the text just cited 13 in which Proculus is playing the opposite part, or
to the fact that in the texts of Papinian and J ulian there was authority,
the only question being as to its extent. The better view seems to be
that Julian while excluding donatio, contemplates animus donandi.
This was not necessarily present in either of his two texts 16• And
though he gives a vindicatio where a son has lent money, contrary to the
Sc. Macedonianum 17, it is likely that here there was such an animus.
1 Ante, p. 201.
2 op. cit. p. 95.
3 e.g., 12. 1. 11. 2; 14. 6. 3. 2; 42. 8. 12; C. 4. 26. 10.
~ 12. 1. 14.
5 14. 6. 9. 1.
6 46. 3. 94. 3.
7 46. 1. 19. The recovery is from the payee, h. t. 20. Even if dominus had paid, it could
have been recovered as an indebitum.
B e.g. 14. 6. 3. 2.
9 14.6.3.2.
lOop. cit. 2.114.
11 Post, Ch. XXIX.
12 See Esmein, Melanges, 204.
13 12. 5. 5.
14 Labeo, 1. 135.
15 He cites 46. 3. 84.
1{; 12.5. 5; 46. 1. 19; cp. 46. 2. 34. pr.
17 14. 6. 3. 2.
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(b) Receipt of payment. The receipt of payment has the effect of
discharging the debtor, and so of destroying a right of action. It is
accordingly held, by some writers!, that such a receipt requires administratio. Logically there is much to be said for this view, but the texts
are adverse to it. It is true that Gaius, in a short phrase 2 inserted
between two texts of Paul, dealing with an analogous topic, observes
that debts may be paid to one who has administratio. But this is far
from shewing that that is the only condition on which payment can
be made to him. Other texts shew that it is not. Where the contract
was one which the slave could not have made without administratio,
texts, referring to solutio, refer also to administratio 3• But even here
and in the text of Gaius (taken with its context) the point made is that
the loan must have been with due authority, not the sol~(;tio4. On the
-other hand it is clear on several texts that any contract which has been
validly made with a slave can be validly performed to him, and not
one of these texts speaks of administratio. Ulpian says , that any
"peculiar" debtor can pay to the slave 5, and, elsewhere 6 , that a slave's
deposit can be returned to him 7. Thus the true rule is that any
contract which the slave could validly make can be performed to him B•
Some of these contracts need authority, while others do not, but this is
material only on the question whether the contract is valid or not.
The rule is stated as one of good faith 9, and thus, on the one hand, it,
does not apply where the person bound has reason to think the dominus
does not wish the payment to be so made, and, on the other, it does
apply in the absence of such knowledge, even though, by manumission
of the slave, or otherwise, the whole situation has in fact changed lO•
(c) Novation. It is clear on the general tendency of the texts that
a slave with administratio can novate debts, but not without itlJ. He
cannot of his own authority destroy an obligation, and therefore,
if he has no administratio, his stipulation, while it will on ordinary
principles create a new obligation, will leave the old one unaffected 12.
But though the rule is clear, the texts call for some remarks. A novation may be effected ill various ways. The texts consider the cases
of a stipulation by the slave himself and of delegatio crediti. If the
Mandry, op. cit. 2. 93; Karlowa, 011. cit. 2. 1132.
2 12. 2. 21.
323.3.24; C. 8. 42. 3, rnutuum.
4 Cp. 2.14. 27.P1'.; 44.7.14; 46.3,32.
5 12. 6. 26. 8.
6 16. 3. 11.
7 So .Alfenus (46. 3. 35) and Pomponius (23. 3. 24).
8 This does not mean that the slave's receipt was good, though the debt was not fully paid,
but that the payment was a solutio, though made to the slave.
9 16.3. 11.
'
10 12. 6. 26. 8; 16. 3. 11; 46. 3. 32, 35; C. 8. 42. 3, Post, p . 205. Mandry recognises the rule
(loc. cit.) but remarks that it rests on prineiples independent of the p eculium. This is true, but
it leaves no room for his contrary rule. See above, n. 1. One to whom payment can be made
can novate (2. 14. 27. pr.; 46. 2.10). Among exceptions Celsus, Paul and Pomponius mention
contracting slaves (2. 14. 27. pI'.; 46. 2. 25; 46. 3. 19). Since if they have administratio they
can novate, it is clear that administmtio is not needed to acceptance of solut.io.
11 12. 2. 21; 46. 2. 25 (pe1' se), P. 5. 8, etc.
Cp. 46. 2. 20.
12 46. 2. 16.
1
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"peculiar" debtor promises to a third party, to whom the peculium is
indebted, the effect is no doubt a novatio of the debt to the peculium 1,
But if the person to whom he promises is not a creditor of the peculium,
Gaius tells us that there is no novation, if it was done donandi animo,
but only if the slave authorised the stipulation as an act of gestio for
him, so that the peculium acquires an actio mandati 2• In the case of
a new stipulatio by the slave himself, he says that there is a novatio,
maxime si etiam melioTem suam condicionem eo modo faciunt. The use
of the word maxime makes it uncertain what is the rule the text is
intended to state. But it can hardly be that the novatory effect
depended on the goodness of the bargain driven by the slave, and the
grammar of the clause suggests interpolation 3.
It is clear that administratio did not allow donatio 4. Many things
are in effect gifts which are not so expressed, and it is not quite easy to
tell what was the real principle. There is no reason to think an ~liena
tion was bad merely because it was an un wise bargain, or because it
became in effect a total loss. But where the transaction was foredoomed
to be a loss, because the law forbad r'ecovery, it seems clear from texts
already considered 5 that the intent of the slave was not material 6. As
the extent of administTatio was a question of fact, it might be so wide
as to cover donatio, and we are told that such an extension did not
authorise mOTtis causa donatio 7. It must also be remarked that administratio did not authorise alienation in fraud of creditors 8 • The text,
which refers to filiifamilias but must apply equally to slaves, is solitary
and has some obscurity. The reference is certainly to creditors of the
son: we learn that if authority has been given, to do even this, it is as
if the father had done it, and action against him is enough, as the
creditors of the son are his creditors de peculio. The point of the text
seems to be that any such alienation (i.e. detrimental and fraudulent in
intent) was not merely voidable under the Paulian edict, but was void
as not within the limits of administratio.
The power of alienation does not depend on solvency of the peculium.
Even though its debts exceed its assets, so that there is nihil in pec'/ltlio,
its property is still res peculiares, and the foregoing rules apply9.
1 15. 1. 48. 1.
2 46. 2. 34. pr.
S The rule presumably is that there was DO novation if the terms of the new stipulation
clearly involved loss to the peculium.
.
4 The rule in 39. 5. 7. 3 can hardly have applied to slaves.
5 Ante, p. 202.
6 See however, Manc1ry, op. cit. 2. 109.
7 39. 5. 7. 2, 5; 42. 8. 12. See Manc1ry, op. cit. 2. 110. The rule 'as to m. c. donatio can
hardly apply to slaves.
8 42.8.12.
9 15. 1. 4. 5.
Alienation under contract may give rise to counter obligations: so far as these
are enforceable by action this will be de peculia, 21. 1. 23. 4, .57. 1.
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The rules as to gift and ademption of administratio are not fully
stated: it seems that the statement would be but a repetition of the
'rules in i'ussum. Thus we are told that tutor and curator furiosi could
give or deny (and therefore adeem) it to a slave\ From .tl:e te~t:
dealing with payment to a slave who has lent, WIth adm~mstratw,
it may perhaps be inferred that death ended the power. Probably
the rules of mandate applied.
As we have already seen, a transaction duly entered on by ~ sl.ave
was essentially the slave's transaction whether it was in re pecul~ar~, ?r
in re dominica, iussu domini. The rules of administratio illustrate thIS,
but add no new principle. Thus if a slave had acquired a right, payment,
ex contractu, to him discharged, whether he had administratio or not 3•
Such a repayment could be validly made to him till the peculium was
adeemed and the payer knew this 4. It might be done though the
master were dead, or the slave sold or freed, unless, in the case of death
of the master, his death was known to the payer (the case being similar
to mandate), or, in the other case, there were circumstances kn~wn to
the payer shewing that such payment would be contrary. to mte~t.
Such circumstances would be that the slave had been freed s~ne peculw,
or that his new master did not wish it 5• We are however told that if a
debtor to the peculium paid the slave fraudulenter, he was not releas.ed.
From the context this seems to mean "if he knew the slave was gomg
to commit malversation 6." It should be added that a stolen or fugitive
slave or one as to whom it is uncertain whether he is alive or dead,
did ~ot retain administration 7. It may be presumed that knowledge
of either of these states of fact would invalidate a payment to the
credit of the slave.

It remains to consider how a peculium may cease to exist. To the
existence of it, both intent of the master, and de facto control of the
slave are necessaryB. If the one or the other do not exist, there can ~e
no peculium. Thus if the master takes a thing away, or ~xpresses hIS
determination that it is not to be -in peculio, it ceases to be S09. And
a similar mere expression of intent will suffice to adeem the peculium
as a whole 10• It should be noted that ademption does not require ,that
the thing be removed from the custody of the slave.
15. 1. 7. 1,24.
2 46. 3. 32, 35.
S Ante, p. 203.
Cp. 40. 7. 6. 6.
C. 8. 42. 3.
5 46. 3. 32, 35. As in case of iussum.
15. 3. 10. 6. Actio doli seems more applicable.
7 15. 1. 48. pT.
B Ante, p. 196.
9 15.1. 7. 6; 41. 3.4.7:
.
...
10 15. 1. 8. We shall see (po st, p. 218) that in the actw de pecttlw tIns IS less lmportant
than it seems.
1
4
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If a thing ceases to exist it is, of course, no longer in the peculi'um.
If its destruction gave a right of action; this right is. But if it was
by accident, the peculium ·is simply by so much the poorer. Mandryl
discusses a question which arises from this. If everything in the
peculium ceases to exist in such a way, has the peculium ceased? Many
texts speak of a state of things in which nihil est in peculio, but, as
Mandry shews, this means no more than that the debts exceed the
value of the property. If a peculium is no more than a mass of
res peculiares, it can have no real existence, in the absence of any res.
The correct analysis of the situation would seem to be (and this is
substantially Mandry's view), that there is no more than a concessio
which will be realised as soon as the slave has possession of anything
within its terms. Thus, if I tell my slave he may keep his future
earnings as peculium, he has no peculium until, and unless, he has some
earnings. The rules of the actio de peculio deprive the question of any
practical importance in that connexion: it may however have some
significance in relation to legatum peculii2.
It may be remarked, then, by way of conclusion, that the peculium
does not alter the slave's legal character: it implies certain authorities
and makes others possible. But he is still a slave, and his faculties are
still derivative. No legal process which is closed to the slave with no
peculium is open to him if he has one, for it must be remembered
that novation and delegation are not special processes, but processes
devoted to a special purpose. So far as he can take part in a mancipatio with a peculium, he can without it: it is merely a question of
authorit y 3.
lOp. cit. 2. 9 sqq.; 163 sqq.
Ante, p. 191. That a potential future peculium could be regarded as existing is clear from
15. 1. 7. 7, at least for later law.
S Ante, pp. 136, 159.
The effect on peculi1tm of death of ei~her party or sale or manumission
of the slave, is considered in connexion with the actio de peculw, post, pp. 227 sqq.
2

CHAPTER IX.
THE SLAVE AS MAN.

IN COMMERCE. ACTIO DE PECULIa.
TRIBUTORIA.

A . ..AOTIO

ACTIO

DE PEOULIO.

WE have seen that the actio de in rem verso was one with the actio
de peculio; i.e. that a creditor suing on a slave's contract could claim to
be paid out of what had been devoted to the purposes of. the ma~te~,
and, if that did not suffice, out of the peculium of the slave In questI~n .
The actio de pec~lJlio can, however, be treated as an independen~ a~tIOn
of which we can now state, by way of preliminary, the general pnnCIples.
We know that the dominus is liable so far as the peculium will go, upon
the slave's negotia 2, that the action is based on the Edict 3, and that: in
point of form, an important characteristic is that the jorm:ula contams,
probably in the condemnatio, a limitation or taxatio, In the words
dumtaxat de peculio, or the like.
The liability is in a sense not of the master but of the peQulium 4 •
Though, in view of legacies of it, the term peculium .must ha~e alread'y
had a legal meaning, there can be no doubt that the IntroductIOn of thIS
action gave precision to the conception, since the liability.is based ~n the
existence and independence of the peculium. The practIcal meanmg of
this proposition is that it is essential to the claim that there be a
peculium: if there be none there is no action 5. It does, not d~p.e~d on
voluntas domini and thus it is not barred by the master s prohIbItIOn to
trade 6, or by th~ fact that he is a pupillu,s 7• On the ~ther ha~dJ if there
is a peculium, the fact that, at the moment, nihil est ~n pecul~?, does not
bar the action: all that is necessary is that there be sometlung at the
time of judgments. Other results of the view t~lat it is a liabi.lity
dependent on the peculium may be noted. A fidewssor for a dom~nus
115.3.5. 2.

2

In. 4. 6. 10; 4.6.36; 4.7.4; G.4.73; C.4.26.12; C. Th. 2. 32. 1.

C. 4. 26. 12.
.
Ib .; G reg. W IS.....
' 9 1 P e1'nice has
4 Or rather of the dominus as holder of the peculwm.
shewn (Labeo, 1. 125 sqq.) that .the dev:lopment of the action shews that It IS not a case of
representation: the slave IS dealmg on hIS own account.
,
5 21. 1. 57. 1. Apart from dolus.
6 15. 1. ~9. 1, ~5. 1. 47.pT. .
.
7 42. 4. 3. 1. It does not depend on potestas, in the sense m whwh noxal actIOns do. the
only inten'ogatio is, if any, an peculittm apud eum sit, 11. 1. 9. 8.
B 15.1. 30. pl·.; 34.3.5.2.
S
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on a liability de peculio was liable only de peculio 1• A dominus who
handed over the peculium, without fraud or delay, was entitled to
release from a pending actio de peculio 2 • But this view of the liability
was attained, like most juristic developments, only gradually. Thus a
text on interrogatio 3 has evidently been handled by the compilers, and
that on the liability, though there be nothing in the peculium 4, records
a doubt. Vile are told 5 that a creditor de peculio cannot get missio in
possessionem rei servandae causa, if there is nothing in the peciulium,
where a dominus latitat, since he cannot be doing so fraudulently as,
if the action were tried, he would be entitled to absolution. The case
is compared with that of a debtor sub conditione, as to whom the same
rule is laid down, though he may be afterwards condemned, iniuria
iudicis. This parallel of Papinian's seems to ignore the rule that the
actio de peculio lies though there is nothing in peculio: it puts on the
same level two cases, in one of which the condemnation is lawful, while
in the other it is not. The true rule, at least for later law, is that laid
down by Ulpian 6, which allows missio in such a case, precisely because
the question whether there is anything in peculio is material only at
judgment.
.
The liability of the master is distinct from the obligatio naturalis of
the slave himself7. Hence arises an important distinction. Apart from
questions of fraud, and the like, an transaction_oD he~lay_e.. mig11-t
impose an obJj[latio nai uralis on ..hl,m 8, but it was not every transaction
by which a slave purported to bind himself, that imp'os~_d an obligatio de_
peculio on his master. This fact leads some writers to hold that the
whole theory of the liability of the master rests on representation of
him by the slave. But the texts do not justify this view. A liability
which arises, as we have seen, even though this transaction or all transactions were prohibited, can hardly be regarded as representative!). No
dou bt the limits on the master's liability were gradually defined by the
jurists, who, reasoning from the scanty words of the Edict, interpreted
them in the light of current theories as to the basis of the obligation.
The notion of representation had its share in settling the rule that the
master was not to be liable on transactions in which neither he nor the
slave had any economic interest, but it is not possible to be more
precise than this, and there is danger in pressing, beyond the texts, the
operation of anyone theory, to the exclusion of potential rivals. The
needs of trade were more important than any theory 10.
46. 1. 35.
2 10. 3. 9.
3 11. 1. 9. 8. See p. 207, n . 7.
15. 1. 30. pr.; cp. 34. 3. 5. 2.
5 15. 1. 50. p1·.
.
42. 4. 7. 15; cp. 15. 1. 30. PI"; 34. 3. 5. 2. Similar questions arise as to the consumptw of
the naturalis obligatio by litis contestatio in this action. Post, Ch. XXIX.
7 15. 1. 50. 2.
8 Post, Ch. XXIX.
9 See Pernice, Labeo, 1. 125, 129.
10 Papinian reflects this way of thought: vel·itts et utilitts videtttr Pmet01'em de huiusmodi
contractibus non cogitasse, 17. 1. 54. pr.
1
4
6
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The transaction giving rise to the actio de peculio must be a
negotium 1 : this action is not the proper remedy for a delict. If a
slave inhab.i ts a house from which something is thrown, there is no
actio de peculio, though, unless the throwing is by the slave himself,
there is no noxal action either 2. But this must be looked at carefully.
A delict may give rise to a liability apart from that ex delicto, and
this, if it is contractual or quasi-contractuaI 3, gives an actio de peculio4.
It is held by Mandry 5 that the contractual or quasi-contractual character
of the obligation constitutes the test of the possibility of the actio de
peculio. He discusses several apparent exceptions and shews that they
have no bearing on the law of this action 6. But there are some cases
which raise difficulty. In one text we are told 7 that where a slave
received property in fraud of the payer's creditors without his master's
knowledge: ait Labeo hactenus eum teneri ut restituat quod ad se pervenit
aut dumtaxat de peculio damnetur vel si quid in rem eius versum est.
This is delictal: the words quod ad se pervenit make the allusion to de
pecu,lio et in rem verso look like an interpolation 8. Another text!), raising
the same question, where a slave has received from a libertus, in fraudem
patroni, remarks: et mihi videtur sufficere adversus me patremque arbitrioque iudicis contine1"i tam id quod in rem versum est condemnandi
quam id quod in peculio. Here too the text is corrupt, and contains, in
all probability, a new rule of the compilers.
In these cases, where this action is given, but there is no contract,
or the like, between the parties, there is a further limitation to the
extent to which the defendant dominus has benefited 10. This is, as
Mandry shews ll , a mere application of a general rule applicable to all
cases in which A is liable to make restitution on what is, in essence, a
delict, not his own. It is however immaterial whether the enrichment
be to the patrimony or to the peculium l2•
If the liability arises out of a negotium, the fact that it involves a
delict does not of itself exclude the actio de peculio, and thus similar
facts may give rise to actio noxalis, or de peculio, according to circumstances. Thus an actio doli, servi nomine, will be de peculio if the
relation in which it arises is one which gives rise to that action, while
if the transaction is such as gives rise to a noxal action, the actio doli
wIll itself be noxal 13•
9. 3. 1. 8, ante, p. 100.
3 Mandry, 01" cit. 2. 234 sqq.
condictio jU1,tiva, 13. 1. 4, 19; 15. 1. 3. 12; 19. 1. 30. pr. As to
Its quasI-.contractual nature, Monro, De furtis, App.1. There was de peculio on a judgment for a
son:s delict, based on the contractual view of litis contestatio, 9. 4. 35; 15. 3. 11. For this and
another ca~e, Koschaker, Tra:oslatio Iudicii, pp. 189, 194.
5 loco c~t.
6 4. 2. 16. 1; 43. 16. 16.
7 42. 8. 6. 12.
8 Mandry, loco cit., gives another explanation.
9 38. 5. 1. 22. Mandry does not discuss this text in this connexion.
10 See n. 4.
11 Ope cit. 2. 239 sqq.
12 15.1. 3. 12; 19.1. 30. pr.
13 4. 3. 9. 4. As to this text see ante, p. 118. Further illustration, 4. 9. 3. 3 j 47. 2. 42. pr.
Ante, p. 100.
•

1
4

15. 1. 1. 2.

2

Fo~ slaves the chief case is

B. R. L.
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Some cases give rise to an alternative between our action and noxal
surrender, on principles which are not altogether clear. Ulpian 1 cites
Pomponius as saying that the action in factum against a mensor is, in
the case of "his slave, magis noxalis, although the actio de peculio is
also available. This seems to be a compromise due to the doubtful
nature of the relation between the mensor and other party, the former
being an official, at least in later law, and the relation being not strictly
contractual, since the mensor is not civilly liable, and there is no locatio 2•
Misconduct is in essence delictal, since the action lies only for fraud 3.
It is to be noted that the text gives the choice to the injured party.
In another case in which a slave circumscripsit a minor and Praetorian
restitutio in integrum is claimed, Pomponius says4 that the dominus
must give back what he received and, ex peculio, anything more. If
this does not satisfy the claim and the slave was guilty of dolus he
Inust be flogged or surrendered. This last clause has rather the look of
an addition by the compilers. The case is one of a negotium and "thus
would give an actio de peculio but for the fact that the remedy is not an
actio at all, but a praetorian cognitio 5• The essence of restitutio is that
each party is to be restored to his original position 6, and the jurist's
rule arrives at this, so far as it is consistent with the overriding principle
that a slave is not to make his master's position worse 7•
Pompon ius mentions a case 8 in which a slave of the heres steals a
res legata, and sells it, and he gives the opinion of Atilicinus that there
is an actio in factum against the master, claiming either noxal surrender
or payment, ex peculio, of what has been received on the sale. Here the
theft was before entry, otherwise the legatee would have had actio furti
noxalis and condictio furtiva de peculio. The mention of sale is made
to exclude the possibility of any contrectation after entry 9. There is
thus no actio furti or condictio furtiva, since the legatee is not owner,
and it is a res hereditaria 10• At the time of the theft there is no
contractual or quasi-contractual relation between the legatee and the
heir or the slave, so that there is no actio de peculio. There is no
crimen expilatae hereditatis, since the injured person is not the heres 11•
The decision is thus a juristic expedient, not very logical, to provide for
a casus omissus in the law of expilatio: it gives the legatee the same
compensation, apart from delict, as he would have had had he bee"n
owner, "subject to the further restriction, due to the delictal air of the
facts, that the master is not to be liable beyond the value of the slave l2•
11.6.3.6.
2 Though a wage be paid, 11. 6. 1.
Ib. 4 4. 4. 24. 3.
5 h. l. 5.
6 h. l. 4.
7 C. 2. 3. 3 etc. There is not necessarily any delict in the matter, 4. 4. 16. pr., 24. 1.
8 30. 48. pr.
9 Cp. 47.2. 57.P1'.
10 47.2.69; 47.19.3.
11 47.19.3.
12 Cp. the case of iniuria, ante, p. 100. The option is with the owner of the slave: the
writer has present to his mind the analogy of a delict by a slave acting under his master's
contract. (Ante, p. 114.) But here there is no contract by the master, but only a subsequently
1
3
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As a slave of an impubes may have a peculium, and the actio de
peculio does not depend on authority, it may lie against an impubes.
On the other hand, if the slave is an impubes, the action is limited to
the extent of enrichment!, as it would be in the case of contract without
auctoritas by an impubes paterfamilias, and the same rule seems to have
applied in the case of an ancilla so long as tutela of women survived 2.
The ordinary quasi-contractual relations give rise to this action 3. A
man gave his daughter in marriage to a slave, with a dos and agreement
for its return, as if it had been a deposit, on the death of the slave, the
point being that he knew there could be no real dos. The money was
recoverable by actio depositi de peculio, by the daughter, who was her
father's heir4. This is pure contract, but where a freewoman married a
slave thinking him free she could condict the dos, de peculio 5• The
dominus is liable to refund, de peculio, what the slave has won in
a gambling house: it is not noxal, quia ex negotio gesto agit'ur 6•
Any ordinary negotium gives the action 7, but it must be a negotium of
the slave. This is illustrated in many texts 8 and expressly laid down
in the Edict, in the words: quod cum eo qui in alterius potestate esset
negotium gest~lm erit 9•
In general the obligation is what that of the slave would be, if he
were a freeman 10, and thus ll it is affected by his acts after the making of
the bargain, This would follow from the ordinarily accepted formula of
the action, which expresses the obligation as that of the subordinate 12,
and this seems a sufficient basis, itself resting on the Edict. But
Mandry, observing that the same character recurs in other accessory
obligations where the formula is not so expressed, prefers to rest it on
the accessory nature of the obligation 13, the dominus being in fact a
defensor, whose obligation is necessarily the same as that of the principal
debtor. As, however, the slave cannot be attacked in any way it is
difficult to see defensio, and Mandry 14 finds defensio not of the slave, but
of the negotium. But this is fanciful 15. The obligation starts from the
arising quasi-contractual relation: hence a further limitation to the peculium, as a slave may not
make his master's position worse.
.
1 15, 1. 1. 4.
2 C. 4. 26. 11.
Cp. 15. 1. 1. 3, 27. p1·.; Mandry, op. c~t. 1. 346 sqq.
~ Negotio1"Um gestio by a slave, or, in re peculia,1i, for a slave, 3. 5. 5. 8; P. 1. 4. 5. -A slave
actmg as tutor, 27. 5.1. 2; 15.1. 52.pr., as to which case,post, p. 217.
4 16.3.27.
5 C. 5.18.3.
6 11.5.4.1.
7 Sale, 21. 1. 23.4,57. 1; 21. 2.39. 1; 42.8.6.12. Locatio, 14. 3.12; 19.2.60.7. Deposit,
15.1. 5. pr.; 16.3.1.17,42. Oommodatum, 13. 6. 3.4. Mutuum-, 4-. 3.20"; 15.1. 50. 3; In. 4.
7. 4. (C. 4. 26. 13 negatives only" quod iussu, on the facts. Haenel, Dissens. Dom. 198.)
Oonstitutum by slave, 13.5.1. 3 (as to constitutum by master, 13.5.19.2). Pledge or preca1ium
to him, 15. 1. 5.1,36; 43.26.13. Societas, 16. 2. 9. pr. Contract by slave exercitor, 4. 9. 7.
6; 14. 1. 1. 20.
8 13. 6. 21. 1; 47. 2. 54. 1, where there would be no difficulty if de peculia were available.
See also ante, p. 207.
_
9 15. 1. 1. 2; In. 4. 7, Rub.
10 15. 1. 1. 4; 19. 1. 24. 2.
11 o;[J. cit. 2. 303sqq. He illustrates by cases of dolus (4. 3. 9. ~; 13.6.3 ..5; 16. 3.1. 42),
culpa (47. 2. 14. 10, 52. 9), mOTa (22. 1. 32. 3; 45.-1. 49), and destructIOn of the thmg (45.1. 91. 5).
12 Post, App. lI.
13 45.1. 91. 4, 5.
14 Ope cit. 2. 277.
15 And it cannot be reconciled with the limitation to the peculium.
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words of the Edict and its nature is determined thereby. That the
Praetor was guided by the idea of defensio is unlikely: he saw that the
better class of men honoured the contracts of their slaves by allowing
them to fulfil them ex peculio, and he voiced popular morality by
enforcing this as a legal dutyl.
Logically, acts of the dominus ought to be immaterial to the
obligation de peculio. There is no authority in the case of slaves. In
the case of sons the rule is so expressed, and there are evidences of an
attempt to get rid of the injustice which must resl)lt, if the act of the
dominus was in any way wrongful 2 • But as the son is liable to an action,
the conditions are different from those in the case of a slave. No doubt
in an appropriate case there would be an actio doli 3. For mora, causing
discharge of the obligation, the actio.uti lis would suffice\ and there seems
no reason for imposing any liability at all in respect of culpa 5• The case
of father and son is one of solidary obligation: two are liable for the
same debt. As it is primarily the debt of the son, the father's liability
is accessory, akin to surety 6. But the slave is not liable to action: the
master is not answerable for another's debt: there is no solidarity. No
doubt the principles in one case may react on the other, but it is
doubtful if the conception of solidarity is of any help in this connexion 7•
The action lies, generally speaking, on any contract of the slave: it
need not have been in any close relation to the peculium, and on the
other hand it need not haye had any reference to the dominus 8. This
follows indeed from the usually adopted formulation of the action,
according to which the master is liable, so far as the peculium will go,
to the extent to which the slave would have been liable, if he had been
free. With this agree the rule that prohibition of this, or all contract,
by the dominus does not bar the action 9, and the rules as to' liability of
the alienee, ex ante gestis JO • It would seem also to lead to a liability
de peculio on contracts made before there was a peculium, since in that
case too the slave if free would have been liable. On the other hand
the conception of the liability, as based on the creation of a peculium, is
1 Cp. the discussion in connexion with noxal actions, ante, p. 113. No doubt defensio is one
of the analogies present to the minds of the Jurists who interpret the Edict.
2 An actio uti lis is given against him where his mOTa has allowed the obligation to be
discharged, e.g. by destruction of the thing due (45. 1. 49. Pl·.), and there is analogy for
1'estitutio actionis, 46. 3. 38.4. Fully discussed by Mandry, op. cit. 2.305 sqq .
s A)·g. 4. 3. 18.5-20.
4 See n. 2; 45.1. 49. pI'.
5 M. holds that there was a l'emedy hel'e too but the texts do not bear this out, op. cit. 2. 309 sq.
As to dolus in relation to the fund available,post, p. 218, and as to another special case,post, p. 219.
6 Machelard, Obl. Solid. 416; Van Wetter, Obligations, 1. 260 sqq.; Mandry, op. cit. 2. 288sqq.
The point is important in relation to release of one by act of the other.
7 A slave with authority, but not without, could discharge a debt by payment (ante, p . 159)
and a slave could take an acceptilatio (ante, p . 155) . His pact, ne pete1'etur, whether in rem or in
the name of dominus was it good defence to an actio de peculio (2. 14. 17. 7, 18, 21. 5). And
with authority he could dele.gare debitol'em, 15. 1. 48. 1. As to novation of his liability, see
post, p. 216.
.
8 3.5.5.8,13; 15.1. 27. 8.
9 15.1. 29. 1, 47. pr.
10 Post, p. 229.

CH. IX]

Actio de Peculio ex ante gestis

213

somewhat opposed to this. Only three texts l seem to raise the point.
One says2 that an adrogator is liable de peculio quamvis Sabinus et
Cassi~ts ex ante gesto de peculio actionem dandam non esse existimant.
If this refers to contracts by the adrogatus it is conclusive for later law,
since a civis sui iuris cannot have a peculium. But it is in direct conflict
with the Edict on the matter, which runs: Quod cum eo qui in alterius
potestate esset negotium gestum erit3. This would not cover the case of
the adrogatus, and the opposition of Sabinus would have rested on more
definite grounds. Moreover, one would have expected an analogo.us :~le
in the case of a freeman enslaved, i.e. that there was a general lIabIlIty
de peculio. But what we do find, and we find it in the 'case of adrogatus
too, is that the new dominus or pater is liable to the extent of the bona
he receives, and there is no word of actio de pec~dio4. It appears then that
the rule laid down and opposed by Sabinus and Cassius is that if the
adrogatus had a slave the adrogator' is liable de peculio on his contracts
made before the adrogation. This is the rule of the Digest for all cases
of alienation, but understood in this sense the text says nothing as to
the need of a peculi~tm at the time the contract was made. In another
text a slave living as a freeman acts as tutor5: there is no actio de peculio.
But this text is so obscure as to be quite inconclusive 6. The third 7
contemplates a debt from a fellow-slave who acquires a peculium only
after the negotium. But the words vel prout habebit are probably an
addition by the compilers. On the whole it seems probable, though far
from certain, that in view of the form of the Edict, coupled with the
fact that there is no text throwing doubt on the inference from it, there
need not have been any peculi~tm at the time of the negotium 8. If this
is so, it must follow that there need be no knowledge that there is a
peculium. This is indeed clear on other grounds. For. tho~gh. there
are several texts which speak of the creditor as contractIng In VIew of
the pemtlium 9 , there are others the facts of which are suc~ ~s ~o excl~de
this knowledge, and this is not made an objection 10• And It IS Imposs~b~e
to apply the notion of reliance on the peculium to the case of condwtw
furtival l •
There remains another difficulty to be met in deducing the rules of
this action from the words of the Edict. These would lead to the
In 15. 1. 47. pr., sometimes cited, there is nothing to shew that the slave had no peculium.
15. 1. 42.
3 15. 1. 1. 2.
.
Post, Ch. XVIII. But Mandry understands the text in this sense. Op. c'/,t. 2. ~33.
15. 1. 52. pr.
6 See post, p. 217, and for a different view, Pothler ad h. l.
.
7 15. 1. 7. 7.
.
t d' t
8 See also 15. 1. 27. 2, cit. Mandry, loco cit. In 15. 1. 27. 8 Jullan may seem to con ra lC
this. But his meaning, as appears from 34. 3. 5. 2, is merely that even if a man cannot recover
what he has paid in excess of peculium, it does not follow that a co-owner can so pay and charge
it against him. See p. 217.
\l 15.1.19.1, 32.p1·.
10 15.1. 3. 8, 38.pr.
.
11 Or where the action is given, nomine filii, on iudicatum on a claim not enforceable by
actio de peculio, 15. 1. 3. 11. As to 2. 14. 30. 1, post, p. 216.
1
2
4
5
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allo~a?ce of t~e. action in e:rery case which satisfied the foregoing

condItIOns, but It IS clear that In many cases, in most of which the slave's
intervention is essentially donandi animo, the action is refused, the cases
close~y. app~oximating to t.hos~ whi?h were not covered by a grant of
adm~mstratw. The exclusIOn IS a pIece of juristic work, resting for the
most part on_grounds of equity, not in all cases the same. It was
reasonable to protect the master from liability for what were in effect
gifts, but it was clea~ to the lawyers that the Edict did not always
protect where protectIOn was needed and a way out was found in such
phrases as verius ... videtur praetorem de huiusmodi contractibus servorum
nor: cogitasse 1• Other exclusions may be explained as turning on the
pomt that there must be an actual negotium, and thus if what is done
~s a nullity, if done by ~ sl~ve, there is no actio de peculio, even though
It would have been vahd If done by a freeman. The chief cases are
the following:
(a) Transactions involving alienation. The slave's act is void unless
it was in some way authorised, and thus the subsidiary rights, such as
the actio de peculio, will not arise. Thus the action does not lie on
unauthorised pledge or precari~tm by a slave 2.
(b) Judicial and quasi-judicial proceedings. As a slave cannot
tak~ . part i~ ~uch matters~, he cannot consent to a reference; any
deCISIOn on It IS null and gIves no actio de peculio. That this is due
to the procedural aspect of the matter appears from the fact that, even
tho~g~ the ~ecisio? is .the other. way,. the master acquires no righV.
A SImIlar pomt arIses In conneXIOn WIth the offer of an oath to the
~dv.ersa:y. Either party may, during the procedure, with certain prelImmarIes, offer an oath to the other party, who will lose the action
unless he either takes the oath or offers it back,-relatio iurisiurandi.
:hi~ is called iusiurandum necessarium and a slave can have no part
In It5.
But, before litigation, . either party can offer an oath to the
o~he~, who may take it .01' l.eave ~t, but cannot offer it back in any
blndmg way. If taken, It gIves eIther exceptio iurisiurandi, or as the
case may ?e: a? ~ction in which the issue is only the taking of the
?ath. ThIS IS ~us~urandum voluntarium. As it is extra-judicial, there
IS n~ ?le~r :eason why it cannot be taken or offered by a slave.
But It IS SImIlar to the other in effect: it is described as being almost
equivalent to res iudicata 6, and there may therefore be doubt as to
whether a slave can take any part in it. It is clear, however, that if
a slave takes such an oath, the master has the benefit, so that no
procedural objection is felt 7• Ulpian however holds that if he offer
1
S
11

17.1. 54. pr.
Ante, p. 83.
44. 5. 1. p1'.; C. 4. 1. 8.

: 13.7.18.4; 16, 3,33. See ante, p. 160 and post, App.
4. 8. 32. 8; 15. ;. 3. 8.
5 Ante, p. 84.
12. 2. 20, 23, 25.

Ill.
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an oath and it is sworn there is no actio de peculio, as there would
be in the case of a son 1. If the money is not due it is in effect a gift.
Paul hints doubtfully at a contrary view. Quidam et de peculio actionem
dandam in dominum si actori det~tlerat servus iusiurandum. eadem de
jiliofamilias dicenda erunt 2• This, being merely obligatory, would not
depend on administratio. Again he says: Servus quod det·ulit vel iuravit
servetur, si peculii administration em habuit 3 • The way in which the
text is continued from Gaius suggests that Paul did not write it as it
4
stands. There can be no doubt that Ulpian's is the rational view •
(c) Promises by slaves. There is difficulty in this ca~e, since t~xts
dealing with such promissiones are few. But so far as prImary obhgations are concerned (i.e. apart from surety and expromissio) there are
several texts which shew that they can be made by slaves, so as to give
an actio de peculio 5 , subject to the ordinary restrictions on stipulation 6•
As they have a power derived from the dominus they can even promise
in the form: Spondeo 7 , but as their sponsis is void at civil law and gives
only a praetorian right of action it is doubted by Gaius 8 whether it
can be guaranteed by sponsor or jidepromissor. But from what has
been seen in the case of alienations, and will shortly be seen in the case
of surety, it is likely that a promise by a slave made gratuitously, or
donandi animo, is simply void 9, though this is not expressly stated.
(d) Surety and the like. In the case of jideiussio, by the slave,. t~e
rule is simple: the transaction creates liability de peculio, only If It
is in re domini or peculiari 1o , not if it is given in a matter in which
neither he nor dominus has any interest. There must be a iusta causa
interveniendi ll • So also in the case of mandate operating as surety.
Any ordinary mandate gives actio de peculiol2. But, in mandatum
qualijicatum, there will be actio mandati de peculio jf the transaction
affects the peculium 13, but not for an independent voluntary act of
surety 14.
The same principle applies to expromissio-a promise by the slave
to pay the debt of a third person. This is valid and gives actio de
peculio, if there is a iusta ca~tsa interveniendi l5 -otherwise it is a mere
15. 1. 5. 2.
2 12. 2. 22.
3 12. 2. 20.
.
In 2. 8. 8. 2 a slave, thought free, gave security iudicatu?n solvi. This was . ar: te l~te?n
acceptam. If he had been a party to the suit the whole thing would be null: here It IS clearly
regarded as capable of giving rise to de peculio.
5 2. 14. 30. 1; 45. 1. 118; 45. 2. 12. 1; 46. 1. 56. 1; 46. 4. 8. 4.
6 Thus in the case in 12. 5. 5, they would be void.
7 45. 2. 12. 1.
8 G. 3. 119.
9 2. 14. 30. 1; 20. 6. 8. 5.
102.14.30.1; 15.1. 3. 5, 3. 6,47.1; 46.1. 19-21. 2.
. .
.
11 Not so in case of son: hisfideiussio always bound hispate1f£!,m~l~as, de peculw, 15. 1. 3. 9.
The slave, says Ulpian, has no power of contract independent of hIS master: th.e son ha~. . Th~s
we do not look behind his contract; we do in case of slave, to see whether It was Wlthm hIS
power, 15. 1. 3. 10.
12 e.g. 14. 3. 12.
As to mandate to buy himself,post, p. 216..
.
13 e.g. where he gives X a mandate to pay on behalf of a creditor of the pecul~um.
14 15. 1. 3. 5- 7.
15 2. 14. 30. 1.
1
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nullity. But in no case can it produce the usual effect of expromissio:
it can never novate the existing debtI. This is because the slave's
promise is at civil law no more than a mere pact: it is not a contract
verbis, such as novation requires 2, and though it gives an actio de peculio,
this is because it would have been a contract verbis if he had been free 3•
Sabinus 4 seems to have held that the form of words was the material
point, and that if they were gone through with a slave, novandi animo,
the old obligation was ended, whether a new one was created or not.
But the other is clearly the better view. However, though it does not
n.ovate, it is at least a pact, giving an exceptio pacti conventi, if the
CIrcumstances are such that an actio de peculio is available, since the
creditor evidently means to accept this liability instead of that of the
debtor 5. The text adds that the plea is not allowed if he thought the
slave free, but this is not because there is no actio de pec'ulio, for there
may be 6, but because his agreement contemplated a liability in full and
this he has not got.
(e) Slave's mandate to third person to buy him. Papinian 7 tells us
that a slave's unauthorised mandate, for this purpose, is null, and gives
no actio de peculio. The reason is that the Praetor cannot be supposed
to have contemplated contracts of this kind quo se ipsi mala ratione
dominis auferrent. Diocletian 8 gives a different reason for the rule.
He says that it cannot be good ex pe1'sona servi, since, if he were free,
his mandate to buy him would be null, nor ex persona domini, since a
man's mandate to buy what is his already is bad. Nevertheless, he
observes, the resulting sale will be good, and will give the master a
~ight of action, thus presumably subjecting him to de pecu.lio. But he
IS ,clearly contemplating an underlying purpose of manumission, in
connexion with which topic, these texts belong to a group which give
great trouble 9. Ulpian cites Pomponius 1o as discussing the effect of a
mandate to buy himself on the understanding that be is to be repurchased. He lays it down that the sale is good if it takes place, but
that no action will lie on the mandate to secure either the sale or the
repurchase: as to the last case he says: esse iniquissimum ex facto servi
mei cogi me servum recipere quem in perpetuum alienari volueram.
, There are a few texts which suggest that a master is not liable
de peculio on the contracts of a fugitive who is acting as a free man.
The rule would presumably be juristic- based on such considerations
1 G. 3. 176, 179; In. 3. 29. 3; D. 15. 1. 56.
: Se~ Ma?helar~, Oblig. N.aturelle,s, 165 sqq.
GalUs, m saymg t~at hIS promIse no more novates than if it had been stipulated a nullo
(G. ~. 179), ~r by sponsw from a peregrine, does not mean that it is a nullity but that it is a
nullity for thIS purpose.
4 G. 3. 179.
5 2. 14. 30. 1.
6 See below.
7 17.1. 54. p1'.
8 C. 4. 36. 1.
10 17. 1. 19.
9 Post, Ch. XXVII.
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as exclude the action in the class of cases last discussed 1. But in fact
the rule can hardly be so. It is clear that the owner acquires through
such slaves 2, and the observation, aequum Praetori visum est sicut com- .
moda sentimus.... ita etiam obligari, seems to require the liability. In one
text liability de peculio is clearly contemplated on such facts 3. The
unfavourable texts can be otherwise explained. One has just been
considered 4. In another the action would have been refused in any case:
5
the apparent freedom is mentioned only to explain the events • In the
third the action is not refused, but declared useless because on the facts
•
there is nihil in peculio 6•
It must be borne in mind that the Edictal liability of the master IS
distinct from the" natural" liability of the slave. Many circumstances
might end the one without affecting the oth er 7. Thus we are told that
a surety may be validly taken for the slave's obligation, after an actio
de peculio has been begun against the master, since the naturalis
obligatio has not been put in issue 8. These points will recur la~er9.
Here it must be noted that, though distinct, they have the same object,
and that thus, as in solidary obligations, discharge of one will destroy
the other, if it amount to real or fictitious satisfaction. Thus acceptilatio
to a slave bars the actio de peculio 1o• We are told by Ulpian that
payment by the master in excess of the peculium , c~nnot be recovered 11. The reason of this is not clearI2. It may be saId that, as the
limitation, de pec'Ltlio, is placed, as is commonly held 13, not in the intentio
but in the condemnatio, the master's obligation covers the whole debt,
and thus it cannot be said that the money was not due. But the Edict
expresses the limitation to the peculium. The point may be that there
is an actual pending action, in which the obligation is stated generally,
as we have said and thus it cannot be said not to be due 14• Although the
action is essentiallY one in which the liability is limited to the peculium,
the actual loss may in fact exceed this. Thus if the dominus sues on
the transaction the defendant may set off a claim in full, though any
action by him would have been limited to the peculium l5 • So, if a slave
has bought, the dominus, if he wishes to redhibit, must give back all
peculiul1~ is not relied on is immaterial.

1 The fact that the
3 14. 3. 1. pT.; 2. 8. 8.
6 15.1. 52. pr. Ante,
8 15. 1. 50. 2.
12 Machelard, op. cit.

2 46. 3. 19, 34. 5.
2.
4 2. 14. 30 . 1.
· 5 15. 1. 3. 8. Ante, p. 214.
pp. 211, 213. Cp. 27. 5. 1. '2.
7 Post, Ch. XXIX.
9 Post, Ch. XXIX.
10 46. ~. 1~. 1.
11 12. 6. ~1.
,
286, sets it down to the ?atural o,?hgatIOn of a fa~he~ to pay hIS son s
debts. But it is not confined to sons, and there IS no obVIOUS natural oblIgatIOn to pay a debt
the contracting of which may have been prohibited.
13 Post, App. n.
. ' h 1
14 15. 1. 47. 2 marks off de peculio from another case, preCisely because m t e atter, the
debtor universum debet, though it speaks of all as due eveD: here. Vang~row, ~and. § 625,
treats the rule of 12. 6. 11 as an application of the rule that. if. t~e m?n~y IS d.ue, It. cannot be
recovered, though it be paid by the Wl'ong person (12. 6. 4~) l~ l~ ~s paId, III .sa~lsfact~on of t~at
debt. He assumes that it was paid on account of the ~lave s ~ablhty, WhICh IS .Illconslstent WIth
the words peT irnp1'udentiam. In 34. 3. 5. 2 whel'e' Juhan ~orblds .recovery, UlpIan and Marcellus
allow it, the money not being due. Here there is no pendmg actIOn. See p. 213.
15 16. 2. 9. p1'.
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accessories in solidum, and he cannot sue ex empto without having paid
the price 1. Thus the dominus cannot benefit by bringing his action
when there is nothing in the peculium.
More important are the imputations to the peculium on account of
dolus. The Edict contains an express provision 2 that the liability is to
cover not only the actual peculium, but also anything which would have
been in the peculium but for the dolus of the defendant. Such dolus
may take various forms 3. But payment to another creditor is not
dolus, as the principle of the action is that there are no priorities 4. It
need not be the master's own fraud: it is enough if it be that of his
t'utor, c't('rator or procurator, but here the liability is limited to what he
has received, and is made dependent on the solvency of the tutor 5. The
rule is Ulpian's. Elsewhere he lays down a similar rule without special
reference to this action, but there he does not require solvency of the
tutor, and does require actual enrichment of the pupil 6• Thus the rule
is that he is liable so far as he is enriched, and, even though what he
has received has not enriched him 7, if the tutor is solvent so that he can
recover from him. The act must have been done fraudulently, i.e. with
knowledge that it was detrimental to persons who were likely to claim:
for this purpose, knowledge that there is a debt is enough 8.
The effect is not to make the act done void: the thing is not in
peculio, but its value peculio imputatur 9• As such an imputation is
made only if the creditor's claim cannot otherwise be met, the same
money cannot be imputed twice, having been in fact paid away 10.
As dolus is a delict, this imputation has a delictal character, and is
therefore subject to the limit that it cannot be made more than an
annus uti lis after the right arose l l• It is curious to find this rule in
what is essentially a contractual action 12. But in fact the dolus has
nothing to do with the obligation. It is not mentioned or involved in
the intentio, which expresses a liability to pay a certain debt. There
are subsidiary instructions to the iudex as to the fund available, and this
includes property obtained by dolus. It is a natural analogy, and no
more, to limit the claim in the way in which it would be limited, if this
money were the direct object of the action 13.
1 21. 1. 57.pl·.
2 15.2. Lp/". Lenel, Ed. Perp. § 104.1.
3 e.g. adeeming the peculium or part, conniving at the slave's so dealing with the peculium as
to damage the prospects of creditors, destroying the property or putting it to non-peculiar uses
or any similar act by which the fund is lessened, 15. 1. 9. 4, 21. pl·.; 15. 3. 19.
'
4 15. 1. 21. pr.
5 15. 1. 21. 1, 2. The same rule is applied to the dolus of anyone under whom he holds.
6 4. 3. 15; 44. 4. 4. 23.
7 Ante, p. 178.
8 15. 1. 21. pr.
9 15. 1. 21. pl' . See Mandry, op. cit. 2. 403.
10 15. 1. 26. So if instead of being paid to a creditor, it is set off against claims from the slave.
11 15. 1. 30. 6.
12 Mandry, op. cit. 2. 404.
IS As the amount of the peculium is not in issue, litis contestatio in no way fixes it: the
iudex must take into account dolus after that date, 15. 1. 21. 2.
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These rules raise the question what is to happen if the dominus
convert property ex peculio to his own use, sine dolo malo. The answer
to this question takes us back to the actio de in rem verso. In the lat~r
state of the law there can be no doubt that, in such a case, the actw
perpetua de in rem verso was available. We are s~ told in one text!,
and the case in which there had been such a converSIOn of res from the
2
peculium is that discussed in th: te:ct imme~ia~ely following : Si plures
agant de peculio, proficere hoc e~ cu~~s ~ecun~~ ~n rem. versa est debet,. ut
ipse 111beriorem actionem habeat. ThIs IS consIstent WIth the concept~on
of the actio de in rem verso which we have adopted, though ~ot. WIth
others discussed. We are told indeed in one text that ademptw IS. n~t
a versio 3• But on the broad meaning given to the notion of dolus, 1~ 18
clear that dolose ademption was the normal case. It is dolose ademptIOn
which is here in view, as in another text which says: dolu"!, malum
accipere debemus si ademit peculium 4 • There is inv?lved in. thIS matter
a historical development 5. At one time, before the ImputatlOn for dolus
was -introduced, and before debts to the slave were includ:d in the
peculium, the actio de in rem verso lay in all cases of adempt~? and ~he
like, being indeed a very necessar~ supplem.ent to the rather meffec~lve
actio de peculio. The successive Introdu~t~on of these t:v o extensl.ons
of the (( peculiar" claim improved the pOSltl~n of th~ ordmary credItor
de peculio, at the possible cost of the credItor de ~n rem vers~,. from
f
whom specific things had been received. At that st.age. the utIhty °6
de in tt'em verso is confined to the rare ca,se of ademptw s~ne dolo m~lo ,
and that of expiration of the actio de peculio, so that it became pos~lble
to doubt, as it was doubted, according to Ulpian, whether the actw de
in rem verso was of much use 7.
There exists, in certain cases, a still further liability for dolus of th.e
dominus. -Ulpian tells us 8 that where dos has been paid to a son, a~d actw
de peculio is brought there is a liability, si quid dolo malo. patr~s capta
fraudataque est mulier, as when, .having the ?roperty, he WIll ~ot restore
it. He cites Pomponius as saymg that thIS was expressed In the case
9
of pledge, and applies equally to all bonae fidei iudicia • So st~ted
this looks like a sweeping exception to the rule that dolu~ of. the dom~nus
(apart from dolose withdrawal) is immateriapo. But It IS shewn by
15. 3. 1. 1.
2 15. 3. 1. 2.
8 15. 3. 5. 3.
15.1. 21. pl·. Mandry, op. cit. 2. 402.
5 Ante, p. 185.
6 See 15. 3. 14.
.
' t
Th
7 15. 3. 1. 1. As to date of introduction of these two factors, there I~ no certal~ y.
. e
dolus clause is likely to be the older, as involving a less abstract conc~ptlOn, as not l~volvmg
natural right or obligation in the slave, as being expressed in the Edict, ~nd as havmg b~en
known to the Augustan jurists. The inclusion of debts cannot be traced earlIer than Pompomus,
15.1. 4. 1, 21. pr. , 49.2; 15.3.1.1. See Von Tuhr, Actio de in rem verso, 275.
I

4

: ~th~~' ~:;"ts: deposit, 15. 1. 5. pr.; 16.3.1. 42; 2. 13. 4. 3; Oommodatum, Pledge, 13. 6. 3.5;
Dos, 15. 1. 36. See post, p. 224.
la Ante, p . 212.
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Lenel that the citation from Pomponius referred originally to fiducia, in
the formula of which action he finds other evidence of the existence of
such a clause 1. Its utility here was plain, since the dominus would be
ow~er .of. t~e thing. I~ was carried over, naturally, to pignus, and thence
by JUrIstIC InterpretatlOn to other bonae fidei actions in which restitution
~as ~esired. He:e it was not so necessary since the injured party could
vmdICate the thmg, or bring the actio ad exhibendum. This indeed is
what Africanus tells him to d0 2. Apart from fiducia the liability is
not expressed in the formula: it results from juristic interpretation 3.
Thus,. notwithstanding the general words of the main text 4, it applies
only to dolus taking the form of non-restitution, and only to the actions
in· which that point arises 5•
We have seen that the peculium may consist not only of peculiares
res, but . also of debts to it 6• It must be noted that these are not
merely imputed to the peculium for the purpose of the actio de peculio,
?ut are an integral part of iV, and thus are, e.g., included in a legacy of
Its. Such debts may be either from outsiders or from the dominus
himself. Claims against . outsiders, on delict, contract or any other
causa, are in the peculium 9, but not necessarily at their face value:
allowance is to be made for cost of recovery and risk 10• Debts from the
master, on contract and quasi-contract, are in the peculium unless the
master has decided that they shall not be. For, as we have seen that
the whole peculi~(;m can be destroyed by his mere wish, so we learn
that he can release himself from any debts11, though he cannot thus
make himself a debtor. For this result there must be what would be
a debt in causa civili: a mere acknowledgment sine causa will not
suffice 12. This does not mean that they must be such as would be
actionable if the parties were independent, but that they must be such
as would in that case create some legal obligation 13.
Such debts must, be connected with the peculium 14, but they may be
from ~he dominus himself, or from any fellow-slave who has a peculiu~15,
and, III the last case, it is immaterial whether they are from delict or
1 Ed. Perp. § 107; Cicero, de Off. 3. 17; D. 13. 6. 3. 5.
2, 15. 1. 38. This m ay give an indic~tion of ~ate. ~ulian g~v~s it in pignus, in an un~n~eIpolat~d text (13. 6. 3: 5; Lenel, loco c~t.). Afncanus Ignores It III deposit. Ulpian allows
~t Ill. all thIS g~oup of actIOns, 15. 1. 5. p r., 36; 16. 3. 1. 42 (where the reference to Julian hardly
Justlfi~s the vIew. that he allowed it in deposit) ; 13. 6. 3. 5; 2. 13. 4. 3; 24. 3. 22. 12. He is
foll~wmg Pompomus who is of the same date as Africanus.
4 15. 1. 36.
13. 6. 3. 5.
5 See as to this Lenel, loco cit.; Karlowa, op. cit. 2. 1146, 7; Mandry, op. cit. 2. 407.
6 Ante, pp. 193, sqq.
7 15.1. 7. 6.
8 A nte, p. 194.
9 15. 1. 7.4,5.
10 15. 1. 51. If creditor claims to reckon them in full he must accept cession of actions as
payment.
11 15. 1. 7. 6.
12 15. 1. 4. 1.
13 ~5 .. 1. 49. 2.
Post, Ch. XXIX. It may be doubted if Justinia~'s validation of pactum
donatwn~s (C. 8. 53. 35. 5) made such pacts create a debt to the peculium.
14 Post, Ch. XXIX.
15 15.1. 7. 7.
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contract 1. The adjoining text2, however, says : Si damnum servo
dominus dederit, in peculium hoc non imputabitur, non magis quam si
subripuerit. The context suggests that what is contemplated is damage
to or theft from the peculium. But such acts would amount to dolose
removal, except in case of negligent damage : the text must be understood of acts affecting the slave himself, who is not in his own peculium.
Presumably there is no ' liability for mere negligent damage to a res
pec~(;liaris3.

In arriving at the nett peculium there is another important step to
be taken. The dominus may deduct all debts due to him4. No such
deduction is made for debts due to third persons: the principle of the
action is, occupantis melior solet esse condicio 5. But he may deduct
debts due to persons in his potestas, since such debts are, Oll ordinary
principles, acquired to him 6. He may deduct also debts due to persons
whose tutor, curator or procurator he is. This is subject to the provision
that he may not do it fraudulently, which seems to mean that he
may not so deduct if there is a sufficient remedy for his pupillus
otherwise 7.
Debts so deductible may have the most various origins. Any
form of contract which was open to slaves might base such a deduction 8•
A case which recurs in several texts is that of money promised for
manumission, which is deductible, as soon as the manumission has taken
place 9• One text is considered by Mandry l0 to raise a difficulty in this
connexion. A slave agrees by pact for a sum to be paid for manumission,
and then finds a reus to promise it to the dominus 11. Mandry regards
this as a case of expromissio novating the natural obligation of the
slave. This would make a pact capable in itself of creating a natural
obligation. But the contract of the reus is not contemplated as
secondary: it is primary, and the pacisci of the slave is no more than
an understanding with the master as to the terms which he will accept.
It is not in the least obligatory. As to quasi-contract (apart from
matters connected with delict), there are some points of interest.
There may be a claim on negotiorum gestio by the slave, or, conversely,
on account of gestio by the dominus 12. Payments made on behalf of
1 15.1. 9. 1.
2 15.1. 9. pr.
.
S He is liable, like any third person, for such proceeds of a t.hef~ by one of the slaves as he
may have received, 15. 1. 9. 1. As to debts between slave and v~ca1'/.US, post, pp. 244 sqq.
4 15.1. 5. 4; G. 4. 73; etc.
5 15.1. 52. pr.
G 15. 1. 9. 3; 33. 8. 6. pr.; G. 4. 73; In. 4. 7. 4.
Not debts to their vicarii. N or of course
debts due to se1"vi castrensis p eculii of a son, 49. 17. 10.
.
7 15.1. 9. 4. See post, p. 224. Machelard has observe.d (op. cit. 17~) ~hat this may operate
detrimentally to himself. For while the privilege of dom~nus tak~s prIOrIty (15. 1. 52. p1'.) .the
debts it covers take priority by date. If there is a debt to the p~pIl older than that to dormnus
and there is not enough to pay both, the pupil has first claim.
8 15. 1. 9. 6, 56.
9 15. 1. 11. 1.
10 op. cit. 1. 378.
11 45. 1. 104.
12 15. 1. 9. 7, 8, 49. 1.
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the slave are deductible if they would have created obligation apart
from the slaveryl. There are, however, some difficulties, if he has
bound himself for the slave, e.g. by becoming surety for him, or by
giving a mandate for a loan of money to him 2. It was thought by
some jurists that the sum could be deducted before payment, but the
view which prevailed was that no such deduction should be made, but
that security should be taken from the creditor suing, to refund if 'the
dominus were ultimately called on to pay. The chief practical difference
is that the creditor has the use of the money in the meantime.
What is true of his own liability is true of obligations de peculio. If
he has rightly paid under such an obligation, he can deduct. If he has
been condemned he can deduct before payment. But he cannot deduct
for a claim which is pending or threatened, since melior est condicio
occupantis, and it is only the judgment which definitely gives priority 3.
We are told that the dominus is not entitled to deduct the cost of
curing the slave, in illness, because rem suam potius egit4. This hardly
seems a sufficient reason, since the slave certainly has an interest in his
own health, and the presence of perso.n al interest in the gestor does not
bar the action 5. The fact that the slave is not in his own peculium is
not material, for it is clear that the debts on account of which a
deduction may be made have no necessary connexion with the peculium,
as is shewn by the rules as to compensation for wrongs done by the
slave, shortly to be considered 6.
For delictal penalties in respect of wrongs to the dominus no
deductions can be made 7: we know that no action can ever lie on
account of such wrongs, and the master's power of correction does away
with the need of such penalties 8• On the other hand, if the slave or his
vica'riu8 commits a delict against a third person, and the master pays
damages in lieu of surrender, these may be deducted 9. It is the
more surprising to find that if he surrenders the slave he may not,
in any actio de peculio, deduct the value of the slave lo. If it were a
vicariu8 this is obvious, since the man is no longer in the peculium,
and such a surrender is not dolus, and thus, assuming the values
equal, the fund for the creditor will be the same as if he had paid
and deducted the damages. But, in the case of the principal slave, as
1 15. 1. 9. 8, 11. 1.
.
2 15. 1. 11. 1 . .
.
.
8 15.1. 9. 8, 10. Money receIved by se1'VUS on behalf?f domwus may be deducted If dom~nus
ratify: if not it is an indebitum and the debtor may condlCt, 15. 1. 11. 2.
4 15.1. 9. 7.
.
5 3.5.5.5. See however, Windscheid, Pand .. § 431; Van Wetter, Oblig. 3. 305.
6 If the sick slave were a vicarius of the slave whose contract is the subject of suit, the cost
would probably be deductible, not because he is in the J!eculium, but becau.se it is potius Tes seTvi.
7 Mandry op. cit. 1. 355.
8 Ib~d.; Karlowa, op. c~t. 2. 1144.
9 15. 1. li. pT., 23; 33. 8. 16: . ~o could payments to avoid missi? in possessi~ne"!l'. of aedes
peculiaTes which threatened adJoInIng property-a matter closelyakm to noxal lIabilIty, 15. 1.
22,23.
10 15. 1. 11. pT.
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he is not in his own peculium, the creditor will have a less fund, if the
master pay and deduct, than if he surrender. The theoretical justification is that surrender of the slave cannot by any process be brought
within the notion of negotiorum gestio on his behalf, or any other form
of quasi-contractual obligation.
Though there is no claim for penalties in respect of theft of, or
damage to, the master's propertyI, there is a claim, in simplum, in the
nature of condictio furtiva 2, and also for the damage 3. An illustration
given of this is damage to a fellow-slave 4, but we are told that if a slave
kill or injure himself, there is no deduction 5• The text gives the
grotesque reason that a slave has a perfect right to knock himself about.
The truth underlying this curious statement is that the whole conception
of debts between master and slave assumes their independence pro tanto
from an economic point of view. From this standpoint an act of the
slave, taking effect entirely in himself, cannot be regarded as creating
an obligation to the dominus. If the master spends money in treatment
of a slave who has so injured himself, we are told that this can be
deducted 6. Like medical treatment of a sick slave, it is the master's
own affair, but it is an expense to him caused by the ·slave's acV.
Just as the actio de peculio will lie ex ante gestis, so, too, debts may
be deducted, though they arose before ownership of the slave began a•
Thus the heres mav deduct for debts due to himself before he became
owner of the slave~. Mandry remarks that these texts shew that the
jurists, before Julian, doubted whether this rule would apply where,
owing to the slave's being pure legat1ts, the heres never was actually
dominus. He suggests that this is due to the standing expression,
deducto eo quod domino debeturlo. It was agreed, however, that if the
heres did become owner he could deduct for damage done, by the slave,
to the hereditas iacensll.
The owner of a slave may become heres to a creditor de peculio.
No doubt, in such a case, he may deduct the amount of that debt as
against his own creditors de peculio. But if he sells the inheritance he
must account for that debt, i.e. the vendee can claim what he would
have had if the hereditas had been in other hands l2, just as he could if
the master himself had been the debtor 13. On the same facts it was
settled after some doubts that the peculium was to be taken · as it was
at the death, for the purpose of determining the amount of the hereditas,
Ante, p. 222.
2 15. 1. 4. 3, 4, 9. 6; 19. 1. 30. pT.
3 15. 1. 4. 3.
33. 8. 9. 1.
5 15.1. 9. 7.
.
6 Ibid.
7 Delict to ward of dominus is not discussed: the tutor being noxally liable, the case is
presumably on the level of delict to third person.
a 15. 1. 11. 8, 52. pT.
9 15. 1. 9. 5; 33. 8. 6. 5-8. 1.
lOop. cit. 2. 385; 15. 1. 5.4, 9. 2.
11 15. 1. 27. 1.
12 18. 4. 2. 6.
18 18. 4. 20.
.
1
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in view of the lex Falcidia 1• But this is only a minimum, as in other
cases, and thus if the peculium increases, so that a greater part of the
debt can be paid, the hereditas is increased, ex post facto 2.
Ulpian tells us that the right of deduction is to be applied only,
si non hoc aliunde consequi potuit 3• Mandry 4 shews that this must not
be taken as putting the right of deduction in a subordinate position.
He cites several cases in which the rule was not applied 5, and concludes
that it operated only where deduction would be a fraud on the "peculiar"
creditor. He illustrates this by the remark of Ulpian, that the domintts
may deduct for debts due to his ward, dummodo dolo careat 6• It may
also be pointed out that the word potuit3 limits the rule to the case in
which he has in the past had an opportunity of getting in the money
and has neglected to do so, and that this was precisely the case in the
only hypothesis of fact to which the rule is applied 7. The other texts
shew that the mere fact that he might have brought an action is not
such an opportunity 5.
It is important to notice·that the effect of a deduction is merely to
determine what is the fund available for the creditor. If the peculium
is solvent there is no question of deduction, and where a deduction has
to be made its effect is merely the striking of an authoritative balance.
It is not in any sense payment to the dominus 8• Hence it follows that
if nothing is actually taken from the peculium, by the dominus, the debt
to him still exists, and consequently the deduction can be made again
if an action is brought 9.
We have seen that debts to the domin'Lts take precedence of all
others, that, in fact, debts to him are deducted as a preliminary in
determining what the peculi'Ltm is. Hence nullum privilegium domino
praeponi potest. This does not affect the existence of privileges inter se
among other creditors 10, and we have an illustration of privilege in the
claim of dOSH. But there is a textI 2 which seems to put the claimant of
dos in a better position. It observes that the wife has a privilege in an
action for recovery of dos, over other creditors, and adds, et si forte
domino aliquid debeat servus, non praeferatur mulier, nisi in his tantum
rebus, qttae vel in dotem datae sunt vel ex dote comparatae, quasi et hae
1 15. 1. 50. 1; 35. 2. 56. pr.
2 35. 2. 56. 1. If there are two debts of 10, one to the deceased and o~e to X, and the
peculiares res are 10, the whole 10 are in ~he heTeditas . . For. th~ ~ebt to dommu.s remo~es the
10 from the peculium, and, as it is acqUIred by heTedttas, It IS Included therem. ThIS may
operate adversely to heTes, for it increases the hereditas for the benefit of legatees, and he may
yet have to pay the debt to X, 35. 2. 56. 2.
3 15.1. 11. 6.
4 Ope cit. 2. 387.
5 15.1. 11.8,47.4,56 etc.
6 15. 1. 9. 4.
7 15. 1. 11. 7, on authority of Julian.
B Post, Ch. XXIX.
9 15. 1. 11. 3. Where a sum was due to dominus, he " deducted" a vicarius of that v~lue, but
left him in the apparent peculium. The vicarius died. Another creditor sues de peculw. The
sum can still be deducted. Mere deduction without removal did not alter the fact that he was a
peculiaris res. What was due to dominus was a debt, 15. 1. 11.4.
.
10 15. 1. 52. pr.
11 h. l. 1.
12 24. 3. 22. 13.
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dotales sint. This text has been supposed to raise a difficulty!, since a
privilege in any person iF; inconsistent with the principle on which rests
the deduction of the debts of the slave to domin'LlS, i.e., that the available fund does not include them. But the language of the text shews
that it contemplates something narrower than the ordinary privilege. It
confines the claim to specific res dotales, and is thus merely an application
of the rule, as to plaintiffs capti e~ fraudati by refusal to return specific
extant things, which we have discussed and seen to apply to the case
of dos 2 •

What is the juristic basis on which the right of deduetion rests?
Why is it that debts to the dominus are regarded as standing subtractions
from the apparent peculiurn 3 ? It must be noted first, that it · is independent of the Edict and formula, neither of which contains any words
so limiting the idea of peculium. It is involved in the very definition
of the fund 4• This conception is the result of practice, and, probably,
apart from the actio de peculio, and before its introduction, masters
who were in the habit of honouring their slave's transactions had
refused to consider as pec'Ltli'um any more than the nett fund left after
their claims were deducted 5. This might be merely a juristic construction, but it is probably the true explanation: the jurists adopt
the definition accepted in practice. A somewhat different point is
mentioned by Ulpian 6 (as if it were the same), as the reason why he
can also deduct for debts to his ward: since he is treated as having first
sued on his own account, he ought to do the same for his ward. This
gives a similar result, since as we shall see 7, it is the giving of
judgment which determines priority among creditors, though the
judgment be still unsatisfied. But it is, in fact, no explanation, for it
does not shew why he is supposed praevenisse. The same explanation
occurs in the same text in a still more questionable form. It is supposed
that the dornin,,!s not only egit but exegit. Of itself this might mean
no more, but the words which follow are quite inadmissible: defendendum igit'Ltr erit quasi sibi e'Ltm solvere cum quis de peculio age re
conabitur 8• We have, however, seen that deductio is in no sense a
solutio, and the words have rather a Byzantine look about them. The
Mandl'Y, Ope cit. 2. 393, and the literature there cited.
Ante, p. 219 j Demangeat, Fonds Dotal, 147; Bechmann, Dotall'echt, 2. 464.
Manm'Y, Ope cit. 2. 394 sqq .j Pernice, Ope cit. 1. 129 sqq.
4 15. 1. 5. 4 j G. 4. 73 etc.
I; 15. 1. 9. 4.
This does not imply any legal force in such debts. It is the view of Pedius
described by: ~ll?ian as ~legan?: ideo hoc minus in peculio est quod ...domino debetuT, quonia7~
non es~ v~nstnnle dom~num td concedeTe servo in peculium habere quod sibi debetw·. The
deductIOn IS no doubt as old as the action.
6 15. 1. 9. 4.
See also h. t. 9. 2, 5.
7 Post, p. 226.
B 15.1. 9. 4.
1

2

3
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real . origin was forgotten in the later classical time: these are mere
constructions.
The actio de peculio is always in personam!, and therefore 2 the
dominus is bound litem defendere, with all that that implies. If the
plaintiff has a right in rem, or a possessory right, he can of course
proceed by vindicatio or other appropriate remedy, and has no need to
appeal to any fund 3. The action meliorem facit causam occupantis4,
priority being determined not by date of litis contestatio, but by. that of
judgment. Thus if two actions are pending at once, the amount of
the first condemnatio is deducted from the fund available for what
may be due under the second 5• On the other hand, the priority so
gained yields to any legal privilege, attaching to any other debt, as to
which there seem to be no rules peculiar to this action 6. The intentio
of the action brings into issue the whole obligation, but the terms of
the condemnatio limit the liability to the present amount of the peculium,
which is' considered as it is at condemnatio, the action being regarded
as exhausting the creditor's right to its then content 7• But judgment
or payment releases, in effect, only pro tanto: the creditor may renew
his action till complete satisfaction 8. If the debt is not fully paid
under the action no security can be exacted for the remainder. The
text contrasts this case with that of pro socio. In that case we are
told that such security can be required, quia socius universum debet 9•
A few rather complex cases may be taken from the texts as illustrations of these rules. A, in good faith, buys B's slave from C, who has
stolen him. The slave, with peculium which belongs to B, buys, from D,
a man who is con veyed to A 10. B can condict the man from A, while
A can sue B for ahy loss he incurs on the transaction by the slave, ex
negotio gestoll. On the other hand, B, as owner of the slave, may, as an
alternative, bring actio ex empto on the contract made by his slave,
provided he pay the price in 8olid~lm, and C can condict the man from
A. Or the peculium, being still B's, can be vindicated by him, and if he
does this he is liable de peculio for the price of the man bought by his
slave. If, however, the res peC'L(;liares have been consumed in the hands
of the vendor, D, they cannot be vindicated, and there is no actio de
In. 4. 6. 8.
2 15. 1. 21. 3.
3 15. 1. 23, 52. P?·.
14. 4. 6; 15. 1. 52. pr.
5 15. 1. 10.
6 15. 1. 36.
15. 1. 32. 1. Hence a difficulty in the law of legacy. A creditor left a legacy of liberatio
to a debtor de peculio, and there was then nothing in peculio. Is the gift null? Tryphoninus
suggests diffidently (34. 3. 27) that it is in suspense till there is something in peculio on the
analogy of legaturn spei. Julian treats the state of the fund as immaterial: secul"itatern enim
pate?' per hoc legaturn conseq~bittbr, 34. 3. 5. 2.
8 If he paid more than was in the fund, pe?' inprudentiarn, it could not be recovered as an
indebiturn, 12. 1. 11, ante, p. 217, and post, App. H.
l) 15.1. 47. 2.
Cp. 17. 2. 63. 4. As to renewal of depeculio,post, App. H.
10 12. 1. 31. 1. The text is obscure.
11 Presumably de peculio.
1
4
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peculio for the price against B, since it has been paid. And if the
vendor, D, has paid them away to a bonae fidei possessor he is entitled
to absolution in the vindication, on ceding any actions he may have
against him, and in that case there is no actio de peC1.f,lio.
Hereditatis petitio is brought against A, who possesses, inter alia,
the price of goods belonging to the inheritance, which have been sold
by slaves who still hold the money 1. The action will not be de peculio,
since hereditatis petitio is an actio in rem. If however the ground of
claim is not sale of any goods, but the fact that one of the slaves is a
debtor to the hereditas (and the defendant claims to be heres) 2, the
action will be limited as if it were de pec'ulio 3•
If a slave sells, the actio redhibitoria is de pecnlio. The text adds:
in peculio autem . et causa redhibitionis continebitur\ and goes on to
explain this obscure expression in terms which shew that causa redhibitionis means either the difference between the value and the price,
or the actual value of the man sold. As the former meaning is
insignificant, since the whole price is in the peculium, the latter is to be
preferred, so that the peculium will contain not only the apparent res
peculiares, but also the value of the man whom the vendor will receive
back, if steps are taken by the buyer 5• It follows that the limitation to
the peculium is not likely to be detrimental to the buyer, though the
text goes on to observe that it is possible even then for the peculium to
be so overburdened with debt to the dominus that the buyer may not
get back his price.

We have hitherto assumed that the relation between the varIOUS
parties has not altered since the date of the negotium: we must now
consider the effect of death of the domin1(;s and death, manumission or
alienation of the slave.
'
The peculium, in strictness, ceases to exist if from any cause the
dominus ceases to have the slave 6 • It is plain that this might lead to
injustice, and accordingly a rule was introduced, by a special Edict, that
an owner liable de peculio remained so liable for one annus utilis from
the death, alienation or manumission of the slave 7• It is not a juristic
extension but a separate provision 8. This is not without importance.
A creditor de peculio, who thinks the contracting son dead, brings this
actio annalis. He is repelled by evidence that the son has been dead

7

1
3
4

5
6

7
8

5. 3. 36.pr.
2 5.3.9.
So if in the case of sale the slave who held the money has consumed it.
21. 1. 57. 1.
So Pothier, ad h. l. But see Otto and Schilling ad h. l.
15. 1. 3; 15. 2. 3.
.
4. 9.7.6; 14.1. 4. 4; 15.1. 14. 1, 32.pr., 15. 2. Lp?"., 15.3.1. 1; C. 4. 26. 7, 11.
15. 2. 1. P?·. Itself juristically extended. to, e.g., the cesser of a usufruct, 15. 2. 1. 9.
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more than a y'ear. The son is not r'eally dead at all. There is nothing
to prevent him from bringing the ordinary actio de pec1dio, for his right
under this edict has not been in issue, and is not consumed 1.
The year runs, according to the Edict, from the time quo primurn de ea,
re experi'undi potestas erit2. On its terms this seems to cut down the
action to what might be less than one year from the death, but it is
explained as running only from the death 3, and then only if the claim
is already actionable 4 • The liability is essentially de peculio 5, and thus
there must have been an unadeemed peculiurn at the time of the death 6,
etc., and it must have remained with the former 0\vner7. It covers this,
and what has been fraudulently removed therefrom B• It is subject to the
ordinary additions and deductions for debt, except that the defendant
cannot deduct for debts incurred since the alienation 9. So long as the
liability exists the fund is regarded as capable of increase by accretion,
and of loss by any diminution in value, or destruction 30, but as it has
lost its objective separateness, it is probable that there can be no dolose
removal after the slave is gone l l• The condemnation is, as in all cases,
limited to the content of the fund at judgment 12• The liability applies
only to obligations entered into befbre the sale 13, etc., but with that
restriction it covers all cases of "peculiar" liability 14.
Though it is brought under a different Edict ,the action is in general
the same in form and in essence as the ordinary actio de peculio 15• Thus
the intentio says nothing as to the limit of a year: this point is raised
by exceptio 16 . As the defendant may not have the peculi'um, it has been
thought that the forrnula contained words expressing this req uirementI7•
But this is nowhere stated, and it may have been regarded as officio
iudicis. Indeed if they are wanted here they are wanted in every action,
since even where a sole owner is sued, there may be a peculium in the
hands of a bonae fidei possessor or usufructuary lB.
So far the matter is clear, but there are difficulties which can best
be considered by taking the various cases of transfer one by one.
15. 2. 1. 10. Post, App. ll.
2 15. 2. 1. pI:..
. 3 h. t. ~. ~.
Thus in conditional obligations, the year ran from satIsfactIOn. As It was a limIt and
not an extension, some actions might be barred earlier, e.g., redhibitoria, 15.2.1. 2; 15.2.2. pr.
,
5 15. 2. 1. 3, obligationern produci.
.
6 15. 3. 1. 1.
7 15.1. 33- 35, 37. 2; 15.2.1. 7. As to this,post, p. 232.
8 15. 1. 26; 15. 2. 1. pr.
9 15. 1. 38. 3.
10 15. 2. 3.
11 Hence Karlowa (op. cit. 2. 1153) prefers the est of the vulgate to the juerit of Lenel
and Mommsen. Cp. 15. 1. 47. 5.
12 15. 2. 3.
13 Post, p. 229.
14 e.g. condictio jurtiva (47.2. 42), ~nd alienation in fraud of patron (38. 5. 1. 25). The
allusion, in Frag. Fab. 5, to perp~tUlty, probably means ?nly .that there was a remedy
independent of de peculio. The Edict co,:,ers all modes of ~lIenatIO.n (15 .. 2. 1. 5, 6), but only
alienation before the action. If the deft. alIenates pendente hte, he will be liable to extent of all
peculiurn in his or the buyer's possession, since it is his fault that he has it not, 15. 1. 43.
15 15. 2. 1. 3.
16 15. 2. 1. 10.
17 e.g. Karlowa" loco cit.; Lenel, op. cit. § 104.
18 See, however, Lenel, Ed. Perp. § 104.
1
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(a) Transfer of the slave, inter vivos, by sale or gift. All alienations
are on the same footing 1 : both alienor and alienee are liable, the former
for a year, the latter, like any other owner, in perpetu1trn. Each is liable
to the extent of the peculium he holds 2• The liabilities are distinct.
Thus the alienee is not accountable for dolus by the alienor 3, while, on
the other hand, he is liable to the extent of all the pec'uliurn in his
hands, whether it came from the alienor or not 4• There can, however,
be no actio de peculia against him, unless the fund in his hand is really
a pecu,liurn, i.e. unless he has made a tacit or express concessio 5• Neither,
if sued, can deduct any debt due to the other 6, though the alienee can
deduct debts due to himself, even before the acquisition, on which he
has de peculio against the old owner 7. He is in fact choosing deduction
instead of action. If he prefers to sue the old owner intra annurn he
may do so, but in such a case he must allow for any peculium the slave
has with him B. On the other hand, the vendor may have the actio de
peculio against the vendee, for claims accruing after the sale, even within
the year, and he need not allow for peculiurn in his possession 9. But he
has no actio de peculia in respect of a contract before the sale, either
with himself or with another slave, even though it were before he (the
vendor) became owner 10•
Action against one does not, in practice, bar action against the other
for any bal~nce due, no matter who was sued first 11. According to
Proculus, Ulpian and Paul, the plaintiff may choose which he will sue,
but cannot sue both at once: he must rest on his right to sue again for
any balance 12, there being moreover a rule, that, if he was met in his
first action (i.e. against the vendor) by any exceptio except the annua
exceptio, he cannot sue for what, but for the defence raised, he might
have received from that peculium 13. But a text of Gaius says: Illud
quoque placuit, quod et I ulianus pro bat, omnimodo permittendum
creditoribus vel in partes c'urn singulis agere, vel curn uno in solidurn14.
As the adjoining texts both deal with sale, this is sometimes held 15 to be
a conflicting view. If so, it is an extremely direct conflict, for the
opposite rule is expressed In equally strong terms: potest eligere 16, non

4

15. 1. 47. 6; 15.2. 1. 6.
2 15. 1. 11. 8.
15. 1. 21. 2.
4 15. 1. 27. 2, 32. 1.
.
.
15. 1. 27. 2. If knowing of the debt he has taken the fund away, this IS dolose ademptIOn:
without knowledge- a versio, at any rate as to traceable property. Ante, p. 219.
6 15. 1. 13.
7 15. 1. 11. 8.
B 15.1. 27.6,47.4.
9 15.1. 38. 3.
.
10 15.1. 27. 4-7. The restriction, due to Julian, rests on good faltJ;1.
They could have been
deducted and can be recovered, 15. 1. 11. 7, post, p . 230. If the peculwrn has not passed there
is no reason why the late master should acquire rights against the. ~ew fund. The end of 1~. 1.
11. 7 seems to mean (it is obscure), that if there was a debt condItIOnally ~ue to the. p.ec~lwrn,
at time of sale, and the condition arrives, the old owner can claim out of thIS, though It IS ID fact
added to the peculi1Lrn after the sale.
11 Restitutio actionis, 15.1. 11. 8,32. 1,37.2,47.3. Post, App. ll.
12 15. 1. 11. 8, 30. 5, 47. 3.
13 15. 1. 30. 5.
14 15. 1. 27. 3; cp. h. t. 37.2.
15 Karlowa, op. cit. 1. 1150.
10 15.1. 11. 8.
1
3
5
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esse pe1'mittendum actori divideTe actionem 1. But the text seems to
refer to anoth~r m~tter, Its language is inappropriate to the present
case.. O~m s~ngul~s, cum uno, are not appropriate words for persons
~tandmg m the relation of vendor and purchaser. They denote a group
I~ the same position. And what partes can be meant? It seems most
lIkely that, as Mommsen assumes, this text deals with a case in which
there are several heirs2.
We have seen that the vendor is liable so far as he retains the
pec'Ltlium. But what is retention of the peculium? If the man is sold
sine peculio, there is no .difficulty. If a price is fixed for the peculium:
th~t ~nd not the pe?ul~are~ 1"eS is the pec'Ltlium 3• But if no separate
prIce I~ r.eser~ed for It,. Ulplan tells us that the vendor is not regarded
as retammg It: the prIce of the slave is not peculium 4 • This is a rather
unguarded statement, since some of it is clearly the price of the peculium.
No dou?t, what the rule means, in practice, is, that if the peculium were
of any Importance, and went with the man, it was not allowed to pass
~s ~ mere accessory, but an express price was put on it. If the vendor
IS hab~e de p,eculio, because he has transferred the man cum peculio, with
a specIal pl'lce for the latter, he cannot deduct for debts due to him 5.
If the vendor is liable de peculio, because the man was sold without it
he can deduct only for debts which accrued before the sale: thos~
subse.quent have no relation to his position as owner: his remedy is de
peculw 6•
(b). ~anumission inter vivos. If the peculium is retained, the old
owner IS l~able to the actio annalis 7• If it passes, the question whether
the new l~bertus can be sued is perhaps to be answered as in the case of
manumission. by will. cum peculio,8, . But the cases are not quite the
same: ther~ IS dolus m the dominus who hands over the peculium, and
he may be lIable on that account. The case is not discussed 9,
(c) Transfer on death 10. Under this head there is some difficulty
and, as it seems, some historical development. There are several cases'
which must be taken separately.
'
If th~ ~eirs ~ucceed to both the slave and the peculium, the liability
de peculw IS, as m the case of other hereditary debts, divided, ipso wre,
~ 15. 1. 47. 3.

Of the vendor? Post, p. 231.
5 15. 1. 33, 34.
4 15. 1. 32. 2.
e
He coz.ld h a:r deducted before delivery, and can recover by cond. indeb. and ex vendito so
ar as pecu ~um WIll go. If no~ allowed to deduct he would unduly profit as he has received
the full vatlufe 0hf the 7'es p~cul~ares, and the creditor cannot proceed again~t the buyer at least
on accoun 0 t e old p eculwm.
'
• 6 15. 1. 3.8. 3, 4,7. 5.
A gift of t!Ie .slave, cum p eculio, creates the same liabilit as sale
~~t~~~t aahrI~~ f~r It, the new o~nel' IS li.able to t~e ordinary a. de pewlio; the old ow~er is not
'. ' 1. 6,. 7. If It were s~ne peculw, the new owner is not liable the old one is
lia ble t 0 th e' actw
annal~s
'
7 15. 2. 1. 7 . '
8 Post P 231
See, however, C. Th. 2. 32. 1 (C. 4 .. 26 . 13. ~).
,.
.
. Dea.th of the slave leaves the actw annahs and nothing more 15 2 1
As to the
specIal edICt for emancipated sons etc., see Lenel, Ed. Perp. § 104.
'
. . . pr. ,

f
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quite apart from any division of res hereditariae 1• But though as heirs
they are liable pTO parte, they are also common owners, and thps, like
other common owners, they are liable in solidum 2. Accordingly a
creditor may choose in which way he will proceed. He may sue the
heirs, as such, pTO parte, in which case the right of deduction will also
be divided, or he may sue anyone as being one of common owners, in
solidum. This seems to be the true meaning of a citation from Julian,
which has already been mentioned as being misplaced and maltreated
by Ulpian or Tribonian 3, Illu.d quoque placuit, q'Lwd et I ulianus pro bat,
omnimodo permittendum creditoribus vel in partes cum singulis agere,
vel curn uno in solidum. Mommsen refers the text to heirs of a vendor~
liable to the actio annalis. But Julian himself elsewhere denies the
righ t to sue one of the heirs by the actio annalis in solidum 4. '
If the heirs succeed to the pec~~lium without the slave, because he
died, or was freed inter vivos, or sold, by the deceased, or freed or legated
by the will, they are liable to the actio annalis for the year or the
unexpired part of it 5. Each heir is liable only pro parte 6 and can
deduct only what is due to him 7. Each is liable for dolus so far as he
has profited, and absolutely for his own 8. Action against one releases
all, but, as this would operate unjustly in view of the limitation just
mentioned, the creditor can get restitutio actionis on equitable grounds 9•
Here, too, any of the heirs may be creditors, but, as they are not common
owners they may have de peculio inter selO. Such a creditor must, presumably, allow for the peculium which has come to him 11. It may be
added that the slave himself, if be is a heTes, is liable de pec'ulio 12 • There
can be no personal liability in the freedman: his contracts do not
become actionable against him by his manumission 13. The legatee of
the slave will be his owner and liable as such.
But difficulties arise where the slave is freed or legated, with the
pec'L~lium. Here it is clear that views changed, and conflicting opinions
are retained by Justinian 14. In the case of manumiss'Lts it might be supposed that the actio de peculio was inapplicable to him, since it presupposes
C. 3. 36. 6; D. 11. 1. 18.
2 10.3.8.4 etc. , post, Ch. XVI.
15. 1. 27. 3. Ante , p. 230.
15. 1. 14 (where they are not common owners). If one of the heirs is a cr~ditor, it is no
doubt treated as a case of common ownership: there is no question of de peculw, the matter
being adjusted by familiae eTciscundae (arg. 15. 1. 14). Wh61:e on~ of t~e he?'edes was praelegatee of a slave wm p eculio, the other heredes had no de p eculw agalllst hlID for what the slave
owed to dominus, says Scaevola (15. 1. 54, 58). What he owed need not have been handed over
and must be allowed for in familiae e?·ciscundae .
5 15. 1. 14; 15. 2. 1. 4, 7.
Though penalties for delicts to dom;inus could n?~ be deducted
(ante, p. 222) the heir might claim to deduct for damage to the h e?'ed~tas before ad~tw, 15. 1. 27. 1.
6 14.3.14; 15.1.14,30.1, 32.pT. Paul (14.3.14) gives the unnecessary reason that there is
no communi dividundo.
7 15. 1. 14.
8 15. 1. 30. 7, 31.
9 15. 1. 32. pr.
10 15. 1. 29. pr.
11 Arg. 15. 1. 27. 6,47 . 4 .
12 15. 1. 30. 2.
18 Post, Ch. XXIX.
14 Pernice, Labeo, 1. 151 sqq.; Mandry, op. cit. 2. 194 sqq.; Karlowa, R. R. G. 2. 1159.
1
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potestasI, but Labeo, Julian, Javolenus 2, and Caracalla in the Code 3 all
mak~ ~im liable, and the heres exempt. On the other hand, Pompon ius,
CaeCllIus,.Ulpian (remarking that there had been doubts), and Marcian
(very deCIdedly), take the view that the heres is liable the action not
lying against the rnanumissus 4 • There is a similar' conflict in the
analogous case of legacy to a third person cum peculio: the cases are
grouped together and are, no doubt, governed by the same principle.
It seems clear that the older view was that of Labeo, that the heres was
not li.able, and that while this view is held by some as late as Paul,
t?e VIew that has by this time really triumphed is that the heres is
lIable and that he must protect himself by taking security from the
leg~tee, be.fore handing over the peculium. If he has so guarded himself
he IS not lIable 5. This way of looking at the matter, coupled with the
fact that J ulian 6 is clearly talking of a legacy per damnationem leads
Karlowa 7 to think that the dispute applied only to this form of l~gacy,
that the legatee was always liable in legacy per vindicationem, and that,
after .doubts, it was settled that, in legacy per damnationem, the heres
was lIable, even after transfer. This conjecture is more or less confirmed
by the fact that the texts in question speak of a duty on the heir to
hand over the peculium. But the language of Ulpian in discussing the
doubt seems inconsjstent with this limitation 8 • Moreover the duty to
transfer the peculium does not imply a duty to transfer ownership:
such language is used where it is clearly a legacy, per vindication em.
Thus UI?ian ?ites Labeo as exempting the heres, quia neque ad eum
pe~venent, whIch must refer to vindicatio, and Pomponius says that in
thIs very ~ase he must take security before handing over 9•
What IS the difference of principle underlying these doubts 10 ? All
~re agreed that possession of the peculium is essential to the liability:
md.eed J avolenus seems to hold that of itself enough, for in a case in
whICh the pecu~ium al~ne is left, he regards the liability as passiug in
all ~xcept p~n~lDg actlOnsll. There is, however, the difficulty, that the
actw annal~s IS, as the form of the Edict shews 12 intended for use
against the former master13. Accordingly the jurjst~ seek to make the

! 14.4.9.2;
Lenel, Ed. Perp. § 104. But that is not really material.
1: 35; 15.2. 1.
33.4.1. 10. In 3.5.17 Proculus, Pegasus, Neratius and
1~.
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heir liable, by an artificial view as to what is retention of the peculium,
analogous to that taken in the case of sale, with which Paul associates
this caseI. Caecilius holds that he retains it by handing it over, since
he is thereby released from his obligation to do so, and is thus so much
the better Off2. This is subterfuge: if the economic or "beneficIal"
state of things is to be decisive, the peculium was never his at all 3.
B.

AOTIO TRIBUTORIA 4•

The general principle of the liability enforced by this action, (which,
like the others, is Edictal,) is that if a slave trades with the peculium or
part of it to the knowledge of his dominus, (though not necessarily with
his consent,) the dO?11,inus is liable so far as that part of the peculium
will go, its proceeds and profits being included, the master having no
right to deduct what is due to himself, but ranking as an ordinary
creditor, the fund being distributed among the creditors pro rata5~
The actual actio tributoTict is only the last stage in a rather elaborate
procedure, set forth in the Edict. It contains a rule that any creditor
of the class stated, can call on the dominus to distribute the merces,
6
according to the above-mentioned principle-vocatio in tributum • The
distribution is done by the master unless he prefers to hand over
the fund as a whole, in which case the Praetor will appoint an
arbiter to carry out the distribution 7• The Edict then lays down the
rule that if the domin'us fails to make proper trib'Utio, then, and then
only, the actual actio tributoria can be brought 8 • Of the procedure
in the vocatio, the texts tell us little or nothing. The vocatio is generally
held to proceed from the Praetor; mainly, it seems, on the grounds that
9
the word vocatio is used so often that it must be Edicta1 , and that, as
10
the dominus and the other creditors are vocati , the summoner must be
the Praetor l l• The acceptance of this view raises another question. If
the vocatio is by the Praetor, is it contained in the Edict (set in operation by a creditor), as Lenel seems to hold in his conjectural restor~tion 12,
or does it require a subsequent act, a deGretL~m of the Praetor, as IS held
by some writers 13 ? The Corpus Iuris contains no evidence of any ~uch
decTet-um14, but it is very faintly suggested by the language of Theophllus,

~;

Pao.! mbay be explessmg the same VIew, but they are probably considering only the case of a
gestw egun before manumission and continued after
~ C. 4. 14. 2.
4 14. 4. 9. 2; 15. 2. '1. 7; 33. 8. 18.
D ~5. 1. 35; 15. 2. 1. 7.
I.e. he can avoid liability by ceding his rights against donee of
peculwm. Lhg. 15. 1. 51.
6 33. 4. 1. 10.
7 loco cit.
8 15.2.1. 7. Si cumpecttlio ... libel·um esse iussit.
•
9 14.( 4. 9. 2.
A gift of peculium i~ not ~lways. a ~ift of the peculim'es l'es but only of a paTS
tnc~~ta ante, p ..193).' so that the qu~stIOn IDlght arlse m leg. pel' vindicationem.
.The qu~stI,on IS of the annahs actio: if legatee makes a concessio of the same fund as
pec~fwm, he IS liable on old debts on ordinary principles.
15. 1. 35; 33. 8. 17.
12 15 2 1 pr
13 Or his heirs, Mandry, op. cit. 2. 376.
. . . .

1 15.1. 47. 6.
2 15.2.1. 7.
S Other jurists hold that to hand it over without taking security is dolus, so that the amount
is still imputable, 14. 4. 9. 2; 15. 2. 1. 7.
4 Mandry, op. cit. 2. 424sqq.; Karlowa, op. cit. 2. 1159.
5 14. 4.1.pr.-3, 5. PT., 5.6,5.11; G. 4.72; In. 4. 7. 3.
6 14.4. l.Pl"., 5.6.
7 14.4.7.1.
8 14.4.7,8,12.
9 14. 4. 1. Pl·., 5. 6, 5. 15, 5. 18, 7. 1. Lenel, Ed. Perp. § 103.
10 14. 4. 5. 15, 18.
H Karlowa, op. cit. 2. 1159.
.
.
12 Lenel, loc. cit. The vocatio is however not edicto, but ex ed~c~o, 14. 4 ..1. pr. ~arlowa, loc. ctt.
13 Karlowa, loc. cit. For others see Mandry, op. cit. 2. 439, h~mself ~lsa~reem~.
14 It is not to be inferred from occasiollal use of the expressIOn actw tnbutona to cover the
whole procedure, 14. 4. 5. 5.
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commenting on the text of the Institutes 1 in which this action is treated,
and still more faintly by the corresponding scholia in the Basilica 2. But,
in fact, the assumption that the vocatio issues from the Praetor is somewhat hasty. It is nowhere said that the Praetor vocat: the impersonal
form is always used. It does not follow from acceptance of the view
that the word stood in the Edict. It does not follow from the fact that
creditors are vocati. The simplest and most obvious view, entirely consistent with the texts, is that the creditor or creditors, who desiderant
tribui, by that act vocant ad tributum the dominus and the other
creditors 3. In any case a creditor applies, and the Edict authorises the
dominus to conduct the distribution 4.
It is essential that the slave have been engaged in trade. Though
the word merx is used, the Edict covers all kinds of business 5,
handicrafts as well as dealing 6 • But it must be a negotiatio, i.e.
a continuous course of ' trading, something more than an isolated
negotium 7. The trading must have been with the peculium or part
of itB, and the master must have known of the matter, though not
necessarily of the individual transaction 9. The texts make it clear that
mere knowledge suffices: it is not necessary that he approve. He need
not velle; non nolle is enough, patientia, not voluntas. An attitude of
indifference, non protestari et contradicere, satisfies the EdicVo. Nothing
could be more explicit, and this same distinction is also brought out in
other connexions ll • Yet Mandry 12 regards scientia as involving voluntas,
on account of the rule that scientia pupilli domini does not suffice 13, a
rule that he considers to depend on the fact that such a person is not
willensfahig, which implies in turn that scire is, in this connexion, an
act of the will, i.e. voluntas. But apart from other objections, the real
point of this text is that the effect of the state of mind, whatever it be,
is to irnpose an obligation, and a pupill~lS cannot bind himselp4. The
scientia of a pupillus does not suffice 15 : that of his tutor, or of the curator
of a furiosus 1G, or of a general procurator does 17•
The right to demand tributio, and, therefore, to share in it, applie~
only to creditors of the trade, and in respect of debts due in connexion
1 In. 4.7. 3 "dua'YKa~€L 70U o€cT7rchnu."
2 Bas. XVIII. 2. 1. n. f.
The ita ius dicit of G. 4. 72 in no way implies that the vocatio is
by the Praetor.
.
8 Cp. the similar language where there is a composition with creditors and they are 1'ocati by
the tutor who made the agreement, 2. 14. 44 (= 26. 7. 59).
4 14. 4.5. 19, 7. 1. If he prefers to leave it to an arbitrator, there is no reason to think he
loses his right to share, as is sometimes said on the authority of a dissidence among the
B y zantine scholiasts, 14. 4.7.4. Cp. Mandry, op. cit. 2. 437.
5 Including slave trading though slaves are not mel·ces, ante, p. 39.
6 14. 4. 1. 1.
7 See 14. 1. 1. 20, and the constant use of the word ne.qotiatio.
B 14. 4. 1. pr., 5. 11.
9 Si scierit servum peculiali merce negotiari, 14. 4. 1.1!1·.
10 14. 4. 1. 3.
11 14. 1. 1. 20; 9. 4. 2. 1; 50. 16. 209.
12 op . c~t. 2.427, 8.
18 14. 4. 3. 2.
14 Effect of death or supervening insanity of dominus on later transactions is not discussed,
and analogy does not help; there is similar lack of authority in other cases under these edicts.
.Ante, pp. 168, 170; Mandry, op. cit. 2. 428.
15 14. 4. 3. 2; 50. 17. 110. 2.
16 14. 4. 3. 1.
17 14. 4. 5. pr.
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with iV. It is possible on the words ei~~s rei causa, and nomine, that the
creditor must, as he naturally would, be aware of the connexion of his
contract with the trade 2• This is denied by Mandry, who thinks
objective connexion enough 3, but he hardly seems to distingui~h be~we~n
knowledge of the business, and knowledge of the master s sc:ent~a.
Nothing in any text justifies the view that any knowledge of t~IS last
kind was needed 4. The contract need not have been made wIth the
slave himself: it might be with his institor, or if he were an exercitor,
with his m agister navis, provided that the exercitio were to the master's
knowledO"e 5• We are told that the dominus comes in velut extraneus
creditor6~ and that debts due to him, or to a person in his potestas 7, or
to any master if there are several B, are brought into ~ccount. But ~here
is one important distinction: these persons are not, lIke other credItors,
confined to debts connected with the busine~s. All debts due to them
can be proved, of any kind, and even if they accrued before the trade
existed. The rule is somewhat illogical, and seems to have been
developed by the jurists on some gr~u.nd .of justice. . ~abeo ~c~09unts
for it by saying, suiJicere enim quod pnv~leg~~~m deduct:on~s perd.~d~t .
If a slave has several businesses of the same or dIfferent kInds, the
t?'ibutio is made separately for each one, and thus a creditor will be
confined to the trade or trades, in connexion '",ith which his contract
was made 10• The rule, no doubt juristic, is explained by Ulpian as
based on the fact that credit was given to that particular business,
which, if the slave had two businesses of the same kind, is not certainly
true. He adds that the other rule might cause loss to one who dealt
with a solvent business, for the benefit of those who had trusted an
insolvent one 11. The fund available for distribution covers not only
stock and its proceeds, but tools of trade, m·carii employed in the
business and debts due to it12. Obviously it does not cover goods
entrusted to the slave for sale: these and goods deposited for custody
and the like can be vindicated by their owner 13. In the same way a
creditor with a pledge can enforce it against the other creditors 14• The
division of the fund is pro ?'ata among the creditors who have proved
their claim, and so far as the texts go, there is no indication of any
114.4. 5.4,15,18; G. 4. 72; In. 4. 7. 3.
b
.
2 On this view a cn,sual transaction with one who afterwards turned out to
e managmg
such a business would not suffice.
3 op. cit. 2. 429.
See post , App. 1. .
f th d
.'
4 Ulpian speaks of creditors giving credit to the merx : he does not speak 0
e om~nus,
14. 4. 5. 15.
.
.
l·b·
Th· ·
5 14. 4. 5. 3 ; 14. 1. 1. 20, 6. pr.
It is called quasi t1ibt~tona, exernp 0 tn t~tonae.
IS IS
because the contract is not the slave's.
10 Z
5 15 16
614 . 4.1.p1'.
7h.t.5.9.
Bh.t.5.10. . 9h.t.5.7 . .
!:t . . '."
11 How in such a case debts due to the m aster not attachmg t.o any busmess wele dealt wIth
does not appear: perhaps charged pro rata. Mandry, op . cit . 2. 433.
12 14. 4. 5. 12- 14.
13 h. t. 5. 18 .
14 There must be an actual .pledge: the mere fact that all the stock had been bought from
one creditor and he was unpaid gave him no priority, h. t. 5. 8, 17.
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privilege for particular debts. It does not appear whether the merx
~s sold or distributed in kind. Two texts do, indeed, suggest sale of
ItI, and no doubt this would usually be the most convenient course, but
there is no indication that this was necessary, nor are we told of any
rules as to the conduct of the sale. But there is not here, as there is in
the actio de peculio, any preference for first comers2. The demand of
one creditor does not compel others to come in 3: it merely authorises
t~le~ to do so, and thus, if less than the whole number appear and
dIVIde the fund, they must give security for a refund on account of other
claims by outstanding creditors, and for any debts, due to the dominus,
which may not then be reckon able 4. It may be presumed that if the
dorn~nus or a. cr~ditor who has come in has deliberately refrained from
provm~ a~y lIqUld debt, he cannot avail himself of the security 5.
!~ IS m carrying out the distribution that the dominus may incur
hablhty to the actual actio tributoria 6• Mere failure to carry out his
duty properly is not enough: there must have been dolus 7• Liability
does not arise if the act were done by mistake and not nersisted in after
discovery of the error 8. Of course dolus may take ma~y forms 9. One
tex~ ~n the nature of the necessary dolus raises a curious point. Labeo,
decldmg a doubtful pointI°, observes that if the dominus denies, cuiquam
deberi, this is such dolus as justifies the action, for which view he, or
Ulpian, gives the reason alioquin expediet domino negare. No one can
have doubted that refusal to satisfy a liquid and known claim was dolus:
this cannot have been the doubtful point. The real question is: if a
credit~r claims tributio, and the master says there are no debts, and
there IS therefore no tributio, can this be said to be dolus in tribuendo?
Yes! says Labeo, otherwise a master need never be liable to the action.
. Dolus must on general principle be proved by the plaintiff, and in
ItS absence the defendant is entitled to absolution ll.
If the sla ve of an impubes or furiosus trades, sciente tutore vel
curatore, we have seen that there may be tributio. But he is not to
. profit or lose by his guardian's dolus, and we are told that he is liable
only so far as he has profited. Pomponius thinks he is liable, but

.

•
1 h. t. 7. 3, 12: . The
III bon01"u?n vend~tlo.

language negatives the hypothesis that the method was similar to that

: h. t.6.
3 ~an<h'y, op .. cit. 2. 437.
5 See, e.g., h. t. 5. 1~, 7. pi'. .~robably securIty f?r P?ssIble refund was always taken.

~he case was not lIkely to anse. Though the tnbutw exhausted the claim to that particular
fund, It had, so far, no novatory effect: the creditor might still sue de peculio for any unpaid
balance.
: h. t .. 7. 2. .
: h. t. 12.
.
8 h. t. 7. 3.
Paym.g hImself too much, paJ:Illg another too lIttle, not paying the right amount into the
fund, wastmg the assets, not enforcmg debts etc., h. t. 7. 2-4.
10 h. t. 7.4.
11 Hence a difficulty. If the action was brought, e.g. on account of denial of the debt and it
aPI?eared that the money was due.but the dorr;inu:s had acted in good faith, what was the ;'esult?
If It was ma~e clear before ~h.e actIOn, t~ persIst III the refusal was dolus (h. t. 7. 2), but what if
the explanatIOn were after htlS contestatw?
•
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will be discharged by cession of the actions which the facts have given
him against his guardian. Ulpian agrees that at any rate he must cede
those actions 1• But if the incapax, during or after the incapacity, but
while he is doli capax, is himself guilty of dolus, he is liable: the
guardian's scientia is needed to bring the Edict into operation, but the
ward's dolus suffices 2 •
The action is perpetua though the slave be dead 3, and it lies against
the heres, or other successor, only in so far as he has received anything.
Hence if the slave is freed by will, and his peculium is left to him,
Labeo says the heres is not liable, since he has not received the peculi'L~m,
and has committed no fraud . But we have seen that it is his right
and duty to take security for peculiares actiones4, at least according to
the view which prevailed, and, accordingly, Pomponius here observes
that if he has failed to do this or to deduct, he is liable, since this is
practically dolus in him 5.
It is clear that these last rules have a very delictal look, and it is
commonly held that the action is essentially delictal 6, partly on the
evidence of these rules, and partly on that of the use of the expression,
dolum malum coercet domini 7. But we are told by Julian 8 that the
action, non de dolo est, sed 1"ei persecution em continet, from which fact he
deduces the further rule that it is perpetuct against the heres, though
the slave be dead, quamvis non aliter quam dolo interveniente competat.
This language seems to negative delictal character, and Mand ry 9 holds
that the action is contractual, and grouped with the other actiones
adiect~'tiae qualitatis. He observes that there were other actiones based
on dolus, but contractual, e.g., depositi, and it may be added that the
rule that heres was liable only so far as he profited applied there too 10•
He points out that if a vicarius traded sciente ordinario, the master was
liable de peculio ordinarii, and the debts due to ordinari1./s were not
deducted 11: this he regards as an actio tributoria de pec'Lllio, and as
negativing the delictal character of our action, since de peculio does not
lie on delict. Karlowa 12 contends that this action is not tributoria at all,
but an ordinary actio de pec'Ldio, given on the peculium of the ordinarius for contract by vicari'L(;s made with his knowledge. But such
an actio de peculio is inadmissible: there is no way of harmonising this
text with ordinary principle except by treating it as a tributoria de
peculio 13• It may be said, further, that the place of our action in the
Edict l 4, and its treatment in the Institutes 15 indicate tbat it is an
1 14.4. 3. 1. The rule differs in form, though perhaps no more, from that laid down in de
peculio, ante, p. 218.
2 14.4. 3. 2,4.
S h. t. 7. 5,8.
4 33.8. 18; ante, p. 232.
5 14.4.9. 2.
6 See the literatme cited, Manelry, op. cit. 2. 450.
7 14. 4. 7. 2.
Kadowa, op. cit. 2. 1162.
8 h. t. 8.
9 op. cit. 2. 450.
10 16. 3. 1. 47.
11 14.4. 5. 1.
12 op. cit. 2. 1163.
13 }Jost, pp. 243 sq.
14 Lenel, Eel. Perp. § 103.
15 In. 4. 7. 3.
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ordinary actio adiectitiae qualitatis, of like nature with the rest, and this
seems the better view 1.
Between this action and that de peculio the creditor must choose, for
having sued by one, he cannot fall back on the other2. Mere vocatio
in tributum will not bar actio de peculio: the facts thus ascertained
will determine his choice, since, in the absence of the act.ions by which
he can recover in solidum, the actio de peculio may be, on the facts,
the best. There is no need to prove dolus, and though the dominus
can deduct, the fund may be so much increased as will more than
counterbalance this 3. On the assumption that the action is contractual,
there is no reason to see, in this rule of choice, anything more than the
ordinary consumptive effect of litis contestatio. But those who think
the action delictal cannot accept this view, for it would then seem that,
on the analogy of the concurrence of actio Aquilia and a contractual
action, the one does not necessarily bar the other, as to any excess
recoverable by iV.
Presumably the action exhausts the claim to the then existing
merx, and presumably also, there may be a renewed vocatio for later
additions, to the same extent as there might be renewal of the actio de
peculio.
There is little authority as to the relation of this action with the
other Edictal actions. We are told that, as the facts which would base
institoria (or exercitoria) cannot base tributoria, the bringing of the
former has no effect on the right to bring the latter, and probably the
converse is true 5•
1 Nothing important turns on the point, as it does not help us to reconstruct the formula of
which we know nothing . Lenel, Ed. Perp. § 103. The action has a certain penal character. The
defendant must account for all that he would have handed over apart from dolus, 14. 4. 7. 2. He
may thus have to pay more than the peculium now contains, since it may have been diminished
by accident.
214.4.9. 1.
II h. t. 11; G. 4. 74 a; In. 4.7.5.
Where one creditor had brought de peculio and another
tributo)'ia, the owner could deduct, in de peculio, any sum he had unduly paid to himself, in
the distribution, in payment of debt due from the slave, since, as he would have to refund it, it
was still due from the slave, h. t. 12.
4 Thus Ral'lowa holds (op. cit. 2. 1164) that he is compelled to choose on grounds of
fairness, as against other creditors and the dominus. Choice of this action did not of course bar
de pewlio for any other debt, h. t . 9. 1.
5 As to these points see App. n. As to the procedural relations of the various actions see
G. 4.74; In. 4.7.5; D. 14. 5. 4. 5 etc.

OHAPTER X.
SPEOIAL OASES.

SERVUS VIOARIUS. S. FILIIFAMILIAS.
S. IN BONIS. S. LA TIN!.

WE are told in the Sources that servorum una est condicio 1• This
proposition expresses, in an inaccurate way, a fact; i.e. that in general all
slaves are in the same position, in that their faculties are derivative.
The slave, as such, has scarcely anything that can be called a right, and
the liabilities of most slaves are much alike. But whatever Justinian
and his authorities may mean, there is no evident sense of the phrase
in which it is exact. In social standing there is the widest difference
between different slaves. In legal capacity they differ, if not so
widely, at least considerably. . These differences are however for the
most part not due to any peculiarities in the slave, but result from
something affecting the holder, or his title, or from something in the
authorisation conferred on the slave. A slave with peculium is the same
kind of slave as one without. So in the case of a derelict slave, or one
pendente usujruct11J manumissus. But there are some cases which cannot
be so explained away. Such are that of the stat1tliber, who has a sort
of incapacity to be jurally injured, though he is still a slave, and those
of servi publici populi Romani, servi fiscales, and, possibly, servi municipii,
who have privileges not distinguishable from property rights 2.
Real or apparent, inherent or resulting from their special relations
with other persons, these distinctions need discussion: accordingly we
shall consider the special cases in which the position of the slave causes
exceptional results to flow from his acts, or from acts affecting him. As
the cases are for the most part quite distinct, no attempt is made at
anything more than rough grouping.
1.

SERVUS VI OA RI us.

The servus vicarius, in the sense in which the expression is here
used, is one who forms part of another slave's peculium. Erman 3 traces
1. 5. 5. pr.; In. 1. 3. 4; Theoph. 1. 5.
The slave informally freed before the lex hmia, and the serous poenae. And see
C. Th. 4. 12. 5.
.
3 Erman, Servus Vicarius, ch. 1, § 4.
This valuable monograph has been much used in
the preparation of the following remarks. It has a good list of texts and inscriptions. The
author deals largely with the "Family Law" of the matter.
1
2
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the name to the practice of allowing slaves to procure others to serve as
deputies for them, in their special services to the master, but, as we
know him in the Sources, the vicarius is not an agent or deputy for the
principal slave, except in the same degree and way in which a servus
ordinarius may be said to be a deputy for his master. Legal texts
dealing with vicarii are few, a circumstance which proves not that
they were few, but that they were not legally important. Thus of the
existing texts a large proportion deal with them only as chattels, and
there seems to be only one 1 which refers to the acquisition of property
by a vicarius, though others mention vicarii vicarii2. On the other
hand there are several which deal with contractual liabilities incurred
nomine vicarii, a fact which suggests that they usually belong to persons
like dispensatores and institores, acting indeed as clerks to theses. The
value of the principal slave bears no necessary relation to that of his
vicarius, which may be much greater, especially in the case of an old
slave who has amassed a large peculium 4•
As the peculi1.tm is de facto the property of the slave, so, necessarily,
is his vicarius. This conception is allowed to determine points of
constructj.on in wills in. a striking way. Ulpian quotes Pomponius as
saying that a gift of servi mei will not include vicarii 5• But it is clear
that this could not . always be so: there must have been some circumstance raising a presumption that all 'slaves were not included.
Other texts go in the same direction, but there is always something to
raise a presumption. Alfenus says that if his peculium is left to a freed
slave, and the will also contains a gift to X of omnes ancillas meas, this
last does not cover ancillae in the peculi'L~m 6. Here the rule really is
that the specific gift takes precedence of the more general 7• Where a
slave and his vicari'L~s were freed and given their pec'L~lia, a vicari'LlS
vicarii did not become common, a rule expressly based on voluntas
testatoris, which would hardly have been necessary if, as a matter of law,
a vicarius was not regarded as the property of his master's ownerS. All
these, being constructions of wills, shew only what was the common
mode of speech which the testator was likely to have used, and the rule
goes no further. Erman 9 indeed seems inclined to consider it as more
15. 1. 31.
~ e.g. 33. 8. 6. 3; 33. 8. 25.
Erman, op. cit. §§ 4,5. He comes to this conclusion largely on the. evi~ence of inscriptions.
21. 1. 44. pr. It must not be inferred from the word acced~t that v~canus was an accessory.
In a legacy of servus ct~m vicariis, the legacy of vicar-ii is good, though se7'VUS be dead. In. 2.
20. 17; D. 33. 8. 4. If the slaves on a farm are pledged, vicaTii not employed there are not
included, 20. 1. 32.
5 32. 73. 5.
6 33. 8. 15.
7 50. 17. 80. A peculiurn including a vicarius was left; there was a gift of liberty to the
vical'ius: it took effect on that ground, 40. 4. 10. pr.
S 33. 8. 6. 3.
Where" all the slaves dwelling on a farm" were left, Ulpian quotes Celsus as
holding that this did not cover vicarii e01'um (33. 7. 12. 44; cp. 20. 1. 32), a rule which is
somewhat obscure.
9 op. cit. 450.
1
3
4

CH. X]

Legacy of Servus Vicarius

241

important, and cites a text dealing with construction of an agreement,
as laying down the same rule. But it does not: the construction there
applied excludes all slaves only momentarily on the farm, whether
vicarii or noVo
In one text2, dominus (D) and slave (S) have a
common slave, V. D, by will, frees S, cum peculio, and also leaves V to S
and L. Labeo and Trebatius agree that L gets only a quarter. That is,
the special gift is not contemplated as destroying the general gift: each
covers half. Pothier 3 considers this to be due to the fact that, as the
special gift covers something not in the general gift, it can be given a
meaning without infringing on the latter, and is therefore so interpreted. But it is at least equally likely, since the authors are early,
that it expresses a logical rule on which the principle of construction by
voluntas has not made, as yet, much inroad.
Two texts are difficult. A slave, S, is freed, cum peculio, and his
vicarius, V, is left to T. J ulian says, teste Scaevola, that what is ipso iure
deducted from the legacy of peculium on account of debt to dominus,
goes to T, the legatee of the vicarius 4 • This obscure text may perhaps
mean that Julian does not here apply the rule that a specific supersedes
a general legacy. There are thus two legacies of V. But that to S is
only of a part of V, since part of him is not in pec'ulio, by reason .of
debts o• That part of V which S does not take goes to T, who thus wIll
take more than half. They are in fact re coniuncti as to a certain part
of V. This they divide. T takes the rest 6 •
Another text says that a legacy of vicarius includes one of his
peculium 7 • This is so contrary to principle, and to express texts S, that
it gives rise to doubts. The opening and concluding clauses are
regarded by Gradenwitz as interpolated 9. This of itself would throw
doubt on the rest which though short is the most important part. But
this looks as doubtful as the other parts: Ulpian is as little likely to
have said putamus as to have described himself as a slave 10.
Except for one unimportant chance allusion l l, the texts seem to be
silent as to acquisition and alienation by vicarii. This is probably due to
absence, or rarity, of practice. The vicarius is the lowest class of slave
and probably rarely acts independently. As a clerk he contracts, and
there are difficult questions to answer, as to the effect of his contracts.
It is easy to see that similar difficulties might arise in connexion with
iura in rem, and rarity seems the only explanation of the silence of the
20. l. 32. It implies that if definitely employed on the farm vicarii were included.
33. 8. 22. l.
3 ad h. l.
4 33. 8. 2l.
5 Ante, p. 225.
6 Other explanations: Pernice, Labeo, l. 383 (somewhat similar) ; Mandry, Familiengiiterrecht,
l. 193; Pothier, ad h. l.
7 33. 8. 6. 2.
S e.g. 33. 8. 24.
9 Graden~tz, Interpol. ~15.
lO To complete the account of him as a chattel it should be saId that the ~rdi~~9' warran~y
of soundness exists on sale of vicarius. But, apart from express warranty, vwan~, mcluded In
a peculium sold, are sold tales quales, 21. 1. 33. pr.
11 18.1.31.
1
2

B. R. L.
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texts. It is not desirable to occupy much space with speculation: it
must suffice to suggest a few of the questions which arise. In general
it is clear that he acquires to the servus ordinarius, his acquisitions
forming part of the peculium; but it is also not to be doubted that
he can acquire, directly, to the dominus l • This would result from
iussum, and perhaps, though this is not so clear, from acquisition
nominatim to him. The ordinary results of his operae will go to
servus ordinarius 2. But will acquisitions ex re domini go to the
dominus direCtly or into the peculium? At first the former seems
obvious but it cannot be called certain. There is more or less of a
relation' of joint ownership between dominus and ordinarius, but we
cannot apply the rules of common ownership: these would make such
acquisitions co~mon s, but so they would acquisitions ex operis. The
relation is more like that of usufructuary and owner, but even this
analogy is imperfect since a legacy to the vicarius would probably go
to the ordinarius. On the other hand it is not like the case of a serv'us
peculii castrensis 4 , since the dominus certainly has a real right in the
slave. We know that for acquisition of 'possession in re peculiari 5, the
knowledge of dominus is not needed, and no doubt an analogous rule
applies here. The difficulties which arise in connexion with bona fides,
and similar matters, in relation hereto, can be judged from those which
arise in the case of an ordinary slave 6 • In relation to the acquisition of
a usufruct by will, it is not possible to say how far the life of vicar-ius
or ordinarius set a limit of duration'1.
It is surprising that there is not a single text dealing with a claim
by the master on a contract by vicarius, though there are many texts
dealing with liability on his contracts. Of course the right must vest
in the master; the distribution of any proceeds of action being determined by the rules of acquisition as between the master and the
ordinarius, ef which we have had to admit ignorance.
It is not possible to consider the further complications which result
in all these cases if the vicarius has himself a peculium. But since we
shall have to deal with the liabilities resulting from his acts, and are
not in this case left so much in the dark by the texts, it is important to
say a word or two about his peculium. We are told that gift of a
peculium to a slave is a gift of one to his vicarius 8, which no doubt
means that ordinarius can give him one without further authorisation
from the dominus. As the peculium of vicarius is part of that of
Erman, op. cit. 452-455
2 18. 1. 31.
3 Post, Ch. XVI.; cp. 33. 8. 22. 1.
49. 17. pass.
. . .
5 Ante, p. 2~.
6 Ante, p. 135 ..
7 Ante, p . 152. So, in lllstItutlOns, . the questIOn for whom he acqmred was probably
decided on principles similar to those applied between oWD;er lI:nd fr~ctuary (post, 9h. xv..). ~ 0
doubt owner must assent, and it was the knowledge of mcan,us WhICh was materIal for cretw,
ante, p. 143.
.
8 15. 1. 6.
1
4
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ordinarius this is enabling another person to pledge the owner's credit,
to the extent at least of part of the peculium. It does not follow from
this that a slave with lib era administratio can confer a similar right on
his vicarius: indeed the absence of texts dealing with alienations by
vicarius suggests that this is not SOl. The principles of concessio
peculii were fixed, as we have seen 2, early, and not in view of any
resulting obligation. But a gift of administratio is a later idea and
definitely authorises alienation. It is by no means obvious that a
delegation of this power should proceed as a matter of course. It is
to be remembered also that, so long as a peculium exists, contracts,
even if prohibited, bind the masterS, but this is not true of specific
alienations under an existing administratio 4 •
The peculium may consist wholly or in part of property given by
the owner of the ordinarius 5. In arriving at the actual content of the
peculium, complications result from the existence of debts between
ordinarius and vicarius. Thus a debt of ordinarius to vicarius is not
deducted in a legacy of peculium ordinarii 6, for obvious reasons, though
it is in strictness a debt to a conservus, while conversely a debt of
vicarius to ordinarius will be deducted from a legacy of peculium
mcan~ .

Upon the liabilities created by the contracts of vicarius, there is a
good deal of authority, not all of a very intelligible kind. The chief
difficulty is due to the fact that, besides the liability of the master to
the extent of the peculium vicarii, which certainly exists, however it may
be enforced, there is, or may be, also, a secondary liability limited to the
peculium of the ordinaTius, for acts done under his authority, or with
his knowledge, such that, if done by the ordinarius, under the authority,
or with the knowledge, of the dominus, they would impose a special
liability on the latter.
Before entering on the difficulties of the texts, it is necessary to face
an important question. We have seen that the vicarius is the slave of
the ordinarius, and only secondarily the slave of the dominus. But this
notion can be pushed too far. One critic'1 goes so far as to say that as
vicarius was not directly the slave of the dominus, no direct actio de
peculio, etc., could be brought against the dominus on his account, but
that all such actions took the form of an actio de peculio ordinarii,
vicarii nomine, a view which leads Affolter to such awkward forms as
actio de peculio ordinarii de in rem verso vicarii nomine, and actio de
See, however, Erman, op. cit. 477.
2 Ante, pp. 187, 196.
Ante, p. 212.
4 Ante, p. 204.
' .
15. 1. 4. 6. As to what was in his peculi.urn, no doubt ;rules fl,nalogous .to those as between
owner and ordina?ius were applied. He and his peculiurn were in that of ol'dinari~ts, but of
course he was not in his own peculiurn, 15. 1. 7. 4, 38. 2; 33. 8. 16. l.
6 33. 8. 9. P?·.
7 Affolter, Kr. Viert. 42, p. 351; Z. S. S. 23, p. 61.
1
3
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peculi~ o:dinari~ quod iussu vicarii nomine. This view is rested mainly
on prInCiple, remforced by the consideration that the direct action
cannot be made out from the texts, while this indirect form is often
~entio~ed. But the facts are otherwise. An actio de peculio vicarii
IS mentIOned at least three times!, and, for Affolter's form, he gives no
reference, and search has not revealed any instance. We have seen the
dominus giving money to vicarius for his peculium 2, authorising exercitio
by the vicarius 3 , having knowledge of his trading4, and benefiting by
versio in rem. eius of ~is acquisitions 5• The evidence is overwhelming in
favour of a dIrect actw de peculio on contracts by vicari'L(;s.
. The rules as to ~eductions from the peculium vicarii present little
dIfficulty. In an actIOn de peculio ordinarii, debts due from vicarius to
d?mi~us
a conse~vus can be deducted, but only from the peculium of
vwanus, SInce outsIde that ·they have no existence 6. The next text7
applies this principle to legacy of peculium ordinarii, and elsewhere 8
Africanus points out that they cannot be deducted, even to the value
of the vicarius himself, since he is not a part of his own peculium.
Debts due from the ordinarius to him are not deducted though he is a
conservus, since this would only mean removal of the sum from one part
of the available peculium to another !I. Conversely debts due from
dominus to vicarius would be in peculio ordinarii, while debts due from
vicarius to ordinarius would be neglected. In an actio de peculio vicarii,
debts due to the dominus or ordinarius are deducted lO and conversely
debts from them are added so far, in the case of o~din~rius as hi~
peculium will go. Erman points outll that this may practicali y have
much the same effect as if vicarius were in his own peculium. A
creditor of peculium vicarii, enforcing a claim against ordinarius, might
have the right to claim vicarius, or his value, as a part of pec'ulium

0:

ordinarii 12.
It is also held by Erman 13 that debts due to dominus from ordinarius
c~n be deducted in an actio de peculio vicarii, since he is entitled to pay
hImself out of any part of the peculium of ordinarius at any time. He
regards the right as subject to the limitation that such a payment might
be dolose removal from the peculium, if the rest of the peculium
ordinarii would suffice to pay it. The same result would be reached by
the rule that deduction can be made only, si non hoc aliunde consequi
potuit 14• It may be doubted indeed whether it could be dolus to pay
14. 3. 12; 15. 1. 19. pr.; 15. 3. 17. 1.
Pomponius treats it as the normal case, 15. 1. 4. 6.
3 14. 1. 1. 22.
14.4.5.1.
5 15.3.17. 1.
6 15. 1. 17, 38. 2.
15. 1. 18, 38. 2.
8 33. 8. 16. 1.
9 In. 4. 7. 4; G. 4. 73; D. 15. 1. 17. In 33. 8. 9 the same principle is applied to legacies
10 15.1. 17.
11 op. cit. 475 6.
.
• 12 15. 1. 3~. 2. This ,is all Erman means, though. he dnce speaks of vicarius as actually in
hIS ownpe~ulwm (p. 475). Affolter seems to treat thIS as Erman 's real view, Z. S. S. lac. cit.
13 op. c~t . 475, 479.
14 15. 1. 11. 6.
1
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yourself with your own money, and, moreover, any debt deductible at
all is, ipso facto, not in the peculium: there can be no question of
removal 1. This circumstance destroys the force of the analogy set up
by Erman between this case and that of a man who pays his own debts
with the peculium of a slave, to the prejudice of the creditors of the
latter2. But it is not clear that the right of deduction for such debts
exists at all, even so limited. It seems to be asserted in one text 3, but, as
Affolter remarks 4 , the allusion is, on the face of it, to an actio de peculio
ordinarii. And there is a text which throws doubt on it. Africanus tells
us 5 that if under a contract by vicarius, something is versum in peculium
ordinarii, the creditor has an actio de in rem verso, de peculio ordinarii,
and therefore subject to deductions for debts due to the dominus from
that peculium. But if it is versum in rem domini there is no deduction
for debts of the ordina1"ius. There will certainly be a deduction for
debts due to the dominus from the vicarius 6 , since such debt, on
general principle, destroys a versum 7• But if Erman's view is correct,
debts due from ordinarius ought to be deducted too, for they would be
covered by the rule that a dominus can set off against a versum what he
may claim from the peculium of the slave who made the versio.
One text dealing with actio de peculio is difficult. We are told that if
an actio de peculio ordinarii has been brought there can be no further
actio de peculio vicarii, but that if an actio de peculio vicarii has been
brought, there may be an actio de peculio ordinarii 8• Leaving out of consideration the question of consumptio litis 9, the difficulty remains that,
as it is a transaction of the ordinarius which gives de peculio ordinarii,
and one of the vicarius which gives de peculio vicarii, it is not easy to
see what this transaction is, which may give rise to either. We might
of course suppose a transaction in which they both took part, but it is
more likely that the case is one in which the vicarius made the contract
with such privity of ordinarius as, if it had been of dominus, would have
given an actio in solidum. We shall have shortly to consider such cases.
There is little authority as to the actio de in rem verso. So far as
the versio is in rem domini the ordinary principles apply: the versio is
liable to cancellation for debts of the vicarius, but, as the text says, not
for those of ordinarius 10. But, if it is in peculium ordinarii, the action
is subject to another limit. It is practically de peculio ordinarii, and
like any other such action is temporary, (not, as an ordinary actio de in
rem verso is, perpetual,) and liable to be limited, by the death of the
1 It is in no sense solutio. This is brought out in two texts dealing with vica1'ii. 15. 1. 11.
4, 5 has already been considered (ante, p. 224). See also 10. 3. 25. This principle is not
affected by the rule that in some cases deduction is allowed only si dolo careat, 15. 1. 9. 4.
This has no connexion with the rules as to dolose l'emoval.
2 op. cit. p. 479.
s 15.1. 17.
4 Krit. Viertel., loco cit.
5 15.3.17.1.
6 Affolter, lac. cit., denies this.
715.3.10.7,8.
B 15.1. 19. pr.
9 Post, App. II.
10 15.3.17. 1. It does not mention debt of vicaritts.
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ordinarius, to an annus utilis, and to be cancelled by his debt to the
domim(;s. Africanus observes that the actio de peculio et in rem verso
is here brought on the peculium vicarii, and that it may seem odd that
it should be affected by the death of the ordinarius. But, he adds,
ea res cannot be in the peculium vicarii, except so long as the peculium
O1'~inarii exists. The ea res is the versum, the reason being, as is
saId above, that the liability only arises by the intervention of the
ordinarius, and is therefore subject to the limitation attaching to other
obligations established by him. It does not mean, as the glossators
supposed \ that the peculi1l,m vicarii, and therefore all liability on his
contract, ended with the peculium ordina.rii. Whether that endured
after the death of the ordinarius depended bn the action of dominus: if
he left it, it was still peculium. All that is needed is that he does
not take it awa y 2. There seems no reason to think Africanus adopted
the form ea res non est in peculio vicarii when he meant" there is no
peculi1(;m vicarii 3."
The meagreness of the textual authority 4 strongly suggests that these
cases were rare, and it may be that the discussion is mainly academic.
An impression of the same sort is left by the one text 5 which deals with
actio trib1doria. It leaves so many practical points undecided that the
general result is not very informing. If the trading was with the
knowledge of dominus but not of ordinarius, there is a direct actio
tributoria 6• The effect is that debts due to the master come into tributio
but those to ordinarius do not, 'but are deducted in full, notwithstand~
ing the rule that debts due to conservi come into tributi0 7• If the
ordinari'us alone knew, the text says there is an actio de pecy,lio ordinarii, such that what is due from vicarius to dominus is deducted but
not what is due to the ordinarius. The text expressly contrasts'this
with actio tributoria, and this seems to imply that it is not itself such
an action. But, as Erman rem arks 8, it is incredible that the whole
pecl(;lium of ordinarius should be liable on such a contract, not of his
making or authorisation. It would be to put the case on the same level
as that in which the ordinarius has given iussum for the contract. The
.c inelegantia" of this is obvious.
If it is tributoria, the fund available
is the merx pec1diaris vicarii, as in the direct actio tributoria, but the
present one has the disadvantage of being liable to extinction by the
cesser of peculi'um ordinarii from any cause, and, further, that debts
due to domin7.ts are deducted in solidum, while in the other they come
~

Erman, 0p. cit . .481 s q . .
. 2 15. 1. 7: 1.
15. 3. 17. 1. ThIS text contams the only allUSIOn to quod ~ussu, nomine vicarii. Apparently
the rules were the same.
.
4 14. 3. 12 also contains a reference to de in rem verso post p 248
5 14. 4. 5. 1.
'
,.
.
6 Affolter, Krit. Viertel., 1900, who denies any such direct action does not deal with this text
7 14. 4. 5. 9.
8 .op. cit. 4 8 8 . '
.
'
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into tributio. But as debts to ordinarius are probably commoner, and
as to these the rule is reversed, this may be rather an advantage. The
general result is more rational, and is nO.t whol~y ex?lude~ by the fact
that the action is expressly contrasted WIth actw tr~butor~a. Such an
action cannot be, properly speaking, tributori~, since .the negotium is
l
not sciente eo cuius in potestate est, as the EdICt req Ulres. It can be
only an actio uti lis or ad exemplum tributoriae.
There is a still further difficulty. If both knew, we are told that
the creditor has the choice of these two actions, sic tamen ut utrumque
tribuatur. If this applies to both actions, it is difficult to see the me.aning of the option, so long as there is an! choi~e, (i.e. so long as p~cuhurn
ordinarii subsists,) since the merx avaIlable IS the same, the claIms are
the same and the same debts are brought into tributio. If the words
quoted ~pply only to the direct actio tributoria, as Erman seem~ to
hold 2 then this must always be the best, since the debts due to dom~nus
would be deducted in solidum in the other. It is difficult to suppose, as
Erman does, that the option is mentioned only with .a ~i~w to sy~metrr
The option indeed suggests that the action. WhICh IS not tnbutona
is the ordinary de peculio ordinarii, in .whICh t~e fu~d. would be
different. We have seen above that this leads to an madmlsslble result.
It is difficult to avoid the impression that the whole thing is a~ nnc?nsidered dealing, either by Ulpian or by Tri?oni~n, with a tOplC whICh
did not arise in practice, and that impressIOn IS strengthened by the
omissIons 3.
•
If a vicarius acts as magister navis or institor for the dom~nus, the
ordinary rules apply4, these actions having indeed n~ neces~ary. connexion with the household relation. In relation to actw exerc~tona,. we
are told that if vicarius exercet by authority of ordinariu~, t?e dormnu.s
is liable de peculio ordinarii, a plain applicat~on of pn~Clp~e, ~nd
ordinarius himself is exercitor without authOrIty, and vwan'us IS hIS
magister navis, the same result of course follows 5. T?e onl~ te~t dealing with the actio institoria in this conne~ion.6 deals WIth a ~ncar~us w~o
is hired from the ordinarius and made ~nst~tor by the thlrd party, In
which capacity he sells to his own dominus . . The text. observes that
this is a sale, for, though the master is not hable to h~s sl~ve~ yet .h.e
can possess pro emptore, and usucapt. The owner has ~nst~tona ut~hs
against the hirer. Its 1(;tilis character may be due to the fact that the
transaction was between a man and his own slave 7. The remedy the

:f

Lenel Ed Perp § 103
2 op. cit. pp. 489, 490.
..'
l ;.
s Did o;din~l'ius c'arry o~t the tl-ibutio? He could not unless he !J.ad adm~mst~at~o pec~~~,
since it involved alienation (ante, p. 201). If he did not, did the dormnus? If so, It IS, orreal y
be his dolus which bases the action; and the distinction between the two cart4b~c~e~ 'T2 .
'4 14. 1. 1. 22, in fin.
5 14. 1. 1. 22, ~3.
.
. i 'X:P '1 ~oids
7 In 14.1. 5, where D contracts with his own slave actmg as mag~ster nav~s or , au a
giving the action a name.
1
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othe.r way is, for analogous reasons, a little indirect 1. The vicarius has
no rIght of action to cede to his principal. Accordingly the text gives
tl?e e.mployer an actio de peculio ordinarii on the contract of hire of
vwanus, and de peculio vicarii on the mandate to him to sell. It then
add~: preti~1n~ue quo emisti in rem tuam versum videri poterit eo quod
deb~tor serm tu~ fac~us esses. Apparently Julian's point is that as the
contract was .wlth hIS own slave it is not directly enforceable, so that in
a sense the rIghts acquired by him under it are clear profiV.
The law a; to n?xalliab.ility for a vicarius is not quite clear. Africa~lUs tens us that If a donnnus has defended a vicarius noxally, and has
paId the damages, and afterwards freed the ordinarius, cum peculio, he may
ded~ct ~rom..the peculium of the vicarius what he paid, since it was pro
cap~te. vwan~, and so made him a debtor. If there is not enough in that
pecul~um, he can deduct from the rest of the peculium of the ordinarius,
bu~, III tha~ ca~e, only up to the value of the vicarius, this being all for
WhIC~ ord~nanus could have been liable. This text leaves open the
questIOn w~et!ler. the liability is limited to the peculium ordinarii.
~y such IImltat~on seems unfair to the injured person, and, on the
vIew. of them WhIC~ w~ have taken, is in no way compelled by the
~elatlOns between vwanus a.nd dominus. Pomponius la.ys down the rule
with this view of the matter. He says4 the dom'
.
rIn blaccordance
. h
~nus IS
.la e elt er to pay in solidum or to surrender.
It is the more surprismg ~o fin~ that Paul takes, or seems to take, a contrary view. He is
deahng Wlt~ the case ~f a ~erv~s exercitor whose vicarius does damage,
and he ~ays that dommus 18 lIable, ac si is exercitor liber et hic vicarius
se'J'~us e~us esset ut de peculio servi tui ad noxam dedere vicarium damner~s, WIth a further remark that if your ordinarius was privy to the
damnum, you are noxally liable on his account. The words, de peculio
... ~d noxam dedeTe, ~ook doubtful, since they set up no alternative such
as IS usually found In noxal actions, and, instead, limit even the sur~ender to what may be less than the value of the vicarius. Accordingly
It. has been proposed 6 to read aut noxae dedere, which avoids that
dIfficul~y, explains the language of our text, and has ~ome authority.
~ut thIS leaves the contradiction absolute. If the text was written as
It stand.s, ?y Paul, which is not certain 7, it is not clear that there is a
contr~dlctIOn. The text is dealing with the actio in factum against
exerc~tor for damage by persons employed on the shipS, which, as Lenel
1 Lenel, who holds that th
.
• was always ut2hs
.. where instito1' was a slave (Ed.
Perp.
§ 102), thinks the
~ ac t"W.Wst2t01·2a
l'etention by the compi~~Cs~ptlOnal CIrcumstances account not for the use of the word, but for its
2 For other explanations see
Tnhr D .
text is another authority for dire:~nactio' e III remtve;-so! 26~ sqq. It may be noted that the
3 33.8.16. pr.
4 15 1 23 ns on acc~un 0 mcarws.
7 The part we h
. ' '. .
9. 4. 19. 2.
6 See Mommsen's text
mere repetition. ave conSIdered IS oddly expressed, and the final clause besides being corrupt

8

Ante, p. 122.
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saysI, may not have had any special edict, but, in any case, makes the
exercitor personally liable, and not merely indirectly and vicariously,
as in the case of ordinary liability for slaves. That this distinction is
real appears from the fact that though, if the wrong-doer is his own
slave, he is released by noxal surrender, the jurist finds it necessary to
justi(y this by special reasons 2, instead of letting it go as a matter of
course. As the liability is personal to the exercitor, it is, of necessity,
de peculio, if he is an unauthorised slave for it is not a delict of his.
And the power of noxal surrender, being a special privilege, could not
increase his liability. Hence the duty of dominus is to pay de peculio
j

or surrender.

11.

SERVUS FILIIFAMILIAS.

Of this slave there is little to be said. So far as we are here concerned the servus castrensis peculii is the slave of his immediate mast er 3.
No doubt the same is true for servus quasi castrensis, but authority is
.
lacking.
On the other hand, slaves of a peculium profectitium are in much
the same position as vicarii. The few differences are indicated by
Erman 4, the most important one being that the various actions adiectitiae qualitatis may be brought against the filiusfamilias. But here
some difficulties arise. It is a matter on which the texts are absolutely
silent, and the commentators have made it their own. There is a controversy, on which we will not enter, as to what actions could be brought
against a filiusfamilias: it is clear that the solution affects the present
question. Thus it is said that no action attributing property could be
brought against a filiusfamilias. Hence the actions which rest on command or authorisation, such as quod iussu, exercitoria, institoria, would
be available, while de peculio and tributoria were not, and must be
5
brought against the pater. This leads to the odd result , that a filiusfamilias might be sued de peculio for what he had fraudulently removed
from the peculium, but though the action was the same, the iudex must
ignore what is still in the peculium. This seems most unlikely, and
indeed there is nothing in these edicts, so far as they are known,
requiring dominium of the peculium in the defendant. On the other
hand there is in the actiones quod iussu, de peculio, de in rem verso, and6
tributoria a requirement that defendant have potestas over the slave •
lOp. cit. § 78.
2 4. 9. 7. 4. And it explains the language of our text. Cp. 47. 5. 1. 5. In simple delict the
personality of the O1'dina1ius would not appear at all.
.
3 For the texts, Erman, op. cit. 518 sqq.
4 lac. C2t.
5 Erman accepts it, op. cit. 521.
. '
.
6 Lenel, Ed. Perp. ad haec.
The difficulties would be readIly met b~ ac~wnes ut2le~, ~ut w,e
have no information. Whether, on condemnation, he could pay ~x pecul~o WIthout adnnn2stmtw
is disputed. See the authors cited, Erman, op. cit. 522. There IS no eVIdence.
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There is another case in which texts are equally lacking, and are
much to be desired, since it is one which calls for clear distinctions..
It is that of servus bonorum adventitiorum, of materna bona and the like.
We are left in the dark. The fact is not 8urprising since the whole
institution is post-classical. According to the main statutes which
governed the matter up to the time of Justinian \ the father had for
the time being, a usufruct, but such that he could neither alienate nor
pledge 2 the property, but must, on the other hand, bring and defend all
actions, and, generally, administer as if he were full dominus. This
state of things is very anomalous 3, and we cannot tell what it may have
meant in our subject. Justinian legislates on the matter with amazing
verbosity4, but he does not help us much. He gives the father certain
powers of alienation, in case of need, and emphasises his independence
in his administration: he is not to be interfered with in any way by the
soh. It is clear that he is in a very different position from that of an
ordinary usufructuary: it seems likely that he is for all legal purposes
owner, subject to such express restrictions as are placed on his powers,
and to a general duty to account to the son.

Ill.

SER VUS IN BONIS.

This case could not occur under Justinian, and accordingly is not
discussed in his compilations, our chief source of information. We have
therefore no details as to these slaves. Broadly, the nudum i'ltS quiritium counted for nothing, except for tutela. ~rhe lex Iunia 5 expressly
enacts that the tutor of a latinus impubes manumiss'l.ls shal1 be he who
had ius quiriti'ltm before the manurnissio, so that tutela legitima and
right to bona would be separated. All that a slave so held acquired he
acquired to his owner in bonis 6. The quiritary owner could not free
him 7• On the other hand the bonitary owner could not make him a
necessarius heres, because the manumission would make him only a Latin,
and Latins could not take inheritances 8. Perhaps he could be instituted
as a servus alienus could, and then if the ownership had ripened, he
would be necessarius heres. If he were instituted with other heirs it
seems that he would become a Latin, if, and when, some other heir
entered 9.
C. Th. 8. 18; C. 6. 60.
C. Th. 8. 18. 7; C. 6. 60. 2.
See Gothofredus ad C. Th. 8. 18. 3. He points out a conflict with 28. 8. 7. 2 in fin.
4 C. 6. 61. 6, 8.
5 Ulp. 1. 19; G.1. 167.
6 Ulp. 19. 20; G. 1. 54; 2. 8S; 3. 166.
Even, so some taught, though he stipulated or
received by mancipation in the name of the Quirital'Y owner, but Gaius declares this a nullity.
7 C. 4. 49. 11; 7. 10.5.
.
8 Ulp. 22. 8.
9 If the object were merely to benefit the Latin, this could be done by directing the heres to
free and hand over the property when the ownership had ripened.
1
2
S

Servus Latini, Peregrini
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SERVUS LATIN!.

This case could not occur under Justinian, and we have little information. Latins of all kinds had commercium, so that ove~ a large field
the ordinary law applies. Colonary Latins cou~d make WIlls, and t~us
what was said of the last case applies to a certaIn extent h~re. J unIan
Latins could not make wills, and thus that class of questlOn c?uld n~~
arise in connexion with them. The slave of a colonary LatIn co~
acquire legacies and inheritances for his master: those of a ~unlan
Latin could not, though the legacy or institution w~s not VOI~ but
depended on the acquisition of citizenship by the Latm, before It was
too late to claim 1. This at least seems the natural inference from the
texts dealing with gifts to the Latin himself2.

V.

SERVUS PEREGRINI. .

Though foreigners were still peregrines, it is practically tr~e to say
that for legal purposes, the class of peregrines had ceased to eXls~ unde~
the iaw of Justinian. Here too we know but li.ttle. A peregrIne ha.
no commercium. Thus a slave could not acqu.lf~ for hIm by man?'/,patio, or by direct testamentary gift 3. ManumlsslOn could ~a~e hIm
no more than a peregrine. Subject to suc~ ~b~olute restr.lCtlOns ~s
that a slave could not take part in any JudICIal proceedm~, or In
witnessing a will, he could do by derivation from the peregrme ~ny
commercial act that the peregrine could himself do. As ~ ~er.egrme
could himself sue or be sued 4, on the fiction that he was a C'/,V'/,S, It may
be assumed that noxal actions were possible by me~ns of analo~ous
contrivances. Mutatis mutandis the same may be saId of the actlOns

de peculio etc.
G. 1. 23, 24; 2.110; 2.275.
s G. 1. 25; 2. 218 etc.

1

2

4

Arg. Ulp.17.1; 20.8; 22.3 etc.
G. 4. 37.
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CHAPTER XI.
SPECIAL CASES (cont.). S. HEREDITARIUS. S. DOTALIS. S. DEPOSITUS,
COMMODATUS, LOCATUS, IN PRECARIO.

VI.

SER VUS HEREDITARIUS.

THE slave who forms part of an inheritance on which an extraneus
has not yet entered, owes his prominence in the texts to the
Importanc~ of ~he hereditas iacens whose mouthpiece or agent he is.
The hered~tas ~acens cannot exist where there is no interval between
the death and the succession, for instance in the case of institution of
a ~uus heres. Even the development of ius abstinendi does not affect
thIs, and the rules as to the acts of slaves, where there is a suus
heres whose taking is still doubtful, are nowhere fully dealt with 1.
.Most of the doubts and difficulties in connexion with servus hereditanus are the outcome of differences of opinion as to the nature of the
hereditas iacens. We cannot deal with this in detail, but a few points
may be noted. The hereditas is, not exactly a persona ficta, for the
Romans never use this conception, but a sort of representation or
sy~bol of the dominus. It is pointed out in several texts that it is not
stnctly a domin~s2: but domini loco habet'ur a ; sustinet personam domini 4.
In three texts It IS actually described as dominus. But of these one
says, dominus ergo hereditas habebitur 5 , after havinO' said cum dominus
nu~lus sit hu~us se~vi; in the second 6 the words, hboc est' dominae, are,
eVIdently, an lUsertIOn; the third 7, which contains the words hereditatem
~ominam esse, is as it stands unintelligible: it is clear that they are all
Interpolated. The hereditas does not however represent the dominus
for all purposes.: ~n m~ltis partibus iuris pro domino habetur; in plerisque
personam dom~n~ s~st~net8. These expressions are sufficiently accounted
for b~ th.e restrICtIOns, soon to be discussed, on the powers of servus
hered~tanus, and by the obvious fact that many rights and duties failed
at death. But they may be connected with another question: if
~eres

1. The cases of conditional .institutio of a slave of the testator of the 'e xistence of
iaptwus, .and of a postumus onnssus may have been similarly dealt w'ith but there is 0 t~ s~~s
Y
or a~plYlllg the theory of the hm'editas iacens to them. See Pernice Labeo 1 358n an
t
peculwm castrense, post, p. 258.
'
,.
sqq.
s 0
: 47. 19. 6; 48. 18. 2.
s 11. 1. 15. p1·.
84 C. 4. 34. 9.
5 9.2. 13. 2.
47.4.1.1.
7 28.5.31.1.
41. 1. 61. p1·.; In. 3. 17. pr.
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hereditas sustinet personam domini, who is this dominus 1 The heir or
the deceased 1 There was an old opinion that it was the heir: transit
ad heredem, cuius personam interim hereditas sustinetl; heres et hereditas
unius personae vice funguntur 2. This view is supported by a number of
texts, which make the entry of the heres date back to the deaths. But,
notwithstanding traces of dispute in the Digest\ there can be no doubt
that the general rule of later law is that it represents the deceased and
not the heir 5. Thus it is said that where a servus hereditarius stipulates
or acquires by traditio, the act ex persona defuncti vires accipit6.
The servus hereditarius is a part of the hereditas. As, in strictness,
the hereditas is not his master 7, we should expect that he might be
tortured in re hereditaria. And so Ulpian says, holding that so long as
it is uncertain to whom the bona belong, he cannot be said to be tortured
in re domini 8. Several other texts discuss the matter, but do not
distinguish clearly between the case where the hereditas is still iacens,
and that in which it is not, or may not be, so. Thus Papinian allows
torture of such slaves where it is a question of a supposititious child, or
where one claimant is alleged not to be really a member of the family.
He allows it because it is not contra dominos ceteros filios, but pro
successione9. Clearly he is laying down a limitation to the rule that a
slave cannot be tortured in re domini. So Paul sayslO that a judge who
cannot decide de fide generis may torture servi hereditarii, the allusion
appearing to be to a claim of relationship, irrespective of the question
whether there has been aditio or not. In fact, where there has been an
aditio, and the question is whether it is valid or not, it cannot be told
till after the event, whether the hereditas was actually iacens or not.
There was a good deal of legislation on this matter, after classical
times. Diocletian declared it settled lawll that servi hereditarii could be
tortured, where the allegation was that a will was forged, even though
the slaves were freed by it, and also 12 that it was allowed in any claim of
the hereditas, the reason here assigned being that ownership is doubtful.
There was evidently other legislation, for Justinian alludes to past legislation and distinctions, which he abrogates, and he enacts that slaves of
the hereditas, including those freed by the will, may be tortured, but
only if the question is as to specific things and not claims of the hereditas,
and only if they have the care of these things, and the applicant for
1 46.2.24. Eius may have dropped out before cuius.
2 41. 3.22.
3 29.2.54; 45.3.28.4; 50.17.138.
See Accarias (Precis § 347) as to a possible non·juristic
origin of this view. Cicero, de legg. 2. 22. D. 45. 3. 28. 4.
4 e.g. as to stipulation by slave in name of future heres. Post, p. 260.
5 28. 5. 31; 30. 116. 3; 31. 55. 1; 41. 1. 34; C. 4. 34. 9; In. 2. 14. 2; Theoph. ad h. l.
6 ~his view, and that testantis personam spectandam esse, Ulpian in his Disputationes credits
to Juhan. Such a work was mainly occupied with old cruces, 41. 1. 33. 2.
7 9. 2. 13. 2; 1. 8. 1. pr.
8 48. 18. 2, ante, p. 86.
9 48. 18. 17. 2.
10 h. t. 18.4.
11 C. 9. 41. 10.
12 C. 9. 41. 13.
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their tortur~ has taken an oath of good faith 1. But they cannot be
tortured agamst one who, having given security, has obtained possession
of the heredita.s: domini loco habetur2.
The rules applied 'i n case of damage to a servus hereditarius seem
rather ~llogically, to treat ,the herres as if he was the owner, i.e., to appl;
the notIOn that t.he hered~tas represents the herres, so far, at least, as is
necessary to do justice. Thus, though the actio Aquilia is available
onl~ to the dominus 3, and ?oes not pass to a new dominus, except by
ceSSIOn 4, we are tol~ that If a servus hereditarrius is killed or injured,
the ~eres has ·the actIOn on aditio, for though no one was owner, herreditas
dom~nus habebitur 5. Unless it can be said to be inherited 6 this seems
to make the hereditas represent the heres. This inadequate Justification
is eked out b! ano~her. We are told 7 that the lex does not mean, by
~he. word dom~nus, hIm who was owner at the time of the injury. There
IS lIttle doubt, however, that that is what it does mean 8, and in fact the
explanation will do only for damage, not for destruction, unless the lex
means by "owner," one who never was owner 9• If the slave be the
subject of a legacy or fideicommissum, and the heres kill him before
ad~tio, there is no actio Aquilia, or de dolo, as the dolus would give a
claIm ex testamento 10• If he is killed by another person, similarly, we
are told, the legatee can have no action, though the heir has. But if it
was merely damage, the legatee on acquiring the slave can call on the
beir to cede .the. action 1~. !or theft of the slave no doubt the ordinary
rules of exp~latw hered~tat~s are applied 12. For iniuria to the slave the
h~res h~s the actio iniuriarum, and in the case of verberatio it remains
wIth hIm, even though the slave be freed by the will 13. The same
rule .would apply, a fortiori, to other forms of iniuria, for verberatio was
preCIsely the one in which the feelings of the slave were considered 14.
But that belongs to later law: the present text is from Labeo.
As to wrongs done by the slave to outsiders, the ordinary rules
apply, except that, for the moment, there is no one who can be sued. If,
1 c. 2. 58. 1. 1; 9. 41. 18.
2 48. 18. 15. 2.
: 9.2.11. 6.
4 9. 2. 11. 7.
6 9 . 2. 1 3. 2.
3. 36. 2 the point is the same: h as the possessor validly entered?
s ee 36.1. 68.In2, 5.and
47.10.1. 6.
7 9.2.43.
.
8 Monro, Lex Aquilia, ad h. l.
+. 9 The .tehxt hobserves that any other rule would cause intolerable injustice. But an actio in
Jactum mIg t ave sufficed.
I0 4ili'~. 7.5 ; 1340' 47.4,5. Ante, p. 18, If it were after entry, he might be liable to legatee
ex Aqu a, 9 . 2 . .
11 9. 2. 15. 'pr.
The case seems to be treated 'pro tanto as one of principal and accesso
33.8. 2: Pa~l says (36. 1. 68. 2),that ~ the,re were afc, hereditatis, and a slave was dam a
the a,ctlOn dId not ..pass to fi.dew0n.~m~ssarws, as it was not in bonis defuncti. As Per~ic~
remalks (Sachbeschad. 189) this de~ll.es merely the ipso facto passing of the action. He th' k
~he
;ext rei~rs ~o, ~an:~ge a:fter ad~tw, but this is far from clear and does not seem mate~al~
F o al' as I e ell s nght IS concerned, the same I'ule applied to servi c01·ru.ptio 11 3 13 1
or an ana ogous case see 36. 1. 75. 'p ".
'
•
•
"

3"

1

12 47. 19. The exceptional cases in which furti lay have no . special relation to slaves,
47.2.69-71.
13 47.10.1. 6, 7.
14 Ante, pp. 79,80.
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being pure legatus, he steals from the legatee, no question arises. If he
steals, or damages, property of the future heir, then, in the same case, the
legatee will be liable to noxal action, since the man never belonged to
the heir1. Analogous rules apply if the slave, freed pure, does the act
before the entry of any heir2. If he is freed conditionally, special
rules apply which will be considered later 3. If he is left conditionally
per ·vindicationern, there will be no action on the Sabinian view that
in the meantime he belongs to the heir: on the other view the heir
will have his remedy. The Sabinian view appears to have prevailed,
though the matter is not absolutely clear4. If such a slave steals from
one of coheirs before aditio, there can be no actio furti, but the matter
is adjusted in the iudici'Um familiae ercisc'Undae, the simple value, or
in the alternative the slave, being allowed 5. If he is left per damnationern, he belongs for a time to the heir, who can thus have no actio
j'Urti 6•
If a servus hereditarius takes res hereditatis, since these cannot be
stolen, there can be no noxal actio furti, though there may be actio
ad exhibendum 7• If he is legatus in such a way that for a time he
is the heir's, there can be no such remedy, any more than if he
were to stay in the hereditas. If he is freed there is no civil
remedy, but there is a special edictal procedure.
It is provided
that if a slave, freed by the will, damages the interest of the heres in
any way, dolo malo, before aditio, he is liable to an action for double
damages within an annus utilis 8. The .reason assigned for the creation
of this action is that there can be no civil remedy, and he knows he is
in no danger of being punished as a slave. Provided his act was dolose,
for negligence is not enough, the nature of the wrong is immateria1 9•
The action is available to other successors as well as the heir, and if a
pupillus is heir, and dies, the right arises in the interval, before the
entry of the substitute, if the slave is to be free only in that event 10.
Even if the liberty is fideicommissary, and unconditional, this action lies,
as the man cannot be treated as a slave l l• But it does not lie if there
is any other delictal remedy, though it may coexist with a vindicatio,
or other action ad rem perrsequendam 12• If the slave is freed only
conditionally, since he can in the meantime be punished as a slave,
9.4.40; 47.2.65.
2 9.2.48; 47.2.44.2.
3 Post, Ch. XXI.
See texts cited by Huschke, ad G . 2. 195, 200. Cp. Girard, Manuel, 922, and C. 6.43.3. 3.
10. 2. 16. 6.
6 30. 70. 'p1'., 2; ante, p. 125.
7 9. 4. 40.
47.4, l.pr. Several concerned could be sued together: payment by one did not release the
others, h. l. 19.
,
.
9 47.4. 1. 1,2,14. If it was theft the 1"eS need not have been the property of the testator,
if its safety concerned the hereditas, e.g. things lent or pledged to the deceased, or held in good
faith by him, andfTuctus,fetus and'pa1'tus born after death, h. l. 10,11, 13.
10 h.l. 9. In this case it covered acquisitions by i11pubes, h. l. 12. These rules as to im'pubes
are possibly due to Tribonian. Cp. Eisele, Z. S. S. 7. 18.
11 h. l. 7. A juristic extension.
12 h. l. 16, 17.
1
4
5
8
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t~e acti?n does not lie\ even though the heres does not know of the wrong
2
tIll h~ IS free , though Ulpian is cited as quoting Labeo to the effect
t~at If the condition supervenes suddenly on the act, the action lies,
smce .t~ere was no practical chance of punishing him 3. The absence of
any cIvIl remedy, as we are told, caused the introduction of the action
and this absence was due to the conception of the hereditas as at leas~
representing the dominus 4, so that the crimen expilatae heredifJatis is
.
barred.
All this. w~uld apply eq~ally well to the case of a slave pure legatus,
but the EdICt deals only wIth the freed slave. There is however a text
which says tha~ t~e ~ction is available if the slave is pure iegatus,
and adds th~t .It hes If the ownership in him is changed 6. This is
obscure, but It IS clear that the case is not within the actual words of
the. Ed~ct-~an:c actionem. in:dulgendam. As extant, the text says the
~ctIOn IS to he If. owners~Ip IS changed or lost, or liberty is gained post
1,ntervallum mod1,cum ad1,tae hereditatis. The form and content of this
te~t suggest ~h~t it ma,Y be a p.ure insertion of the compilers. However
thIS may be: It :s certam t~at Its sweeping generality cannot represent
the law, for It gIves the actIOn where liberty is not attained. Mommsen7
c.orrects . b~ om.ittin.g vel libertas competit, so that the acquisition of
lIberty IS ImplIed In all the cases it deals with, but this alteration
makes the .words post intervall'Ltm modicum, etc., apply to the transfer
of ownershIp. This is inconsistent with what has been said and
moreover would make the rule apply where the heres himself sold the
slave 8. T~e alteration .of vel into et before libertas competit brings the
ne~ :ule mto exact lme with the principle of the Edict, and the
SCrIbe s. error :vould be a very likely one in view of the two preceding
expreSSIOns WIth vel.

~h.e. hereditas being pro domino, the slave can acquire for it 9 : his
acqUIsItIOns of whatever kind belong to it, and therefore go to the
heres. post~a factus 1o, even though the slave is legatus ll • What he
acquIres IS reckoned in iudicium familiae erciscundae, and can be
recovered b~ hereditatis petitio 12. As to his acquibition of possession,
there we~e dIsputes.. In one text it is said 13 that if such a slave buys,
and acqu~r~s possess.lO.n, and then loses it again, the heres on entry has
the Pubhclan, quas1, 1,pse possedisset, whether the dealing was peculiari
h. l. 3.

2 47.4.2. 5
3 47.4.1.4,3.
47.4. 1. pr.; Lenel, Ed. Perp. § 135.
47. 4. 1. 5, 6.
7 ad h. l.
8 The action cannot lie against legatee, for if it is a debt purely due from eculium (15 1
~7: 1), heres should have deducted and can now condict (ante, p. 229). If it be re{arded as no~ai
It IS excluded as the crimen expilatae hereditatis is.
9 41. 1. 61. pr.; 45. 3. 16; 49. 15. 29.
~~ In. 2. 22. 2; 3. 17.pr.
11 31. 38.
13 6. 2. 9. 6, 10.
10. 2. 12. 1.
1

~ 47.4.1. 1,15.

6
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nomine or not. In view of the controversy as to whether legal possession
was needed for the Publician or not, the text does not prove that his
possession is the heir's: it rather suggests that it is not, except in
re peculiari. It is clear that such a slave can continue and complete
usucapio already begun, but this is of little importance, since all that
is needed for that, in the case of a hereditas, is that there be no
adverse possession 1. Apart from this, even in re peculiari, the matter
is not clear. In two texts of Paul and Julian in which the power is
asserted the language ~s obscure and the remark may be compilers'
work 2. Papinian tells us, in one text 3, that if such a slave begins
tenere peculiari causa, 'Ltsucapio does not begin till aditio, for how~ he
asks, can that be usucapted, which the deceased never possessed? In
another text 4 he tells us that if such a slave comparat, usucapio begins
to run, but this is singulari i'ure. This is so like Papinian's own way
of looking at acquisition of possession pec'Ltlii causa, as allowed on
utilitarian grounds, and not based on principle 5, that it seems necessary
to understand this text only of "peculiar" acquisition. It then contradicts the other. Mommsen suggests that a nisi has dropped out
of the text first mentioned 6, so that the denial would apply only to '
extra-pecu liar acquisition 7.
Legacies and institutiones can be made to a servus hereditarius"
owing to the rule that servi persona inspicienda est et in testamentis 8•
But though he can be instituted, he cannot ent er 9• . In quibus factum
pers(mae Ope1"aeVe s'Ltbstantia desideratu,r nihil hereditati adq'Ltiri potest,
and therefore, quia adire jubentis domini persona desideratur, heres
exspectandus est 10 • It follows that he never really acquires a hereditas to
the hereditas, but only to the heres. Thus it does not form part of the
hereditas ll • The institutio depends for its validity on the testamenti
factio of the deceased, whom the hereditas represents, not on that of
the heres, though, of course, the heres will not get it unless qualified
to take, or beyond the proportion he is qualified to take 12•
A miles filiusfamilias can make a will. This creates a sort of
quasi-inheritance, the existence of which depends on entry. If no one
enters it is peculium and belongs to the paterjamilias 13• Hence
arise some difficult cases. Acquisitions by legacy or stipulation, by a
41. 3. 20, 31. 5, 40.
2 41. 2. 1. 5; 44. 7. 16.
3 41. 3. 45. 1.
41. 3. 44. 3.
5 41. 2. 44. 1.
6 ad 41. 3. 35. 1.
7 It is surprising that the titles dealing with possessory interdicts do not discuss dispossession
of servi he1·eclitalvii.
8 28. 5. 31. 1, 65; 30. 116. 3; 31. 82. 2.
9 28. 5. 6. 2, 21. 1, 53 .
10 41. 1. 61. pr.
11 Where a he1'es coact1bs, on entry, ordered a servus hereclitari,,-!,s to. enter on a hereditas left
to the slave, he acquired and need not hand it on to the ficleicomm~ssanus, 36. 1. 28. 1.
13 49.17. 14. PI'.
12 28.5.53; 31. 55.1.
1

4

B. R. L.
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servus castrensis where there is a will, but no one has yet accepted,
go like those of servus hereditarius, if an heir enters, but if not,
they go to the pa,ter. Thus if a usufruct is left to him it takes effect for
heres or father. The event does not transfer it from one to the other l :
it vests in one or the other2 according to the event. So if a thing
is stolen from the slave the heres if he enters has no actio jurti, for
furtum hereditati non fit, but if he does not enter the father has the
action 3. There were clearly some doubts, but the result of this way
of looking at the matter is that the father has no interest in the
meantime. Thus where a slave, common to X and a peculium castrense,
stipulates after the death of the miles, and before the heir has accepted,
X acquires the whole. For, the text says, there is no real hm"editas,
but only, by imperial constitutions, a right of testation, which becomes
a he?"editas, then and then only when the heres has accepted. Accordingly it cannot be acquired to the hereditas: the fact that no right
is allowed to the father, to take half, expresses the view that in the
meantime he has nothing in the property4. But this reasoning would
lead to the view that all transactions of a servus castrensis peculii in
the interval are void, if the devise is not accepted. Papinian, in
fact, raises this question, in relation to stipulation and traditio, and
decides that notwithstanding the father's interim lack of interest paterna
verecundia compels the view that such things are acquired to him 5.
The text adds that if a legacy is left to such a slave, though, propter
incertum, it is for the time being acquired to no one, it vests in the
father if the will does not operate 6. Another text, of Tryphoninus 7,
discusses the case of a legacy to a servus castrensis peculii vesting during
the heir's deliberation, the legacy being under the will of a person in
relation to whom the father was an incapax. Oertainly, says the writer,
it will go to the heres, the point of the observation being, apparently,
that here there can be no question of its having vested in the father in
the meantime, and only shifting at entry of the heir. He has already
remarked that the imago successiom's has prevented the father's ownership of the slave from existing in the interval. He uses the same case
to exclude the notion of a pendency of dominium, but it only proves that
the gift to the heres can take effect though there be no pendency: the
real objection to the notion is that the very idea of hereditas implies
h. t. 19. 5.
41. 1. 33,1)1'. Ulpian, adopting views of Scaevola and Marcellus.
41. 1. 33. 1.
4 45. 3. 18. pT.
5 49. 17. 14. 1.
The text does not expressly connect the rule with the principle that
stipulation ex pmesenti vil'es accipit.
6.49. 17: 14. 2. TJ:1e text addS-cum si fuisset ex emplo heTeditatis pewlio adquisitum, ius
patns lwd2e non cons2deml'etttT. The words are as they stand unintelligible. See the notes
in Otto and Schilling's translation. See also Pothier, ad h. l.
7 49.17.19. 5.
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that in the meantime the property does not belong to anyone, which IS
inconsistent with the notion of pendency, as applied elsew here l •
f usufruct to servus
hereditarius create difficulties.
They.
G1'fts
o
.
cannot be completely acquired because ususjructu8 sine perso~a const~tu~
non potest 2• For the same reason, such a slave cannot stipulate for
one, even conditionally 3, But · there may be a legacy of usuf~uct to
him, and as the persona is necessary, heres exspectandus est.: It d~es
not cede till entry of the heir, so that there can be no q~estIOn. of Its
failing then, quasi mutato domini04. The aditio here ~e~tIOned IS that
on the hereditas to which the slave belongs: the rule IS Independ~nt of
the fact that legacy of usufruct never cedes till ent~y under the WIll by
which it is created. In a certain will a slave IS legated. ~efore
d 't'o another inheritance under which a legacy of usufruct IS left
a ~ ~ ,
,
d
'1 h
to this slave, is entered on. The legacy does .not .ce. e untI. t. e
. h't
. whI'ch he is, is entered on , and WIll fall If he dIes In
In
en ance, In
the meantime. On entry it will go to the then owner of the slave 5•
Before leaving this branch of the subject, it is necessary to co~sider
acqUlre,
a group 0 f texts, the gist of which is that the . heres cannot
fi'
h h by
a servus hereditarius, what is part of the hered~tas, At. rst SIg t t e~e
texts seem merely to lay down the truism that as heres lS not ow~e~' :Ill
t
the acquisition of things by servi hereditarii cannot be acqUlsltIOn
en ry,
. ,
. h
b'
t
An
d this is the
only ObVIOUS meanmg whlC can
·
t o h lm.
.
. e gIven 0f
the texts which apply the rule to acquisiti~n of the ~ered~tas or part 0
it 6• But another text 7, dealing purely wlth possessIOn, speaks of the
rule as having been laid down by the ancients (veter.es pu,taverunt), an
. n ot likely to have been used about so obvIOUS a rule.
expressIOn
I dAnd
the text is followed by remarks which shew the ca~e contemp ate . to
be that of acquisition of res hereditariae af~er e~try, ~.e ..solely a questIOn
of possession, since ownership in such thIngs IS acqUlred by t,~e f~ct
o f ent ry,. the slave having of course ceased to be a servus hered~tanus
hI'
in the technical sense. Other texts, which she,: that. t e ru e IS
applied only to slaves acquired by the strictly heredItary tltle, deal a~so
expressly with possession. Thus of slaves legated to us we .can acqUIre
. 0 f aII by one , as well as if they had been gIven or sold
t h e posseSSIOn

1

2
3
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.,
cl Z l S e also post Ch. XVI.
2 ~1. 1. ?~. 1.
tto n d
See 0Fr. a55, 6S0c~illDillg4'5a
Vat.
,
. . 3 .L 26 , exe1.'rl7'aesenti ~i1"es accipit stipulatio quamv2s pet2tw ex ea

suspensa sit.
1 . . th I ve' the remark is belated in the Digest. Ante, p. 152.
4 lb.; 7.3.1. 2; 7.4. 8, 2.e. ill
e sa.
1 ted it would have belonged to the heres.
5 i.e, the legatee .. If the slave had not been eg~e was another difficulty.
Acquisitions by
Tex~ doub~flu,.~ut thl~ ~eems to be the. ~ense. ~~e~VI.). But no part of this, a usufruct, could
se1'V2 heTed2ta1'22 were dlvldedamong~ohe1s (post!ven' -nec a personis cliscedel'e potest. It could
be separated from th~ pers~n to w. ?m 1 ~as gl .' if th heirs would not hold it in common,
not be divided by the wde x ill fal1nlwe eTc2sc~~ndae :th
e .·t 10 2 15 16 pI' Text doubtful.
he must arrange for enjoyment aud compensatIOn Wl seCUIl y, . . , . 7' 41 2 1 16
6 29. 2. 43; 41. 1. 18. As to common slaves, p ost, Ch. XVI.
. .. .
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to us I. And where A is heres pro parte and a slave is legated to
him, he can, on aditio, acquire by that slave possession of a fundus
hereditari~~s2. And where A has sold a slave to B or owes him a
slave in any way, and delivers him after B's death'to B's heir the
heir can acquire possession of res hereditariae through him, pre~isely
because he was not acquired iure hereditario 3• When it is remembered
first, that the rule is an ancient one 4, so ancient indeed that the classical
j~ris~s give no reas~n for it and treat it as a technicality to be confined
wIthm as narr~w lImits as possible, secondly, that every text which
does n~t apply It to. the hereditas or part of it applies it expressly to
possessIOn, .and: thIrdly, that hereditas was susceptible of possession
and usucapIOn I~ ~~rly laws, it seems safe to regard the rule as applying
properly to acqUIsItIOn of possession alone 6 •
Even so limited, what is the rationale of the rule? No doubt difficult
questions might arise in the absence of such a rule 7 but the same
difficu~ties would arise in the case, for instance, of the ~lave legatus to
t?e heIr. Moreover, the rule has a technical look about it, and is hardly
lI~ely to rest on a purely utilitarian basis.
The rule contemplates
thmgs possessed by the deceased, which, as we know, are not possessed
by the. heres till ~e h~s actually taken them 8. It appears to rest on
the un.Ity of the InherItance: a taking by one of the slaves (whether
authOrIsed or not) of a thing in the possession of the dominus or of
~nother slave would have ~ffected no c~ange in possession during the
~Ife of the ancestor, or whIle the hered~tas was iacens. The same act
IS not allowed to produce a different effect merely because the ownership of the hereditas has changed.
w.e h~ve anti.cipa~ed some of the rules as to contract by a servus
It IS laId down that he cannot contra,ct in the name of
hIS late
owner:
. 1
. there is no such person 9. The question wheth er h e
can. ~tIPU ate In th~ name of the future heir is much debated, the
deCIsIOn really turnmg on the question already considered whether,
and .how fa~, the hereditas can be said to represent the future heir 10.
CasslUs, GalUs an~ Modestinus are reported as holding that he can do
so, on the g~'ound, In the case of the first two, that aditio relates back 11.
But the WeIght of authority is the other way: we may take the rule

h~red~tanus.

41. 2.1. 16.
2 41. 2. 1. 17.
3 41. 2. 38. 2.
41. 2. 1. 16.
5 G. 2. 54.
•
The texts are concerned only with acts of acquisition by the slave" the d O
t f
mstance. mean
possession of one of the slaves I do no't thY
.or
.
ere by no
acqUIre
f hithat ifZ· I acquire
POss~~slOn ~
s pecu ~um WhICh he p?~sesses. It would perhaps, but this is less probable not
requue an mdependent act of acqUISItIOn of even 1'es non pecuZiares which the 1
'
possessed. by me had acquired to his late owner and held through the int~rval
save now
~ e.g . If heres gave a general iuss~tm to all the slaves to take possession.'
.
41. 2. 23. pl'.
9 12.1. 41; 45.3.18.2; In. 3. 17.1.
10 Ante, pp. 252, 3.
11 45. 3. 28. 4, 35.
1
4
6
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as being that he cannot 1. Of course he can make a stipulat~on or
pact in rem 2 , or in the name of a fellow slave, ~r of the hered~tas, or
with no name at ans. So in bilateral transactIOns. If he grants a
commodatum or a depositum, the heres can recover the thing, and has
the ordinary rights of action 4.
The hereditas is released by an acceptilatio to such a slave on a
. '
promise by his deceased mast er 5.
Promises in certain forms by way of surety are subject to specIal
time limits. If a promise is made to a servus hereditarius and security
taken by way of fideiussio, it is not clear when tim.e begins t~ r.u~.
J avolenus holds 6 that it ought to begin at once, SInce a plaIntIff s
incapacity to sue, for which the surety is in no way responsible, ought
not to increase the latter's liability. Venuleius 7 records a doubt, and
cites the contrary view of Cassius that in such a case, time runs only
fro~ the day when action became possible. The form of the hypothesis
suggests that the texts were originally w:itten o~ fl:depromissores, who
were released in two years, by the lex FUrIa. -TIns IS an express release
by statute for a particular case. It is not necessarily governed by the
general rules of prescription of actions: henc~ the doubt.
.,
The heres is liable de pec~~lio on transactIOns by serv'L~S herred~tarws,
e.g. sale 8 , though he may deduct, as a debt due to the dominus, any
damage done to the hereditas 9 • In quod i~tssu, analogy suggests tba.t a
contract made after the death of a dominus on his iussurn, does not bInd
the heres in solidum, as iussum, like mandate, is in most cases revoked
by death at least as acrainst one who knew IO . The same question arises
, b
'f
h
in connexion with actio institoTia. Ulpian saysll that 1 a man as
appointed his slave institor, and died, the here~ is liable on ~ontrac~s
made with him after the death, by one who dId not know of It. ThIS
expresses the same rule, but Paul saysI2, very explicitly, that the action
lies, even though the other party knew of the death, and t~e her: es was
mad, so that there could be no question of his having authon~ed It. !le
cites Pomponius, who says that a creditor who contracted WIth a gomg
concern ouO'ht not to be defeated by knowledge that the dominus was
dead. Thi~ way of looking at the matter makes the hereditas represent
1

2. 14.27.10; 45.3. 16, 18. 2, 28. 4.

2

2.14.27.10.

a In. 3. 17. ZJ1'.; D. 45. 3.18.2; 45 . 3.35.
•
d d th
4 16. 3. 1. 29; C. 4. 34. 9.
S . h.ereditaTius lent I?-0ney and t.ook. a pledge .and han e
e

pledge back to the debtor in precanum. The pTecar~t£m was valid, ~.e. the thIll~ coul~ not be
usucapted by the debtor, 44. 7. 16. This. has a meaning as ~t stand~, .as the tJ;ring mIght n.ot
have been his own, (see however Gradenwltz, Interp. 3~,) ~ut It was or1g~allywr~tten ofji~uc~a,
in which the ownership passed. He coul~ not reacqul!e It by usureceptw. As It stands Ill .~he
Digest the rule is confined to res pecu,lwres, of WhICh alon~ the s.lave could have acqUll~d
possession. The limitation is added presumably by the compilers: It would not be needed III
the other case.
5 46. 4. 11. 2.
6 44. 3. 4.
7 45. 3. 25.
8 15. 1. 3. pl'.; 18.5.8.
{) 15.1. 27.1. Also in de in l'em ve1·SO. See 15.1. 3. 1.
10 See Roby, Rom. Priv. Law, 2.122.
11 14.3.5.17.
12 14.3.17.3.
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the deceased, but emphasises the fact that credit is given to the business
rather than to the owner, and avoids the paralysis of business which
would :esult from adoption of the view that death ended the liability.
Afnca:lUs d,iscusses the caseI of a man freed and ex parte heres who,
not knowIng hIs status, goes on with his dealings, He is not a servus
hereditarius, but on the facts he is a bona fide serviens of the other
heirs, and the case is dealt with on those lines, What would have been
t,he ,~e~ult if the heirs had known? So far as contractual rights and
lIabIlItIes are concerned, it seems that the heredes could not be liable
except so far as the facts could be brought within the field of actio institori~, A~d t?ey would have the actio negotiorum gestorum contraria
a~aInst hIm, SInce t~ere is nothing on the facts involving any disqualifYIng fr~ud, But, ~lrectly, they would acquire nothing through him 2,
All nghts resultI~g from transa~tions of servus hereditarius depend on
the entry of the heIr. They are In a sense conditional and fall to the
ground if there be no heres 3. But any heres suffices,
slave who was
heres under a ~ubstitution which took effect was liable de peculio et in
rem verso on hIS contracts made in the interim 4.
, As t~ the actual res~lt where no heir enters, we have no informatIOn. 1: he property WIll pass to the fisc, subject to the rights of
creditors. The fisc, can vindicate what the man has purported to
c~nvey, and must gIve back what has been given to him. But this
wIl~ not do justic~ in all cases. The slave may have done damage, for
whICh a noxal actIOn would have lain against the heir. Goods handed
over,. unde~ one of his contracts, may have been consumed. Is the
fisc ha~le In this and similar cases 5 ? We are not told, and, indeed,
exc,ept .In regard to fr,eedom of slaves, we are told very little as to the
?blIg,atIOns of the fisc In such cases, though there is some detail about
:ts nghts. ,Of, Course if no heir enters, it is usually because there
IS no profit In It, and nothing will go to the fisc, but this would not
always be so-there must be cases in which no heir is discoverable 6.

A

VII.

SERVUS DOTALIS.

The special rules relative to servi dotales are due mainly to the
peculiar double ownership in dos 7. We know that the 'vir is owner,
1

2

12. 1. 41.

See post, p. 332.
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subject to a duty of return, in certain events, at the end of th~ marriag~.
Thus a slave given in dos is alienated, for the purpose of makIng anna!~s
the actio de peculio l • On the other hand, ~h~ wife. has ~ .definI~e
though postponed interest in the dos: quamv~s 'Ln bon~s mant~ ~os s~t,
tamen mulieris est 2• But this does not exactly state the case: In fact
it cannot be stated in terms of any other situation. The rules are, to a
great extent, the product of compromises. The. vir has more than
bonitary right: he has vindicatio, even from the wIfe 3, and thus, though
he somewhat resembles a usufructuary, his rights are really much
greater. But the wife's interest is not absolutely postpone~: there are
several texts which shew that she can take steps to protec~ It.
The law of noxal liability might be expected to prOVIde problems
arising from this state of things. Yet the Sources !ield apparently only
'th the matter'
one t ex t d ea1·mg W
I . it tells us 4 that If a dotal
. slave. steals
'f
from the husband, the wife is liable to compensate, WIth a rIght, 1
she did not know his quality, to surrender the slave. We ha~e already
seen 5 that this is not really noxal liability, and we must. not Infer that
the vir, having this claim, is not noxally liable: Certamly the slave
is not in potestate uxoris. The vir has the ordmary powers of owner,
and thus can manumit, and becomes the patron of. the libert~ls6. The
lex J ulia, prohibiting alienation of land, says nothmg of slaves; they
may thus be alienated, their price being part of the dos, and the. v~,r
being accountable for wasteful dealing. In th~ s.am~ way th~ WIfe s
interest in the slave leads to the rule that the v~r IS hable for llltreatment of him, even though he habitually ill treats his own slaves 7•
As to acquisitions the general rule is that the vfr is entitled to. ~ruits
without accounting and to what is acq uired ex opens, or ex re mar~t~, .bu;
other acquisitions are part of the dos S. Part-us ancillarum. are not fr~Its ,
and thus are dotal and do not belong absolutely to the mr.1O. But If, ~s
is often the case, the slaves have been received at a valuatIOn, and th.e lr
value is to be returned, this is looked at as a sort of sale, and as th~ nSl~
is with the vir, he may keep partus and other ~ccidental accretIons ,
the rule applying equally if the wife has .the chOIce betwe~n th~ slave.s
. va1ue 12. If the vir manumIts a slave the 'L~lra ~n bon~s
an d th elr
15. 2. 1. 6.
2 23. 3. 75; 24. 3. 24. 5, alienos.
s 25.2.24. She has no such right, C. 3, 32.9; 7. S. 7,
4 25 2 21 2
5 A.nte, p. 124.

1
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on previous transactions discharged the debtors,
h e ? . er el!s a c aIm on negotta gesta. The man not haVing received the m o
was not
If in. the meantime the man had
3 45 1 73 '1 e plopel Y
not pass and It could be vmdicated.
• ,
'.
4 15 1 3 1
: Pl'~b3:bly not on th~ contr~ct, but o~ the' d~lict: nox a caput sequitur.
' 7 FOlfeIt.ur~ (~4. 9) ml~ht brmg the rules into operation.
IS a statutory limitation, not based on principle. See Windscheid,
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See Windscheid, op. cit. § 496. 3.
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.

9 A.nte,
. ' th's
10
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1 and making them common ,
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11 23. 3. IS, 10. 4; 24. 3, 66. 3,
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e IS Oly 0 Vat , Fr. 114.
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will normally form part of the dos
This is inevitably so, if the
manumission is without consent of the wife 2 : but there are other
possibilities. If the wife assents, and intends a gift to her husband,
then, since gifts between them are allowed manumittendi causa 3, the
slave is in fact the husband's and the dos has no claim on the iura
patronatus 4•

Oontracts by Servus Dotalis
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1
•

The husband's right to fruits depends on the existence of the marriage, and thus everything which is acquired by a slave, given in dos,
before the marriage takes place, or after its end, is part of the dos 5. As
to legacy, hereditas, and, probably, other gifts, acquired during the
marriage, there is an apparent divergence of opinion. We are told by
J ulian 6 that as aditio hereditatis is not in opera servili, any hereditas
on which a dotal slave enters belongs to the dos. Modestinus seems to
8
agree 7. And Paul seems to say that any land left to a dotal slave is
dota!. On the other hand, Pomponius' holds that such things are
dotal, si testator noluit ad marritum pertinere. And Ulpian 10 says that
the gift is not dotal, si respectu mariti heres sit institutus vel ei legatum
datum. And Julian himself says" that they go back if they are
acquired before the marriage or after its end, which seems to imply that
they would not necessarily do so, if acquired during the marriage. It
must also be remembered that Julian 12 in another connexion tells us
that an institution of a slave, propter me, is an acquisition ex re mea,
which, if applied to dotal slaves, gives the same result. It is likely
that Julian's remarks as to acquisitions not actually during the marriage
do not concern our case, but that he is laying down the rule that even
though, strictly, dos exists only during the marriage, the hushand's duty
to account is the same at any time when he is holding it as dos 13. The
true view of the texts seems to be that such things are as a general
presumption, in the dos 14, but that if the gift is expressly with a view
of benefiting the vir, then it is ex re eius and he acquires it absolutely".
But it is still possible that this application of the conception of acquisition ex re was a novelty in Julian's time.
We are told 16, but the remark must be confined to cases in which the
acquisition is do tal, that though aditio is always at the command of the
vir, the wife must be examined before witnesses, lest she be prejudiced.
If they both wish to refuse, the vir can safely do so. If she wishes to
48. 10. 14. 2.
24. 3. 24. 4, 62, 63.
5 23. aestimatus.
3. 47; 24. 3. 31. 4.
a se1'VUS
1

3

24. 3. 61.
For details and other cases, post, Ch. xx.
Bechmann, op. cit. 2. 187, thinks, with the Basilica, that in 47 it is
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slaves in his employ, even though his right in them were only a ius in
personam. All these cases seem to be of praetorian origin 1.
Such ?olders were liable on the contracts of such slaves whom they
had ~ppomted institores or rnagistri navium, and though they did not
acquIre contractual rights through them, they could sue the dominus,
ex commodata or ex conducto, for cession of the actions which had been
acquired through them 2. It is sometimes held 3, not on textual authority,
but by reason of the inconveniences which would be caused by the
cont~ary rule,. t~at a slave hired to serve as institor or magister navis
acqmred dom~nntm to his employer. The difficulty undoubtedly exists.
Yet the refusal to allow acquisition of actions through his contracts, the
fact that the only known legal results of the relation are praetorian, the
absenc~ of any reference to this case in the passages and titles which
deal wIth acquisition through others, and the fact that one held in
pr~c~rio acquired nothing to his holder4, make it difficult to accept this
opmIOn. The case of servus fnwtuarius so appointed is no authority:
the text means that this is an acquisition ex re. There is however no
reason to think a servus alienus was often so appointed 5.

IX.

SLAVES HELD

IN

P REOARIO.

As a holder in preca1'io is commonly assimilated to a commodatarius
is not surprising that we find little mention of the rights and liabilitIes of precario tenens on acts of the slave. A few remarks are all that
is. possible. Precari'um ancillae is, by a presumption of intent, preca:~um partus G• The tenens is not noxally liable 7, and has no actio furti
~f the slave be stolen, at any rate until the interdict de precario has been
Issued,. when he becomes liable for ct~lpa (custodia), and so has the
same I.nterest as commodatarius 8• Presumably the domim~s is liable
on d.ehcts done by the slave to the tenens!). The tenens can acquire
nothmg through the slave 10 and, probably, is liable on his contracts
only when any other extraneus would be.
i~

e ·g · the edicts as to extortion by familia publicani, and as to liability of nautae cau"ones
'
'r
,
A nte, pp. 120 sqq.
2 14. 3. 12 j 14. 1. 5. p1"
Salkowski, Sklavenerwerb, 50. He gives a striking picture of the inconveniences
6 !~. ~6 2io
~ 7. 8. 20. It did, however, happen. See e.g. 14. 3: 11. 8.
9
•
•
•
.
•.
9.4.22.1.
8 47.2.14.11.
Utnle~tshsulC? halbiht y was barred by something in the origin of p1'eca1'ium which some writers
connec Wl C ~ente a, 47. 2. 90. See Ihering Geist § 19
'
10 41. 1. 22.
'
,
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CHAPTER ·XII.
SPECIAL CASES (cont.). SERVUS FUGITIVUS. S. PRO DERELICTO.
S. POENAE. S. PENDENTE USUFRUCTU MANUMISSUS. S. PIGNERATUS MANUMISSUS.

X.

SERVUS

F UGITI V US.

BROADLY speaking a !,u,gitivus is one who has run aw.ay from his
domintf,s. The word is used, however, in two senses whIch must be
kept distinct. One of the regular warranties exacted on the sale of a
slave is that he is not fugitivus 1• This means that ~e has neve.r
been a fugitivus in the above sense. It is a breach of thIS warr~nty, If
he be fugax, given to running away-which is itself a punI~hable
offence~. For the purpose of the peculiar incapacities and penaltIes we
have to consider, it is necessary that he be in flight at th~ present
moment and this is what is ordinarily implied in the expresSIOn servus
fugitivu;. It is in connexion with sale that the private law deals most
fully with these slaves, and it is there we mu~t look for an exact answer
to the question: what is a fugitivus? He]s. o~e who. has run aw~y
from his master, intending not to return. HIS mtent IS the materIal
point a fact illustrated by two common cases. He runs away, but afterward~ repents and returns: he has none the less be~n ~ fu~itivuS3. H~
runs away and takes his vicarius with hi~: the vw~r~tts IS not a f1f,g~
tivus unless he assented, in full understandmg, and dId not return when5
he c~uld 4. It is not essential that he be off the property of his master ,
if he be beyond controlG, and thus one who hides in order to run
away when he can is a fugitivus 7 • He does not cease to have been
a fugitivus by renouncing his intention, e.g. by atter.npti~g suici~e8.
It is not essential that the flight be from the dom~mf,s III phYSICal
9
possession: it may be for instance from a pledge creditor , or fro~n a
10
commodatarius, or a teacher, if .he do not run to the master • Fhght
Ante, p. 55.
2 C. Th. 2. 1. 8.
3 21. 1. 17. pr., 1.
21. 1. 17. 7.
5 21. 1. 17. 8, 15.
G h. l. 9, 13.
7 21. 1. 17. 7. The fact that the flight was the result of bad advice is no defence, h. t. 43. 2.
ard , h. l. 12.
8 21. 1. 17. 5, or by going to the statue of the Emperor or .to the sale
Conversely it was in itself no fuga to run to these places or to hIde from pUnIshment, or to
attempt suicide. lb., h.l. 4.
9 h. l. 11.
10 h. l. pr., 4.
1
4

:r
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from a bonae fidei possessor may be fuga whatever be the slave's state
of knowledge, unless it be with the intent of returning to the real owner l •
On the other hand he must have done more than form and express
an intention: he must have actually started 2, with intent to get away
from his master. It is not fuga to run from enemies, or fire, or to
escape punishment by teacher or commodatarius, if he run to the
master 3, a way of putting the matter which seems to imply that there
would be a presumption of fuga. It is not fuga to run to a friend of
the master to secure intercession, and in this case mere failing to return
is not fuga: there must be some definite act of flight4.

Fugitivi were a great administrative difficulty, and no doubt a public
danger. There was much legislation dealing with the capture and
return of such people. Much of it was no doubt temporary and local:
the most important permanent part having for its starting-point the
edict, de fugitivis 5• This provided that the municipal magistrates must
guard fugitivi brought to them, binding them if necessary, till they
could b8 brought before the Praeses or Praefectus vigilum. They were
to make full note of physical characteristics, scars, etc., and hand this on
to the higher authorit y 6. The edict was supplemented by senatus consulta, and constitutions, so that it is not clear what was done by each
agency. There was a penalty for failing to report fugitivi to the local
authority within twenty days of discovering them on your land 7 • The
senatus cons'ultum which seems to have provided this, on the motion of
Antoninus Pius!!, gave a right of entry, on warrant, to search for fugitivi,
with a fine for refusing assistance or in any way hindering the search.
The Praeses and local authorities, including limenarchae and stationarii,
were required by Commodus, Marcus Aurelius and later emperors 9, to
help in such matters, to restore the fugitives and to punish offenders.
Any such official who, on such enquiry, found a fugitivus, must hand
him over to the municipal authority 10. Simple fugitivi were, it seems,
merely to be handed back to their owners, but those pretending to be
free were more severely dealt with n. Even one who had given himself
21. 1. 43. 3.
2 50.16.225.
3 21. 1. 17. 1-3.
21. 1. 17. 5; h. t. 43. 1. A slave sent to a province hears that his master is dead and has
freed him. He lives as though free: he is not a fugitive, though his master is not dead.
Though he know he is not free, his so acting is not fuga whatever else it may be, if he stays
where he is and carries on the business, 21. 1. 17. 16. The text is corrupt.
5 Lenel, Ed. Perp. § 4.
6 11. 4. 1. 6-8; P. 1. 6a. 4.
A text which says that posting up such marks was enough is
commonly regarded as a meaningless interpolation, on its merits and on grammatical grounds,
11. 4. 1. 8a. Lenel, lac. cit.; Pernice, Labeo, 2. 1. 107.
7 11. 4. 1. 1; Apuleius, Met. 6. 4.
8 11. 4. 1. 2.
9 Ib.; 11. 4. 4; P. 1. 6a. 5. Marcus Aurelius declared land of Caesar and the fisc liable to
the search, 11. 4. 3; P. lac. cit.; special rules of later law as to fugitive slaves of the Emperor,
C. Th. 10. 20. 2.
10 11. 4. 1. 3, 6.
11 11. 4. 2. There was a temporary enactment of Macrinus requiring all fugitivi to fight in
the arena. Iul. Cap., Macrinus 12. No doubt there were many cases of special punishment.
Those attempting to escape to baTbaricos were to have a foot amputated or were condemned to
penal slavery, C. 6. 1. 3 (Constantine).
1
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to fight in the arena must be returned l • Any fugitive whom his
owner did not claim was sold by the fisc, and the buyer, if evicted, could
claim the price from the fisc within three years 2 • Labeo held that
an erro was a fugitive for this purpose, but the child of a fugitiva was
not 3•
It was theft to conceal a fugitivus or aid him to escape 4. There was
a punishment for mala fide maintaining fugitivi in claims of 1.iberty5.
Heavy damages were payable, under legislation of Cons~antIne, for
retaining a fugitive without his master's knowledge except III bona fide
belief that he was a free man. These damages were increased on repetition of the offence, and punishment might be awarded if the damages
were not recoverable. There seems also to have been a fear that the
rules would lead to blackmailing, for the enactment provided that if
the master had fraudulently sent the slave with a view to profit, a
question which was to be determined by torture of the slave if necessary,
the slave was to be forfeited to the fisc 6. Though it was the duty, and
interest, of persons to point out the whereabouts of fugitivi they had
discovered, so as to avoid suspicion of theft, humanity or corr~ption
might make them reluctant to give the information. H~nce It was
permitted to offer rewards, and these could be sued for: It was not a
turpis causa 7 •
•
A slave in fuga could not be bought or sold or gIven away, and
there was a penalty due from each party to such a transactionS, th~se
rules being partly contained in, and partly based on, the lex FabIa 4.
There were of course some necessary relaxations of these rules. Thus
coheredes and common owners might reckon such slaves in the division!>,
and it was not uncommon to agree for the sale of a fugitiv·us, the agreement not to take effect till capture. Instructions to a fugitivarius (a
person who catches slaves for reward 10 ), to catch and sell him, were valid 11.
A fugitivus is still possessed by his owner: he is the. only res se
movens, possession of which is not limited by controp2. VarIous reasons

~ t~·1~·6~. 6, 7. Huschke ad h. l. thinks it should be four, referring ~o C. 7. ~7. 1. A soldi~r
who had charge of a fugitive to return him to his master and lost hIm was lIable to pay hIS
value, 48. 3. 14. 7.
3 11. 4. 1. 5. .
..
.
<1 Ante, p. 33.
T by alleging himself to be owner obtamed !elease of a fugItIve w~o. was m
custody: this was furtum, 47.2.52.12. It ~as not theft to pou;t out the way to a fugItIve who
asked it, h. t. 63. For a case on the border lIne, see Aul. Gell. Noct. Att. 11. 18. 14.
5 C. 6. 1. 6.
.
1
I f
l'
6 C. 6. 1. 4. 4. In Asia the rule developed that a man mIght be ens avec
or concea mg a
slave. Syro-Roman Lawbook, Bruns-Sachau, 215.
.
7 19.5.15. For illustrations see Bmns, Fontes, 1. 320; Blau', Slavery among the Romans, 249.
848.15.2 , 4,6.2; P.1. 6a. 2; Fr. d. i. Fisci, 9; Coil. 14. 2.1,3; C. 9. 20. 6.
9 10. 3. 19. 3.
.
Th
10 19. 5. 18; P. 1. 6 a. 1.
Either in an individual case or as a busmess.
ey were
punished if they concealed the fugitives, C. Th. 10. 12. 1, 2.
11 48.15.2.2; C. 9. 20. 6.
t d' t th'
12 41. 2.1. 14, 3. 13, 13.pr.; 47.2.17.3; P. 2. 31. 37. Modestinus. ~loes not con r a lC
IS
(41. 1. 54. 4); he says there are cases in which we do not possess a fugItIve.
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are assigned in the texts for this odd-looking rule: ne ipse nos privet
possessio ne 1 ; alioquin per momenta servorum quos non viderimus interire
possessionem 2 , or because he may have the intention of returning, which
other res se moventes have not 3, or, utilitatis cau,sa 'ut impleatur usucapi0 4.
The doctrine seems to have been definitely laid down by Nervafilius,
though he appears to allude to earlier authority 5. Girard 6 considers
it to be a merely empirical rule of classical law. But though the
above-cited texts shew that when they were written, there was np
certainty about the principle of the rule, it seems probable that it
does not Test purely on empirical (if this means utilitarian) considerations, but on some view as to the nature of possession. For it is
noticeable that the rule itself was settled before (and thus without
reference to) an important economic result, i.e. acquisition of possession
through the slave 7• And a slave who has run away differs in no external
respect from one who is away about his owner's affairs. The owner
still has the external appearance of ownership. But the doubts which
exist~d ~s to the limits of the rule shew an uncertainly conceived principle.
The JUrIsts were not agreed on the question, how long we possessed
such a slave. It was clear that if a third person took possession
of him, the owner's possession was ended 8. If the unchanged external
appear~nces are the basis of the continued possession by the owner, the
posseSSIOn ought to cease as soon as he begins to act as a free man:
pro libero se germ"e. There seems to be no extant text asserting this,
though it may seem to be implied in certain texts which deny that we
can .acquire possession through such a slave. These will shortly be
consldered 9• Probably the later law is that laid down by Paul lO, that
we do not cease to possess him by his acting as a free man. Yet Paul
himself lays down a rule 11 that a slave in libertate can acquire possession
for one in whose name he acts. This either implies that a slave in
that position is no longer possessed, apparently contrary to Paul's
own view, or it conflicts with a rule, also laid down by Pau1 12, that we
cannot acquire possession through one who is possessed by another. A
text of Ulpian and Celsus 13 to the effect that a slave possessed by no
one can acquire possession for one whom he names, may mean the
same thing, but it is not explicit as to the circumstances under which
the man is not possessed. It may be that the case is one in which he
has begun, or is prepared 14 to begin, a causa liberalis, which might quite
change the situation. It might be possible to harmonise some of these

texts on the view that a man pro libero se gerens is not necessarily
in libertate, this state of things arising only on cesser of the owner's
possession 1. On this hypothesis the law may be thus stated: the owner
possesses until a third person possesses, or the slave begins a causa
liberalis, or pro libero se gerit in such a way as to shew that he is
prepared to defend his claim of liberty against the master, or has been
so long left to himself that tolerance by the master may be inferred 2 :
in these latter cases he is said to be in libertate. But the evidence of
the texts is more correctly represented by the proposition that they
shew a tendency to the acceptance of these distinctions rather than an
actual expression of them 3.
A fugitivus is a fur sui, and thus cannot be usucapted, even by a
bonae fidei possessor4. We have already considered the rule in the case
of partus ancillae furtivae 5•
Where a fugitivus is left as a legacy, questions arise as to the
resulting rights. . The principle arrived at is that the recovery of
the slave is at the cost and risk of the legatee, unless his nonproduction is in some way due to the negligence of the heres 6. In
that case the heres must pay his value. In the other, it is sufficient
if he give security to hand him over if and when he is recovered. The
same rule applies if the servus fugitivus legatus is alienus 7. If" A or B"
be left, and either be a fugitivus, the heir, not in mora, may give either
the present one or the value of the absent one, the reason assigned by
Ulpian for thus increasing the liability of the heres being totiens enim
electio est heredi committenda quotiens moram non estfacturus legatari0 8•
The point seems to be that the legatee is delayed in getting his slave
by the choice of the heres, a rather doubtful piece of logic. If both
are in fuga the security must be that, if either return, the heres will
give the value either of him or the other. This expresses the same
principle 9.
A fugitivus is none the less the property of his master, and thus
acquires for him, apart from questions of possession. Thus we are told
that where a fugitivus buys goods, and they are violently taken from
him, his owner can bring the actio vi bonorum raptorum, because the
goods were in his bona 1o-quite independently of the question whether
he has ever possessed them. Again, if my slave in flight buys a thing
from a non-owner, Pomponius says I have the Publician, even though
I have not acquired possession through him 11. The difficulties of this

~ 41. 2. 13.pr.
.
2 h. t. 44,1]1:3 h. t. 47.
h. t. 1. 14, the only text WhICh extends the contmuance of possession to anyone but dominus.
See also 41. 2. 15.
5 41. 2.1. 14, 3. 13, 47.
6 Manuel, 273.
7 Post, p. 272.
8 41. 2. 1. 14, 50. 1.
9 Post, p. 272.
10 41. 3. 15. 1.
11 41. 3. 31. 2. '
H 41.2.1.6; 41.1.54.4.
13 41. 2. 34. 2.
14 41. 3. 15. 1.

As to the special rules in a pending causa libemlis, post, Oh. XXVIII.
41. 2. 3. 10.
3 Post, p. 338.
4 47. 2.61; O. 6. 1. 1; In. 2. 6. 1, etc. A protection to domini.
:; Ante, p . 24. Where such persons cannot be usucapted, the holder has no Publiciana,
6.2.9.5.
6 30.108 P1".
7 30.47.2.
8 h. l. 3.
9 Ante, p. 16.
10 47.8.2.25.
11 6.2.15.
1
2
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text, which has been much discussed, do not here concern us 1 : in any
case, it shews that acquisition is not barred by the fact that the slave
is a f~tgitivus2.
Of acceptance of an inheritance there can be no question. No texts.
discuss legacies to fugitivi, but no doubt ordinary rules apply. There
remains the case of possession. We have seen that a slave cannot
acquire possession for his dominus, unless the latter knows of it, or has
authorised it, or it is in re peculiari 3 • We have seen, or been told, for
the authority is doubtfu1 4, that the slave does not acquire possession to
his master, if he does not intend to do so. Such rules and the fact
that a fugitivus is not likely to have a peculi'um, since the owner
can adeem it nutu 5, would seem to preclude any question of acquisition
of possession by a fugitivus. For though the ancients had held that we
could not possess except through one whom we possessed, the converse
was far from necessarily true. Yet, as in the case of res pecttliares, there
seems to have been a gradual recognition, utilitatis causa, of possession
by the master through the fugitivus. N erva filius, who seems to have
accepted, with some reluctance, the view that we possess a fugitive,
denies that we can possess through him 6, and Pomponius appears t o
hold the same view 7• But Ulpian tells us that possession can be
continued through such a slave 8, and Paul accepts the view, which
he credits to Oassius and J ulian, that a dominus can acquire possession
through a fugitive, sicut per eos quos in p1·ovincia habemus 9• These
names suggest a school controversy. Hermogenianus adopts the same
view with the characteristic limit~tion, "unless he thinks he is free 10."
All are agreed, on the other hand, that we cannot possess through him,
if another person possesses himll. But what is the exact force of Julian's
parallel, sicut per eos quos in provincia habemus? Oassius and J ulian
cannot have supposed acquisition of possession by a slave in provincia
to be independent of the knowledge of the dominus: they are the very
writers cited to shew that this was a special rule, in re peculiari l2. B ut
if we are to suppose the acquisition of possession by a fugitivus to the
dominus to require knowledge or iussum of the latter, this is almost
to deny its possibility, for all practical purposes, since ratification does
not seem to have been retrospectively effective in such matters. And
this is in accordance with principle, and could have caused little inI See Appleton, Propriete Pretorienne, § 82.
2 Where my slave, a fugitive apud f urern, and so not in my possession , acquired money and
bought slaves with it, and T r eceived them from the vendor with the slave's consent, I h ad
actio rnandati again st T on my slave's m andate. If it was not with the slave's consent, I had
ex empto against the vendor. The obligation was acquired though he was a fu gitive, 17. 1. 22. 9.
3 Ante, pp. 131,2.
4 41. 2. 1. 19, ante, p . 133.
5 A nte, p. 205.
6 41. 2. 1. 14.
7 6. 2. 15.
8 44. 3.8.
9 41. 2. 1. 14, i nfin.
10 h. t . 50. 1.
11 Ib.; h. t. 1. 14.
12 h. t . 1. 5.
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convenience: it is only the language attributed to Oassius and Julian 1
. which raises difficulty.
If the fugitive in libertate moretur, we are told by Paul that we
do not acquire possession through him 2. This may mean one who is
in such a state of apparent freedom, as exceeds what is implied in pro
libero se gerere 3, but we are told the same thing by Hermogenianus 4 of
the slave in fuga who thinks himself free, a phrase which for this purpose
means no more than pro libero se gerere. J ulian says5 that if a fugitive
pro libero se gerens sells a thing, a valid obligation (as it seems, ex
empto) is created, from which the buyers are not released by paying the
fugitive. If this is not a solutio, that must be, assuming good faith 6,
because the possession does not vest in the dominus, for it is clear that
the dominium does. Pomponius cites Labeo as holding a different view.
Such a fugitivus lent money which he had stolen from his master (i.e.
not ex peculio). Labeo says an obligation is created from which the
debtor is released by payment to the fugitivus thinking him free:
the money is made the master's, and there is a quasi-sol'utum to
him 7. This implies that the dominus gets possession of the money. The
contradiction is exact. No doubt here, as in the cases of a similar
type we have just considered, harmony might be reached by conjectural
additions to the hypothesis. But it is better to treat it as another
instance of the constant flux of opinion in these matters in minds
swayed alternately by considerations of logic and of convenience. It
would be a mistake to suppose even that there was a steady unbroken
tendency in one direction, or that the views of anyone jurist represent
necessarily any coherent scheme.
The power of the f~tgitivus to bind his dominus is necessarily
limited. Though he have a peculium, he loses any power of administratio 8• In the two texts last discussed, he appears as selling and
lending money, both transactions involving transfer of property. But
the text on sale speaks 9 only of the contract: so far as we are told,
the owner might have vindicated the property if he liked. And in
the other case 10, we are told only that an obligation is created. It need
not have been mutuum: it may well have been a condictio based on
consumption. Ulpian ll deals with an exactly similar state of facts, and
says that there is no mutuum, since the property does not pass. The
money can be vindicated if traceable; if it is not, there is ad exhibendum or condictio sine causa, according as it has been made away
with in bad or in good faithl2.
41. 2. 1. 14.
2 41. 3. 31. 2.
S Ante, p. 270.
41. 2. 50. 1.
5 46. 3. 34. 5.
6 Ante, pp. 163, 4.
7 46. 3. 19.
8 15. 1. 48.
9 46. 3. 34. 5.
10 46. 3. 19.
11 12. 1. 11. 2.
See also 12. 1. 13.
12 Presumably all authority is revoked ipso fa cto by the flight, without express wit.hdJ:awal.
It may also be assumed that there is no actio institoria, or quod iussu on transactions by a
I
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It has been remarked above that a slave may be a jugitivus without
being in libertate or even pro libero se gerens. The converse is equally'
true: a slave may be in libertate without being a fugitive 1. It does
not appear that this would make any difference in the rights or
liabilities of the dominus: the texts at least draw no distinction 2.
Such a man may be in the apparent potestas of another acting in
good faith. This is not a case of bonae fidei possessio. It is clearly
laid down that the apparent father can acquire nothing through the
apparent son, even though he is in good faith 3. In all such cases
it may be presumed that he acquires property for his dominus, b.ut not
possession. The liability de peculio can hardly arise, and the rule
as to noxal liability would be as in the case of fugitivus.

XI.

SERVUS PRO DERELIOTO.

The expression servus derelictus is very rare: the usual form is
servus quem dominus pro derelicto habet 4• This is so not only in connexion
with usucapio, or where the abandonment may not have been by the
owner, where the usage would explain itself, but in all contexts. The
explanation is historical. There was an old dispu te as to whether
derelictio was at once complete, or whether ownership was divested
only when a third person took possession. The former view prevailed
in relation to slaves as well as other things 5•
We shall see that under imperial legislation abandonment of a sick
slave might under certain circumstances make him free, and that in
Justinian's latest law any abandonment might have that effects. Here,
however, we are concerned with the normal case, in which a slave
abandoned by his owner remained a slave 7.
The developed Roman law permitted complete abandonment of
ownership in slaves, at any rate so far as the advantages of ownership
were concerned 8• As to what amounted to a derelictio, this was a
question of fact, which had few rules peculiar to the case of a slave.
There must be intention to abandon 9, coupled with an actual casting
fugitivu~: the case is not n;entioned. There may be de peculia (15. 1. 3. 8, 52. pr.), and,
though .It ~~:)Uld need rather Improbable facts, de in r"ern verso. Tr-ibutoria is probably barred.
Noxal liabilIty, ante, p. 129.
1 As to rules in a causa liberalis, post, Ch. xxvrn.
2 e.g. 15. 1. 3. 8, 52. pr.; 41. 2. 3. 10; 41. 3. 31. 2.
3 41. 2.50. pr.; 41. 3. 44. ;pr . . The ca~e might arise. wher~, e.g., a child abandoned by its
slave mother was reared and gIven In adoptIOn, or gave hImself In adrogation.
4 In 45.3.36 both forms appear.
5 41. 7: 2. 1; 9. 4. 38. 1. In relation to slaves the other view is not mentioned.
Both these
texts credIt the TUle to Julian.
6 Post, Ch. XXVI.
7 Jewis~ slavery did not admit of the existence of this class. Slavery being relative, liberty
was only hIdden by the power of the master. Winter, Stellung del' Sklaven, 30.
s 41. .7.1 and pass.; ~5. 3. 36. C. Th. 5. 9. 1 seems to hint at a right of preemption in an
abandonIng owner of an ~nfans.
9 C. 8. 51. 1.
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off of possession \ and thus mere refusal to defend on a capital charge
did not amount to a dereliction 2. The main effect of abandonment was
to make the slave a servus sine domino, on whom his late master had
now no claim. Thus he could not acquire through the slave, who had
indeed no capacities, his derivative capacity having ceased to exist.
Thus any stipulations or other transactions of his were merely null 3 • As
he had no derivative capacity, and the institution of slaves depended
on the testamenti jactio of their domini4, it would seem that any institution of such a person would be void, though absence of ius capiendi
in the dominus did not prevent the institution, but allowed the slave to
enter if alienated 5. But our case is not discussed. And while we are
told that corporations could not be instituted 6, we are told that if the
slave of a municipality was instituted, and was alienated or freed, the
institution could take effect7. For Justinian's own law this would hardly
seem worth stating, since municipalities could then be instituted 8. If
it be accepted as a classical rule, it creates a doubt for our present
case. But as it purports to be from Ulpian, and is opposed to his
very general statement 9 on the matter, it seems likely that it has been
altered, perhaps by the omission of a negative. Whether this be so
or not, the case of a dominus incapax is different from that of no
dominus at all. The texts which bear on that state of facts are against
admitting any possible validity in such an institution. Thus we are
told that Antoninus Pius declared in a rescript that · the institution
of a servus poenae was absolutely null 10. And J avolenus says servus
hereditarius can be instituted quamvis nullius sit; an implication that
an ordinary servus nullius could not be instituted lI.
The rule, noxa caput sequiturI2, protected the former master against
liability for past or future delicts. On the other hand, dereliction did
not destroy any rights of action the master might have acquired on
account of delict committed in respect of the slave 13, any more than
it would rights of action, on contract, already acquired through him.
As to liability on ' past contracts, on derelictio the actio de peculio
would become annalis, but any other existing edictal actions of this
class would not be affected, as they are perpet1.tae. It must be supposed
that the former dorninus would not be liable on any contract made after
the dereliction, except, indeed, in the improbable case of an owner who
abandoned his slave, but retained his services as institor or the like.
1 41. 2. 17.1.
2 48.1. 9.
3 41. 7. 8; 45. 3. 36. After occupatio by a new dorninns be acquires for him under ordinary
rules.
4 28.5. 31. pr.; U. 22. 9.
5 29.2.82.
6 U. 22.5.
7 29. 2. 25. 1.
B C. 6. 24. 12.
9 U. 22. 1, 5, 9.
10 29. 2. 25. 3.
11 28. 5. 65; cp. h. t. 31. 1. No doubt the fact that the slave became nullius after the will
was made would be no bar if he were now in the hand of a capax. See 28. 5. 6. 2.
12 Ante, p. 106; D. 9. 4. 38. 1.
13 47.2.46. pr. in fin.
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Difficulties might arise from contracts made, in ignorance, with a
derelict slave, but they are more apparent than real. Any property
handed over on the faith of snch a contract could be vindicated. This
would not indeed apply to consumables, or to services rendered at cost
of time or money, and it does not seem that the law would give any
remedyl.
Curious questions arise where the slave abandoned is at the time
the subject of lesser rights than dominium, vested in some 'third person:
So far as these are mere contractual rights arising from commodatum
or the like, the case is simple though the texts give us no help. The
only right of the commodatarius is one on the contract. So long as
he is undisturbed, no question arises. If a third party seizes the slave,
his remedy is an actio commodati contraria against the lender. But
there are greater difficulties if the right created was a ius in rem. Two
typical cases alone need be considered.
l. The case of a slave abandoned by his dominus when some third
person has a usufruct in him. We are nowhere told what happens.
We know that usufruct is not affected by death of the dominus. If
this be understood as perfectly general, and as applying in the case
of a man who dies without representatives, and whose estate the fisc
will have nothing to do with, it is an authority for the view that
usufruct is absolutely independent of the fate of the dominium. This
br~ngs us in face of a wider question, i.e. that of the possibility of the
eXIstence of servitudes without dominium. Our case is discussed by
Kuntze 2 , who considers the usufruc1i as unaffected. rrhere seems no
reason t~ doubt .his conclusion, which rests mainly on the analogy of
the classIcal law In the cases of serv'us pendente usufructu manumissus,
and that in which a man is a party to a fraudulent sale, to a bona fide
buyer, of a usufruct in himself3. Two remarks may however be made.
In Justinian's latest law, every abandonment seems to have been a
ma~umission 4. It follows that the present case would then be only
an Instance of a servus sub usufructu manumissus, who, under his law,
is no longer a servus sine domino.
The other remark is that no
conclusion can be drawn from this case to that of praedial servitudes
s~ne dominio, pa:tly because slaves may very well have been excep:
tlOnally treated In such a matter 5, but also because the classical texts
give us no warrant for applying to usufruct in the classical law that
dependence on dominium which is involved in the name servitus.
1 Cas~s .may readily be. conceived in which the late owner was liable on account of dolus.
but derelictIOn of slaves Wlth whom anyone was likely to have commercial dealings must have
been rare.
2 Servus Fructuarius, 60 sqq.
3 Post, p. 278 and Ch. XVI. in fin.
In both cases there was usufruct without dominium.
• Post, Ch. xivI.
5 Kuntze, loco cit.
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There seems to be no text in the surviving ante-Justinian legal literature,
which applies the name servit~s to. usufruct ?r the ~ike, a~d there are
obvious signs of a usage confinIng It to praedIal servItudes..
.
2. The case of a slave abandoned by his owner whIle he IS
pledged. Pledge is not servitude. The creditor's right is a right to
e ha~e not
possess, in a limited sense of that word, and n.o more.
the logical difficulty involved in the ?Onc~ptlOn of ser~~tus wIthout
dominium: pignus being only a praetonan ngbt to. hold, .IS never contemplated as a part of dominium. The title deahng wIth release of
pledge 2 makes it clear that ~o act ~f the debtor's can affect the
creditor's right of possession wIthout bIS consents.. There can be no
doubt that derelictio, whether followed by occupatw or not, leaves the
creditor's right intact.

W.

XII.

SERVUS POENAE.

There is little to be said here of these persons: most of the points
of interest will arise in connexion with the law of enslavement and
manumission 4• A few points may, however, be discussed. A servus
poenae may have been, before his condemnation, either a slave or a
freeman. "In the latter case he was destroyed by the enslavement,
and if freed, was not the same person: slavery was akin to dea~h:.
If he had been a slave, the condemnation destroyed the ownershIp,
he
and it did not revive on pardon 7• What then was his position?
matter seems to have been obscure till, under Caracalla or a httle
later it was accepted that he vested in the fisc 8• Servi poenae themselv~s were not the property of anyone: they were slaves of punishment,
not belonging to Caesar or the fisc 9• Having no owner, they could
have no derivative faculty or peculium, and, as slaves, they could have
no faculty or property of their own. It seems. obvio~s that the~ could
not contract, though this is not stated. TheIr earher made WIll. w~s
irritum 1o• Institutions of them or legacies to them were pro non scr~pt~s,
whether they were condemned before or after the will was made; the

:r

1 e.g. Vat. Fr. 54; G .. 2. 14. Other texts shew that the relation of usufruct to dominium was
disputed among the clasSIcal lawyers, Roby, de usufructu, 42.
4 P
Ch
2 20 {)
3 See for a strong case, 20. 6. 4. p1'.
ost,
. XVII.
5 50: 17. 209; Nov. Just. 22. 9. For some effects see 36.1. 18. 6.
6 48.19.8. 12.
The peculi~£m rem~ined with.the.£ormer owner, C. 9. 49. 1. .
7 48. 19. 8. 12. If in temporary v~ncula, eXpIratIOn of sentence fre~d ~hem fIom all results,
so that, as Divi Fratres laid down, they could take any form of gift ~ !eleased ~~ef t~e
hereditas under which the gift arose was entered on, 48. 19. 33. PapIIDa.n says
a . ~s
limitation results not only from the constitution but from t?e reason of th~ thmg. The pomt IS
that otherwise the gift cannot operate at once and there IS no reas~m for postp~nement.. ~he
case is not one of servitus poenae: temporary or even permanent chams (h .. t. 8. 13) or WhIppI~g
(h. t. 28. 4) does not affect ownership. On release the slave reverts. If hIS master refuses hIm
he is offered for sale. If this fails he is a servuS poenae, 48. 19. 10. pr. See C. 9.47. 13.
8 40. 5. 24. 5. Details, post, Ch. XVII.
10 28. 3. 6. 6 .
9 34.8.3; 48.19. 17.pr.; 49.14.12.
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y With women, clanss~rni, 1'eterani and othe' b
6

9

~ Fr. Do,. 11 i U.1. 19; C. 7. 1Ji. 1.

SubJect to lIabIlIty for dolus, ante, p. 106.

"
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concerned. The actio de peculio would presumably become annalis,
subject to the rules already stated'. To the actio tributoria he no douht
2
remained liable, if he retained the peculium • But if he gave the man
his peculi<
um, it is not quite clear what ;would be the result. It would
pass to the fructuary only if this intent were declared, and in that case
the rules as to the liability of the fructuary in the actio de peculio would
apply'. If it did not go to the fructuary, it could not go to the slave
himself. It must either remain with the master or become derelict:
the effect would be the same in most cases so far as liability de peculio
is concerned, since this would ordinarily be such dolus as is contemplated by the Edict'. It would seem from the wording of Justinian's
enactment that the master could acquire nothing through him, and the
same result follows from general principle, since he was not now the
slave's domirzus 5•
XIV.

SLAVE INFORMALLY FREED BEFORE 'fRE LEX IUNlA.

er
The state of facts here referred to will be considered lat 6. The
class was so early obsolete that it is idle to try to lay down rules about
them. It is enough to say that though the Praetor protected them in
de facto liberty, so that their master could not make them
work, they
7
were still his slaves and he still acquired through them • . He would
still be liable, de peculio et in rem verso: indeed in all respects he
would still be liable for them as for ordinary slaves, though the point
would presumably not often arise. Whether he was noxally liable or
not depends on the unanswerable question, whetber the theory of
potestas in this matter had developed so early. As this theory does not
apply to damnum', it seems that he would be liahle e lege Aquilia.
Conversely he could have no noxal action for anything done by such a
man, so far as the lex Aquilia was concerned, but he might conceivably
have had an action against a bonae fidei possessor for other delicts.
Presumably he would have an action for damage to such people, as this
would lessen their power of acquisition, and no doubt he had the actio
furti. As they were still slaves it may be assumed that the child of an
ancilla in such a position was an ordinary slave.
XV.

PLEDGED SLAVE FREED BY THE DEBTOR.

We are told in many texts, of Justinian's time, that such a manu. mission was absolutely null 9. It follows that the relations of master
1

a".

fflave informally freed before Lex Iunia

4,

6
9

2 Ante, p. 237.
Arg. 14. 4. 7. 2, 3.
5 C. 7.15.1; G. 2. 95; In. 2. 9. 5.
Post , Ch. XIX.
7 Fr. Dos. 5.
e.g. C. 7. 8,pass.; D. 40. 1. 3; 40.5.24.10. Post, Ch. xxv.

3

Post, p. 359.

8

Ante, p. 130.

Ante, pp. 227 sqq.
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and slave were absolutely unaffected by it. Two points may be noted.
The case cannot be regarded as equivalent to a derelictio for one who
frees a slave acquires a libertus, a potential asset of some ;alue l • Thus
to treat an attemp~ed ~~numis.sion as abandonment would be to go far
be~ond the manumItter s mtentIOn. Whether it can be treated as a case
?f mformal manumission, for the earlier law, depends on the view that
IS taken of the only text 2• It is defective but appears to mean that the
~lave beca,?e a Latin when the pledge ceased to be operative. This
Inter~retatIOn suggests that before the lex Iunia, the praetor would
have Intervened and treated the case as one of informal manumission
so soon as, bu~ not before, the pledge was in some way released, i.e. s~
soon ~s capaCIt.y.was restored-overlooking the fact that there was no
capacIty at ~he. tIme the act was done. Till then its effects were null.
If. Hu~ch~e s VIew is ~ccepted, that the slave became a Latin at once,
thIS WIll Imply that In the Republic the Praetor's protection is given
at once, and the case ".'ill come under the class last mentioned 3.

libe~.t~~
i~O~o~~e!;:~a~il;: ~!r:~~/ plO~ofi~pletiorbnon
est ffactus CJ.ui libel'tum
Fr Dos 16
, even y way
succeSSIOn.
2

•

"

3

Post, Ch. xxv.

0

adquisierit.
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OHAPTER XIII.
SPEOIAL OASES (cont.). SERVUS PIGNERATIOIUS, FIDUOIAE
DATUS, STATULIBER, OAPTIVUS.

XVI.

SERVUS PIGNERATIOIUS.

THE law concerning a pledged slave derives some peculiarities from
the fact that, while on the one hand the rights acquired by the pledge
creditor are slight (being essentially no more than the right to hold the
slave without deriving profit from him), on the other hand the institution is only a praetorian modification of the old fiduciary mancipation,
under which the creditor became owner. Many of the texts in the
Digest which now speak of pignus were originally written ,of fiducia, and
the compilers have not always succeeded in making the changes so as
'
to produce a neat result.
A pledged slave is still in bonis debitorisI, and thus a legacy of my
slaves includes those I have pledged, but not those pledged to me 2• The
debtor retains the actio servi corrupti 3• The pledged slave is treated
for the purpose of the Sc. Silanianum in all respects as if he had not
been pledged 4 • But there are many respects in which the creditor's
interest comes effectively into play.
If5 the pledge creditor kills the slave, the debtor has the actio
Aquilia against him, or, if he prefers, he may bring the action on the
contract 6. If on the other hand the debtor kills the slave, the creditor
has not the actio Aquilia, even utilis, but is given an actio in factum 7•
If the slave is killed by a third party, the pledger has the actio Aquilia,
and the creditor is allowed an actio utilis, because in view of possible
insolvency of the debtor he has an interesse. A text 8 credited to Paul,
hints, in a rambling manner, that the creditor's action is given only in
the case in which the debtor is insolvent, or the creditor's remedy, apart
from the pledge, is time-barred, and says that, in that case, the debtor
C. 4. 24. 9.
2 32. 73. 2.
s 11. 3. 14. 4.
29. 5. 1. 3; ante, p. 95.
,
..
Theft and damage in relation to pledged property, HellWlg, Verpfandung von Forderungen,
43-50.
69.2.18.
7h.t.17.
89.2 . 30.1.
1
4
5
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has it only if the debt is less than the value of the slave. Gradenwitz
shews conclusively that these later propositions are from the compilers l •
~he case of theft of a pledged slave presents difficulties: they have
nothIng to do especially with slaves but cannot well be left undiscussed;
as one or two of the most difficult texts deal with slaves. Many texts
shew clearly that the pledge creditor has actio furti if the thing is
stolen 2, even by the debtor3, and that he will himself be liable to the
actio~ if he exceeds his. right 4.
Beyond this it is difficult to get a clear
doctrm~: there are dIvergences on all material points.
In seeking
the baSIS of the pledge creditor's interesse, it is natural to think of his
obligation custodiam praestare, either absolute, except for vis mai01"5, or
on}y ~iligentia,",: exactam praestare 6• And two texts of Ulpian 7, in one
of whICh there IS an appeal to older authority, seem to start from this
point .of ~i~w, but the first shews that there is an interesse independent
of .obh~atw , and the words from hoc ita to competit are probably from
Tnboman. The responsibility is limited to the case of culpa, a.nd there
i~ some reason to think that at least in the case of pignu;, this limitatIOn. dates from the later Empire 9• What Pomponius approves is the
earlIer. part of t~e text. In the. other lo, the words item locati pignorisve
accept~. may be mterpolated, but, indeed, the whole text looks corruptll.
It IS clear on other grounds that the obligation whatever its extent
cannot have been the sole basis of the interesse. Had it been so, there
would have been, at least, doubts as to the right of action where the
debtor stole the thing, since in that case the obligation did not exist 12.
1 Interpolationen, 89 sqq.
Do they represent even later law? G. points out that where as
her.e, .two c3;n sue, t~ough substantially only one sum is due, the normal course is for the :first
plamtiff to gIve securIty for defence of the person liable against the other.
: 13.7. 22.p1'.; 47.2.14.16, 15.pr.; In. 4.1. 14; 4.2.2; etc.
4 13.7.3; 41. 4. 5; 47.2.12.2, 67.p1'.; C. 7. 26. 6; G. 3. 200, 203; P. 2.31.19; etc.
5 13.7.4,5; 47.2.52.7, 55.p1'., 56, 74; C. 9. 33. 3; etc.
7 13. 7. 13. 1,14; C. 8. 13. 19.
6 C. 4. 24. 5, 8; In. 3. 14. 4.
9 47.2.14.6,16.
.
8 47.2.14.6.
As to the nature .of custod~a the most acceptable opinion seems to be that which may still be
called the ?rthodox vle~. (See for this, with variations, Pernice, Labeo, 2. 1. 345; Lehmann,
Z .. S~v: Stif.t. ~ ..110; Blermann, same r~view, 12 ..33; Gir!lrd, Manuel, 655. Oontm, ·Ferrini,
Al~hIV~O GlUndlCo, 53 .. 260.)
~ccorili?g to this doctnne, custodia meant originally the
obli~atlOn ~o keep the. thmg as agamst. thIeves, but not as against robbers. This was gradually
m.o~fie~, till ex~ept m a few cases, It was no longer to be distinguished from the obligation
d~l~gentwm maanmam praestare. T?is development. explains such texts as speak of custodiam
d~l~gentem. (e.g. 13. 6. 5. 5) !lnd th~ like .. But there IS room for difference of opinion as to the
date of thIS chB:n~e. Permce ~ttnbutes l~ to the influe~ce of Julian. Biermann is, in general,
o~ the s.ame ?pmlO~, b1!t .cons.1ders ~hat ~ regard.to p~gnus, the change is of the later Empire,
smc~ DlOcletlan still dl~t~gUl.she~ m thIs conneXlon between wlpa and custodia.
Paul and
Ulplan. ma~e .the same distillctlOn ill o~her ~onnexion.s (P. 2. 4. 3; D. 19. 1. 36; 47.2. 14. 6, etc.),
but thIs BIelm~nr;t regard~ as :mere h~st01'~sche Rem~ntscen'Z. But that kind of reminiscence is
more c~ar!lct~nstIc of Tnboman than of Ulpian or Paul, and as they state the distinction
cle~rl:y It. IS .lIkely that the law ~f ~h.eir time ~dmitted it. It seems highly probable that the
asslIDilatlOn ill most cases of the lIability custod~am praestm'e to that diligentiam praestare was
a d~velopment of the later Empire, except in the case of commodatum, which had special rules
It IS to be observed that nearly all the texts which state the newer doctrine are confused i~
form (e.g. 18. 6. 2. 1; 18.6. 3; 13. 6. 10' 47.2. 14. 12' 47 8 2 22 23)
10 47.2.14.6.
"
... ,
.
C. ~~ f.~~~ts in the case of commodatum are plentiful: 13. 6. 5. 6; 47. 2. 14. 16, and many in

12

13. 6. 21. pr.
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But many texts give the action in that case and none ~en~es or doubts
its existence l • Again, in all cases except where the thIef IS the d~bt~r,
the creditor must set off what he recovers against the debV, whIle In
the other cases of interesse based on obligation, the plaintiff keeps what
he recovers 3. Again, if the right were based on obligation, the creditor's
action would exclude that of the debtor4, but, here, both parties have the
action 5 • Ulpian tells us indeed 6 , that there had been doubts as to ~he
creditoes acti.on if the debtor were solvent, but himself holds; WIth
J ulian, Pomponius and Papinian, that he has an in~erest i~ all. c~ses, ~
rule for which the Institutes give the reason, qu~a exped~t e~ p~gn.ort
potius incumbere quam in personam agere 7 • The te~t s~ys .nothmg
about obligation. Again, if the right were based on obhg~tlOn It would
not exist, as it does, where there is a mere hypothec, SInce here the
obligation does not existS. It seems clear, then, that, at l~ast. on. ~he
dominant view, the creditor's right does not depend on Ius habIl~ty.
9
There is, however, one difficulty. Two texts of Pau1 a:low the .credItor
to recover the value of the res. This is consistent w]th the VIew that
his right rests on obligation, and not easy to re?oncile ~vith any other
view. But one of them definitely gives the actIOn agamst the debtor,
which is inconsistent with that view 10, arid though Paul here no~es th~t
in that case the recovery is limited to the amount of the claIm, thIS
itself shews that there is another basis of interesse.. T~er~ are,
however a number of texts, mainly from Ulpianll, whICh hunt the
creditor'~ right in all cases to the amount of his claim.
.
'Vhat is this other basis of interest? The mere fact of possessIOn
would not suffice, if indeed the pledge creditor can be said strictly: to
have possession 12. But his right, narrow ~s it is, exceeds mer.e posse~sIo~.
It has an economic content. He has a rIght to keep the thmg untIl IllS
claim is satisfied, and thus he will win, not only in possessor! pro~e~d.
but also even if the owner vindicates the thing. It]S thIS ~us
mgs,
.'
h"
.
retentionis which bases his actio furti l3 • ThIS IS why IS mteres.t IS
limited to the amount of the debt, and why, if there are several thIn~s
pledged together for one debt, the action, if anyone of ~hem is st.ol.en, IS
limited only by the total amount of the debV4. Paul s texts gIVIng a
right to recover the whole value l5 do not seem to have ~een reto~ched:
they may perhaps be based on a recognition of the rIght restIng on
See ante, p. 282, n. 4, and 41. 3. 49; 47. 2. 19. 6, 88; In. 4. 1. 10, 14.
213.7. 22.pr.; 47.2.14.6,14.7, 15.p1·.
4 G 3 203 6' D 47 2 12 pr etc.
s 13. 6. 7; 19. 2. 6; C. 6. 2. 22. 3.
.,
"
. ., . .
5 47.2.12.2,46.4,52.7, 55.p1·., 74.
6 47.2.12.2.
7 In. 4. 1. 14.
1~ 47. 2. 19. 6, 62. 8.
9 h. t. 15. pr., 88.
h. t. 88.
12
11 47 2 14 5- 7,46.4,5; 47.8.2.22,23; In. 4. 2. 2.
.
. ' ~ . 8.15.2.
IS 47: 2: 46: 5. Obscure, but bringing out the fact that his wteresse IS dlstmct from that of

1

owner.
14 47.2.14.5- 7.

15

h. t. 15. P1·., 88.
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liability, but their explanation is more likely to be found in the known
genealogy of pignus. The rule of fiducia, by which the creditor, being
owner, recovered the whole value, simply passes over to pignus. Perhaps
as ~arly as Pomponiusl, the more logical view appears which limits his
act:o~ to the amount of his claim. Later on, the pledgee is so far
assImIlated to other holders who custodiam praestant, that his right
?ased on liability is recognised, without excluding the other. But this
IS of late law, and, even in the Digest, the dominant doctrine ignores it.
It may be noted that in several other cases, in some of which there
would not be a possessory right, the ius retinendi gives an actio furti 2,
on the analogy of pledge 3.
In one text already mentioned 4, Ulpian seems to give the debtor
(the owner) an action only if the thing is worth more than the debt.
There
is no obvious reason for this limitation, and he elsewhere ignores
5
it .. The interjected form of the limitation in the text suggests interpolatIO~. .On t~e other hand it may be a survival from the system of
fiduc~a, In whICh the debtor, having neither ownership nor possession,
has no clear basis of action. The text certainly treats the debtor's right
to sue as of an exceptional nature.
. The rules as to noxal liability for the slave have already been
dlscusse~ 6. It may be a~ded that the actio ad exhibendum lies against
the credItor and not agamst the debtor: he has no power of producing
the man 7•
As to acqui~itio~s, the rule is simple. The slave cannot acquire for
the pledge credItor In any way, by traditio, stipulatio, or otherwise, not
even possession, though the creditor possesses him for interdictal
B
purposes • All fruits and acquisitions ex operis are the debtor's, and go
to reduce the debt, any balance over the amount of the debt being
recoverable by the debtor!>. All other acquisitions, e.g. hereditas or
donatio, go of course to the debtor. And the rules as to the effect of
acquiring or purporting to acquire expressly for any person other than
the owner are in no way exceptional in this case. The debtor cannot
acquire possession through the slave since he is possessed by another,
except so far as bars usucapio by the creditor, and allows the debtor to
usucapt things of which possession had already begun 10.
T~e creditor must not misuse the thing pledged and thus if he
prostItute a pledged ancilla, the pledge is destroyed n. Unusual
expenses may be added to the charge, and thus, if a pledged slave is
~

47. 2. 1~. 6, 7.
2 h. t. 14.1,15.2,54.4,60; In. 4. 1. 14.
M?destrnus (Coil. 10. 2. 6) denies actio fw·ti to depositee even with ius retentionis The
rea~on IS not clear and the rule is not in the Digest. The rule probably began with pignu~.
47.2. 46. 4.
5 h. t. 12. 2.
6 Ante, pp. 116, 125.
7 41. 3. 16.
8 41. 1. 37.p1·.; 41. 2. 1. 15.
9 C 4 24 1 2
~~ 13.7.24.3.
41. 2. 1. 15. Or the slave himself. The rule does not of course apply' to' hypoth~c.
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captured and redeemed, the creditor's right revives when he ~as pai.d
off the lien of the redeemer, and he may add the amount paId to hIs
charge 1. In the same way he may add to the charge any reasonable
expenses incurred in training the slave in either necessary arts, or tho~e
in which the debtor had already begun to train him, or those to hIs
training in which the debtor has assented 2. Expenses incurred in paying
damages for a delict by him can also presumably be added: for we kanow
that the creditor is compellable to pay them or abandon hIs pledge.

XVII.

SLAVE HELD IN FIDUOlA.

Upon this case the texts give us little information: the institution
was obsolete in Justinian's time, and, as we have learnt from Lenel, many
of the texts which really dealt with fid'ucia cum creditor~ have been
applied by the compilers to pignus, with or wit.hou.t alteratIOn.. But of
these there are very few which have any specIal Importance m regard
to slaves as opposed to other chattels. Such slaves were"technically the
property of the fiduciarius. Thus a legacy of " my slaves, by the de~tor,
did not cover those he had so conveyed 4. And what such sl~ves acqulr~d
in any way was the property of the fiduciarius. But thIS owner~hlp
was little more than nominal, for he must account for all such recmpts,
setting them off against the debt, and being liable for any ba~anc~ 5,
having however the same right of charging expenses as the credItor In
a pignus 6. Moreover, a thing given in. fi:ducia COUld. be le:t per preceptionem, at least according to the Sablmans, the heIrs bemg bound to
free it, though in general such legacies were confi.n ed to the property of
the testator7. The Sabinians did not consider thIS form to be confined,
as legacy per vindicationem was, to the quiritary ~r~perty of.the testator,
but applied it to anything in his bona 8• But thIS IS, as ?alUs o?serve~,
a still further extension, for technically such a slave IS not ~n bon~s
debitoris. As we have seen, however, the rules of account ma~e thIS
formal rather than real; Gaius, in fact, treats the transactIOn . as
essent.ially a pledge, the heirs being under a duty to reduce the thmg
into possession 9.

~ i~: ~~'lt 1~~ul,

wrongly attributed to Ulpian. See Lenel, Paling. ad h. l. Originally
written of fiducia.
.
Z·
h'
. d
aA t
116 Apart from agreement the pledge did not cover p ew ~u~n w eIever acqUIre,
20. 1.
P'The .case of p artus of pledged ancilla has already be~n conSIdered. Ante, p. 23.
4 P. 3. 6. 69.
5 P. 2. 13. 2.
.
Cp. 13. 7. 25.
.
7 G. 2. 220. This does not conflict with P, 3. 6. 69. That IS Il: r~e <?f constructIOn as to
what certain words mean: here the only question is whether a certam gift IS good.
8 G. 2. 219- 222.
.
6 1 If th
d't h Id
9 Cp. P. 3. 6. 16; In. 2. 20. 12, etc.
Another relaxatIO.n , P. 3. . .
. e cre 1 or e .
the slave, the debtor could not acquire possession through hI~: If he was WIth the debtor, Jts
r esulted from a p 1'eca1'ium or Zocatio or commo~atu.m.: the pOSItIOn of the debtor was governe y
the rules of these relations independent of theIr orIgIn.

tt
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. As the creditor was owner he could have no noxal action for any~hIllg done by the slave, but it may be inferred from som(\ texts discussed
III the chapter on noxal liability that he had a right to an indemnity 1
the amount of which could be added to the debt. The debtor could:
~owever, abandon the slave instead of paying, leaving the original debt
Intact, but only if he was unaware of the character of the slave he
was mancipating 2• Conversely it seems to follow that the creditor was
noxally liable for anything the slave did, but of course this surrender
while it end.ed the se~uri~~ did not destroy the debt, and did not impose
on the credItor any lIabIlIty for the value of the slave 3 • If the slave
stol~ from the debtor ~here ought to be a noxal action against the
credItor, but such an actIOn would be of little use. For if the creditor
surrend.ered the slave.the debt remained, and he was usually in a position
to reqmre fresh securIty. If he paid the debt, because it was less than
th~ value of the slave, it would seem that he could add the money so
paId to the debt. But direct authority is lacking.
XVIII.

STATULIBERl.

The most important points in relation to these will arise for discussion under the law of manumission, but somethinO' must be said here
as to their position while still slaves. It is not neces~ary to define them
with a~y exact~ess. Broadly, ~h.ey are persons to whom liberty has
be~n gIven by WIll under a condItIOn, or from a day, which has not yet
arnved 4•
The main. principle as to their position is that till the gift of liberty
takes effect In some way 5, they are still slaves of the heir 6 for all
purposes. Thus they may be examined under the Scc. Silania~um and
Olaudianum, if the heir is killed 7. Children of an ancilla statulibera
are slaves of. the heirS. ~t~tuliberi are subject to the ordinary incidents
of slav~ry, wIth the re~tnctIOn that no act of the heir can deprive them
of thelr prospect of lIberty, on the occurrence of a certain event and
some other .restrictions shortly to be stated. Thus they may be' sold,
legated, delI;ered .by traditio, adjudicated, and even usucapted, but
always carryIng WIth the~ their conditional right to liberty 9. They
may be ple,dged, but arnval of the condition destroys the creditor's
lien 10. A usufruct may be created in them 11. They may be noxally

! Ante,
p. 125.
4.0. 7. 1.. One

2 AI'£{' ~7. 2. 62. 3 . . .
3 Arg. 9. 4. 17. 1. Ante, p. 116.
as to whom It IS doubtful if hIS freedom is in fraud of creditors is a
sta~ul'/,bel"
Ib1,d.. Se~ Festus, ~.v. Statuliber. And see post, Ch. XXI.
As to cases m which the gIft took effect without satisfaction of the condition post Ch XXI
: U. 2. 2;
40. 7. 16, 29. pr.
7 29.5.1. 4.
8 40. 7. 16'; C. 7.4:3 . .
"
3~. 81. 9, 40. 7.6.3,9.1;,;0.2.3; C: 7. 2. 13; etc.
The condition may be such that
ahen.atlOn de.stroys the s,!?es, e.g. to be free if my hel'es do not sell him" 40 7 30 A 1
be With or wIthout pecul1,um, 40. 7. 3. 7, 6. 6, 27, 35.
'
.. .
sa e may
10 20. 1. 13. 1.
11 33. 2. 20.

J?
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surrendered and this will discharge the dominus, without affecting their
hope of lib~rty, and if the condition be satisfied during the liti?ation,
the dominus is entitled to absolution 1. As they belong to the heIr, they
cannot receive a legacy under his will, unless t~e. condition is satisfied. at
his death, or the legacy is under the same condItIOn. as that under W?IC~
thev are to be free 2 • So, too, a statu lib er can acqUIre for the hered~tas .
"But there are respects in which their position differs from that
of an ordinary slave. Though they can be sold, ~he sale may n~t
be under harsh conditions 4 : the heres may do nothm~ to. make th~Ir
position worse 5• He may be validly d~rected to mamtaln them tIll
the condition arrives, cibaria daTe, a special enactment of Severus and
Caracalla forming an exception to the rule that a legacy ca~not be
made to your own slave sine libertate 6• It would seem to be aImed ~t
preventing the heres from abandoning a slave from whom, as he ~s
7
about to be free, no great profit can be expected • ~ legacy of optw
servi or legatum generis does not give the le.gatee a rIght to ch~ose .a
statuliber, so long as the condition is. poss~bles. S~ch a chOIce IS
hardly likely since he takes his spes wIth hun. But In any case, ~he
rule is merely one of construction: a testator who has made both gIfts
cannot be supposed to have meant the choice to cover the man freed,
le that if the condition fails, he may be chosen, rests on the
and th e ru
. .
£ '1 d .
.
f Q M Scaevola that a gift of which the condItIOn has aI e IS
vIew, 0
.'
,
to be regarded as completely non-existent. .
. .
Slaves can ordinarily be tortured as WItnesses but statul~ber~ ~ay
not, at least from the time of Antoninus Pius, in. ordinary ~ec~nIary
cases, though they may in a case of adultery wIthout prejudICe to
their ultimate right to liberty!).
.
Where his value is material a statuliber is reckoned at hIS value
10
as such, e.g., in actio furti and condictio furtiva , and for the purpose
of the lex Falcidia. If the slave so freed dies, he is reckoned as part of
the hereditas at his value as a statuliber, if, as the ev~nt turns o~t, the
't'
f: 'ls 'b ut if the condition arrives after he IS dead, he IS not
cond 1 IOn aI ,
.
.'
11
A text of J ulian deals . with a simIlar questIOn In
d' .
reck one d a t all .
relation to condictio furtiva. If a thief, or his heir, is sued by c~n wtw
furtiva and the thing stolen ceases to exist, e.g. a stolen slave. dIes, the
plaintiff is still entitled to judgmentl2 • But Julian says13 that If a slave,
1 40 7 9. pr. 2' 47.2. 62. 9. In this case liberty wa~ attaine~ b.y paying l~ht\h~res • . ~~
must :ve' this t~ plaintiff unless it comes out of p~cuZ'/,u?n .. ThIS IS because e eles mlg
in thafcase have forbidden the payment without barrmg the liberty. Post, Ch. XXI.
231.11. pr.
s 40.7.28.1.
.
4 h. t. 25.
Such as, ne intra Zoca serviant, ne unquam manum~ttantur.
5 h t 33' C 7 2 13
6 30. 113. 1.
7 No ~ode of ecl~rce~ent is stated.
Pro,?ably f.ailure would ground appea~t ~ Emperor
under the rule then newly laid down by Antomnus PlUS, ante, P9 ~~: l:.e~. )~s~'. 3.'
.
8 33,; 5. 9. 1.
11 35. 2. 11. 1.
101<>. 1. 14. pr.; 47.2.52.29,,81.1.
1313 1 14 .
12 13. 1. 8. 1, 20. The thief is always in mOl·a.
. . . pI .
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left ~o~dit~onally, is stolen, the heres has condictio furtiva so long as the
condItIOn IS unfulfilled, but if, pending the action, the condition arrives,
~here must be absolution. He adds that the same is true if the gift
IS one of liberty, since the plaintiff has now no interesse and the
thing has ceased to belong to the thief, wi thou t dolus of his. The
f'econd reason is none, for it is indifferent in this action whether the
thief is still ow?-er or not I • The first reason is hardly satisfactory. If
a stolen slave IS dead, we are told that the action must still proceed,
because there may be other interests than the personal value of the
slave, e.g. the loss of an inheritance to which he was instituted on
which his master has been prevented from making him enter2. The
same reason~ng might have applied here. In another text Ulpian says
the same thmg 3 about actio furti for a statuliber. But he confines the
rule to the case in which the condition is satisfied before aditio so that
the slave never was the heir's. In the case of condictio Julia~ allows
relea.se if the condition is satisfied at any time before judgment. This
requIres altogether different reasoning. It is no doubt, as Windscheid
~ays4, a~ application of the rule soli domino condictio competit. There
IS nothI~g remarkable in allowing the cesser of ownership after litis
contestatw to affect the matter, in view of the tendencies of classical
law, but it seems somewhat unfair in condictio furtiva. It is in fact an
~ppli~ation to. this action of the principle applied to real actions (though
III eVIdenced In the texts 5 ), that the plaintiff cannot recover unless his
interest continues to the time of judgment.
As to criminalli~bility there is some difficulty. In one passage we
are told, by PomponlUs, that statuliberi are liable to the same criminal
penalties as other slaves 6• But Modestinus and Ulpian say7 that, on
account of their prospect of liberty, they are to be punished as freemen
wou.ld be, in the like case. The contradiction is absolute. Ulpian
~ttrlbutes the ru.le to a rescript of Antoninus Pius 8, and as Pomponius
IS much the earlIest of these jurists and wrote some work under Hadrian
it m~y ~e th~t this text states the older law, before the rescript, and
that Its InsertIOn in the Digest is an oversight of the compilers.
We have seen that statuliberi may be bouO"ht and sold but it
is clear that one who wishes to buy a slave wilt not be satisfied with
a statuliber. We are told in one text that if Titius owes Stichus ex
stipulatu, and hands him over, the promise is satisfied though he is a
statuliber. This view is credited by Ulpian to Octavenus 9• It deals
~
6

See ante, p. 287, n. 12.
2 13.1. 3.
3 47.2.52.29.
Lehrbuch, § 361. .
.
5 10. 4. 7. 7.. See Pellat, De rei vind. 226.
40. 7. 29. p'r. GalUs and UlpIan say that a statul~ber may ut sel'VUS coercel-i. They mean
only that as. he. IS a sl~ve and can be punished by his master he cannot be treated as free and
sued after his lIberty IS complete, under the Edict as to damage to the hereditas by freed slaves.
See 47. 4. 1. 3, 2, 3; ante, p. 255 ; post, Ch. XXIX.
7 48.18.14; 48. 19. 9. 16.
8 See Pothiel' ad h. l.
9 40.7.9.2.
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of course only with the case of a promise of a particular man, who
I
must be taken talis qualis. Thus Africanus tells us that if a man·
hominem promisit, and delivers a statu lib er, t~is is not. ~erfor~ance.
The receiver can sue on the stipulation, wIthout waItmg tIll the
condition is satisfied. Africanus adds that if in the meantime the
condition fails there is no loss and therefore no right of action. It is
in relation t; sale that this matter is most fully discussed. There
are several possible cases.
.
.
(a) The slave is sold with no mention of th~ fact. that he IS e~tItled
to liberty on a condition. Ulpian says there IS weIghty authont! for
regarding this as stellionatus, but whether this be so or not, there IS an
actio ex empto2. But subject to the ordinary rules as to notic~, th~re
is also the ordinary remedy evictionis nomine, i.e. the express or ImplIed
stipulatio duplae 3 • This ,of course depends on the buyer's ignor~~ce,
and is subject to one deduction which may be important. The condltIOn
may be si decem dederit, or the like. In that case if the 'money h~s
been paid to the buyer, as it would ordinarily be, he mu~t allow for It,.
unless it has been paid out of the buyer's property, for Instance out of
the slave's pec·u lillm 4 •
(b) The vendor says that the man is a stat'Ltliber, ?~t does not say
what the condition is. Here if he knew what the condItIOn w.as, but the
buyer did not, he is liab1e, not evictionis norn~ne, but ex ~mpto6, ~he
text repeats itself. The first statement looks lIke Scaevola s own, whIch
the compilers proceed to amplify, and justify, which Scaevola v.ery rarely
does. It is not obvious why the buyer should have any actIOn at all,
and this is perhaps what struck the compilers. The rule s~ems ~o be
that if the vendor gives the buyer to understand that he IS bUyIng a
stat'L~liber he saves himself from liability on the warranty but if he does
so loosel;, perfusorie, laying no stress on it, knowing al~ the time that
it is a likely contingency, he may very we~l ~ave deCeIved ~~e ~u,yer,
who may bring the actio ex ernpto. As thIS IS a bonae fidet tudtetum,
the iudex will ascertain, without any exceptio, whether there was dolus
and the buyer was deceived,
.
.
(c) The vendor states a condition, but states one entlTely dIfferent .
from the actual one. Here the liability is eviction is nomine 6, Thus
where a slave was to be free on accounting, and there was in fact
nothing due on his accounts, and the vendor s~id the libert~ ~as conditional on payment of so much money, he was lIable as for eVICtIOn, the
man sold not being a statuliber at all, but already entitled to his liberty 7.
46, 3. 38. 3.
2 40. 7. 9. 1.
s 21. 2. 39. 4, 46. ~, 51. 1.
44. 4. 2. 7. If the man has aheady paid the vendor th~ ~oney or part, thIS can be
recovered by the vendee, but only if he l'eleases the liability ex em ctwne, 44. 4. 3.
5 21. 2. 69. 5.
6 21. 2. 69. 2.
. .
.
7 h. l. 4. Same rule where one whose liberty was uncondItIOnal was sold as a statt~l~bel',
1
4

h. l. 1.
B. R. L.
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(d) The vendor states the condition but states it inaccurately so
that the buyer is prejudiced. There were evidently different opinions
here, the dispute being not exactly as to what the remedy was in this
case, but as to what cases ought to come under this head, rather than
the last. The case discussed is that in which the vendor says there is
a condition of payment, but overstates the amount. Here, on the
authority of Servius, the view prevailed that this was not a case for
the eviction penalty, but only for actio ex emptol. In a text of Paul the
same rule is laid down, but the remark is added that, if there has been
an express stipulatio duplae, the action on this arises. This seems
contradictory and the grammatical form of the sentence suggests that
it is compilers' work 2. A similar case arises where the slave is to
be free on accounting, and there is money due on his accounts, and
he is sold as decem dare iussus. Here if what is due lS less than
ten, an actio ex empto arises. If it is the same or more, there is no
prejudice, and thus no action 3. On the other hand, if the sum is stated
correctly, but it is payable to a third person, so that it does not pass to
the buyer, this is essentially a different condition, and the facts come
under case (c), giving rise to the eviction penalty 4.
(e) The vendor excepts generally the case of his freedom: here if he
is already free or is now entitled to liberty, there is no liability at all.
It may be presumed that if he has led the buyer to believe that the
liberty is not yet due, there will be an actio ex empto5.
All the~e liabilities depend on prejudice to the vendee. We have
already seen this, in the case of the liability ex empto6: the same rule
is laid down for the liability evictionis nomine. Thus where the condition
was si Titi·us consul factus fuerit, but on the sale the condition declared
was si navis ex Asia veneTit, and this latter event occurred first, there was
no liability at alP. Africanus seems to add that the same rule applies
where, though the slave was entitled to liberty on the easier condition,
he actually does satisfy the condition stated in the sale. He takes the
case of a gift of freedom in one year, the condition stated in the sale
having' been of freedom in two years. Here, if the slave does not claim
the liberty for two years, there is no liability. So also if there was
a condition to pay 10 and the vendor says 5, and he pays the 10 8 •
N either of these cases is clear. The second is, as stated, no illustration
of the proposition, for the condition named is less onerous than that
which actually exists. The case is rendered a little confusing by the
fact that if the money is not payable out of the peculium, the larger
payment, while more onerous to the slave is also more beneficial to the
1 21. 2. 54. 1, 69. 3.
;; 21. 2. 69. 4.
7 21. 2. 46. 2.

2
4

40.7. 10.

h. t. 54. 1.

:; h. t. 69. PI'.
S

h. l. 3.

6

h. t. 69. 4.
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buyer, who will receive the money. But that does not affect the matter.
In the first illustration, the decision is unfair, since the slave is free
from the year, and this makes a great difference as to the destination
of his acquisitions, during the second year, even though he be in that
year a bona fide serviens. There is some authority for reading the text
differentlyt, and making the real condition two years, and that stated,
one. This brings the two illustrations into line, but makes them
illustrate only the obvious proposition that if there is no possibility
of prejudice to the buyer there is no liability.
The various rules as to immutability of status apply only if the
man actually is a statulibeT. But he is not a statulibeT till an heir has
entered under the will. Thus the rule is laid down by Ulpian that,
if, before entry, he is delivered by tTaditio, or usucapted or manumitted,
his hope of liberty is losv. But elsewhere he tells us that on such
facts, if a heres does ultimately enter under the will, the man's position
.as a statuliber is restored favoTe sui 3 • He says this only in relation
to usucapio, but it is presumably general 4. Marcellus is quoted by
Marcian li as laying down the same rule for usucapio 6• Indeed this, and
manumission by the usucaptor, are the only cases which are likely to
happen, for it is not easy to see how a slave in such a position can be
effectively transferred by anyone before aditio 7•

XIX..

OAPTIVI.

The circumstances under which a man became a captivus should
properly be discussed later in connexion with modes of enslavement,
and those under which he regained his liberty with the modes of release
from slavery. But as the matter stands somewhat apart from the
general law of slavery, it seems best to take it all toget~er. The sources
deal almost exclusively with the case of a Roman subject captured by
the enemy.
The principle governing the matter is that persons captured
becorne slaves 8• In general the capture will be in a war, and those
captured will be part of a force. But they may b~ ~ersons taken
in the hostile country when the war breaks out 9, and It IS not always
Mommsen, ad h. l.
.
40.7. 2.pT. He loses by manumission the position of libel'tus orcwus.
40. 7. 9. 3.
4 Post, Ch. XXI.
b 40. 5. 55. 1. He says it might be l'egarded as due to their culpa that they were so dealt
with; except in the case of children: he do~s not. seem to ~ean that such culpa wo~d bar.
6 The favourable rule is clearly late and IS not III the Edict. It seems ~hat the pOlI~t was
decided by cognitio of the Praetor, 40. 5. 55.1. As to whether persons so relieved were c~ves or
Latins, post, Ch. XXIII.
li
t f h t t
7 Probably the words sive tmdetu1' are incautiously adopted from the ear er par 0 t e ex
where they are rightly used.
.
.
8 In. 1. 3. 4. They must be actually removed to the foreIgn terntory, 49. 15. 5. 1.
9 49. 15. 12. pr.
1

2

3

19-2
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the case that there is a war: persons who are found in a State with
which Rome has no agreed friendly relations are liable to be made
captives, though there is no declared warl. But if it is a war it must
b.e .one with a foreign people 2• Those taken by pirates or robbers, or in
CIvIl war, remain free 3.
If captured by the forces they become, it is clear, the property of
4
the State • Whether under any circumstances they belong to an
individual captor is not clear 5. Where they become the property of
the State, they do not necessarily become servi publici populi Romani.
In many cases they are given freedom 6.
Often they are sold, sub
h~sta, or sub corona 7. Some are made servi populi, with or without a
VIew to their manumission if they properly carry out the duties
e~trusted to them. Some remain the property of the State but
wIthout the status of servi publici, being set to meaner labours, and
often, no doubt, intended to be sold in Course of timeS.
The person captured may have been before his capture a slave or
a fr~eman: if he return he is restored to his old position by postliminium 9,
subject to some important restrictions, a.nd in some cases to a redeemer's
lien: both of w~ich wi~l require detailed discussion. 'Vhile in captivity
he IS a slave: If he dIe captive he is regarded as having died at the
moment of capture, though there were doubts as to this in classical law 10.
So far as the doings of the captivus during his captivity are concerned there is noth~ng to be said: he is a slave and the ordinary rules
of slavery apply to hIm 11: the possibility of postliminium does not affect
the matter,
any more than the possibility of manumission does in other
12
case.s • But the case is different with his property and family left
?ehlnd. Here t~e provisional nature of his status is freely expressed
In the rules, wh.lCh can hardly be . stated so as to present a logical
~pp~arance: . It IS necessary to conSIder the state of things during his
lIfe In captIvIty, the effect of his death in captivity, and the conditions
and effect of postliminium.
The general principle governing the rules as to transactions and
events during the c~pti~ity is that the status of the captive is in
suspense and the destmatIOn of the acquisition, etc., will be determined
by the event of death or return. But it is clear that this rule is
1 h. t.
5 .. 2.. See Sueton. Tiberius, 37. So captlU"es might be made by unauthorised !"aids
on such
terntones.
: 49. 15. 24. .
3 h. t. 19. 2, 21. 1, 24; C. 7. 14. 4.
48. 13. 15; LIVY, 26. 47.
.
5 Girard, Manuel, 281.
The rule of the foreign captUl'ing State would not necessarily be the
same.
6 Livy, 6. 13; 26. 47; 32. 26; Halkin, Esclaves publics 17
7 Marquardt, Vie Privee, 1. 196.
' .
.
8. See Mommsen, Droit !>.ublic, 1. 275; Staatsrecht (3) 1. 241,
III command.
See also Blalr, Slavery among the Romans 17
9 C. Th. 5. 7. 1.
10 G. 1. 129.
,.
11 See the emphatic language of In. 1. 3. 4.
12

An exception in case of wills to be considered shOl'tly.

as to the rights of the general
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a gradual development, which in some parts of the law is far from
complete: in some, indeed, there is no trace of the rule of suspense;
the captivity ends the right.
.
The son or slave of a captivus can acqUIre and th~ .effect of an
acquisition is in suspense l • There. is ~o conflict of OpInIOn, ~nd the
rules are assimilated to those applIed m the case of transactIOn~ by
a servus hereditarius 2• No doubt the rule applies to all cases of dIrect
acquisition 3. This condition of .susp~nse raises ?ifficulties ?oth theoretical and practical as to the mtenm ownershI.p: . There IS here no
such conception as the hereditas in which acquIsItIOns can ve~t, and
thus it is not easy to say to whom any acquisition is ~ade I~l the
meanwhile. Paul and Pomponius are clear that the property IS not In the
captivus 4• . On the other hand J avolenus says ~h~t in retin~ndo iura ...
singulare i'tts est 5 • And Diocletian 6 and J ustmIan 7, • spe~kIng of pr?tection of the property, use language which attributes mtenm ownershIp
to the captive: This is in fact a mere question of la~guage: the real
difficulty is that, whether he is owner or not, he IS .not there ~o
protect his own interests. Some protection must be deVIsed. CertaIn
forms of pillage can no doubt be dealt with criminall!, and the fact
that no seizer can make a title is pro tanto a protectIOn. But th:se
cannot suffice. The earliest protection of which we know ~nythlI~.g
is provided by a lex Hostilia, ~e:tainly early .but not mentIOne? In
any extant text earlier than JustInIan, ~ fact w~lCh has led some WrIters
to doubt its authenticityB. It authOrIses actlOn on beh~lf. of those
apud hostes, perhaps a popularis actio 9, for the cas~ of spollatIOn. But
it probably plays but a small part, and in later tImes we find a more
effective remedy in the power, of those who WOUld. succ~e~ to the
t y to apply to have a curator bonorum appointed In theIr mterests,
,
prhoper.
't to a public slave 10 ..
This
W 0 gIves secuI'! y
,curatio does not
. .seem
I . to
have been an ancient institution. It IS mentIOned on.ly b~ D~oc ~tlal~
' 11 the latter speaking of it as a well recognIsed
and UI plan,
. . .InstItutIOn
I
h .
There is no trace of it in the Edict. Moreover, whIle ~t. IS C ear t at
such a curator can sue, and be sued, as defensor l3 , Papmlan says th~t
if a heres haR given security for a legacy and is. the~ captured, hIS
sureties cannot be sued as there is no person primarIly lIable under the
4 1~ 1 22 "
1.
2)''(3legacy
22.1); (28.
constitut1tm
1 Stipulation (45. 1. 73. 1; 45. 3. 18. 2; 9. i)..,
5 18 (49
5): 15
in~titutio'
5. 32. 1),
and acceptilatio (13. 5. 11. pI'.; 46.4.11.3);. ne{/,ot~~ru.m gestw . : . '1 12 1
though there could be no entry on such an ~nst~tutw 111 the meantIme, 49. 5. . .
2 9. 2. 43; 45. 1. 73. 1; 45. 3. 25; 49. 15. 29.
5 18 5' 9 2 43
s 49. 15. 12. 1,22. 1-2.
4 3. .
. , . . '7 In 4 10 pI'
S 41 2 23 1
6 C. 8. 50. 3.
.
' th . 't d
8 Ib:; Th~oph. ad h. l.
See Pernice, Labeo, 1. 378, and the literature ere Cl e .
9 Pernice, loco cit.
10 C. 8. 50. 3.
I t·t· t'
11 C. 8. 50. 3; D. 4.6.15. pr.; 26.1. 6. 4; 27.3.7. 1; 38. 17.2. 30.
See Cuq, ns 1 u IOns,

2.

\~24. 6. 15 . p1".

13

C. 8. 50. 3; D. 27. 3. 7. 1.
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stipulation 1. Ulpian sees no such difficulty in an analogous case 2• The
reasonable inference is that Papinian did not know of this application of
curatio. It seems to have been a development from the better known
case of curatio bonis in the interest of creditors. There could be no
bonorum venditio in the case of a captive debtor 3, but the creditors could
apply, under the general edict4, for the appointment of a curator bonis 5•
Such a curator has no functions except to protect the property: his
powers and duties are in the field of procedure, and it does not appear
that he could, by contract or the like, create rights or duties for the
estate 6.
As a captivus is himself possessed he cannot possess. It follows
that capture definitely ends possession by the captive himself, and thus
interrupts usucapio by him. N or is there any question of suspense: if
he return he does not reacquire possession except by retaking, and his
retaking has no retro-active effect, even though no one has possessed in
the meantime 7. Thus his possession is a new one, a fact which may be
material, if for instance he has learnt in the meantime that he is not
entitled: this will prevent him from usucapting, and bar the actio
Publiciana. If the possession was not by himself, but by a son or slave,
the rule is the same s, unless the matter was one of the peculium. But
there is a difference of opinion if the res is peculiaris, held at the
time of the capture, or subsequently received. According to Labeo's
view 9, the rule is the same in this case. This may be the logical view,
at least in the case of a slave, since his capacity is purely derivative, and
the captive, himself now a slave, has none. But the view which prevails
is that of J ulian, justified by obvious considerations of convenience,
that in this case the possession continues, if the slave still holds, and
ripens to ownership by usucapion at its proper time 10. Julian, it may
be remarked, says that the 'usucapio is in suspense so that it will be
effective, if the captive returns, but he doubts for the case of his death n.
This turns on difficulties as to the fictio legis Corneliae, to be considered
later. Marcellus thinks12 on the other hand that, if he dies, since his
death is then -supposed to have occurred at the moment of capture,
it ought to make no difference whether he or the slave possessed, since
from the moment of capture there was a hereditas, and the hereditas
iacens was by his time capable of possession 13. But this view is not
1 36. 3. 5. pr.
2 46. 6. 4. 5.
3 42. 4. 6. 2.
4 42. 7.
5 42.5. 39. 1.
6 This would be to be a procurator: a captive as a slave could have none, 4. 6. 15. p r .
7 41. 2. 23. 1; 41. 3. 11, 15. pI'., 44. 7; 49. 15. 12. 2, 29.
B 41. 3. 11.
9 49. 15. 29.
10 41. 3. 15. pr., 44. 7; 49. 15. 12. 2, 22. 3, 29. Papinian and Paul justify the rule on the
ground that even if he were present his knowledge and cooperation would not be needed, 41. 3.
44. 7; 49. 15. 29. But we have seen (ante, p. 200) that this rule l'ests merely on convenience,
and cannot be argued from. Here he is incapax.
.
11 49.15.22.3; 41. 3. 15.pr.
1241. 3. 15. pr.
18 Ante, p. 257.
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. d d so far as to hold 1 that whether he
.
of what he has possessed,
accepted. Marcellus goes m ee
d'
t ther.e ought to be usucapIOn
Ies or no
d th t the fiction of postliminittm was that
presumably on the groun B t a
iQUores the real point, namely, that
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he had .never been away. d :he ficti~n of possession are not the same
the fictIOn of presence an
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hall see that there are many
, . .
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..
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0
1.
not suhiect to any
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. 1 because these c alms are
J
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h' h
1 ve of a captivus stipulates and
statutory limits, The case In w ~c t~ s a that of such a contract by
the same 100 Ing as
.
·
takes a suret y, IS o n .
h f th matter may be left with the
't ' 4 ThIS branc 0
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.
't 1'or his appearance in court
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.
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..'
excuse and his suretIes are
(ittdicio sisti), supervemng captIvIty IS an
not liable 5.
. '
d by the same principle. Paul
The law of family re:atlOns IS governe his children in potestas. But
indeed says6 that a captIve ceases to. h~ve pense just as is that of a
this means only that their status IS In SUbS e O'iv~n to one whose pater
l'
.f.
'l'as 7 Thus no tutor can
0
h
captus ji ~us J am~ ~ .
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.
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. .,
, .
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4 Ante, p. 261.
. 2 5' G 1 129.
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. P 4 8 22.
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is recognised. Thus his mother must apply for a curator bonorum to be
appoin~ed to ~im, if she wishes to preserve her rights under the Se.
~eI'tulhanum, Just as she would have had to get a tutor appointed to an
~mpubes, not captive 1• A captive, or his slave, may be validly instituted 2,
though there can be no question of entry. Similarly, since he is not
dead, there can be no entry on his hereditas 3. But a child born in
captivi~y to a captivus is no relative to him apart from postliminium4.
I~ I~ clear that capture of either party dissolves a marriage, and
that I~ IS not restored by postliminium, but only by renewed consent5.
Paul IS reported as saying that, if the wife refuses this renewal of
consent wit?out just cause, she is liable to the penalties resulting from
causeless dIvorce 6• .It may be doub.ted whether this remark is really
from Paul. T~e eVIdence for the eXIstence of definite money penalties
for causeless dIvorce in classical law is very doubtfuP. The cesser of
the marriage might seem to be explained by the fact that there can be
no connubium with a slaveB, but this would not of itself account for the
refusal to treat the mat~er as in suspense. And its insufficiency is also
shewn ~y the fact that If the wife is a libertina, freed for the purpose
of ma~rlage, the mar~iage still subsists though the patron be captured,
accordmg to a rule laId down by Julian and reported by Ulpian 9• The
real reason is one of convenience, and the rule brings into strong relief
the de facto nature of marriage as conceived by the Roman Law.
But though the marriage has ceased it does not follow that there
is co~~let~ liberty to marry again, and the texts create some difficultylO.
JustInIan m a Novel l l observes that captivity is such a dissolution of
marriage as had involved no penalties. But he adds that he takes a
hu~~ner vie:", and lays it d~wn that the marriage is to subsist so long
as It IS certam that the captIve, male or female, is alive; and the other
party cann~t contract another marriage without incurring the penalties for
causeless dIvorce. But if it is uncertain whether the captive is alive or
d~ad, t~ere must be five years' delay, after which, if the uncertainty
st:ll eXIsts, or the captive is dead, the party at home may remarry,
wItho~t fear of a~y penalties, as if there had been a perfectly valid
rep~d~urJ~. If thIS stood alone there would be no difficulty: it is a
tY~Ical .pIece of Byzantine legislation. But though it looks like new
legIslatIOn, and probably is so, as to the continuance of the marriaO'e
it certainly is no~ absolut~ly new as to the bar to remarriage. For iti~
later than th.e DIgest, whICh contains two texts which speak of a similar
rule. Paul IS reported as saying 12 that the wife is free to marry post
~ 38. 17. 2. 23, 30.
2 28. 5. 32. 1.
s C. 8. 50. 4.
38.17.1. 3; 49.15.25; C. 8. 50.1. See post, p . 308.
7 24. 2. 1; ~9. 15. 8, 12. 4, 14. 1.
6 49. 15. 8.
See espeCIally the tenor of C. 8. 38. 2.
. 8 Nov. 22 7' D 23 2 45 6
9 23. 2. 45. 6.
10 Karlowa, R. R. G., 2. 120.
. , . .. . ,
11 Nov. 22.7.
12 49.15.8.
5
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constitutum tempus, and J ulian as laying down a rule l which IS substantially that of the Novel except in two re~pects, He does not, say
that the marriage continues, but only that It may, seem to co~t:nue
from the fact that remarriage is barred. And he .IS ~or~ explICIt as
to the date from which the five years are to run: It IS the commencement of the captivity. Karlowa is of opinion that ~he .five ~ear
rule was contained in the lex Papia, or in connected legIslatIOn, SInce
the text of Paul in which he mentions the rule 2, is in his commentary
on that law, and thus, that the text of J ulian, notwithstanding its florid
style, is genuine so far as that rule is concerned 3. But it is generally
4
thought that the allusion in the text of Paul is interpolated, and Lenel
treats it, and nearly the whole text of Julian, as compilers' work. A~d
this ·seems the more probable view. The N ovel 5 refers t? ~arher
legislation dealing with the matter, and we have so~e o~ thIS In the
Code. Theodosius provides that on divorce by a WIfe WIthout cause,
she may not remarry at all within five years 6 • Julian's opening remark
is probably no more than an allusion to the fact that those whose
husbands were captured were forbidden, though not a?solutely p:evented,
from marrying for a certain time for reasons suffiCIently obvIOus;. the
rule applied primarily to widows and divorced women 7: ?~e compIle:s
build on it an extension of the limit of five years, If It IS uncertam
whether the husband is alive or dead, to this case of captivity, the rule
being a prohibition, but not a bar. The Novel declares the marriage
.
still on foot and applies the five year rule to both sexes. equally.
A captive father cannot assent to his son's marrIage, and publ:c
convenience makes it necessary to dispense with his approval though In
the event this may cause children to be added to his farnilia without
his consentB. If he does not assent, says Tryphoninus, at least he does
9
not dissent. This text imposes no delay. But Ulpian appears as
holding that a son can marry only after three years. Paul lays down
a similar rule lo for son or daughter where the whereabouts of the fat~er
is not known and Julian observes l l that if a son or daughter of a captIve,
or absens, ma~ries before the three years are over, the marriage is good if
the spouse is one to whom the father could not ha~e obj~cted. These
texts do not tell' a consistent story, and it is perhaps ImpOSSIble to extract
the development of the law from them. There is no trace of any e~rlier
legislation on the matter, and the jurists could hardl~ have estabhshed
the positive term of three years. The texts contaIn many errors of
grammar and peculiarities of diction, which suggest Tribonian, and
2 49. 15. 8.
. t
1 t'
wc. cit. He thinks that the distinction between certainty and doubt is an III erpo a IOn.
Paling. ad hh. ll.
5 Nov. 22.7.
: C. 5. 17. 8, 9.
Girard Manuel 162.
8 49. 15. 12. 3.
23. 2. 9. 1.
10 h. t. 10. '
11 h. t. 11. '
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perhaps the right solution is that classical law allowed marriage without
consent, and Justinian allowed it only after three years of captivity,
unless the person was one to whom no exception could be taken by the
fatherl.
If the person captured was a slave, old rights in him cease to exist,
subject, of course, to postliminium, 2. Thus if he has been pledged, the
pledge does not exist for the time 3• Ownership is gone: he is for
the time a servus hostium 4. U sufruct in him is gone, though it may
be restored by postliminium 5• If in the meantime the period of nonuser
has passed, it would seem that some form of restitutio in integrum may
be necessary since usufruct needs positive enjoyment to its retention,
not, like domini~{;m, mere absence of adverse possession. But the text
seems to negative this requirement, and the Edict does not mention
this case. The slave loses for the time his old characteristics. He
becomes incapable of possessing 6. He ceases to be a serv~{;s poenae, if
he was one before 7, and if he has been from any cause incapable of
manumission, the defect does not apply to him till postliminium 7• But
several texts bring out the suspensive and provisional character of these
rules. The slave still exists. Thus an actio de peculio on his account
does not become annalis, so long as he can possibly return with postliminium. A legacy of him, made before or after he was captured is
good, and the heir must give security, not for his value, but for his
delivery on his return 8.
The situation is of course completely changed if the captive dies
apud hostes. The matters in suspense are now decided, and the nature
of the settlement calls for a good deal of discussion. Matters are in
general adjusted as if there had been no captivity 9. The captive's
children become sui iuris, and though for Gaius it is doubtful from
what date their independence is regarded as beginning 10, he stands
alone in this doubt. Ulpian indeed says merely that they become sui
iurisll. But the Digest is quite explicit, and the texts do not seem to
be interpolated. Tryphoninus says that on the death of a captivus his
children are sui i~lris as fI'om the day of capture 12. Julian lays it down
1 See Accarias, Precis, § 84.
Karlowa thinks (R. R. G. 2. 121, following Bruns) that in the
text of Julian a "non" has dropped out. The thI'ee years rule is classical for captives (hence
Paul's doubt as to absence); the compilers extended it to absentes and Julian's allusion to these
~s an int~r~olation. . He ~'emarks however that Bechmann reverses this. It may be noticed that
If a non IS mserted m Julian's text, the resulting rule is so severe as to give little relief and that
all Karlowa's argument is equally in favoID' of the more complete interpolation.
'
2 35. 2. 43; C. 8. 50. 10. 12, etc.
3 49. 15. 12. 12.
4 40.7.6.1; 49.15.5.2.
5 7.4.26.
6 41. 3. 11.
7 49. 15. 12. 16.
~ ?O. 47. 2. A legacy of A or B where B is a captiVtM is treated like one in which he is a
fug~t~VlGS, ante, p. 271.
9 24.1. 32. 14 injin.; 24. 3. 10. pr.; 38.16. 1. 4, 2. pj'.; 38. 17.2. 7; C. 8.50.4.
10 G. 1. 129.
11 U. 10. 4.
12 49. 15. 12. 1, and thus can have a he1'editas, 38 . 16. 15.
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that what a son of a captive stipulates for, or otherwise acquires, is his
own if his father dies still a captive 1. And it is repeatedly laid down
generally that in all parts of the law the effect of the dea~h is the s~me
as if it had occurred at the moment of capture 2. So, on hIS death, SlDce
(as we shall shortly see) his will operates, he is restor~d to his p~ace in
his father's succession, and thus the other representatIves, even hIS own
children, may be excluded 3. Papinian discusses the case of a son or
slave, of a captive, who stipulates in the name of the father or master,
and considers the effect if the captive die in captivity 4. He observes
that though, in a simple stipulation, the effect would be different in each
case since the slave would benefit the heir of the dominus, and the son
wouid benefit himself alone, yet here they are on the same level. Both
are bad. In the case of the son this is because he stipulates alii, non
sibi: it is in fact for a non-existent person. In the case of the slave it
is a stipulation for his dead master, which, as we have seen, is void 5.
6
One case is peculiar. We are told by implication, by Pau1 , that wher.e
a slave is capt'l{;s, the actio de peculio on his account becomes annal~s
on his death, but it is evident that the year is not counted from the
capture.
.
It is in connexion with the succession to the dead captIve that the
most difficult questions arise. The man dies a slave and cannot in
strictness have any will or indeed any inheritance 7 • We are told explicitly by Ulpian that his will becomes irriturn on his capture 8. As he
is a slave he cannot make a will in captivity 9, and though as we shall
see there is relief against the destruction of a previ~usly made will,
codicils made during captivity are not confirmed by ~t: they are .not
valid even for the purpose of creating fideicomrnissa, smce. at the tIme
of making them he had not testamenti jacti0 9• Whether, In very ea~ly
law, succession to such a person did not exist at ~ll cannot be s~ld.
Perhaps the relief developed pari paBs'/{; with the notlOn that a c.apt! ve
suffered capitis deminutio maxirna lo • However that may be, It was
ll
provided, directly or indirectly, by a certain lex Co:nelia , tha~ t~e
succession to such a person should be regulated as If he had dIed ~ri
civitatel2. The exact nature and scope of this provision cannot be clearly
made out from the texts. The rule is sometimes stated as a direct
1 49. 15. 22. 2, 2a.
'f h d'
till
t' (30
2 49.15.18,22; C. 8. 50. 1, etc.
A legacy to a captive is ;null 1 e. les .s
a cap Ive
.
101. 1), but if his slave is instituted the gift is good, and goes, if the captIve dIes apud hostes, to
the person who takes his inheritance, 28. 5. 32. 1; 49. 15. 22. 1 . .
.
3 38. 16. 1. 4.
The text is rather obscure. As to the case of p?stum~, 28. 2. 29. 6. ~? if m!
son is captID'ed while my father is alive, and dies apud hostes after I am a paterfam~l~as, hIS
children take his place in succession to me, 38. 16. 1. 5, and see post, p. 301.
4 45. 3. 18. 2.
5 Ante, p. 260.
6 15. 2. 2. 1.
7 50. 16. 3. 1.
8 28. 3. 6. 5.
·t t'
1 573
9 P. 3. 4a. 8; In. 2. 12. 5; D. 49. 15. 12. 5.
10 Cuq, InStl u lOns,.
.
11 Sulla? Karlowa, R. R. G., 2. 124.
12 U. 23. 5, etc.
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provision of the lex l • Sometimes it is called the benejicium legis
Oorneliae 2 , sometimes the jictio legis Corneliae 3• While many texts
speak of the rule as creating a hereditas 4, others do not use this expression, and Ulpian, in two texts, declares that it is not, strictly
speaking, a hereditas, giving, as his reason, that a man who dies a slave
cannot have a hereditas, and that one who could not make a will cannot
properly be said to have died intestate. He adds that as succession is
given to those to whom it would have been given, if he bad died in the
State, it is treated as if it were a hereditas 5• It is widely held that the
rule is not a direct provision of the lex 6, but a juristic interpretation of
something therein, and conjecture has gone so far as to assume that
this lex Cornelia is identical with the lex Cornelia de fallSis, and that it
contained a rule punishing the forgery of the will of one who was apud
hostes, from which the jurists inferred that the will of such a person
would be valid 7• For this opinion there seems to be no evidence whatsoever 8, and it is difficult to hold it in face of the texts which say that
the lex did contain a direct and express provision on the matter 9.
It is not easy to say what this provision was. It is fairly certain
that it was in a form which left room for doubts, since it is observable
that a large proportion of the texts dealing with the matter are from
collections of Quaestiones and Disputationes 10• It is also most probable
~ha~ it was in the form of a fiction 11, and, from Ulpian's language 12, that
It dId not speak of heres or hereditas. Thus Paul tells us not that the
lex but that the jictio legis Corneliae et hereclem et heredita,t em faciP3,
though elsewhere both he and Papinian use more unguarded language 14•
One or two of the texts give us what purport to be explicit statements
as to the content of the lex. Ulpian says that the lex confirms the will
as if he had died in civitate 15• J ulian says that by the lex Cornelia the
state of things is to be that .. .quae futura esset si hi de quorum hereditatibus et tutelis constituebatur in hostium potestatem non pervenissent 16 •
Paul says it confirms wills, legitimae t'utelae and legitimae hereditates 17•
On all this evidence it seems clear that the lex itself, without speaking
of heres or hereditas, confirmed the succession to him as if he had not
been captured, a provision which exactly accounts for Ulpian's purist
~

e.g. 28. 6. 28; 4~: 15. ~O. 11. 1, 22. 3; U. 23. 5, etc .
. . 2 e.g. P. 3. 4a. 8; C. 2. 53. 5.
e.g. 35. 2. 18. pl., 41. ~. 15. pr.; C. 8. 50. 1. 1. ConfuslOn III C. 8. 50. 9.
4 28. 1. 12; 28. 6. 28; 35. 2. 18. pT.; 49. 15.22. 1; C. 8. 50. 1, etc.
5 38. 16: 1. P7'.; :>0. 16. 3. 1.
6 See Pm'nice, L abeo, 1. 375.
,
7 Accanas, 0P. c~t. § 531.
8 Girard, Manuel, 191.
9 L ex Co!neha quae ... testamenta conjiT1nat (28. 6. 28 ..Julian); q~ta lege etiam legitimae
tutelae hered~tatesque, conjirmantul' (P. 3. 4a. 8); lege OOl'neha ... quae successionem ei1tS conjil'7nat
~U. 23. 5). See also 28. 1. 12 i ~9. 15. 22. Pl'· and many others. See Karlowa, loco cit. who sees
III 49. 15. 22. pr. a verbal remllllscence of the lex .
'
10 28. 6. 29; 29. 1. 39; 35. 2. 18. pT.; 38. 16. 15; 49. 15. 10-] 2, etc.
1~ See n . 3.
12 See n. 5.
13 35. 2. 18. pT.
1 P. 3. 4a. 8; 49.15.10.1.
15 U. 23. 5.
16 49. 15. 22. pT. (see n. 9). He makes a simiIal' remark in 28. 1. 12.
17 P. 3. 4a. 8.
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objections, which do not in the least require that the whole rule be one
of juristic inference 1. The lex also dealt with t'utela, as to which
provision there is some difficulty. It had nothing to do with provision
for t~ttelae in his will: it is expressly distinguished from the provision
affect,ing wills 2. It cannot have referred to a tutela held by or over the
captive: he was dead, and in any case such t~ttelae were ended b~ ~he
capture 3. The t~ttela4 is legitima. Karlowa 5 snggests t~at .the ,ProvlsIOn
referred to tutela of his children left behind. But It IS dIfficult to
see any need for thii?: it could not be retrospecti ve, and these childre.n
and their agnates had suffered no capitis derninutio. More probably It
was tutela over liberti. The lex enabled the children to claim t'l.l:tela
as liberi patroni, the capt'l.lS not having really been patron at the time
of his death, apart from the fiction.
The lex left open the question at what date the will was supposed
to operate, and the lawyers developed the principle) which as we have
seen, came ultimately to be applied generally 6, that the case was to be
treated as if he had died at the moment of capture 7• The texts do
not state this refinement as part of the lex, which also left open the
question of the application of the rule to pupillary substitutionssecundae tabulae-a matter whi.ch gave rise to much discussion. Apart
from these substitutions the working of the rule is fairly simple, and
can be illustrated very briefly.
Its general effect is that the succession is to go to those who ,:"ould
8
have had it if the deceased had never been captured , there bemg a
right to enter as soon as it is known that he is dead 9, and if there are
10
no heredes under the lex, the property goes to the State • It is only
11
wills made before capture which are thus validated • The will can
produce no more effect than it would if he were in the State. Thus
where a man was captured while his wife was pregnant, and a child
was born and died, the will was null, as it would have been had he not
been a captive l2• The validation of the will does not amount to postlimini~fffn, and thus if a child is born apud hostes, and returns, but the
father dies there, the child can have no claim under the lex Cornelia:
he is a spuri~ts, the father being regarded as having died at the mom~nt
of capture 13• If a jili'l.IS famil''l'as miles dies ' ap~td hostes, the rule applIes,
See also Julian in 28. 1. 12.
2 P. 3. 4a. 8; 49. 15. 22. pr.
Karlowa, loco cit.
4 P. 3. 4a. 8.
loco cit.
6 Ante, p. 298.
7 29. 1. 39; 38.16. 15; 49. 15.10. p r. ; h. t. 11. pl·.; an enactment of Sevel'us and Cal'acalla
almost states this refinement as a part of the lex, C. 8. 50. 1. 1.
8 49.15. 22.pr'.
9 C. 8. 50. 4.
10 49.15.22.1...
.
.
11 In. 2. 12. 5, etc.
Codicils made during captivity could .not be confirmed. by al?-tlClpatlOn III
a previously made will, and as having been made by one wIthout testament~ fa ctw, they were
invalid to createfidei colnmissa, 49. 15. 12. 5.
12 49. 15. 22. 4.
A slave.~ade heres will be fr.ee and heres
13 38.17.1. 3; 49.15.9,25; C. 8. 50. ~.1.
whether he wishes to be or not, and a son wlll be hel'es at clvlllaw, though as Julian observes,
the expressions necessaTius and suus are not strictly applicable, 28. 1. 12.
1
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and if before his death his father has died, leaving a grandson (by the
miles), and the grandfather has omitted the nepos, his will fails, but
that of the soldier does not, if he has omitted his son, both rules being
due to the fact that he is supposed to have died at capture while still a
filius familias I • If a child, captured with his parents, returns, but they
die in captivity, he has a right to succession by the lex Oornelia 2.
The effect of the rule, on pupillary substitutions, is discussed in
several texts some of which give rise to difficulty 3. If the father is
captus and dies, and then the impubes dies, the p).lpillary substitution
takes effect, as the lex covers all inherit::wces passing by the will of the
captive 4, To the objection that in fact the child was sui iuris before
his f~ther's death, Papinian answers that the accepted principle is that
on hIS death the captive is regarded as having died at the moment of
capture 5 • It is likely that the rule was not so settled till the classical
law. In the following text Papinian seems to adopt the view that he
has here rejected 6, but it is probable that, as Cujas suggested, the words
nihil est quod tractari possit do not mean that there can be no question,
i.e. of pupillary substitution, but that the case can give rise to no
difficulty. Probably there has been abridgement.
If the son alone is captured after the father's death and dies irnpubes
the lex applies and a substitution will be good, but this is really an
extension of the lex, since the person who dies is not the actual testator
and the lex says only that the will of the dead captive is to be confirmed:
Accordingly Papinian says the Praetor must give utiles actiones 7 • If the
fathi r die after the son's capture the lex has no application, for this
would be to give the provision more effect than it would have had if he
had died at the moment of capture, when he would have had no bona s :
he h~s, ~n law, predeceased his father, and that destroys pupillary
subst1tutlOns9.
There is difficulty in the case where both are captured. There are
two texts, both obscure. Papinian sayslO :
Sed si ambo apud hostes et prior pater decedat, suificiat lex Cornelia
substituto non alias quam si apud hostes patre defuncto, postea filius in
civitate decessisset.
T~le ~nly r~le sta~ed ~n this text is that if both die in captivity the
substltutlOn falls whIle If the son returns and dies impubes it takes
~ 29. 1. 39. The traditional expl~n~tion of an obscUl"e text. See Pothier ad h. l .
. C, . 2 .. 5~. 5. The. text adds (It IS ~n appl~cation of a rule already stated), that he has
1'est~tutw ~n .~npeg1·um, like. any other cap~Ive.' ag~lllst. u~ucapio, etc., within an annus utilis. In
such a ?ase It IS an ~xtenslOn of the rest~tutw, slllce It IS not he against whom time was running
and he ~.s not an ol·din.~ry successor. The rule is ~ot co~ed to milites, 4. 6. 15.p1·.

Muhlenbruch-Gluck, 40, 449 sqq.; Buhl, SalvlUs Iuhanus, 1. 267 sqq.
28. 6. 28.
5 49. 15. 10. p1·.
6 h. t. 11. pr.
28. 6. 28; 49. 15. 10. 1.
8 28. 6. 28.
9 So, if he had be~n a IJ~ibe~, captured while his father was alive, the lex has no application
thGugh the father ultlmately die first.
'
10 49. 15. 11. 1.
3

~
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effect, a decision which agrees, as Muhlenbruch observes, with the
presumption, where an impubes and a pubes have died at unknown
dates, that the impubes died first. But its opening words seem to
foreshadow treatment of a case in which both die apud hostes, and as
it stands the word prior serves no purpose. Among the proposed
explanations l is that of taking non alias to mean similiter, and taking
the text to mean that though both die in captivity, the substitution
can take effect, if it be shewn that the father died first. But this is
arbitrarily to change the meaning of words, though the rule itself would
not be unreasonable. The earlier commentators, cited by Muhlen bruch,
are not quite satisfied with it, and suppose that the father was captured
first and the words et prior pater decedat are a gloss. This is very
conjectural. Perhaps the suggestion of the insertion of the word sint
after the first occurrence of hostes is best2, though that does not account
for the word prior. Better still is it to admit that we cannot reconstruct
the original text: it is impossible to be satisfied with it as it stands.
The other text is from Sca,evola 3 :
Si pate1~ captus sit ab hostibus, mox filius, et 1:bi ambo decedant,
quamvis prior pater decedat, lex Cornelia ad pupilli substitutionem non
pertinebit nisi reversus in civitate in~pubes decedat, quoniam et si ambo
in civitate decessissent veniret substitutus.
Here one would expect the substitution to be effective, since if each
had died at the moment of capture, the father would have died first.
Muhlenbruch 4 considers however that the rule is correctly stated in the
text. He remarks that the hereditas is not delata till the actual death,
that the impubes could have had no property, and that thus no one
could inherit from him. The point as to delatio is hardly material, but
this seems the right explanation of these texts. The child is a captive
who had nothing at capture, and, not having returned, he has no postliminium. He can thus have acquired nothing by hereditas or otherwise.
Thus there is nothing on which the substitutio 5 can operate 6. The
allusions to the date of the father's death suggest doubts as to the
reference back to the date of capture. But as it is plain that the text
now under discussion is not as it was originally written 7, it is also
possible that these allusions here and in the other text :;tre hasty
interpolations. Many emendations have been suggested, starting from
different points of view, but none of them is satisfactory 8. The only
thing certain is that Scaevola did not write it as it stands 9•
1
3

5
6
8
9

Faber, cit. Miihlenbruch, loco cit.
2 Haloander, cit. Mommsen, ad h. l.
28. 6. 29.
4 loco cit.
Treated as his will. A substitutio vulgaris would operate.
28. 6. 28.
7 Lenel, Paling. ad h. l . .
'
Earlier views, Miihlenbruch, loco cit. See also, Lenel, loco c~t.; Mommsen, ad h.
But Miihlenbruch accepts both texts.
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no such thing as deditio, any more than there could be donatio, without
an acceptance. There is no· postliminium for a transfuga, i.e. one who
treacherously goes over to the enemy, or to a people with whom wel
have only an armistice, or one with whom we have no friendly relations •
As we shall see shortly, this rule is not applied in the case of slaves.
But this exception is strictly construed: the rule applies in all its
severity to the case of a filiusfamilias, notwithstanding his father's
rights 2. In strictness of course a person who never was a Roman civis
cannot bave postliminium. Even in the case of children born to captivi,
this rule is so far applied that if the child reaches Rome, but neither
parent does, he has no civitas: if he and his mother come he is a civis
3
and her spu1"ius: if he and both parents come, he is a filiusfamil-ias •
A further suggested requirement of postliminium has given rise to
some discussion. It is laid down by some writers that to obtain
postliminium the captive mnst return eodem bello, i.e. before the conclusion of peace4. This view seems to rest mainly on three texts.
Pomponius tells us that a captive si eadem bello reversus ft~erit postliminium habet 5• Paul says that if a man returns during indutiarum
tempus, i.e. during an armistice, he has no postliminium 6. Finally he
tells us7 that if a captive returns after peace has been declared, and on
a fresh outbreak of war is recaptured, he reverts to his old owner, by
postliminium. The first text of Paul is of no weight: an agreement for
an armistice involves, as he says, the maintenance of the status quO'
so long as it exists: indutiae and peace are not the same thing. The
other text of Paul looks more weighty, since, as Accarias says, if he is
still a slave of the old master, he has not been freed. But he was not
freed by his old master, and the more reasonable inference is that
postliminium gives him restitution only against his own State, apart
from some special agreement. It is the allusion to the peace that is
regarded as making the text important in the present connexion. But
it may be noted that if the war is still continuing, my slave escaping to
the enemy is a transfuga, and by virtue of the special rule in such cases
will revert to me if recaptured 8• Paul purposely takes a case to which
this special rule would not apply. N either of these texts is conclusive.
That of Pomponius remains. Against it may be set a text of Tryphoninus 9 , which says that there is postliminium on return after peace
is made, if there is nothing in the treaty of peace to exclude it, and
49.
8; Romans,
4. 6. 14. says Paul, set disciplina castrorum before ca1itas filiorum.
49. 15.
15. 19.
19. 4,
7. 19.
The
s 38.17.1. 3; 49.15.25; C. 8. 50. 1.
4 Rarlowa, op. cit. 2. 118; Accarias, Precis, § 43.
5 49. 15. 5. 1.
6 h. t. 19. 1.
7 49. 15. 28.
8 49, 15. 19. 5; 41. 1. 51. pr. This text is sometimes understood to mean that we acquire
transfugae who come from the enemy.
9 49. 15. 12. pr.
1

2
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goes on to make the same remark about those who were caught in the
foreign country at the outbreak of war. There are other considerations.
Returns after peace must have been not uncommon, and one would
have expected discussion of the case of those who had not postliminium.
Yet the texts, though they tell us that not every escaped prisoner has
postliminium, say nothing about the state of things where it does not
arise. And that postliminium is the common case appears from the
fact that many texts speak of return of captives as giving postliminium,
without more l • It may be added that while we have reference to
agreements that there shall be no postliminium, after the peace 2 , we
have none the other way: what we have are agreements that prisoners
sha.ll be allowed to return 3, which is a different matter. As Karlowa
says4, a war ends either by surrender of the enemy- deditio- or by a
treaty of amicitia, and he points out that we are told that between
states in friendship there is no postlimini'um, since the subjects of each
state retain their rights in the other 5. But the reason shews that the
writer is dealing with cases arising after the foedus, not with persons
who were captives at the time of the treaty.
It may also be observed that the principal text 6 is not conclusive: it
lays down a right of postliminium if the captive return eodem bello, and
it is only in that case that a general proposition is justified: the fact
that the treaty might exclude the right compels the limitation. N evertheless the text is regarded as so conclusive as to require an emendation
of the above cited text of Tryphoninus which is even more conclusive
the other way7. For his it is proposed to read non iis. This drastic
measure is defended as being necessa.ry to account for the words: quod
ideo placuisse Servius scribit, quia spem ?"evertendi civibus in virtute bellica
ma,gis quam in pace Romani esse voluerunt, and for the contrast established later on in the text. But the remark of Servius is quite plain
as the text stands. It is the practice of exclusion by treaty that he is
justifying. And the contrast is between those who left Roman territory
in time of peace and those who did so during the war, and no moreB. If
the contrast had been that supposed by Karlowa, the jurist would have
said tam in pace quam in bello and not tam in bello quam in pace. The
other contrast is an unreasonable one: a person who is in the other
country at the outbreak of war is to be allowed an unlimited time for
return, but one captured in the war is not. And the absurdity is
emphasised by the jurist, who notes that these persons are there, suo
facto 9. There is no justification for so altering texts as to create this
1 e.g. In. 1.12.5; U.10. 4; G. 1. 129, all seeming to use a common form.
See also Festus,
S.v. Postlirniniurn.
2 49.15.12. pr.
3 h. t. 20. pr., 28.
4 lac. cit.
5 49.15.7.
6 h. t. 5. 1.
7 h. t. 12.p1·.
8 f:;o the Gloss.
9 49. 15. 5. 2.
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distinction, especially as those captured without war by a Stat~ ~ith
which there are no friendly relations are clearly under no such restrIctIOn.
Altogether the requirement that, to obtain postliminium. t~e cap~ive
must have returned before the peace, is not made out. It IS ImpossIble
to be certain on the point, but the most probable view seems to
be that there is no such rule, but that treaties of peace sometimes
.
. . .
exclude postliminium for later returns.
What is the position of one who returns WIthout postl~m~mum?
There is but little authority. Transfugam, we are told, iure belli
recipimus1. This seems to mean that a slave transfuga reverts to h~s
master. If he is not a slave he is at best a prisoner of war; but he IS
ordinarily capitally punishable 2 • Apart from this case :V~ k~ow ~eally
nothing. Most probably their previous Roman condltlOn IS SImply
ignored, and they take the position, whatever it is, which they would
have taken had they belonged originally (either as slaves or freemen)
to the State from which they came.
We have now to consider the effect of postliminium. The general
effect is to put the civis in the same position. ~s if he had never. b~en
captured3. The captives, according to the trad~tlO~al formula, rec~p~unt
5
omnia pristina iura4, and, it may be added, obl~g~tlOns to0 • .Mo~e~ver
the effect is retrospective 6 : fingitur, says JustmIan, semper ~n c~mtate
fuisse7, and this expression clea~ly represent.s the classical law. It. is,
says Paul, ac si nunquam ab host~bus capt~s s~t, and the sam~ conceptlOn
B
is involved in the notion of pendency of rIghts, already consldered . It
is not necessary to repeat, by way of illustration of the general rule,
what has already been said. It may be observed in addition that he
has actio furti for what has been stolen in the meantime 9, and probably
the same is true of actio Aquilia. It may also be presumed, though the
texts are silent, that he is noxally liable for what has happened in the
meantime. An actio de peculio and the like will probably lie against
him, though the texts are silent, and those dealing with resti~ution of
actions, to and against him, where time has run, are not specIfic as to
the date of the transaction 10. But there can really be no doubt. A
person who manages any affair for the captivus ha~ an action on negotia
gesta on his return 11. The captive can sue, on hIS return, on contracts
41. 1. 51.
2 48.19.38.1; 49.15.12.17.
P. 2. 25. 1.
4 G. 1. 129; U. 10.4, etc.
If a deportatu8 before capture he is one on return, 49. 15. 12. 15.
6 h. t. 12. 6, 16.
7 In. 1. 12. 5.
. . ,
B Ante, p. 293.
On the question whether the retrospec~lve effect ls.repub~lCan see .Karlowa,
lac. cit., and Pernice, Labeo, 1. 375, who thinks it an expreSSIOn of the ClCeroruan doctrme tha.t a
man cannot lose civitas without his own consent.
9 47.2. 41. pr.
The text shews that there had been doubts.
10 4. 6. 1, 14, 15.
11 3. 5. 18. 5.
1
3
5
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~ade, and .s~curities taken, by his son or slaveI, and, in general, he is
m the posItIOn of one succeeding to a hereditas iacens2.
The questions as to the effect of postliminium on the marriaae of
the captivus.or of his child, and on tutela, have alre~dy been discus~ed3.
There remaIn however some topics to consider. The rules as to the
effect of postlimin~um on 1!atria potestas are in the main fairly simple.
The father, returmng, :eg~ms potestas over his children, and acquires it
over those of whom. hIs wIfe was pregnant at the time of the capture,
and :ven over the Issue of ~ny lawful marriage contracted by a son so
born .. In the case of a chIld born to a captive there was evidently
some dIfficulty. There could be no postliminium for one who was never
captus. The law seems to have been settled by a comprehensive rescript
of Severu~ and Caracalla, part of which is preserved in the Code.
The. p:act~cal .result is that postliminium is given to those born in
captIvIty, In rIght of their parents, but not otherwise, so that if both
p.arents return the child is in potestas, with its parent's status, and with
rIghts of succession 5. But if the mother alone returns with the child
the father dying captive, the child has no succession to ~he father sinc:
the lex .Cor~elia, as it assumes the father to have died at c:pture,
cannot. gIve rIghts to those born in the captivity 6. It is thus connected
on~y w~th the ~othe~, to ,:hom it stands in the relation of any other
chIld s~ne pa~re. .It IS notICeable that no text mentions the case of the
father returnmg WIth .a child born in captivity, the mother having died
apud h~stes: the ~hIef texts especially require the return of both
parents. Indeed SInce the marriage ended at capture, and the mother
IS supposed to have died then, it is difficult to see how the child can be
regarded as having been born in wedlock.
His .will made before he was captured is valid 9. Postliminium does
not
anda
thus
d ' valIdate.what
. . he
. has done as a captive,
WI'11 mad e
ur~ng c~ptlVlty IS VOId. The same is true of codicils even though an
earlIer wIll h~s co~firmed them, since when they were made he had
not .testament~ factw. But Justinian alters a text of Tryphoninus, in a
dubIOus way, so as t~ make him say ~hat on grounds of humanity, they
are to be en~orced, If he returns WIth postliminium 10. On the other
hand, he or hIS slave may be instituted, and if he return he may make
or order the necessary entry11.

! 44.
3. 4; 45. 1. 73. 1; 45. 3. 18. 2, 25; 46. 4. 11. 3; 49. 15. 22. 2.
A nte pp. 295 296
9. 2. 43; 45. 1. 73. 1.
3

.

1!9. 1{ ~f 23. ~~alogous restitution if the mother alone 'was ~apta and returned Arg C 8
C:8. 50. 9.0 1 a c
was captus alone and retm-ned he regained his rights of ~ucce'ssi~n;

50

4

hav:e ~~t~!~;/; ~~~ ~f~01l8\6~ ;1:i: 15. 9, 25.
C. 8. 50. 1.
8 C. 8. 50. l' D 49 15 25
10 49 15 12 '5'
. . .

. . ..

In 49. 15. 9 the words mean that the parents
7 C 8 50 16 D
9 U· ·
. ; . 38. 17. 1. 3.
5; In. 2. 12. 5.
11 28.. 23.
5. 32. 1.
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As to ownership, a returned captive acquires at once all that is in
eodem statu; and as to those rights which have been lost by usucapio
or by non-use, he has, as we have seen, an annus 71,t ilis within which to
recover them by utiles actiones. This is provided for in the edict as to
restitutio in integrum for those over 25 1 . If a son has died in the
meantime, his acquisitions vest in the returned captive 2.
He has ceased to possess and thus, subject to what has been said as
to possession by sons and slaves peculiari causa 3 , he has no possession
till he has actually retaken it, even though no other person has
possessed the thing in the meantime 4• Postliminium has no application
here 5. This may have the result of barring his usucapion altogether.
For it is a new possession, and if, since the purchase, he has learnt that
there was no title, there can be, on well known principles, no usucapion 6.
It is immaterial whether he was already usucapting or a slave has
received the things not ex peculiari causa during the captivity. If
however he is still in good faith he will usucapt. The question whether
he can add his former possession or must begin afresh is not resolved
by the texts. Most writers hold 7 that the earlier time is quite lost.
But the texts are far from conclusive 8. They make it clear that
possession is interrupted, and that it is not restored by usucapion. But
they do not clearly deny that in such a case the two possessions can be
added together, if both were begun in good faith, as in the case of a
buyer, whose possession is equally a new one. They speak of nova
possession, secunda possessio 10, which it no doubt is, but they also speak
of reciperata possessio 11. They say that there can be no usucapio, if the
second possession was begun in bad faith 12, and that, in any case,
postlimini1,tm ei non prodest. But the words are added ut videatur
usucepisse 13, which are limitative in form and are not inconsistent with
allowance of accessio temporum. But the accepted view is that of most
modern systems of law in analogous cases, and the silence of the texts
as to accessio is in favour of it14.
In the case of slaves, postliminium does not operate quite in the same
way as in the case of freemen. It is a case of postliminium rerurn, the
principle of which is that ownership reverts only in those things which
are useful in war, except arms and clothing, which, it is said, cannot have
been lost without disgrace 15, a slave, of any sex or age, being regarded as
4. 6. 1. 1, 14, 15. Gratian declares this effective against the fisc, C. 8. 50. 19.
38. 16. 15.
3 Ante, p. 294.
4 41. 2. 23. 1; 49. 15. 12. 2. If a slave bought, not in re peculiari, usucapio could not begin
till dominus returned and took actual possession.
5 41. 3. 44. 7; 49.15.12. 2,29.
6 41. 3. 15.2; 41. 4. 7.4.
7 e.g. Windscheid, Lehrb. § 180; Pernice, Labeo, 1. 401; Accarias, Precis, § 237.
84.6. 19; 41. 2. 23.1; 41. 3. 5, 15. pr., 15. 2; 41. 4.7.4; 41. 6. 5; 49.15.12.2, etc.
9 41. 2. 23. 1.
10 41. 3.15.2; 41. 4. 7.4.
11 41. 4. 7. 4.
12 Ibid.; 41. 3. 15. 2.
.
13 41. 3. 15. pI'.
14 They speak of it only where there is in law no interruption.
15 49. 15. 2, 3.
1
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a thing useful in war, since he can be employed in carrying messages or
advising, and in many ways other than actual fighting 1. No reason is
assigned for this limitation 2. In any case the rule has the odd result
of discouraging the private recapture of such things, since the actual
captor gets nothing out of it. A slave, though a thing, has a will of his
own, and h~nce it is easy to see possible conflict between the traditional
principles of postliminium and regard for the interests of the master.
In three points the latter prevailed.
(a) A transfl1ga has no right to postliminirLlm3, but a slave transfuga
does revert to his master. This is only in the latter's interest. If he
has been a statuliber, and the condition has arrived during his absence,
he loses the benefit of it 4, but the text is not very clear as to what does
happen. Presumably he is punished as an ordinary transfuga: at any
rate he does not revert, as his owner would not have had him after the
arrival of the condition in any case.
(b) A freeman does not recover his rights by postliminium, unless his
return is with intention to remain: a slave reverts by postliminium
in any case 5•
. (~) A, freeman has returned as soon as he is in Roman territory, but
as It IS not on his own account that a slave has postliminium, he does not
revert till he is in his master's possession, or in that of someone, as a slave 6 •
Apart from those points the case is simple. If other conditions are
u.nchanged, not only does his owner's right revive 7, but so do minor
n~hts, such as usufruct s. If he was a servus poenae before, he is one
stIll 9. A servus furtiv·us, captured, recaptured and sold, remains a res
furtiva, incapable of usucapio by the buyerlo. If he was a statuliber he
is a statuliber still, but if the condition has arrived during his capti~ity
he gets the benefit of itll. A legacy of him or to him or an institution
of him before or during the captivity is effective on his return 12. More- '
over the captivity has operated no capitis deminutio: he is eadem res,
and thus an exceptio rei iudicatae, which applied to him before the
capture, applies to him still 13. If he has been pledged before capture
the creditor's right revives 14.
1 49. 15. 19. 10.
2 Karlowa, 0p. cit. 2.125: associates it with the alleged rule that there was postliminium only
the same war: he treats It as an inference from that rule. There is no obvious connexion: it
IS not here confined to the same war.
3 49. 15. 19. 4.
4 h. l. 5, 6.
5 h. t. 12. 9.
6 h. t. 30.
7 C. 8. 50. 10, 12; Festus, s.v. Postliminium; 49. 15. 28, etc.
8 7.4.26. If he returns after his owner's death he is in the he1'editas for Falcidian purposes
35. 2. 43.
'
9 49.15.6.
10 h. t. 27.
11 h. t. 12. ,10. And ~hus the ~h~l~ of a statulibera captiva whenever conceived is ingenua if
the n:lOth~r Ietu~'~s 'Ylth postl~m~nwm, 40. 7. 6. 1, 2. The application of the rule to one
conceIved ill captiVIty IS a humane extension. Cp. C. 8. 50. 16.
12 30. 98.
IS 44. 2. 11. 4.
14 49. 15. 12. ~2. If before t~e captivity he had been sold on the terms that he was not to be
free~, ?r was subJect to another Impediment to manumission, the prohibition still applied if the
conditIOns were unchanged in other ways, 49.15.12.16. Ante, p. 72. Post, Ch. xxv.
•
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It remains to consider how far these rights are suspended in the
case of redemption for a price, by a third party. In the Christian
Empire the provision of a fund for the redemption of captives seems to
have been a usual form of charity. There is no trace of anything like
orO'anisation of such funds till the time of Justinian, who provided
I:>
that if a man left all his property for this purpose, by making captivos,
generally, his heirs, the institution was to be valid, the estate being
kept in perpetuity for this purpose, the annual profits of all ~inds, from
rents and sales of produce, being applied without any reductIOn for the
cost of administration. This was to be managed by the Bishop and the
Oeconoml1s of the testator's place of residence, who were to have all the
rights and liabilities of the heres 1. Somewhat later he authorised the
local churches to alienate any land, which had been given to them
without any prohibition of alienation, for the purpose of redemption of
captives2. Again, he provided that if any provision was made by will
for the redemption of captives, and the will did not say who was to
carry out the redemption, the Bishop and Oeconomus were to see to it.
If someone were appointed, and neglected, after two warnings from the
Bishop, to carry it out, his benefit was forfeited to the Bis~?p, ,:ho .was
to administer the whole for charitable purposes 3. A provIsIOn lnspIred
by the same spirit is that which makes neglect to redeem any ascendant
a just cause of exheredatio, while if the ascendant dies in captivity, the
neglectful descendant's share is forfeited to the Bishop and goes to
redeem captives. And, generally, where any person is entitled on
intestacy (whether a will has also been made in his favour or not)
to succeed to any extraneus who is a captive, or, not being a relative,
knows that he has been instituted heir, neglect to ransom is punished
by similar forfeiture of benefits to the purpose of redemptions, the rest
of the will standing good 4. Justinian had also provided that donations
for the redemption of captives were to be exempt from the rules as to
registration 5. It may be presumed that all these provisions as to the
duties of relatives, etc., apply equally to the payment of money due to
an actual rredemptor, under the rules now to be considered.
A complex situation arises where a man has redeemed a captive, by
paying a ransom. The general rule applied here is that the ransomer
has a lien on the redeemed captive, and postliminium, with its various
results, is postponed till the lien is ended 6. There is no lien except for
actu.al redemption money. Thus there is no lien if he is simply
C.1. 3.48. Neither they nor anyone else having Falcidian rights.
Nov. 120. 9.
3 Nov. 131. 11.
Nov. 115. 3, 13. The rule applies only if the heres is over 18. To prevent .the excuse of
lack of means, it is provided that such persons can pledge the property of the captIve.
5 C. 8. 53. 36.
6 38. 16. 1. 4; 49. 15. 12. 14, 20. 2.
1
2
4
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c.aptu:ed from the enemy1, though at a certain cost 2• N or is there any
hen If ~he :edemption is of relatives, pietatis causa, even though
redem~tIOn IS for a price, and the payer afterwards seeks to recover It3.
.The state of things so long as the money remains unpaid cannot
easIly ~e ex;rressed in terms of any other institutions. It is apparently
rather IllogICal. We are told that it is a state of pledge, not slavery4,
and .y~t ,:e kn?w that the captive has not yet postliminium from his
captIVIty ~n ,:hI.ch he was a slave. The practical meaning seems to be
that the he~ ~n Itself has no enslaving effect, no reference being intended
to the. ~rovI~IOnal slavery involved in capture. The significance of the
propOSItIOn IS shewn in the rule that when the lien is ended the old
status is restored: the man is not a libertus and owes no obsequium to
the redempto,),, 5. The disabilities under which he suffers are not the
result of the lien, but of the fact that he has not yet postliminium.
He can. serv~ no militia 6• Apparently he cannot validly marry 7. He
cannot In stnctness enter on a hereditas, but, favore ingenuitatis, he is
allO\,:-ed to do so, or to receive a legacy, so that the money may be
apphed to the release from the lien 8. A child redeemed with the
mother. is under the lien 9. An enactment of Diocletian lays it down
as undIsputed law that a child born to a woman under such a lien is
not itself sUbj.ect thereto 10. But Ulpian seems to imply that the pledge
co:e~s such Issue 11, and Tryphoninus must have been of the same
opInIOn: a.t least where the person redeemed was originally a slave 12.
But thI~ IS only a case of the dispute already considered as to whether
partus IS co:ere~ by pledge 13. Pledge is not the only close analogy.
~he transactIOn IS, from the captors' point of view, a sale: the redemptor
IS constantly spok~n of.as buying the captive, and it is part of the argument of Tryphonm~s In the text just mentioned that the partus is to
be t~'eated as ~old Wlt~ her. Here too the same point has already been
conslder~d, ':Ith speCIal reference to eviction and usucapion 14. The
better v~ew IS that in later law the pledge covers the partus, though
the claSSICS are not agreed 15.
. The texts are not ~lear as to what advantage the redemptor can
cla:m from a redeemed ~ngenuus. He can assign the lien, but not so as
to Increase the amount payable by the redemptus, the person who takes
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it over having an action against the redemptor f?r a~y excess 1. We
must assume that the redemptor is bound to maIntaIn the man,. and
we have seen that his lien covers only what he has actually paId to
the captors 2. Unless we assume the redemptor to be a ph~lanthropist
of a most unselfish kind, and therefore the case of redemptIon kept by
the law within very narrow limits, we must suppose that .he may
employ the man. We shall see that in later law, the captIve may
payoff the lien by labour 3, but this of itself does n~t prove that he
can be made to work. As to acquisitions through an ~ngenuus so held
we have no information. A pledgee does not take acquis.itions, ~nd the
language of pledge is constantly used in this ~onnexIOn4, w~th the
implied warning that it cannot be a true pledge, SInce the man IS .not a
things. Thus he is so far in the holder's potestas that he cannot WItness
6
his will, and this, not slavery, is given as the reason ; and the reason why
the interdict quem libe?'um does not apply to him is onl~ ~hat the ~older
non dolo ja,cit 7 • The discharge of the lien is called lu~tw, the pnmar!
meaning of which is discharge of a pledgeS. On the other hand, hIS
purchase is regarded as an ernptio 9 , and where the redemp,tus was
originally a slave the redeemer becomes, as we shall see later, hIS ow~er,
in a limited sense 10. Tryphoninus discusses the case of a statul~b~r
under a condition of payment, and decides tha.t the money c~n be ~aId
by the redemptus out of any part of his peculiurn except what ~s acqUIred
ex operis suis or ex re redemptorisll. This does not however Imply that
the holder acquires, like a bonae fidei possessor12, only ex re sua and .ex
operis servi, at any rate where the person actually was a slave: a speCIal
13
constitution created logical difficulties in that case • We shall ~ee
that the redemptus may free himself by labour, but w.e hear nothmg
of his freeing himself by means of his acquisi.tio~s. Thls may mea~ no
more than that such a dealing would come WIthIn the general .rule . as
to repayment of the money. The texts .clearly. c.o~template hIS paym?
the money himself1\ and it may be that hIS acqUlsI.tlOns ex re r~demptor~s
and ex operis suis go to his holder, while other thmgs go to hImself.
The lien may be ended in various ways. Actual payment of
course suffices 15• Children redeemed with a man or woman ~ay be
freed from the lien by independent payments; either the sum speCIfically
t' 16
paid for them, or if there was no allotment, then a proper propor Ion .
1

49. 15. 21. p1·.; C. 8. 50. 12.
Or hwhere hhe was handed over without a price (C. 8. 50. 5) or where help was rendered on
th e way ome, . t. 20. 1.
: h. t. 17.
4 28. 1. 20. 1; C. 8. 50. 2.
5 C 8 50 11
9 !~: i~: ~2. 18.
~o Cc 8 b28
8 C: 8: 50: 15; D. 38. 16. 1. 4.
12 h t 12 18
.. . .
11 49 15 21 1
15 Th' ."
..
13 Ante, p. 23.
14 A~te, 'p. 51.'
.
e lien has prIOrlty over other charges ovel' the redemptus and over an ri ht of
the fisc does not claim one in metallum datus without paying off the lie!, 4l15. 6,
1
2

J

4
5

49. 15. 19. 9.
2 C. Th. 5. 7. 2; C. 8. 50. 20.
3 Post, p. 314.
See, e.g. 30. 43. 3; 49. 15. 15, 19. 9, 21: p1'.;. C. 8: 50 .. 8, 11, 13. .
2'
Hence such expressions as: natU1·al~s p~gno1'~s v~nculum, vwculo quodam, C. 8. 50. ,

D. 28.
1. 20. 1.
6 28. 1. 20. 1.

l
.
7 43. 29. 3. 3. Karlowa, oc. c~t.
. .
38. 16.1. 4; 49.15.15; 49.16.8; G. 4. 32; Dirksen, Manuale, S.v. lu~tw.
9 49.15.12. 18, 19. 9; C. 8. 50. 17, 20.2, etc.
12 P
341
10 49. 15. 12. 7.
11 h. t. 12. 11.
ost, p.
.
IS Post p.315.
14 49.15.19.9; C. 8. 50. 17, 20. 2.
m
1$ C. 8.' 50. /l, etc.
16 So as to children born apud 1'ede pt01'em, 49. 15. 12. 18.

8
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It may be ended also by tender and refusal of the redemption money!,
or by any remission of the debt, which, however informal, cannot be
revoked 2• It is no doubt on this principle of remission that it is
ended by the redeemer's marrying the captiva 3 , indeed we are told
that remission results from cohabitation with her 4. The same result
follows from his instituting the captive as his heir 5. The pledge is
ended, and the right to the money forfeited, if the redemptor prostitutes, knowingly, the woman redeemed 6. It seems further that, at
least in later law by a constitution of A.D. 408 7, five years' service ends
the lien, at least in the case of a civis captured. It is · clear from some
of the rRles just laid down that the lien is not affected by the death
of the. holder. In earlier law the death of the captive, though it of
necessIty destroyed any practical lien, left the debt standing and prevented the heirs from succeeding till they had cleared it offs, the result
being that they were worse off than if he had died still a captive. But
Ulpian here mentions, and elsewhere accepts without comment 9, so that
it is clearly the later law, a doctrine more favourable to the successors.
The death ends the pledge: the redempt~(;s gets postliminium and is
restored to his old status so that the whole obligation is blotted out.
The effect of luitio is to bring into operation the ordinary postliminium lO• Heavy penalties are imposed by Honorius, by the enactment
of 408, on those who detain captives on whom there is no lien or the
lien on whom is from any cause ended. If the undue dete~tion is
caused by an agent, the principal being away, he is to be liable to
de1!0~tatio, . or even to condemnatio in metallum: if it is by the
prmClpal hImself, he is liable to deportatio and forfeiture. To assist in
enforcing this law the local clergy are to watch over such cases and the
curiales of the neighbouring localities are liable to penalties of '10 aurei,
they and their apparitores, if they fail to see to the carrying out of
the law l l.
Wh~re the redeemed captive is a slave, there are special rules of
s?me dIfficulty. Here too, though the slave is property, there is no
hen except for money paid for redempt ion 12: recapturers must give him
up at once and have ~o right in him 13. On repayment of the money he
goes back to the dom~nus14, and any old rights in him, e.g. pledge, revive.
1 C. 8. 50. 6.
2 43.29. 3. 3; C. 8. 50. 17.
: C. 8. 50. 13.
4 49. 15. 21. P?' •
. 29. 2. 71. p.?'., and presumably from a legacy ·of him to himself: such a legacy from an
out~lder was eqUIvalent to one of the money, 30. 43. 3.
C. 8. 50. 7.
7 C. Th. 5. 7. 2 (C. Sirm. 16) = C. 8. 50. 20. On the occasion of Alal'ic's sack of Rome
~1 49. 15. 15:
.
. 9 38 .. 16. 1. 4.
10 Ante, p, 307.
.
Const. Slrm. ~6.. l.t IS abndged m C. Th. 5. 5. 2 and in C. 8. 50. 20. But here it is not
the cl~rgy, but ch.r'tstwm: probably the meaning is the same. In addition to these s ecial
penalties the donnnus would have ordinary actions for recovery of him if he 'w ere a slav~ and
for ~ free man, there would be the interdict Quem libeTum, 43. 29. 3. 3.
'
C. 8. 50. 10.
13 h. t. 2.
14 49.15. 12. 7.
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In fact a pledgee can payoff the lien, and add the su~ to his C~large,
just as a creditor with a subsequent cha:-ge can confirm 1~ by payIng off
a prior incumbrancer l • Apparently the hen can:lOt be paId off pro parte
by one of common owners, but if all pay thelr ~hare, or one pay the
whole in the name of all the lien is at an end; In the latter case the
payment will come into ~ccount in the actio communi dividund? If he
is acting for himself or for some of the others, t~en, as to then shares,
the lien is at an end, and the common oV\rnershlp resto~ed: as to the
others it is an assignment of the lien, and the payers are In the place of
the redemptor2.
.
For convenience the right of the redemptor has been called a he~.
In fact it is a great deal more. Tryphoninus tells us that a certaIn
3
constitution protinus redimentis servum captum facit • • W: have no
information as to what this constitution was. Karlowa 4, In VIew o~ ~he
form of the allusions to it, thinks it to have been a general prOVISI?n,
and he considers it identical with the constitutio Rutiliana, which J uhan
15
applies to the alienation of a woman's property without tutoris aucto:itas ;
the form of the allusion, here too, being such as to suggest that It had
no special application to that case 6 • But it :nay ~e noted that the
Rutilian constitution is cited as making usucapw possIble. .The prese~t
constitution is cited as causing dominium to pass and so makmg usucapw
impossible. Moreover in that case the thing is the property of t~e
alienor the mode of conveyance being defective: here the defect IS
of a different kind, consisting in the overriding right of the old. owner.
All that they have in common is that the effect of the transactlon .can
be set aside on the repayment of certain money. One of the. allusl~ns
1th
(not cited by Karlowa) looks as if the enactment dea~t speClal~y :V
this case: at is de quo quaeritur lege nostra quam const~t'utw fec~t c~vem
Romanum dominum habuit 7•
Whatever its nature the effect of the constitution is to set up an
exceptional state of thi~gs. There is. an o:wnership in t~e redemp~or,
and another ownership in the old dom~nus, hable to come Into operatlOn
at any moment. Cases of ownership which are to com~ to ~n end .on
failure of some condition, etc., are not uncommon, espeClally In relatIon
to sale and donatio. But, in such cases, there is, in classical.law, a
need of reconveyance. In our case postliminium operates wIth no
such needs.
I h. l. 12. The text notes that as the pledgee is r.eally the earlier incumbrancer it is only an
artificial priority given to the lien which postpones hIm.
2 49.15.12.13.
3 h. l. 7, 8.
4 op. cit. 2. 404.
5 Vat. Fr. 1.
. .'
h
b
6 Bechmann, cit. Karlowa, lac. cit. K. gives I'easons for thmkmg It may
ave een a
senatusconsnlt.
7 49. 15. 12. 9, med.
8 49. 15. 12. 7.
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~he red~mptor is set in the position which the hostis held: if he does
acts I~ relatIOn to the man, which if done by the hostis would not be
effectIve, as against the rights of the old owner, by the Roman law, how
are these .t~ be looked at, seeing that he is not actually a hostis, but a
Roman c~ms? The question is considered in relation to several states
of fact.
A. statulib~r, to be free on paying a certain sum, can pay it out of
pec~hum. to hI~ master for the time being1. Such a master ordinarily
1denves.f tItle
h dIrectly or indirectly from the donor of th e free d om, an d ,at
east,

e ?,ave value, has a remedy, if he was not informed of the
How if he is a redemptor, as to whom none of this
IS tru.e. T:yphomnus says3 the man is free on payment to the redemptor.
Bu~ In ordmary. case~ he cannot pay it out of any peculium but that
whICh passed wIth hIm 1. There is no such peculium here. Whether
the redemptor bought. him cum pecu l'w so th at h'IS pecul~um
,
represents
that apud hos.tes, or dId not, at any rate it does not represent that which
. belonged to the ~onor o.f liberty. Nevertheless, says Tryphoninus, he is
allowed, /avo:e l~be~tat~s, to pay it out of any part of his peculium,
except w~at ~s aC~UIred ex operis or ex re redemptoris. Tbis is a sort
of rough JustIce: ~t must not be understood to imply that the redemptor
(and . owner) acqUIred only what a bonae fidei possessor would have
acqUIred.
.
1

prospe~t of hbertY.2.

.The co.nstitution applies to a purchase in the ordinary way of

busmes~; It doe~ not require that the buyer shall know that he is
redeemmg a capt~ve. If t?e purchase was made without that knowledge,
can the b~yer, smce he IS a bonae fidei emptor, usucapt the slave to
t~e excl~sIOn of the old dominus? The difficulty is that by the constitutIOn '
he IS owner
and a man cannot usucapt his own . T ryp h onmus,
.
.
a:gumg from the VIew that the constitution is not designed, by makinO'
hIm owner, to mak~ his position worse, concludes that on such fact:'
t?ough the conceptIOn of usucapio is not applicable, the old owner's
rIght t? pay. off the charge will be barred by the period of usucapio 4•
ThIs topIC l~ads the jurist to another. If the redeemer can usucapt
th
f course, manumlSSIOn
. . '
can he manumlt
. ''2 Tryphon'mus remar k sat,
0
by the host~s, whose place he has taken, would not bar the old owner,
and asks wheth~r ~ manumission by redemptor will free, or will
mer~ly release hIs nght, and cau.se the man to revert to his original
dom~nus. Clearly the redemptor, In the case in which time has barred
the old owner's claim, can free, and Tryphoninus observ~sli that even
under the ?ld law, if .the redeemer had bought him knowing that he
was (a captlve and) ahenus, and had sold him to a bona fide buyer, the
1
4

Post, Ch. XXI.
49. 15. 12. 8.

2
5

Ante, p. 289.
49. 15. 12. 9.

3

49 15 12 11
. .'. .
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buyer could usucapt and manumit, and thus the right of the original
owner would be destroyed. Therefore he holds that the redeemer
himself can manumit. He does not rest his view on the technical
ownership created by the constitution, but rather on the fact that if the
old owner never pays the redemptor the slave will be in the position
of being incapable of manumission through no fault of his own. The
argument is not convincing: the same thing is true of ordinary
pledged slaves 1 and of many others. No doubt the ownership created
by the constitution is really the deciding factor. The result, for which
the strange provision of the constitution is to blame, is at any rate in
appearance unfair, and Tryphoninus tries, with little success, to put a
better moral face on it, Indeed his view as expressed would lead
logically to a requirement of notice to the old owner.
Ulpian discusses the same case more shortly and without much
reasoning 2. He holds, somewhat doubtfully, favore libertatis, that the
manumission frees him and that postliminium operates, not so as to
restore him to his old master (hoc enim satis impium est), but to cause
the libertus to be indebted to his old owner to the amount of his own
value as a slave. Ulpian makes no reference to the constitution, and
indeed, while Tryphoninus seems to be struggling with a logical
necessity, leading to a power of manumission which he thinks inequitable, Ulpian thinks the logic the other way, and frees the man
only favore libertatis. The language of Tryphoninus throughout the
discussion does not suggest that the constitution he is discussing is
an ancient one, a republican senatusconsult, as Karlowa thinks 3, but
rather a new one the working of which is not yet· clear. Nothing that
is known of the dates of the two jurists makes it impossible for the
text of Tryphoninus to have been written after that of Ulpian. It
seems not impossible that Ulpian is writing under, or with reference to,
a reg'ime under which the redemptor is in an anomalous position, since
he has acquired what Roman law recognises as the subject of ownership,
from one whom Roman law recognises as its owner (quod ex nostro ad
eos per venit illorum fit 4), and yet is not himself recognised as owner 5•
I

1

Post, Ch. xxv.

2

29.2. 71.1!?'.

loco cit.
4 49. 15. 5. 2.
If the slave was incapable of being freed before capture he is so still in the hands of the
redemptor, 49. 15. 12. 16.
S

5
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S. PUBLIOUS POPULI ROMANI, FISOI, ETC.
S. UNIVERSITATIS.

SERVUS PUBLIOUS POPULI

RO~MANI,

FISOI, OAESARIS.

~HE evidence as to the position of these slaves is so imperfect, that
not.h~ng more tha~ an outline is possible. But their interest is mainly
polItICal and publIc: so far as private law is concerned there is little
to be said, and thus a short account of them will suffice.
It is impossible to ~ake a clear statement on our topic, without
some r~marks. on the hIstor! of the relations of the popular treasury
(Aeranum), WIth the Impenal treasury (Fiscus) and with the Privata
Res Oaesarisl.
. ~n the earlier pa~'t of the Imperial period the Aera1'ium is quite
dIstmct from the F~scus, and so long as this distinction is real the
expres~ion servi publici populi Romani applies in strictness only to ~hose
belong,m?, to the people, and not to servi jiscales. The Fiscus is not
only dIstInct from the ~erariurr:: it is regarded as the private property
of the Empe~or. In stnct law It does not differ from the res familiares
and ?t~er pnvatae res Oaesaris. It is however distinctly administered,
and It IS the duty of the Emperor to devote it to public purposes 2. It
passes as a matter of course to his successor on the throne. There is
another form o~ property of the Emperor, which is distinguished under
the name patr~momum. This too is more or less public in character:
the re:-en,ues of ~~ypt come under this head. While it is not strictly
fiscal It IS adml111stered on similar lines. There is no trace of any
~ttemp~ ~o devise ~t away from the throne. Much of it, perhaps all,
IS .publIc m everythmg except form. Besides this, there is the ordinary
pr~vate ~r~perty of the .E~peror, which he deals with exactly as a
pn.vate mms may, but whICh m the early Empire is not formally distingUls~able from. fiscal and patrimonial property, and in the Byzantine
Empue has agaIn become, for practical purposes, confused with it.
: ~ommsen, ~roit Pub ..Rom. 5. 290 sqq. Marquardt, Organ. Financ. 394 sqq
lof th!s property from the privata res Oaesaris is said 'to date from
Severuhs:. MseaparatlOdnt
rquar, oc. c~t.
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In the course of the Empire great changes occur in the relations of
these different funds. The Fiscus steadily grows to be regarded more
and more as public property. Ulpian speaks of it as still the property
of the Emperor\ but Caracalla, and, later, Pertinax, both treat it as
essentially public, and in the Monarchy, after Diocletian, all substantial
difference between public property and fiscal property has disappeared.
This change in the position of the Fisc necessitates a more clear
distinction between it and the private property of the Emperor, and
accordingly from the time of Septimius Severus there appears a separate
machinery for the administration of the true res privatae and familiares
of the Emperor. Yet another change must be noted. Justinian, and,
perhaps, earlier Emperors, shew a tendency to extend to their private
property, while still retaining the advantages of private ownership, the
same privileges as exist for the Fisc 2.
These gradual changes of attitude make it impossible to say with
certainty whether a particular rule which is applied by classical law
to servi publici populi Romani is or is not in later law extended to
servi fiscales or to servi privatae rei. Existing texts give little but
negative results.
,
The name servus publicus populi Romani implies something more
than that the slave in question is the property of the people: it imports
that he is in some way employed on public affairs, and on that part of
public affairs which belongs to the Senatorian department rather than
to the ImperiaL As we shall see, captives do not become servi publici
by the mere fact of capture, but only by their being devoted to the
permanent service of the public 3• It is this limitation of the name
which accounts for the fact, noted by Mommsen, that there is no trace
of female servi publici 4 •
The true servus publicus is completely obsolete in Justinian's time,
and is nearly so in the classical law, so that it is not surprising to find
little mention of him in the juristic texts. Most of our information
is from inscriptions, and a short statement is necessary as to the chief
conclusions which have been drawn as to the position of these slaves.
Servi publici seem from the evidence of the inscriptions to have
usually married, or cohabited with (for it is difficult to give a name to
their connexion), freewomen, ingenuae or libertinae. Mommsen holds 5
that they never cohabited with ancillae. But though such connexions
might not be usual or creditable, it is unlikely that they did not occur.
Indeed there are at least three inscriptions which seem to shew that
1 43. 8. 2. 4.
2 49. 14. 6. 1; In. 2. 6. 14.
3 Livy, 26. 47.
~ Mommsen, op. cit. 1. 367; Staatsrecht (3) 1. 324; Halkin, Esclaves Publics, 117 sqq. M.'s
remark that the State possessed no female slaves is too strong. A proscription or capture might
vest such women in the State, but they would be sold: they never entered the class to which
the name and privileges of servi publici applied.
1) lac. cit.
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such connexions did occur and were avowed, though clearly they were
open to objection on many grounds l. In one inscription we have a
memorial set up to a libertim(;s, by, inter alios, his patron, and his father
who is a servus publicus 2. In another we have a man called Primitivos,
apparently therefore a slave, setting up a memorial to his father who
was a servus publicus 3• In another we have a servus publicus setting up
a memorial to his son Neptunalis, apparently a slave 4. Halkin cites
other inscriptions of the same type 5• It is notable that in them, as in
those cited above, the motber i$ always free. Mommsen does not advert
to these cases, but Halkin disposes of them by assuming that the
connexion existed and the child was born before the man became a
public slave. It seems at least equally consistent with the evidence to
suppose that such connexions did occur, but that the public slave
commonly secured the manumission of the woman and her children.
In any case however the child of a servus publicus would not be a
servus publicus: no one was born into that position. They were thus
ordinarily acquired, a circumstance which is expressed in the second
name which most of them bore, commonly terminating in ianus, and
recording .the name of their former owner 6• In many cases however they
appear with only one name 7, a circumstance which may indicate that
they vested in the State otherwise than by purchase 8•
Public slaves, while forbidden to wear the toga, seem to have had a
special costume 9• The lex Julia Municipalis alludes to assignments by
the Censor of sites for dwellings for the servi publici 10, but it is not clear
that this refers to slaves of the people, or even that, if it does, it expresses
any general rule.
During the Republic servi publici were employed on a great variety
of works: as in private life, the greater part of the business of Rome
seems to have been conducted through slaves. Most of their work was
subordinate, though not alP!' It is not possible to go into their various
employmentsl~. In connexion with some of these employments, though
not it seems with all, the slave received an annual stipend, or rather
.See C. 6. 1. 8.
2 C. I. L. 6. 2334.
3 C. I. L. 6. 2340.
C. I. L. 6. 2357.
5 op. cit. 119; C. I. L . 6. 2343, 2361.
Mommsen, loco cif., and for illustrations, C. I. L. 6. 2307 sqq.
7 C. I. L. 6. 2313, 2331, 2343-5, 2365, 2366, 2369- 71, 2374, 4847,11784, etc.
S Captm-e, proscription, forfeitm-e.
See Halkin, op. cit., 17 sqq. He says that dediticii,
freed after they had been sold into perpetual slavery, came into this class. But we are told only
that they become the property of the Roman people, not that they enter this privileged
class, G. 1. 27.
9 Mommsen, loco cit.
lO Bruns, Fontes, 1. 109.
11 They served as priests of Hercules, Halkin, Ope cit. 49 sqq.
12 They were employed as messengers in all departments, as attendants on the magistrates,
as servants in the temples, some being attached as a familia to certain priesthoods. Not to
magistracies, on account, so Mommsen thinks, of the temporary nature of the office. They were
employed in collecting unfarmed revenue, in libraries, in administration of justice, in fixe and
water services, and generally in public works. See as to this Mommsen, D. P. Rom. 1. 362sqq.;
Staatsrecht (3) 1. 325sqq.; Halkin, op. cit. 40-106; Wallon, Hist. de l'esclavage, 2. 86sqq., 3~
ch. 4. As to employment as soldiers, see ante, p. 73.
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maintenance allowance-cibaria annua-paid annually from the aerariuml. Savings on this were doubtless among the sources of their peculia 2 •
But mere temporary employment on public work did not entitle them
to rank as servi publici. Thus Livy tells us 3 that of the prisoners taken
by Scipio, some were declared to be public slaves, and these were set to
various handicrafts with a prospect of liberty if they deserved it. Others
were set to work as oarsmen in the naval galleys, and these were not
regarded as public slaves at all 4 •
So far as private law is concerned we hear little of servi publici.
In a text which as it stands is very corrupt, we are told that they had
a power of devise of half their peculium 5 , the other half, and all ~f. t.hey
were intestate, reverting no doubt to the State. As to acqUIsItIOns
by th~ publicus, rights and liabilities on his contracts, and noxal liabilit.y
for him, the texts tell us not a word. This does not mean that thIS
sort of question did not arise, but that at the times when our texts were
written the servus p1tblicus populi Romani was obsolescent 6. There can
be no reasonable doubt that their acquisitions vested in the State, and
little more that their free superior would be liable under a contract.
authorised by him. So much can be inferred from the rule in the case
of slaves of municipalities. But beyond this there is no certainty: it is.
not to be taken for granted that they had an unrestricted right to bind
their peculia. It seems that debt to the State could be paid to a public
slave only with consent of the person entitled to receive it. If so paid
without that consent the debt was still due, subject to a deduction for
what was still in the peculium 7 • In relation to obligations incurred by
them the rule may have been the same S•
It is obvious that they took a social rank very different from that
of ordinary slaves. Thus in one inscription, as . Mommsen notes, they
take precedence of their father who is a freeman 9. In inscriptions
relating to them it is not unusual to omit the word servus, and to call
the person in question publicus, with, sometimes, a further description
shewing his function, e.g. "Hermes Caesennianus publicus Pontificum 1o,"
"Glaucus publicus a sacrisll." Of course most.of the inscriptions relating
to them are sepulchral, and it is easy to understand the omission of the
unpleasant word. There are however many cases · in which they are
described as servi l2•
In the Empire the field of employment of servi publici rapidly
1
3

Pliny, Litt. Traj. 31; Halkin, op. cit. 115.
Livy, 26. 47; Polybius, 10. 17.

2

16.2.19; C. Th. 8. 5. 58.
.

~ Gladiators were not public slaves, but often those of private owners, aspIrants to office,

or of Caesar.
5 Ulp. 20. 16; C. I. L. 6. 23?4.
.. .
.
6 The surviving praejustinianian jUl'istic texts contain no allUSIOn to serv~ publtc~ popuh
Romani.
7 16. 2. 19.
8 Ante, pp. 163, 4, and, as to certain contracts by them, post, p. 322.
9 C. I. L. 6. 2318.
10 C. I. L. 6. 2308.
11 C. I. L. 6. 2331.
12 e.g., C. I. L. 6. 2338, 9 (monuments erected by public slaves); 6. 3883 (monument to
public slave); 3. 7906 (not sepulchral).
B. R. L .
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diminished. Mommsencould find no trace of any such persons outside
the capital, after the founding of the Empire 1. The low standard of
morality with which slaves were credited naturally led to restrictions
on the financial side. Alexander enacts that cautiones, i.e. receipts, by
public slaves of municipalities are not to be valid unless countersigned
by the person to whom the money was payable 2. This is not strictly
relevant to our topic, but it indicates a tendency. From Diocletian
onwards all important public service is done by freemen, though in the
various forms of labour slaves are still employed. In the time of
Alexander administratio is essentially servile. Arcadius absolutely
forbids the employment of slaves therein 3. But as will shortly appear,
all this later legislation has no direct bearing on servi populi Romani.
We have seen that in all probability the servus publicus was superseded outside the city under Augustus, and indeed the method of
fanning the republican revenues prevented his appearance in a .field of
activity in which the slaves of the Fisc are prominent in later times.
But apart from this, the gradual absorption of the Senatorial power by
the Emperor and of the i!erariu'ln by the Fisc, seems to have involved
the disappearance of the old servus publicus populi Romani. This
absorption is said to have been completed early in the third century4,
at about which time the affairs of the Fisc come to be regarded as
public 5• There are however a few texts in Justinian's compilations in
which the servus publicus seems to be referred t0 6• We are told of
three cases in which security may be taken by a public slave in what is
essentially private business. On adrogation of an impubes, the adrogator
may give the necessary security to a public slave 7, since the obligation,
as civil, would be destroyed by the confusio resulting from the adrogatio,
if it was given to theimpubes himself or to one of his slaves. So the
goods of a person in captivity with the enemy may be placed in the
custody of one who gives security to a public slaves. And, where a
pupillus has no f>lave, an intended tutor, in the case in which security
is needed, can give security rem salvamfore pupillo to a public slave 9.
Of course the lawyers we~e aware that a servus populi was not the
property of individual citizens 10, and indeed the texts nowhere rest the
rule on any community in the slave. But it is difficult to resist the
opinion that it is on this ground that a public slave is chosen: his
stipulation, that the goods shall be given to the person entitled 11, would
be void except for this fictitious ownership as a stipulation for a third
person 12. But the rule has convenience on its side, and that it is recogloco cit.
2 C. 11. 40.
C. 10.71. 3; 11. 37.1. As to progress and causes of the change, see Halkin, op. cit. 224 sqq.
4 Marquardt, Org. Financ. 386.
5 Mommsen, D. P. Rom. 5. 293 sqq.
6 Wallon, op. cit. 3. 135 sqq., cites several from the Codes but they all l"efer to slaves of
rnunicipia, or the Fisc.
7 1. 7.18; C. 8. 47.2.
s C. 8. 50.3.
9 27.8.1. 15; 46.6.2.
10 48.18.1. 7.
11 C. 8. 47. 2. .
12 In. 3. 19. 4.
1
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nised as having no more appears from the fact that in the case last
stated, i.e. of the tutor, we are expressly told that the pupil acquires
only an actio utilis1. All these texts give an intelligible sense, if they
are understood of municipal slaves, and in none of them is the slave
called a servus publicus populi Romani 2 , Nevertheless they cannot well
be understood as representing the law of Justinian's time. In the case
of the adrogator the Institutes say that the security is given publicae
personae hoc est tabulario 3 • It is certain that public tabularii were not
slaves in Justinian's time 4• In the case of the tutor, one of the texts
allows the magistrate to nominate a person to take the promise with
the same resulting actio utilis to the pupillus, and the other text dealing
with the same matter gives him the right to take the promise himself5.
The fact seems to be that the fictitious part ownership which was the
excuse for allowing the security to be given to a servus publicus was
lost sight of in the later law, and his public character illogically regarded
as the essential, so that in later law the security is given to a public
person whether he is a slave or not. It may then fairly be assumed
that the true servus publicus populi Romani has long ceased to exist in
the law of Justinian.
Of slaves the property of the Emperor it is possible to make three
classes: servi (patrimoniales) Caesaris or Augusti 6 ; servi fisc ales ; servi
privatae rei Caesaris. All of them are Caesar's, and most of the rules
which are stated of servi Caesaris may be applied to all three,
Servi Caesaris present close analogies with the public slaves just
discussed. The name however does not seem to be confined to those
who exercise some function in Caesar's name, though neither servi
privatae rei nor vicarii of servi Caesaris are commonly called servi
Caesaris 7• Like servi publici they wear a special dress s, ' and it is
common for them to have two names. Sometimes the second name has
the termination ianus indicative of acquisition from a private owner 9,
but more often it is not .i n this form 10, In the majority of the inscriptions and in all the later ones, only one name appears 11. There are
many references to ancillae Caesaris12, some unmarried 13, some having
27. 8. 1. 15, 16; 46. 6. 4. pr.
2 But their general form is opposed to this limitation.
4 C. 10. 71. 3.
s In. 1. 11. 3.
s 27. 8. 1. 15; 46. 6. 4. Interpolation is immaterial here. In the same sequence of ideas
comes the rule that the stipulation need not be made if the sUl'eties are present and assent to
the entry of their liability on the acta, 27. 7. 4. 3.
6 C. 1. L. 6. 586.
.
7 Orelli, 2825, 2920, cited Erman, S. Vicarius, 417; C. 1. L. 3. 556; 8. 8488, etc.
S Lampridius (Alexander, 23.3) and Flavius Vopiscus (Aureliarius, 50. 3) cite these emperors
as not giving a special dress.
9 e.g., C. 1. L. 6. 239.
. 10 e.g., C. 1. L. 6. 74, 8. 6974, 8488, etc.
11 e.g., C. 1. L. 2. 4187; 6. 5349-52, 138, 614. Mommsen (ad C. I. L. 8. 12600 sqq.) thinks
Hadrian suppressed the use of two names.
12 Fr. de iure Fisci, 13; C. I. L. 5.369; 8.1129,1898,10628, etc.
13 C. I. L. 8. 1129.
.
1
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two names\ and one who is described as a vilica, which, as her husband
is not named, may mean, not the wife of a vilicus, but one herself
exercising that function 2. Servi Caesaris sometimes married freewomen 3,
but more usually ancillae, often, it is likely, ancillae Caesaris4. Thus
many servi Caesaris ·are so by birth: vernae Caesaris are common in
inscriptions 5. Persons so described are no doubt, usually, the offspring
of a servus Caesaris and an ancilla Caesaris not in his peculium. If she
were in peculio, the child would not be technically a servus Caesaris,
but a verna servi Caesaris 6 : a vicarius of a servus Caesaris is not a
servus Caesaris. Probably many of the slaves described as vicarii servi
Caesaris are children of the servi concerned. In some cases we are
expressly told that this is S07, and this may be the reason for stating the
obvious rule that they may not manumit their vicarii 8• If the ancilla
is not a vicaria, but a serva Caesaris, the child is a servus Caesaris 9 and
may be a verna 10•
Of the various employments of servi Caesaris it is not necessary to
say much 11• There is the same history of a gradual transference of the
higher posts held by them, to freemen, which has already been noticed
in connexion with servi publici 12. In general their range of employments is similar. Two points of difference must however be observed.
The financial administration of the Imperial property was largely in
their hands. The system of farming taxes, applied in a great many
branches during the Republic, almost ceased under the Flavian emperors.
It was never so freely used in Imperial matters, and even where it had
been adopted it was almost completely abandoned 13. Moreover the
slaves of Caesar were largely employed in weaving and similar factory
work, and there was legislation imposing heavy money penalties on
those who concealed or abducted slaves belonging to these gynecaea or
. textrina 1\

Servi fisci or fiscales are those employed on the business of the
Fiscus. This term excludes on the one hand slaves who have merely
C. 1. L. 6. 74.
2 C. 1. L. 8. 5384 ; D. 33. 7. 15. 2.
C. I. L . 10. 529, cit . Mommsen, D . P. Rom. 5. 107.
4 C. I. L. 5. 170; 369-71; 6. 4353 ; 8. 1844, etc .
5 C. I. L. 3. 333, 349, 556, 1085, 2082, etc.
6 Orelli, 2920; C. 1. L. 6. 878; 14. 202, cited by Erman, op. cit. 416.
He points out the
difficulties of 3.4828.
7 C. 1. L. 3. 4828.
8 C. 7. 11. 2; cp. C. 1. L. 6. 8495, libel,tis eius et vical,iis suis.
9 C. 1. L. 3.1470, 1994; 8.4372,3.
10 C. I. L. 5. 371.
11 Mommsen gives (C. 1. L . 8. Supp. I. p. 1335 sqq.) an account of them from Carthaginian
inscriptions.
12 Wallon, op. cit. 3, chh. 3, 4.
13 Mommsen, op. cit. 5. 110; Marquardt, op. cit. 396. It is difficult to trace any practical
difference between fiscal slaves and those dealing with the public part of the patrimonium.
14 C Th. 10. 20. 2, 6-9; C. 11. 8. 5, 6 ; cp. C. 6. 1. 8. Even in the Byzantine Empire some
of these workers were slaves.
1
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become the property of the Fiscus by forfeiture or condemnation J, .
those which belonged to estates forfeited for secret fideicommissa, those
whose masters have died without heirs-mancipia vaga 2-and those
belonging to estates on which the heirs have refused to enter 3 , and on
the other hand those belonging to the patrimonium or to the privata res
Caesaris. But there are many texts which shew the close similarity
which existed between these classes. Some have already been noticed 4.
The Fragmentum de iure Fisci hardly seems to distinguish between
them!>.
It is nowhere expressly said that either of these classes of slaves
had any right of devise of the peculium. But a mutilated text tells us
that certain persons, who may be either servi Caesaris or his liberti,
may deal freely with their res, so long as their transactions are not in
fraudem portionis Caesaris 6• As the whole pas~age is dealj~g with ~laves,
it seems probable that this refers to the pecul~um of serm Caesans, and
that it implies an extension to them of a power of devise . of a hal~..
Huschke 7 remarks that their right was much the same as that of fil~~
familias in their peculium castrense. But they had no power of manumission 8. Nothing is known as to the mode of reckoning of this halP.
Some Emperors reserved to themselves a power of punishment in
excess of what was allowed to private owners 10, but in general the
capacity and position of servi Caesaris were apparently normal in most
respects. They could enter on inheritances on the order of the person
concerned 11. They could presumably acquire in other ways and contract
like slaves in general. Clearly however there were some restrictions.
Thus we are told that it was forbidden to lend money to a dispensator
Caesaris, or to his vicarius, which here means, no doubt, any slave
representing him 12. The ordinary servus Caesaris m~st h~ve had ~any
occasions to contract, and it is not unlikely that on h1S prIvate dealmgs
his half of his peculium alone was liable, that of Caesar being in no .
way affected by his dealings, while on the other hand, on his contracts
made on Caesar's business, probably the head of the department was
liable, at any rate to the same extent as in the case of slaves of a
municipality 13. Trajan indeed provided that with slaves of the Fisc,
They are calledfisci mancipia, C. 9. 51. 8.
C. Th. 10. 10. 20; 10. 12. 1, 2; 11. 1. 12.
Any of these might become a servus fiscalis.
4 e.g. 49. 14. 6. 1; In. 2. 6. 14.
·
.
h F'
f
't .
5 Fr. de i. Fisci, 12, 13. Property of deceased liberti Caesans goes to t e ISC so ar as 1 ~s
not validly devised. So too of treasure found on land of the fiscus or of Oaesar, the owner s
part goes to the Fisc, 49. 14. 3. 10.
. .
.
6 Fr. de i. Fisci, 6a.
7 -ad h. l., Cltmg Ulp. 20. 16.
8 C. 7. 11. 2, post, Ch. xxv.
.
d
9 Many inscriptions shew servi Caesaris erecting monuments de suo, an expreSSIOn use
probab~y to make it cle~r that the pal'S Caesaris has not been encroached on. Dessau, 1654;
1821, CIted Erman, op. c~t. 413,417; cp. C. 1. L. 6.479,744.
10 Flav. Vopisc. Aurelian, 49.
11 29. 2. 25. 2.
12 Fr. de i. Fisci, 7.
13 Cp. 16.2.19.
1
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the provincials should not contract at all under a penalty of, apparently,
twice any resulting 10ssl. This refers of course to slaves engaged in the
collection of revenue, the only ones to which the name servus fiscalis
seems to be properly applicable. The language of this text a~d that
just mentioned as to loans to dispensatores suggests that such a transaction though prohibited was not void. If so, the liability must have
been de peculio et in rem verso.
Prohibitions of delatio did not prevent servi jiscales from reporting
to the treasury in money matters: it was in fact their master's
business 2,3. •
We have already observed that the jiscus though technically the
private property of the Emperor is practically, and in the later law
admittedly, public property. We have also seen that the privata res
follows somewhat the same course, or rather, to put the matter more
accurately, that the Emperors claim for it the same privileges as those
possessed by the jiscus and the public part of the patrimonium, while
not in any way loosening their hold or power of disposition of it.
Accordingly servi privatae rei are in most respects on a level, in later
law, with those just discussed. They enter on inheritances for Caesar
at the command of him or his procurator 4.
There are extant several enactments as to the tribunal which may
try them. In A.D. 349 it was provided that crimes of slaves of the res
privata might be tried in the provinces by the regular i'l.(;dices, and the
interpretatio perhaps makes this apply to patrimonial and fiscal slaves,
while it seems to give the procurator Caesaris a right of intervention 5.
There was legislation about the same time requiring the presence of
the rationalis both in civil and in criminal cases 6, but so far as criminal
cases were concerned this was dispensed with in A.D. 398 7• For the
capital, at least, Theodosius and Valentinian laid down, in A.D. 442 s, a
different rule. Any litigation civil or criminal in which the slaves of
the household were concerned was to go before the Praepositus sacri
cubiculi or Comes Domorum. This rule clearly does not apply to Fiscal
slaves, though the rubric of the title groups together such slaves and
those of the privata res 9•
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These are really only an instance of the wider class of servi universitatis. But as practically nothing is known of special rules affecting
servi of other forms of corporate bodies, servi collegiorum, and the like,
and as the slaves of municipalities played a very important part, .closely
analogous to that of the servi populi Romani, it seems convenient to
treat them separately. Such. slaves are the property of the community,
not of the individual citizens or corporators 1• Thus they can be
tortured for or aa-ainst such persons 2, and, after manumission, they are
not liberti of individuals, and thus can bring legal proceedings against
them without venia, though they cannot proceed against the corporation
without it 3. Heavy penalties are imposed on those who use slaves of
the municipality for their own purposes 4• The illogical exceptions
recently discussed are not such as to create any real difficulty: they are
recognised as mere subterfuges 5• The texts may not refer to the slaves
of towns at all, but there seems no reason why these should not be
covered by them. Certainly such sla;es .are called p~blic6." Ulp~a~
and Gaius indeed tell us that the applIcatIOn of the epithet publIc
to the property of anything but the State is incorrect 7, but the practice
is perfectly clear though it may have begun in a false ~nalogy . . The
municipality has in general the same rights of ownership as ordmary
owners 8. The slaves usually bear only one name, but some are found
with two of which one is sometimes that of the person from whom they
were acq~ired 9. It is clear on the evidence of juristic texts and inscriptions brought together by Halkin 10, that there are female slaves of
towns, that these intermarry with the male slaves, and that t.he class
of servi publici (civitatis) is recruited by birth. Children born Into the
class are themselves described as publici 11 , so that, as here used, the name
has no relation to their service.
They are employed in much the same ways as servi publici populi,
but even more freely, since they serve in some cases as military guar~sI2.
They are employed in financial administration: even the. responSible
position of actor is ordinarily filled by a slave 13. There IS the same
1

Fr. de i. F. 6.
2 P. 5. 13.2; ante, p. 85.
3 We shall see (post, p. 417) that the rules as to freewomen cohabiting with servi alieni
were specially severe in the case of se1'vi fiscales .
4 1. 19. 1. 2; 49. 14. 46. 8.
5 C. Th. 2. 1. 1.
6 C. Th. 2. 1. 3; C. 3. 26. 8.
7 C. Th. 2. 1. 11.
8 C. 3. 26. 11.
9 As to the relation in the later Empire between these different funds, see Marquardt, Org.
Finan. 393 sqq.
1
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G. 2. 11.

s 1. 8. 6. 1; 2. 4. 10. 4.
5
6
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4

1. 8. 6. 1; 48.18.1. 7.
C. 6. 1. 5.

Ante, p. 322; 1. 7. 18; 27. 8. 1. 15, 16; 28. 6. 40; 4~. 6. 2, 4: p1·.
G. 2. 11. See also many inscriptions cited by HalkID, 0p. c~t. 160 sqq.

7 50. 16. 15, 16.
li d t th
. I t I
8 Subject only to such restrictions in the matter of sale as were app e
0
em III a e aw
in their dealings with all important property, C. 11. 32: 3.
..
. ,
.
9 Halkin, op. cit. 145 sqq . As in the case of serv~ popul~ IDscnptlOns often O~l.lt th~ wo~d
senms, Halkin, op. cit. 193. Most of what follows so far as it refers to the public law ID thIS
matter is due to Halkin, op. cit. 126-end.
10 38. 16. 3. 6; 38. 3. 1; Halkin, op. cit. 198 sqq.
11 C.1. L . 11. 2656.
12 Pliny, Litt. Traj. 19, 20.
IS C. 11.40. Inscriptions, Halkin, loco cit.
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tende~cy as in the case of slaves of the State, in the later Empil'e, to
excl~slOn from responsible duties such as those of a tabularius 1• They
rec~Ive. pay, or rather maintenance allowance 2. They have peculium 3 ,
whICh IS the property of the municipality 4. Halkin is of opinion 5 that
they have the same right of devise of their peculium as have slaves of
the ~~man .people. He cites in support of this an inscription from
~alaIs III whICh a monument is set up to a public slave of the town by
6
hIS two heredes • But this is not conclusive. Such persons are frequently
members of collegia 7, and, even though slaves, are allowed to leave their
funeraticia to persons, who are called their heredes, precisely that they
may put up memorial tablets 8 • On the other hand the fact that their
pecul~um belongs to the community is emphasised 9: and Ulpian, if his
tex~ IS. properly ,rea?, ~hich is fa: fro~ certain, imposes a limitation
whICh, If HalkIll s VIew IS correct, IS qUIte unnecessary, since he speaks
only of slaves of the people 10. It is noticeable that in the case of servi
Caesaris to whom there is some evidence that the privilege extends l l we
are cl earl y told that half of their peculium is their own 12.
They can. ~cquire for the municipality with all the ordinary results.
Thus. ~ trad~tw to a servus publicus entitles the municipes to the actio
PU?IICla~aI3.. According to the old view, municipalities cannot possess,
qu~a lunwers~ consentire non possuntl4. The reason is Paul's, and, as his
la~guage shews, is a confusion between common and corporate ownershIp. The true re~son is that the corporation is incapable of either
an~mus or the phYSIcal act of apprehension. It cannot authorise another
to do w~at it cannot do itself; moreover, as the text adds, it does not
possess ItS slave, and so cannot possess through him. N erva filius
however ~olds that. th~ corporat~on can possess and usucapt what the
slave recelves,pecul~anterI5. ThIS recalls the exception to the rule that
a m~n cannot poss.ess through his slave without his own knowledge 16.
But It clea:ly ~arrIes the exception further, as in the case of captivi l7.
Even the. ImplIed authorisation involved in the gift of a peculium 18
?annot arIse here, for the corporation, unlike the captive never was
capable of authorising. The general rule that we can~ot acquire
possession through .one whom we do not possess, early breaks down,
but so far as our own slaves are concerned this case seems the only
1 ~o. 4. 18. 10; C. 7. 9. 3; Halkin, op. cit. 17.9. At pp. 153-192 he gives a full account of
what IS known of their employments.
: Pliny, Litt. Traj. 31.
3 16. 2. 19; 40. 3. 3.
6 50.16. 17.p1·.
.
5 op. cit. 197.
8 C. I. L. 10. 4687.
7 Halkin, op. cit. 202.
10 Ante, p. 75.
9 Procul dubio, 50. 16. 17. pr.
Ulp. 20. 16.
11 Ante p 325
Fr. de i.Fisci, 6a.
18 6. 2. '9. '6.
.
41. 2. 1. 22.
15 lbid
16 Ante, p. 200.
.

!:

!!. Al5.nte,1. p.46,:94.41. 2.There
also capacity and possession in. the principal are both ignored.
1. 5.
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exception, even in late law 1 • But convenience, which dictated the
whole institution, needed a further step. Ulpian lays down the rule in
general terms, that municipes can possess and usucapt through slaves 2 •
No doubt, in non-peculiar cases, the animus was provided by praepositi
administrationi.
The corporation acquires through its slave's stipulation 3, and thus
he can take the various cautiones on its behalf4. There is not much
authority on the liability of the corporation on its slave's contracts.
We are told that a praepositus administrationi on whose iussum a
contract was made with a slave of the corporation is liable to the actio
quod iussu 5. It may be supposed, though not confidently asserted,
that similar rules apply to other actions of this class. The same
conclusion may be reached with a little more confidence as ' to noxal
1iability for the slave, just as it is fairly clear that the praepositus was
entitled to s~e if the slave, or any other property, was injured 6.
N erva provides that legacies may be made to civitates 7. In the
classical law towns and other corporations cannot be instituted heirs,
for two reasons. They are ' regarded as incertae personae, says Ulpian,
and moreover whether the gift is to the municipium or to municipes
(of both which expressions the legal result is the same), the donee is
incapable of the acts involved in cretio or pro herede gestio 8. As we
cannot institute the civitas, neither can we its slave, for we can never
institute the slave of one with whom we have not testamenti factio 9•
To this rule the classical law admits few exceptions. A senatusconsult
allows them (and thus their slaves) to be instituted by their libertilO,
and bonorum possessio can be claimed under such a gift or on intestacyll.
The entry will be at the order of a praepositus. Again, though Hadrian
forbids fideicommissa in favour of incertae personae, Ulpian records a
senatusconsult allowing them in favour of municipalities 12. He tells
us also that certain deities can be instituted 13. Classical law seems to
have gone no further, so far as general rules are concerned, though there
are traces of special concessions of testamenti factio to certain coloniae l4 .
In one text it is said that slaves of a 'Ownicipium or collegium or de curia
instituted and either alienated or freed, can enter l5• In Justinian's time
this is obvious, but for Ulpian's it seems to imply that the institution
may have this modified validity, that if the slave passes into such a
1

41. 2. 1. 15. As to possession by municipia, per alium, 10.4. 7.3; 50. 12. 13. 1; Mommsen,

Z. S. S. 25. 41.
41. 2.2.

3

s 15.4.4.

6

45.3.3; 22.1. 11. 1.
43.4.10.
Vat. Fr. 335.
.
7 Confirmed by Hadrian, Ulp. 24. 28; cp. D. 34. 5. 20. Mommsen (Z. S. S. 25.40) cltes an
earlier insta.nce, C. I. L. 10. 5056.
8 Ulp. 22. 5.
See however ante, p. 328, and Mommsen, Z. S. S. 25. 37.
9 Ulp. 22. 9; D. 28. 5. 31. pr.; 30. 12. 2.
10 Ulp. 22. 5.
11 38. 3. 1.
12 Ulp. 22. 5; D. 36. 1. 27, Paul.
13 Ulp. 22. 6.
u G. 2. 195; D. 28. 6. 30. See Accarias, Precis, § 332.
15 29. 2. 25. 1.
2
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position that a gift then made to him would be good, it may take effect. .
But this is entirely contrary to general principle!. We know that
where the slave of one without ius capiendi is instituted the gift may
take effect if he is alienated 2, but that is a different matter: here it is
a case of lack of testamenti factio.
Leo allows all forms of gift by will to be made to municipalities 3.
As to other corporate bodies, we gather from an enactment of Diocletian 4
that some collegia could be instituted by special privilege. Several
enactments authorised gifts to churches and charities 5 , and finally
Justinian abolished the rule forbidding institution of incertae personae
altogether 6. Wherever a body can be instituted, no doubt its slaves can 7•
Ante, p. 137.
2 29. 2. 82.
3 C. 6. 24. 12.
C. 6. 24. 8.
5 Gil'ard, Manuel, 818.
In. 2. 20. 25; C. 6. 48. 1.
7 The difficulty that the body is not capable of the necessary aditio is not mentioned: it does
not seem to have been felt by the later lawyers. We know that in case of mere physical defect
or where there was no defect, there might be delegation, 29. 2. 26; 36. 1. 67., 3.

OHAPTER XV.
SPECIAL CASES (cont.). BONA FIDE SERVIENS. SERVUS MALA
FIDE POSSESSUS. SERVUS FRUCTUARIUS, USUARIUS.
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XXII.

BONA FIDE SERVIENS.

THE expressions qui bona fide servit, and bona fide serviens are
rather misleading. The bona fides really in question is that of the
holder. This would be a priori almost certain (for it is scarcely conceivable that the classical lawyers should have .made the animus of the
slave decisive) and the texts leave no doubt. They are cited by
Salkowski, who shews that bona fide possidere and bona fide servire are
used interchangeably!, and that there are texts which expressly make
the bona fides attach to the possessor2.
As to what is involved in bona fides a few words are necessary.
Gaius tells us there must be a iusta possessio 3. This appears to mean that
iusta causa is required. On the other hand it is immaterial that the
slave is furtivus 4 • So far as the bona fides itself is concerned, the texts
give no indication that the words have any meaning other than that
they bear in the law of usucapio. But just as a man may have bona
fides and yet be unable to usucapt, because the thing is furtiva, so it is
conceivable that one who cannot usucapt because his possession began
in bad faith, may become a bonae fidei possessor for our purpose in the
course of events. Broadly speaking a bonae fidei possessor is one who
supposes himself to have the rights of owner, and whose acts will be
regulated on that assumption. No man regards himself at the moment
as a bonae fidei possessor 5• The holder may know of the defect in his
~itle before he is actually evicted: in that case he becomes a malae fidei
1 Salkowski, Sklavenerwerb, 155. This work contains an exhaustive discussion of acquisition
in this case and in some others. The texts cited on the present point are 7. 1. 25. 6; 11. 3. 1.
1; 24. 1. 19. pr.; 41. 1. 23. 3, 54, 57; 45. 3. 19.
.
2 21. 1. 43. 3; 39. 4. 12. 2; 41. 1. 23. 1, 54. pr.
See also G. 2. 94. A crucial case is that of
the fugitivus: it must have happened not infrequently that a slave ran away from a bad master
and became incorporated into the familia of one he thought better. There can be no doubt
that he acquired to his holder, notwithstanding his own bad faith.
s G. 2. 95.
4 19. 1. 24. 1 and passim.
5 This fact must be borne in mind, since some of the rules cannot be intelligibly applied till
the bonae fidei possessio has ceased.
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possessor from the moment when he learns that he is not entitled. It
is easy to s~e that difficulties might arise as to bringing that knowledge
home to hIm. Judgment, or admission on his part, will settle the
n:atter, and many facts equally decisive may readily be imagined. But
SInce bona fides is always presumed!, it must often have been hard to
recover profits already received by a possessor. This fact may have led
som~ jurist~ to ~he. view, represented in the Digest, that acquisition
contInues tIll eVlCtlOn,-a view which certain~y did not prevail 2.
It. is a bonae fidei possessor who acquires: possession is necessary.
~o thIS gen.eral ~ule circumstances induced the admission of an exceptIOn. In d~s?u.sSIng servi hereditarii 3 we saw that the ordinary rules
as to acquIsItIOn through slaves were relaxed on considerations of
convenience. We have here a somewhat similar case. In a text of
Africanus 4 the case is put of a slave employed in commercial matters
~t ~ distance. His owner dies, having, by his will, freed him and
InstI~uted ~im heres pro parte. He, in ignorance of these events,
cont~nues hIs trading. Are the results of his dealings acquired to his
coheIrs? The answer given in the text is that if the other heirs have
entered and know of the facts they cannot acquire, for they no longer
have bona fides. But if they have not yet entered or have entered
without knowledge of the facts affecting him, or were, like hjm, neoessarii, and ignorant of the facts, then the text does allow acquisition
through him, · but in an inconsequent and incomplete manner. If
debtors have paid him in good faith, they are discharged (on a principle
alrea~y considered 5 ). But the money they pay is not acquired to the
hered~tas, but to him alone, and he is liable to aotio negotiorum gestorum
on account of it, but not to familiae eroiso~tndae. In view of the rule
that, if money due to the testator is paid to one of the heredes, the
others have familiae eroiscundae 6 , this must be due to the fact that he
does not take it as heir, but as acting for his supposed mast er 7. If he
purports to lend money, there is no mutuum except as to his share
and the money can be vindicated. But if he stipulates for the money
lent, the heredes do acquire the action ex stipulatu: hereditati ex re
hereditaria adquiri. To this extent he is a bona fide serviens, and the
text adds that if there were two such persons they might be regarded
as bona fi:de s~rvientes to each other. All this is very unsatisfactory.
Salkowsk I 8 pOInts out that it dispenses with possession altogether as a
C. 8. 45. 30.
.
J~ian (22. 1. ~5. 2) allows a man to acquire for his holder, notwithstanding supervening
b~d faIth, and UlpIan (~1. 1. 23. 1) contradicts this in terms which shew that there had been
dispute. See Salkowskl, op. cit.. 162-4 and the texts he cites.
3 Ante, p. 256.
.
4 12. 1. 41. As to this difficult text, see Salkowski, loc. cit. and his references.
5 Ante, p. 163.
6 10. 2. 9.
7 Cp C 3 36 18 20
8 op. cit. 159.
. .. . , .
1

2
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requirement for acquisition; substituting for it a rather obscure relation
of bona fide service, which does not involve putative ownership, since at
least in the last case neither of the two persons can possibly suppose
himself owner. He seems prepared to accept the text as an authority
for the view that bona fide service was recognised in the exceptional
case of a necessarius acting without knowledge of the will, where
possession was impossible, a rule which is clearly convenient, and for
which there is, as Salkowski observes, the authority of another text of
Africanus and one of Javolenus 1• But apart from this particular rule
the text has difficulties to which Salkowski does not advert. It gives
no explanation of the fact that while the money paid to Stichus ex re
hereditaria is not acquired to the estate, the stipulation is. It does
not explain why if the mutuum was void except as to his share, the
stipulation for repayment, which no doubt replaced, so far as his share
went, the mutuum, was not sine causa, or at least capable of being met
by an exceptio doli. The stipulation seems in some mysterious way to
validate the mutu'U,m. Down to the words ut credendo nummos alienaret
the text is consistent with principle. Stichus acquires to himself,
subject to a duty to account for what he receives . . Then comes the
reference to a stipulatio, leading to the odd doctrines just stated. This
part of the text may well have been written or at least modified by a
later hand. It is noticeable that at the point at which the stipulation
appears the construction of the sentence changes-referret and esset
stipulatus are used instead of the infinitives.
The person bona fide possessed may be either a servus aliem{'s or a
liber homo: the rules are in general the same, mutatis mutandis. We
are concerned with the servus alienus, and shall consider the liber
homo bona fide serviens only where some difference of rule calls for
examination 2.
Though the bonae fidei possessor is not dominus, he is de faoto in
much the same position, and necessarily regards the slave as his. This
fact is reflected in the law of legacy. Thus a legacy of "my slaves"
may be construed to include those possessed in good faith by the
testator, if this appears to be his intention 3. Gifts to liberti are not
within the restrictions of the lex Cincia, and we are told that gifts to
one who, having been a bona fide serviens, has been declared free, are
on the same level: he is pro liberto4.
41. 1. 40 j 45.3.34. But in both these there is the assumption that the hel'edes still possess.
Thus though the holder may possibly usucapt a servus alienus (41. 1. 10. 5), he cannot a
freeman. Post, Ch. XXVIII. ' For legislation as to disposition of his apparent peculium .when he
is found to be free, see C: Th. 4. 8. 6=C. 7. 18. 3.
s 32.73.1.
~ Vat. Fr. 307, No doubt the rule will not apply to a gift to a sel'VUS alienus who has been
in the donor's possession. nor for obvious reasons is such a slave owned for the purpose of
the Scc. SilaniaIium and Claudianum, 29. 5. 1. 2.
.
1

2
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Like other things bona fide possessed, slaves may have fructus.
The l~w .as .to restitution of these received during the action if the
slave IS vIndICated, has already been discussed 1. The fructus of a slave
are fructus civiles, earnings and the like, differing in character from
fructus naturales 2. There is however no reason to suppose that there
was any difference in legal rule. It is now generally held that the rule
requiring restitution of fructus exstantes is due to Justinian 3, and in
fact it is not applied at all clearly to fructus of this sort. The texts which
speak of restitution refer to fructus received during the action 4, and one
of them gives, as the reason for the restitution, that he is not to make
a profit out of a man who is already the subject of litigation 5. Paul's
remark that it is unfair to ask for fruits of an art acquired at the cost
of the pOss~ss?r does not seem to refer to earlier earnings 6•
The prInCIples of the law as to delicts in respect of such slaves are
in some respects difficult to gather. The bonae fidei possessor is not
liable for servi corruptio, or for furtum, since he cannot be guilty of the
dolus which these delicts require 7 : the case of iniuria is not discussed,
but it is difficult to imagine a case in whjch he could be liable, even
se1'vi nomine. He may be liable to the actio Aquilia: Javolenus tells
us that he is so liable, at least noxally8.
On the other hand, he is not entitled to the actio servi corrupti 9,
probably because the words servum alienum in the Edicpo are regarded
as imposing on the plaintiff proof of ownership, though Ulpian gives
two other. reasons, namely, that nihil eius interest servum non corrumpi,
and that If he had the right the wrongdoer would be liable to two
which he thinks absurd. Neither of these reasons is worth much i~
view of the rules in the other delicts. He may have an actio iniuria;um
if the wrong is plainly in contumeliam eius, though an iniuria is
primarily regarded as against the dominus 11.
. It is clearly laid down that a bonae fidei possessor has an actio furti
In respect of the slave 12, but the basis of his interesse is not clearly
define?, though the rule is at any rate classical, and may be republican 13•
!he rIg~t does not turn on the interruption of usucapion, since it is
Immaterial that the res is vitiosaI4 • His interest is not regarded as a
Ante, p. 12.
As to their relation to acquisitions ex ope?'is post p 342
3 Girard, Manuel, 322.
6. 1. 16, 17. 1, 20.
5 6. 1. 17. i.
,. .
6 A te
12
11.3. 3.p?'., 1.
n ,p. .
8 9. :. 38. There see~s no. difficulty i~ l'egarding a bonae fidei possesso?' as capable of the
necessary culpa, but Pe~'-?-Ice thlllks otherWIse, Sachbeschad. 194. See also Pernice Labeo 2 2
1. 8 6; Monro, Lex Aquiha, ad h. l.; Willems, La loi Aquilienne, 80.
"
. .
9
1111.
3. 1. pr.: 1.
10 Ibid.; Lenel, Ed. Perp. § 62:
. In: 4.4.6, 47.10.15.36,37,.47,48. The first clause of the Edict refers to se1'VUS alienus
~hlC~ mIg~t exclude the bo,,!ae fide~ possessor, as in servi cormptio but there is a general clause!
s~ qu~d al~udfactum esse dwetU1', causa cognita iudicium dabo, 47: 10. 15.34. '
.
.
~: 47.2.12.1; 47.8.2.23, etc.
13 47.2.77.1; G. 3. 200.
47.2.75; cp. h. t. 72. 1, 77.1.
1
2
47
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part of ownership, since what he recovers is not deducted from what
the owner can get, as is that which the usufructuary recovers1. The
Institutes tell us that the bonae fidei possessor has the action" like a
pledge creditor 2," and J avolenus tells us that the interesse depends on
his possessionS. But, as we have seen 4 , the interesse of the pledge
creditor is not easy. to define and was differently conceived at different
times. But whether it rest on his right of retention against the owner,
or on his liability for custodia, neither of these applies generally to the
bonae fidei possessor: in fact, however, the language of the Institutes
hardly shews that the bases of the interesse were identical in the two
cases. His right being not merely a part of the owner's right, it is not.
surprising that he has the action against the dominus. Bu t here too
the texts are not clear as to the basis of his right, or even as to its
extent. Gaius says simply that he has the action 5, but in the corresponding passage of the Institutes, the words referring to bonae fidei
possessor are omitted 6, as it seems from the form of the text, intentionally.
In the Digest Paul gives the action against the dominus in general
terms, to a bonae fidei ernptor 7, and citing Julian, allows it to a donee
8
from a non-owner only if he has a right of detention, propter impensas •
This is tantamount to refusing it to a donee as such, for even a
commodatarius has it against the dominus on such facts 9. This distinction in favour of the -emptor can hardly be due to the fact that he
loses his remedy against his vendor on eviction, ' for he secures this
10
remedy by failing as plaintiff as well as if he fails in defence • The fact
that he has paid a price is relevant, for it is mentioned in a case where
the action is against a third party, where it seems to serve no purpose
except to shew 10ss11. The fact that this is recoverable from the vendor
is presumably immaterial: he is for the time deprived of the advantage
12
he paid for, and, as in the case of ownership, later recovery is immaterial •
As the limitation to the emptor is not found in the texts dealing with
the case of theft by a third party, it seems that in that case the price
is merely a guide for estimating damages, the interesse really consisting
in the right to fruits and acquisitions. In the case of taking by the
owner he loses only what he was not entitled to, as against the owner,
and thus there is no interesse unless he paid a price. The possible case
of a right to retention does not come into consideration: even one
without possessio at all might have this right and would have the
resulting interesse. This seems to be the later law, but it is likely that
there were differences of opinion as to the interesse in classical law.
47.2.46.1, 75.
2 In. 4. 1. 15.
3 47.2. 75.
Ante, p. 282.
5 G. 3. 200.
6 In. 4. 1. 10 .
47.2.20. 1.
8 47.2.54.4.
9 47.2. 60.
Probably in Justinian's law a depositee had it if he had a ius ?'etentionis o~ any
account, though this is denied in the Collatio, 10, 2. 6.
10 21. 2.16. 1.
11 47.2.75.
12 h. t. 46. pr.
1
4

7
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For damnum to the slave the bonae fidei possessor has an actio
in factum, based on the lex Aquilia, even against the dominus 1. As
against third persons this is intelligible, though it is our informant,
Ulpian, who tells us elsewhere that he has no actio servi corrupti as
nihil eius interest servum non corrumpi 2• But it is surprising to find
that he has the action against the dominus. The deprivation of enjoyment can hardly be a wrong if done by the owner entitled to possession,
and accordingly it is generally held that the damage is the loss of his
eviction remedy against his vendor, since it is now impossible for him
to be evicted 3. It is consistent with this that the text speaks only
of occisio4, not of lesser damage. Bnt another limitation, generally
received 5, does not seem so well founded. It is said that the action
must be confined to the case in which the owner knew of the other's
possession and so acted in a sense mala fide. The principle on which
this rests can demand no more than that he shall not know that he is
owner, which must have been the usual case. But even so limited it
does not seem to be justified. The lex Aquilia did not need mala fides.
This idea is in fact due to the opinion that an owner cannot be guilty
of culpa, and is an attempt to find another basis-of liability. The other
branch of the alternative seems preferable. But the limitation which
has been accepted above, compels another, not indicated in the texts:
it excludes the action against the dominus where the -bonae fidei holder
is a donee.
There remains another difficulty. It is said that a bonae fidei
possessor, against whom a real action is brought is required to hand to
the owner all profits he has received in respect of the thing, even
-Aquilian damages 6. If this is so, his action against the dominus means
little. But in point of fact this is said only for hereditatis petitio,
against a person claiming to be heres, who was very differently dealt
with from an ordinary bonae fidei possessor 7.
Moreover our actio
Aquilia lies in favour of the bonae fidei possessor only if the slave is
killed, and there can then be no question of a vindicatio of him. It
may be added that a duty to account to the owner for such profits
would not necessarily cover damages recovered from the dominus
himself: we have already seen that a pledge creditor must account to
the owner for damages for theft (probably also ex Aquilia), except
where the owner was _the wrongdoers.
1 9. 2. 11. 8, 17. A liber homo bona fide serviens has it in his own name when the subjection
has ceased, 9. 2.-13.pr.
2 11. 3. 1. 1.
s Pernice, Sachbesch1id. 196, and literature there cited.
;l 9.2.17.
5 Pernice, loco cit.
6 5.3.55.
The rule in 6. 1. 17 is differently explained. See ante, p. 12.
7 Girard, Manuel, 901 sqq.
8 Ante, p. 283.
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The bonae fidei possessor is "ipso iure liable to noxal actions for the
acts of the slave. He is released by handing over the man, since the
owner, if he attempts to vindicate him, is met by doli mali exceptio,
unless he pays the damages\ and, if he gets possession, can be sued by
the Publician action, the exceptio iusti dominii being met by replicatio
doli mali2. A bonae fidei possessor when sued by the dominus, can set
off the cost of noxal defence 3 • Where the bonae fidei possessor is liable
the dominus is not 4, subject to questions of dolus 5• The reason for the
owner's non-liability is that he has not potestas, and thus if a fugitiv~ts
steals from his dominus, a - later bonae fidei possessor will be liable
noxally6, if the man has not since been in the potestas of his owner. The
owner can arrive at a similar result by bringing vindicatio for the slave,
but in the noxal action he has not to prove domini~tm, and the holder
cannot set off expenses. It should be added that a bonae fidei possessor,
who dolo malo ceases to possess, does not cease to be liable, any more
than an owner would 7.
These rules are set forth in the texts with some indications of doubt,
but no conflict of opinion is expressed. But that there were such
differences is stated by J llstinian, and, in view of the technical nature
8
of the distinctions drawn, was inevitable. Justinian observes that if a
slave in my bonae fidei possession stole from X or from me,. it had been
doubted whether I was liable to X, or could sue the dom~nus, and he
refers to the rule which denies noxal right and liability in the same
person. Some, in view of this rule, had hel~ that the bonae fidei
possessor was not liable, and could .sue ~he dom~nus when. the slave got
back to him, for what he took whIle wIth the bonae fide~ possessor, or
before he got back to his owner. Justinian enacted that as he thought
himself owner, he was to be liable for thefts committed by the thief
while with him, and could have no claim against the dominus for thefts
committed during that time. But when he ceases to possess the slave,
and the slave gets back to his true owner, the former bonae fidei
possessor ceases to be liable and has an action for things stolen by the
slave from him at any time after the "retention" ceased. He adds
that this lays down a general rule consistent with principle, making
the possessor liable and not entitled for a certain time, and the owner
liable and not entitled for another time. If really free, he is, after his
freedom is shewn, personally liable, even to the bonae fidei possessor,
and his late holder is not liable, this being not in any way inconsistent
with the general principle excluding action by a perso~ noxally liable
for acts done while he was liable, even though the relatlOn has ceased.
.Ante, p . 116.
, 9. 4.11.
~ 9.4. 12.

1

B. R. L.

2

5
8

9. 4. 11, 28.
.Ante, pp. 104, 114.
C. 6. 2.21.

s 47.2.54.4.
6

47. 2.17.3.

22
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His point is that the action against the freeman is not a noxal action.
It will be remembered that a former master has no action for delict
against one he has freed 1, nor does Justinian allow it against an owner
by a former bonae fidei possessor, for what was done during the
possession 2. But in the present case the man having . been actually
free all through there can never have been any real question of noxal
liability.
Two or three remarks on this enactment are necessary:
(i) It is clear from it that the unanimity in the Digest is due to
the compilers, but the doctrine Justinian lays down is not new: there is
no reason to doubt that it was held by the jurists to whom the Digest
credits it3.
(ii) The spaces of time are not exhaustive. A bonae fidei possessor
is liable so long as "retention" lasts, the owner as soon as the slave gets
back to him. Is either liable for what the slave may steal in the interim,
if he never in fact returns to either? Apparently, not. The word
retentio 4 shews that the rule applies only while actual potestas lasts.
The question is suggested, by way of digression, whether the rule that a
fugitivus is still possessed, applies to a fugitivus from a bonae fidei
possessor. Apparently it does. The owner possesses only till another
possesses 5, and Paul says that the continuation of possession in a
fugitivus is 1tt impleatuT usucapio 6 • The context shews that this must
mean usucapio in the slave himself and not in what he possesses. On
the other hand we are told, by Pau}7, that to run away fI'om a bonae
fidei possessoT is a case of f 'uga, unless the slave was intending to return
to the owner. Paul says that the man's state of knowledge is indifferent,
which suggests that the interest of the master alone is in question.
No doubt the conception of fuga is here considered from an entirely
different point of view, but, even so, these texts confirm the view
already expressed that the principles governing possession of a fugitivus
were never a coherent whole s.
(iii) Justinian's enactment says nothing about damnum. We have
already seen that here the texts lay down 9 an entire1y different rule.
The rules and the cause for the difference have already been considered:
47.2.17.1.
2 C. 6. 2. 21. infin.
S Ante, pp. 101, 129.
C. 6. 2. 21.
5 Ante, p. 270.
6 41. 2. 1. 14.
7 21. 1. 43. 3.
S Ante, p. 271.
Salkowski (op. oit. p. 150) observes that logi~ requires t~at one ~ho has run
away from a bonae fidei pnssessQ1' should be still possessed by hlill and acqUIre to hIm, but that
the rule as to possession of a fugitive is a mere rule of convenience not to be extended. There
are no texts, but he thinks that the fate of acquisition by such a man depends on events.. If he
returns to bonae fidei possessor, all acqu~sitions intra oausas go to him: oth.ers.to . d077!-~~us. If
he goes to dominus all is acquired to hlill. It may b!l re~arke~ ~hat wh~le It ~s dIff:i.~ult to
pursue the possible development of Roman rules on logIcal hnes, It IS practICally ImpOSSIble to
say, without texts, what rules the jurists may have laid down on grounds of expediency.
9 ~ ~ 1~ 1,2~ 3; 41. 1. 5~ 2.
1
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here it is enough to say that the limitation of Justinian's enactment is
an important confirmation of the views held by Girard I.
The law as to the liability of the bonae fidei possessoT on the dealings
of the slave is not easily to be made out. Of usufructuary, we are told
by Pomponius, in general terms, that the various edictal actions are
available against him only so far as the transaction was one out of
which he would acquire, i.e. ex re eius or ex opeTis servi 2• The fructuary
is so constantly assimilated to the bonae fidei possessor for such purposes
that it is safe to treat the statement as applying to both. This is confirmed by Paul for the actio tributoria: he is liable so far as the merx is
his property 3. Of quod iussu we are merely told by Marcellus and
Ulpian 4 that the action if{ available against a bonae fidei possessor. It
is doubtful whether the limitation above given applies to this action: on
a transaction authorised by him, he m.ight be expected to be fully liable.
But if so, and if, as may well be the case, the transaction concerns what
is not really his property at all, but the peculium which belongs to the
real owner, what is his position? No doubt his right of retention for
impensae may be made effective in some cases, but many circumstances
may bar this. He cannot proceed on negotia gesta, since he was acting
purely on his own account 5, and for like reasons he does not seem to
have a condictio. It might indeed be contended that the iussum was
void if it was not in connexion with a matter out of which he acquired,
like a iussum for a contract by servus a lienus 6. But there is no real
reason for this: if I authorise a contract with my slave, the effect of
performance of which is to vest property in a third person, I am none
the less liable quod iussu. Of course, in the absence of some other
determining factor, the fact that the contract was at my iussum would
suffice to determine that it was ex re mea.
On the actio de peculio we have a good deal of information, but it is
not satisfactory 7. The action is available against the bonae fidei possessor,
and he can deduct only what is due to him, not what is due to dominus
or another possessors. But here disagreement begins. Pomponius,
speaking indeed expressly only of servus fr·uctuarius (but there is no
reason to doubt the applicability of the remark to a bonae fidei possessor),
says that this action, like the other edictal actions, is available against
the fructuary only so far as he can acquire, i.e. ex re eius and ex operis 9.
1 Ante, p. 129.
2 15. 1. 2.
s 14. 4. 1. 5, 2. Institoria and exe1'oitQ1'ia raise no difficulty..
4 15. 4. 1. 8.
5 10. 3. 14. 1.
There were exceptions in favour of bonae fidel possessor, but they do not
touch this point, 3. 5. 48; 5. 3. 50. 1. See Accarias, op. oit. § 656.
6 15.4.2.2.
7 De in 1'em verso does not seem to be mentioned in this connexion. Presumably it was
available so far as the ver'sum vested beneficially in the possessor.
s 15. 1. 1. 6, 13, 15; 21. 1. 23. 6.
9 15. 1. 2. .
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But as the creditor contracts in view of the whole peculium, and has no
means of determining the different causae, there is room for the view
that the possessor is liable de peculio on all contracts, though of course
he cannot be condemned beyond the amount of the peculium which
belongs to himl. This view seems to have prevailed. Marcellus is of
opinion that his liability ought to be perfectly general, but says that, at
any rate, if the action is brought against the owner or fructuary, and
full satisfaction is not obtained, the other can be sued for the balance.
In this Ulpian and Papinian agree 2. Elsewhere Ulpian perhaps holds
for complete liability as between two bonae fidei possessores, and
Papinian lays down this rule as between owner and possessor 3 • J ulian
inclines to the intermediate view, that the person directly concerned is
primarily liable, the other only for what the peculium of the first cannot
pay. He does not however, so far as a rather obscure lex can be made
out4, require action to be brought first against the prlncipal really
concerned, but only that, if the other is first sued, an allowance be made
for what can be recovered from the peculium belonging to the person
primarily liable. The extreme view that either might be sued, looking
at the matter from the creditor's point of view, is quite in accordance
with what is supposed to be the tenor of the Edict 5. The intermediate
views are equitable compromises. It is clear that .Julian's text has been
corrupted in some way: it is not impossible that, as originally written,
it expressed the view that the person primarily interested must be sued
first 6 •
There remains a puzzling text which confines liability de peculio to
the dominus, in a certain case. :Money is lent to a slave, and he pays it
to his bonae fidei possessor, on an agreement for manumission. The
bonae fidei possessor goes through the form of manumission 7. The
lender asks against whom he may bring the actio de peculio. Papinian
answers that though in general the creditor has a choice, here he may sue
only the dominus. The money, he says, was acquired to him, and the
payment by the slave to the bonae fidei possessor did not transfer the
property, such a transaction, pro capite servi facta, being beyond the
slave's power of alienation: and he adds that even if the manumission is
gone through it is not acquired thereby to the possessor, as not being
really ex re eius, but only propter rem eius. The point for us is that
the actio de pec'ulio is against dominus only, and that J ulian emphasises
the fact that he acquired on the loan. Salkowski 8 lays down the rule
15. 1. 32. pr.
2 15. 1. 19. 1. Restitutio, post, App. n.
See posti App. n . . .
. . . ,
• 15. 1. 37. 3. Salkowski, Ope Ctt. 229, dIscusses thIS text, but treats It as deahng III part wlth
transaction between 'serviens and possessor.
S Lenel, Ed. Perp. § 104.
6 See also post, p. 359.
7 15. 1. 50. 3.
sop. cit. pp. 125 sqq.
1

s 15. 1. 32. pr., 50. 3.

CH. XV]

Acquisition to Bonae Fidei Possessor

341

that mutuum was an exception to the general principle, and that only
he in whom the money had vested could be sued de peculio on a mutuum.
And the boncte fidei possessor would not acquire it unless it was received
on his behalf, or applied to his concerns. The explanation is consistent
with the text itself, but there is no other evidence of any such general
rule as Salkowski seeks : the writer or writers of this text may well be
laying down what is clearly a reasonable rule for an exceptional caseI.
We now pass to acquisitions through bona fide serviens. This topic
has been thoroughly worked out by Salkowski 2, whose excellent book
has suggested most of what follows on this matter. The well-known
general rule is that what he acquires ex re possessoris, or ex operis suis,
is acquired to the bonae fidei possessor, everything else to his owner, or
to himself if he be really free, the rule applying equally to dominium,
iura in re, possessio and iura in personam 3. The right of the possessor
is in no way derived from that of the owner; in fact it is adverse, a
point of some importance. Thus if a bonae fidei possessor has acquired
possession through the serviens, his master, or he himself, if free, can
never claim accessio temporum 4.
There is one case in which one who is really a bonae fidei possessor
acquires only ex re. This is the case of one who enters on an inheritance
believing himself heir, but really not entitled. Such a person must
restore to the heres all acquisitions through a slave except those ex re 5•
Thus the better way to put the rule in the text is that he acquires like
any other bonae fidei possessor, but though he can, e.g., vindicate an
acquisition ex operis, he must account for it6. Another text lays down
an exceptional rule. Pomponius quotes Proculus as holding that where a
thing is sold and delivered to a bona fide serviens, not within the causae,
it is not acquired to the dominus because he does not possess the slave 7•
This is an isolated text depending on the notion that acquisition by
traditio depended on the passing of possession, and it is universally
agreed that such a slave could not acquire possession for his ownerS.
The text is illogical in that it allows a liber homo bona fide serviens to
acquire in such a case, though he was incapable of possession. But, in
fact, acquisition by traditio does not involve acquisition of possession 9•
1 Papinia~'s language does ~ot look l~e appl~cation of a gen~ral rule: quamquam credi,t01'
electionem al~te1' habe1'et tamen ?,n PI'Opos?,to dommum esse convemendum. In 3. 5. 5. 3, whlCh
Salkowski cites in support, there is no mutuum at all: that text illustrates only the rule that in
mutuum property must pass, 46. 1. 56. 2. Salkowski rightly rejects the view that our text
extends to the possessor the rule that mandate by the slave to a third party for his own manumission gives no de peculio (ante, p. 216): here there is de peculio, but on the loan.
2 Sklavenerwerb, Ch. n.
s G. 2. 86,91,92; In. 2. 9.pr., 4; C. 3. 32. 1; D. 41. 1. 10. 4, 19, 23. p1'., 43.pl'.; 41. 2.1. 6,
34. 2; 41. 4. 7. 8.
4 41. 2, 13. 3.
S 5. 3. 33.
6 Gu'ard, Manuel, 902; Accalias, Precis, § 816.
7 41. 1. 21. p~'.
S Post, p. 347.
9 Salkowski, Ope cit. 36; Appleton, Propriete Pretorienne, §§ 81sqq.
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The two conceptions, ex operis and ex re, are not easy to define.
1. Ex operis. This means" by virtue of" or "in course of" his
labours, rather than "by active proceeding on his part." I t does not
however mean the immediate result of his labour. If I employ a slave
t~ make a thing for me, I am using him but I am not acquiring through
hIm. A conductor, who can acquire nothing through a slave, a usuary
who cannot acquire ex operis, both of these will have the result of his
labourl. .It involves essentially the acquisition of a right ex operis servi.
Its field IS therefore narrow. According to Salkowski it covers only
the cas~ of the slave hiring out himself or his service, being in some
way actIve for a third person for hire 2• In two well-known cases the
jurists discuss the limits of acquisition ex operis.
(a) Institution of, or legacy to, the slave. Here the view undoubted!y dominant is that the bonae fidei possessor cannot acquire
suc.h .thm?,s, as they are neither ex re possessoris nor ex operis sm"vi.
ThIs IS .sald by Gaius, Pomponius (q noting Aristo), Celsus, Paul, Ulpian,
Modestmus 3• But there are traces of a conflicting view. In legacy
there could be no question of operae, but in inheritance there is an act
of entry. If this is done iussu possessoris, cannot this be regarded as
ex o~eris? . This doubt is suggested by Aristo (through Pomponins)4,
and IS by hIm recorded as having agitated one Varius Lucullus. This
view may be understood in two ways. It may mean that its supporters
hold .that .such a~ act of entry is a piece of labour, and the right to
the mherItance IS a direct result of it: a sort of uti, as if the '
man had been told to make some article. On this view there would
be no question of acquisition ex operis. It is more probable th~t the
support.ers of this view treat the case as one of acquisition ex opera.
But thI~ c.ould not be admitted. The opera involved in acquisition
ex opens IS not that expended in making the acquisition, but that
whi~h is t~e consideration for the acquisition. Both these ways of
100kI.n?". at It are open to the fatal objection that they would require
acquIsItIOn of all hereditates, not merely those in which the testator
intended to benefit the apparent master, and not only all inheritances,
bu t under any transaction effected iussu possessoris, a reductio ad absurdum. of the view. Accordingly Julian, the only weighty authority
who thInks a ?onae fidei possessor can acquire such things in any case,
sugges~s that If the in~ent ,:ere to benefit the possessor, the entry of the
slave, ~ussu possessor~s, mIght be regarded as an acquisition ex re
1 7.8.12.6,14. p1·.; 1~. 6. I?
They. ~r~ fruits, deductis impensis. See Salkowski, op. cit.
118. He notes one text III which acqUlsltIon ex operis is referred to the immediate operari
7.1. 23. 1.
'
2 Mandate for an honora1'ium; acquisition from a societas to which the slave has contributecl
I a b ~ur; acceptance of a contract for work, by the slave.
,
G. 2. 92; In. 2. 9. 4; D. 6. 1. 20; 28. 5. 60. pr.; 29.2. 25.pr.; 41. 1. 10. 3,4,19, 54. pr.;
48. 10. 22. 4. See also C. Th. 4. 8. 6. See Salkowski, op. cit. 175 sqq.
4 41. 1. 19.
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possessoris., He is clear that it cannot be ex opera l • There is something to be said for .t his view, but that which prevails is clearly that
the possessor cannot acquire such things at all.
(b) Treasure trove 2 • If such a slave finds treasure trove, to whom
does the finder's half go? Tryphoninus states 3, and rejects, a suggestion
that it may go to fructuary or possessor, as being ex opera. But of course
it is not. The event may happen while he is labouring, but the very
existence of a finder's half at all requires that the discovery shall not
have been the object of his labour4, and if it were possible to acq~ire it
on intentional search, it would not be an acquisition ex opens but
fructus or product.
'
11. Ex re. This is acquisition through or relating to the property
of the bonae fidei possessor, not necessarily through any physical thing
belonging to him. It would be perhaps more exact to sa! th~t
acquisition ex re is acquisition by a transaction connected wIth Ius
affairs 5. Commercial dealings are so various that it is not possible to
state the different forms, and a few illustrations, mostly from Salkowski,
must suffice. Purchase with peculium belonging to the possessor 6, sale
ex peculio eius, taking traditio of a thing bought by the possessor,
stipulating for the price of a thing sold by the posses~or, loa~ of money
for purposes connected with his property, or the pecuhum whICh belongs
to him 7, etc. Three cases appear to create a certain difficulty.
(a) Release of a debt. It is clear that if the possessor owes money,
and the bona fide serviens takes an acceptilatio, or a pactum de non
petendo, or any other pact which will base an exceptio, the benefit ~s
9
acquired to the possessor. We are told that this is ex reS. ~alkowsk~
finds some difficulty in accepting this. He attributes the VIew that It
was ex re to the practical needs of life which made it inconvenient to
make the effect of a release depend on its causa. He holds that for
this reason a release by way of gift was put on the same level as one
given in discharge of some obligation~ and was. th.us called ex re: .T~e
explanation seems unnecessary: the dIscharge IS ~n re possessor~s, It IS
in his affairs. If the possessor has lent money to A and borrowed
money from B, and the bona fide serviens has received the money from
A and a release from B, both these transactions are equally ex re
possessoris.
.
(b) Donationes. In one text Gaius denies that a gIft can go to the
bonae fidei possessor, as it is not within the causae. This is from the
1 29. 2. 45. pr., aditio he1'editatis non est in opera servili; 29. 2. 45. 4, ut intelligatul' non
opel'a sua mihi adquirere sed ex re mea.
2 Salkowski, op. cit. 120.
3 41. 1. 63. 3 deals with fructuary, but doubtless applies equally here. .
I
I
4 In. 2. 1. 39.
5 It is always ex re, never ID the p ura .
6 41. 1. 23. 3.
7 This case is rare.
S 2. 14. 19. pr., 59; 46.4. 11. pr.
9 op. cit.122sqq.
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Institutes!, and thus is a mere general statement which might admit of
exceptions. It is confirmed in the same general form by Pomponius,
quoting Arist0 2• But Paul remarks that a gift given indistincte to a
bona fide serviens goes to the dominus 3, which implies that expression
of intent might divert it to the possessor. And Ulpian, in a text which
has been retouched, after expressing some doubt, appears as saying that
donationes, mortis causa and inter vivos, are acquired to the possessor if
intent to benefit him was shewn 4 • It is not clear that this is Ulpian's.
It is however an application to donatio of the extension of the notion
ex re which Julian tentatively suggested for hereditas 5. The intention
to benefit the poSSeSS01" may reasonably be regarded as making the
transaction his affair, one in which his patrimony is concerned in a
more definite way than by the mere fact that it would be better off for
the acquisition. .Ulpian says the same thing of a payment of money
made to satisfy a condition on liberty. This is, if the money is payable,
as it usually is, out of peculiurrn, an authorisation to give, if he likes.
It is not a donatio by the owner of the slave. The intended receiver
would have no sort of claim against the heres for it. It is however
a gift so far as the receiver is concerned. If it is contemplatione
fntctuarii, it goes to him 6.
(c) Gift by the bonae fidei possessor to the slave 7• Such a transaction is clearly ex re. Its only legal effect is to transfer the thing
into peculium. This is equally true though less obvious where the
possessor gives the servus his operae. The only result is that the
various acquisitions ex operis are in peculio 8•
Salkowski discusses 9 at some length the origin of this principle of
the two causae. Ex operis presents no difficulty: such acquisitions are
in essence fructus. Ex re, says the author, is a growth due to trade
exigencies, to avoid roundabout adjustments which would otherwise
have been necessary. The jurists recognise the anomalous nature of
the rule. They do not apply it to the case of the apparent filiusfamilias 10, where the need is not so great, or to pledge creditor or to
precario tenens 11. He thinks that in usufruct acquisitions were at first
limited to operae. Acquisition of rights through servus fructuarius was
first allowed in the normal case-usufruct created by will 12. According
to Ulpian the rule was extended to all usufructs by Pegasus. Ex re
~

G. 2. 92; In. 2.9.4; D. 41. 1. 10. 3, 4.
2 41. 1. 19.
41..1. 1~. . .
4 7.1. 22.
5 29.2.45.
ThIS prmCIple.would cover t~e case of .acceptilatio if it were_really a gift: otherwise, i.e. if
It were one of ~ senes. of transactIOns affectmg the possessor's affairs, it was certainly ex re.
7 SalkowskI, op. c~t. 130.
8 7. 1. ~1; 7. 8. 16. 2; 41. 1. 49, all dealing with s. fntctuarius, but equally applicable here.
9 op. c~t. 132 sl]q.
10 41. 3.44. pr.
11 41. 1. 22.
12 7.1. 25. 7.
•
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grows out of ex operis: traces of connexion appear l • And it is not, he
says, fully developed till after Sabinus. In hereditas and treasure trove,.
Julian and Tryphoninus find it necessary to negative current wide views
as to the nature of ex operis 2. Then acquisition ex operis gets narrowed
down to cases of employment S in trading, and it is recognised that
ex re is uti not frui 4• Salkowski remarks that there is little in.d~c~tion
of development of an a posteriori juristic basis for ~hese acquIsl~lOns5.
The process of definition may have followed these lmes, though In the
state of the texts there is a good deal of speculation about any such
conclusions. Salkowski is not very clear as to the reason for regarding
acquisition through such slaves as anomalous. It seems the inevitable
result of recognition of bonae fidei possession and usufruct as independent
rights in rem, involving the right of emplo~ing the slave. To exc~u~e
his employment in the field of contract makmg, the most characterIstIc
and important feature of slave labour in the absence of any theory of
agency, would have been absurd, and illogical. That it was not allowed
to pledge creditor or precario tenens is natural: the mere fact of
possession, ad interdicta, was never recognised by.the Romans as what
is nowadays called a ius in rem: this has been achIeved by more recent
jurisprudence. And as the right of the bonae fidei possessor of a slave is
a development from bonae fidei possessio in general, it is not surpr.ising
that it is not applied to putative patria potestas, where there IS no
possession at all. There seems no reason to rega~d ex re as ~he la~er ~f
the two to develop: it may be remembered that In the case In whICh It
was necessary to cut down the right of the bonae fidei possessor, i.e. in
the case of hereditatis petitio 6, it was acquisition ex operis which was cut
off, not that ex re: this was regarded as a matter of course.
We can now consider the effect of some transactions in cases in
which there is not acquisition to the bonae fidei possessor.
(i) Hereditas. The bonae fidei possessor did not acquire, but the
texts are not clear as to what did become of the hereditas. No entry of
the serviens could bind his dominus, and if his circumstances became
known in time, his dominus could make him enter 7. But if he was a
liber homo, Trebatius was of opinion that his entry, even i~tsSU, made
him liable as heir, since whatever his intent was he had gone through
the act of entry. Labeo held that he was not bound by .his entry
8
unless he was willing to enter of his own account apart from iussum ,
and the texts shew that this view prevailed. Velle non creditur qui

3
6

7.8. 14. pr.
7.8.16.2,20.
{) See also Pernice, Labeo, 2. 1. 370.
~ 41. 1. 10. 4.
1
3

2

4
6

8

41. 1. 19, 63. 3; 29. 2. 45.
7.1. 12. 3; 45.3.36.
Ante, p. 341.
28. 5. 60. pr.; 41. 1. 19.
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obsequitur imperio patris vel domini 1. Thus entry, merely iussu, does
not bind him, but entry sine iussu, or where he was willing to enter
apart from iU8sum, does 2• One of the texts, speaking of the case in which
the intent is to benefit the possessor, contains a very puzzling remark:
sed licet ei (sc. possessori) minime adquirit, attamen si voluntas testatoris
evidens appareat restituendam eam hereditatem 3• The words, which are
. interpolated 4, seem to mean that if intent to benefit the possessor was
clear then whether the liber homo entered sponte or iussu, or the servus
alienus entered iussu domini, the person who acquired the hereditas
would be under a fideicommissum to hand it back to the bonae fidei
possessor. It would have been simpler, as Salkowski remarks 5, to allow
the possessor to acquire where intent to benefit him was clear 6.
Salkow.ski doubts if the text be interpolated 7, since it disagrees with a
rule laId down by Justinian for an analogous case. It is clear that a
perso~ who doubted whether he was a filius or pate1jamilias, or free, or
statuhber, was per80nally bound if he entered even iussu B• This might
make one engaged in a causa liberalis hesitate to enter even iussu.
Justinian accordingly provides 9 that if in the will he is described as serV1.tS
Titii, he must enter on i'tLssum, and if he refuses is to have no claim, even
if really free. If however he is simply instituted, ut lib er, in his own
name, the hereditas will await the issue of the causa liberalis which
will decide its destination. Thus the mere mention of the nam: of the
possessor is to be conclusive evidence of intention to benefit him and
entitles him to claim the hereditas, and not merely a fideicommi~sum.
But .this rule is on the face of it a departure from ordinary rules, for a
partIC~lar case, and in no way bars Tribonian's authorship of the rule
Just dIscussed. The word fideicommissum is not used in our textIo, and
there is some difficulty as to the event in which the trust takes effect.
All that is clear is that, if he enters so as to bind himself the direction
takes ~ffect. But if he enters only iussu, so that the' entry is null,
accordmg to the rules already stated, or does not enter, so that the gift
goes to substitutes, it is not certain that the direction is binding.
Salkowski thinks that in that case the direction is null 11. He holds
also 12 that if bona fide serviens liber enters after his freedom is clear
there can be no qu~stion of restitution, for this would give bonq,e fidei
possessor greater rights than those of a real owner, who can claim
50.17.4.
,29. 2. 6. 4, 74. 2; 41. 1. 19, 54. p1' .; cp. 29. 2. 25. 9. This would involve difficulties of
proof, but thes~ ar~ held lightly by Roman lawyers. They lead Salkowski to think (op. cit. 184,
5) t~at th~ choIce IS made and inte~t shewn later, when the facts are known, but the texts are
~gamst thIS. 41.~. 54. 4 speaks of mtent to acquire to himself, which is difficult to understand
In the case of one In apparent slavery.
This leads S. to the view mentioned.
: 41. 1. 19.
.4 Lenel, Palinge,n., ad h. Z. .
sop. cit. 178.
We have seen that Jullan suggested thIS and that It was adopted in the case of donatio.
Ante, p. 343.
COP·6cit.177.
8 29.2.6.4,34. pr., 74. 4.
Salkowski, op. cit. 182-4.
. . 30. 21.
10 41. 1. 19.
11 op. cit. 185.
12 op. cit. 178.
1

2
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nothing if the slave enters after manumission. The ana]og~ is nO.t very
close for manumission is a voluntary surrender of all rIghts In the
slav: And it is hardly possible to apply strict logic to the interpretation of interpolations of this sort.
(ii) Gift and legacy. In the cases in which these did not go to
the possessor, they went to the liber homo or. th~ do~inusl.
e do not
learn that any rule was laid down as to restItutIOn In case of .mtent to
benefit the possessor in legacy. In donatio mortis causa ~he lIfe ~f the
actual beneficiary would be the material one from the pomt of ~Iew of
survival 2. The difficulties which might arise as to usucapw and
consumption of such things do not here concern us.
(iii) Possessio 3. Possession can be acquire.d ~or ~s
persons ~on~
fide possessed by us, within the causae, and, If. I~ IS ~n re pecu!~art,
without our knowledge 4• But where these condItIOns are not satIsfied
we find a new principle. They do not acquire the possession f~r
themselves or for the dominus. It is acquired to no one. One who IS
himself possessed cannot possess or usucapt5. A~ owner cannot p.osse~s
through one who is possessed by another 6• It IS. odd t~~t UlpIan In
one texP declares that what is possessed by a fih't~sfam~has bona fide
serviens, peculiari causa, and thus not acquired to the holder, is possessed
by the paterfamilias.
This text conflicts. with the rules already
pointed out, and makes one capable of possessmg through one possessed
.,
•
•
by another. It must be an error 8•
(iv) Contract. Here too the general prmcIple applIes: he acquIres to
the bonae fidei possessor ex re eius and ex operis!!. The nature of the
contract is in general immateriapo, mutuum being no~ o~ten recorded.
The only topic for discussion is the rule that even wIthI~ the causae
what cannot be acquired to the possessor goes to t~e dom~nus .or to the
man himself 11. The rule appears to be an extensIOn by J ulIan of an
analogous rule in the case of servus communis 12• The case contemplate~
is that of a stipulation for what is already the prop~rty of th~ bonae fide~
possessor. This is sound, since the owner can .acqUIre anythIng, and the
right of the possessor is merely cut out of hIS rIght. Conversely Paul

W.

?y

41. 1. 10. 3, 19.
2 Salkowski, op. cit. 170, 1.
s Salkowski, 0'[1. cit. 164sqq.
4 G. 2. 94; In. 2. 9. 4; D. 41.~. 1. 5; 41. 4.7 .. 8.
s 41. 2. 1. 6; 50. 17. 118; and thus a captive is not restored retrospectIvely to posseSSIOn by
postliminium, 41. 2. 23. 1.
.
hId d I
6 41. 2. 1. 6.
Thus a pledge debtor cannot acquire posseSSIOn throug ape ge s ~ve,
though the creditor cannot, h. t. 1. 15. Salkowski, op. cit. 166, 7, finds traces of an older VIew,
according to which any possessio gave the holder possession of what was held by the person
possessed. But this is not classical or later law.
7 41. 2. 4.
.
Zoo
•
t
270
8 For some texts creating difficulties in the rules as to serv't ab a t'tS possess't, see an e, p.
.
9 G. 3.164' In. 3. 28.1; Ulp.19. 21; C. 3. 32.1; D. 12. 1. 41.
10 Stipulati~n, constitutum, deposit, etc. P. 2. 2. 2; D. 12. 1. 41; .13. 5. 6; 16. 3. 1. 27.
11 41. 1. 23. 2; 45. 3.20. pr.
The texts do not speak of servus aZtenus, but the !ule may be
assumed to cover his case, as 7. 1. 25. 3 lays down the same rule for serv.~tS fmctuar'tus.
.
12 Post, p. 389.
1
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te.lls .us I that if a bona fide serviens stipulates for something that is his,
wI~hm the duae causae, it goes to his holder, the doubt in the text
bemg due to the fact that it is his own thing, and one cannot stipulate
for that. Paul meets that by the reply that within the causae he is to
be re¥arded as t.he holder's slave, and to have no property beyond his
pecul~um, of whlCh the thing in question is not a part. But Ulpian
says2 th a t even 1'f It
" IS extra ca-usas the possessor will acquire on such
facts. !~is contradicts the general rule and makes the possessor capable
of acquIrIng beyond the causae. It has been proposed to omit a non
which wou!d make t~; t.ext orthodox 3, but entirely empty.
Mor~
acceptable IS SalkowskI S vlew4, that it is a mistake of Ulpian's due to
the appeara~ce of logical sequence and symmetry, coupled with the fact
that . o.t~erwIse the transaction would be void. The impossibility of
acquIsItIOn beyond the causae, Ulpian himself emphasises 5•
.Most of the slave's dealings are in connexion with his peculium in
ordmary cases. This pec1,tlium may be twofold, part belonging to the
possess.or, part to the owner, and the effect of his transaction will vary
accordm~ to the part of the peculium with which it is concerned. His
contract IS often a part of a dealing entered on by his dominus or possessor.
The possessor may sell and the slave stipulate for the price. In one
case the possessor hands over money, by way of mutuum, out of that
part of the peculium which belongs to the owner, and the slave stipulates
In the na.me of the possessor for its return. If this mutuum were a
contract, I~ wou~d be acquired to the possessor, for it is made by him,
and the stIpulatIOn would be ex re, and so acquired to him. A m'utuum,
however, needs conveyance of the money, and this, on the facts, never
occurred: there was no mutuum and so far no liability and thus it .
n ot ex re 6. If t he. stIpu
. 1atI?n
. was not nominatim to the
, possessor
IS
no
doubt, as .S~lkow~kI. says, Juhan would treat it as acquired to the owner:
unless thIS IS so, It IS not clear why the mihi is inserted.
.Where A bought B's slave S from a thief, and S with the peculium
whlC~ belonge? to B bought a res and it was delivered to A, B could
condlCt t~e thmg from A7. The text adds that if A has incurred any
expens~ In the matter, he has de peculio against B. This ' involves
a quasI-contract of the slave with AB.

! 45.
3. 20. pr.
41. 1. 23. 2.
See for references, Salkowski, op. cit. 194, 5.
2

4 loc cit
s
c"t
p • 124) that if the COIns
.' are
. consumed 7.th1. 25. 3.
.45. 3.th1. 1.. Salkowski thinks (0)'11
:1;"
••
e stipulation. This is hardly consistent with the
t' I
e pos~es~ol'
(mh~! ag~t), or with, the nature of stipulation: ex pmesenti vi1'eSe~~~~i:'cV a~gu~~e o~ t~e Junsi
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Purchase of freedom with peculium is a common case. A bonae
fidei possessor cannot manumit, and any payment to him for this object
is not acquired to him, on its receipt by the slave. Thus money
borrowed from an extraneus and paid to the possessor for manumission,
vests in the dominus!, or, if the man was really free, can be condicted
by the payer 2• If a liber homo bona fide serviens gives an extraneus
a mandate to buy him, in order to free him, and gives him money out
of his own peculium, the extraneus paying the price and then 3manumitting him, what is the result when he is declared ingenuus ? He
has, say Ulpian and J ulian, an actio mandati against the extraneus to
claim from him cession of his actions. There is an actio ex empto, for
the sale is valid 4• The money has become the property of the bonae fidei
possessor , as it became that of the extraneus: it cannot therefore be
vindicated, nor, the transaction being a valid sale, is it a case for condictio 5• If the money was ex peculio possessoris, he has simply received
his own, and there are no actions to cede, for the extrane1tS cannot recover
ex empto, not having really paid any price.
In some cases the answer to the question out of which peculium the
consideration proceeds will determine who acquires, which is, till that
is settled, in suspense 6•
The effect of a transaction is often modified by iussum or nominatio,
i.e. the slave enters on it at the command of, or in the name of, X.
The effect of this can be shortly stated. If the serviens contracts nominatim to the possessor, ex re domini (or rather not ex re poss~ssoris or
ex opera), the contract is null: the possessor cannot acqmre extra
causas, and the fact that the agreement names him prevents the
dominus from acquiring 7. If on the other hand he stipulates nominatim
for his owner, ex re possessoris, the acquisition is to the dominus, as it
is only the fact that the possessor acquires which prevents him from
acquiring on any contract of the slave, and as the possessor cannot here
take, the owner does B• If he stipulates iussu possessoris but ex re
alterius, he acquires to his dominus, quia iussum domino cohaeret. It
9
has not the same privative or negative effect as nominatio • If he
stipulates ex re possessoris, iussu domini he acquires for the dominus 10.
It is not clear why iussum domini excludes acquisition to the fructuary
or possessor ex re eius, since iussum has not in other cases any privative
effect u . Logic would seem to require division. The text is clear and
does not seem to be interpolated : the result is more symmetrical than

6

ac~u.rres .

~::~e~19.~::e~e~:r~~:d}~ti;;~~~~;
~sa:ec[;~~ed~~~!:f~'~ln=!~e~~t
I~Xlil~ts2r~rI3~ot. uN~~q~:it
1. 24. 1.
' . . . , . pr.
7

a S, with B's money bought a thing for A A'
ti·
.
In 12. 1. 31. 1 the same ~ase is discussed and aitern:ti~~ l?e~~~~~g~;~O~~~~i~~~!:d,·umAdet
.
ne,pecu
p. 2l2i06·.

12.4.3.5.
3 17.1. S. 5.
12. 4. 16.
6 Post, p. 363, in connexion with fructuary.
7 7. 1. 25. 1 ; 45. 3. 1. 1, 22, 23, 30, 31.
a 7.1. 25.1; 41.1. 37 . 5; 45. 3. 39. Salkowski cites also 45. 3.1. 5, 2S.pr.; 46. 3. ~S. 7.
9 ~5. 3. 31, 33. pr.
10 7. 1. 25. 3.
11 Salkowski, op. Ctt. 193.

1

15. 1. 50.3.

~ IS. 1. 4.

\I
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logical. To give the iussum no effect at all would be to confine acquisition
by own~r to transactions ex re sua. To divide would be clumsy. The
matter I.S. the less important in that the acquisition domino, ex re
fructuarn vel possessoris, is not definitive: we learn that there was
doubt ~s t? ~he ~emedy of fructuary or possessor, but on the authority
of CasslUs It IS laId down that there is a condictiol.
, Transactions between the possessor and the serviens in which no other
person is concerned (i.e. within the ca'u,sae) can have no legal effect
except s~ far as they ~ay affect the amount of the slave's peculium 2
(and. subject ~o a qu~stlOn as to the liability of a liber homo bona fide
serv~ens on hIs promIse). In the same way dealings between serviens
and dominus (which are quite conceivable) will produce no other result
so far as they are not within the causae. But if the contract with
possessor be iussu domini or nominatim domino (and even this is
conceivable though improbable), the dominus will acquire, and if, for
example, the thing bought is paid for out of peculi~tm which does not
belong to the possessor, the owner acquires a right on the contract,
(no~ de peculio, but absolute, for it is a contract made by his slave,)
~gams~ the possessor. This needs no further authorit y 3. In any case
In whICh the owner acquires a right of action on the contract, the
possessor must acquire, if it is a bilateral transaction, an actio de peculio,
and .convers~ly in a~y bila~eral transaction in which the possessor
acquIres a dlrect actIOn agamst the owner, the latter will have an
actio de peculio 4. In unilateral transactions the same rule holds. If
the. slave yr?mises to possessor, ex re eius, the possessor acquires no
actw. If It IS extra causas he does 5• What is and what is not ex re
is to be determined on lines already laid down. The difficulty found
by Salkowski on this point seems to be due to his regarding ex re as
meaning " originating in the property of," instead of "connected with
the concerns of" the possessor6.
In the case of libm' homo bona fide serviens we get new conditions.
The jur~sts agree, apparently, that as he is a free man, capable of
contractmg, he must be liable to his holder on contracts with him.
One case which attracts great attention is that in which the serviens
manages the affairs of the possessor. Here, whether he acts iu)ssu or
1 4~ . 3. 39; c~. 12. 7. 1-3.
Pomponius expresses a present doubt and solves it on the
authOrIty of CasslUS, who mu.st have died fifty years before. He calls him Gaius nos tel'. The

re~ark may be from the complIers and refer to Gaius.

7.1. 25. 5; 45. 1. 118. Pl'.
: See 7. 1. 25. 5. . As to acquisition iu suspense, post, p. 363.
Thus wJ:1ere S boug,ht from P a res and paid for it with money of his peculium which belonged
to D, D acqUlre~ an a('tw ex. empto, and P a~ act~o de pecu:lio ex ven,dito. If he bought the thing
from D, no actIOn would anse unless he paId WIth pecuhum of P, ID which case it was as if D
were an extraneus.
:; 45. 1. 118. pr.
6 op. cit. 225.
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not, he is liable to the possessor. There were doubts in early law, but
apparently only as to the right remedy. Labeo doubted whether actio
m andati would lie, because the special liabilities of that case are hardly
applicable where he acted servili necessitate 1. But the view which
prevailed was that if there was authorisation there was actio mandati,
and otherwise there was negotiorum gestorum 2. Thus Pomponius says
he is liable to me omnimodo, if he promises to me, q'U)amvis in re mea,
i.e. even in cases which would not have given me an actio de peculio
against his dominus had he been a servus alien1!-s3. Elsewhere Pomponius
lays down the same rule for commodatum, saying nothing expressly of
the connexion with res possessoris4. In another text Pomponius says
that the liber homo may be liable to us by promise, sale, purchase, letting
or hiring. The expression poterit obligari 5 suggests some limitation,
which at first sight seems to be called for, since it is obviously unfair
that the liber homo should be liable on contracts the whole benefit of
which has enured to the possessor. But the inclusive language of
Papinian 6 is strongly opposed to such a limitation.
The injustice is in fact only apparent, as will appear on examination
of three typical cases. The possessor expends money on res peculiares of
his own, and stipulates with the liber homo for reimbursement. When
the man's freedom is declared the former possessor can sue on the
stipulation. But on the facts there is an exceptio doli. It is true that
there was nothing fraudulent, but ipsa res in se dulum habet 7• The
serviens borrows from the possessor and buys things which are devoted to
the peculium which belongs to the latter. There is no mut'u,um, as there
wa~ no intention to pass property to the serviens: the money is merely
added to his peculium 8. His alienation within his powers is indeed
a transfer, but it is no mutttum, and it is noticeable that mutuum is not
mentioned as one of the ways in which a bona fide serviens can become
liable. The serviens contracts with the possessor to buy a res of him.
If he has paid for the thing out of his own property there is no question 9•
If he has not paid at all or has paid out of pec1dium possessoris, he is
liable. But he is entitled to the thing and the former possessor cannot
bring ex empto without satisfying the ordinary requirements of this
action. These cases shew that, except where he h1ld a real economic
interest; the liability of the serviens was only nominal. Not much is
left of Papinian's quamvis ex re mea, for if it really is ex re mea, the
obligation is nominal. Papinian's language shews that he is dealing
3.5.18.2.
2 3.5.5.7,18.2; 13.6.13.2; 41. 1. 54. 3.
45. 1. 118. pr.
4 13. 6. 13. 2.
s 41. 1. 54. 1.
6 45. 1. 118. P?·.
7 See 45. 1. 36.
8 See the texts as to donatio, ante, p. 343.
9 He is entitled to claim the thiug.
1
3
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with a conclusion forced on him by logic: quid aliud dici potest quominus liber homo teneatur. The equitable defence, the exceptio doli,
where the benefit has gone to the possessor, is in no way opposed to
his way of looking at the matter.
As to the rights of serviens on his contracts we have little information. We know that if the transaction was ex re possessoris, the
serviens has no rights: from this point of view the transaction is one
between a master and his slave l • Whether he necessarily had an action
if it, were extra causas is not clearly stated. In one case where he
borrowed from an outsider and applied the proceeds to the concerns of
the possessor, Paul allows him actio negotiorU1n gestorum contraria 2. He
has some doubts which turn on the fact that, as he was apparently
acting for his master, his act can hardly be regarded as intervention
by a friend. His right is due to the fact that he has made himself
liable to an outsider, and throws no light on the matter. But as the
possessor would undoubtedly have been liable to the owner had he
been a servus alienus, it may be assumed that he was liable to liber
hom0 3 •
In these matters the expression, ex re possessoris, is used in a way
which may cause confusion. When we say that a possessor acquires on
a slave's contract ex re possessoris, we are speaking of a right acquired
prima facie by the slave, and enuring to the possessor. But here we
have been dealing with a totally different state of things: it is not
a case where the possessor is in the background acquiring by the slave;
the possess01' and the slave appear as two opposing contracting parties,
and what the possessor acquires is not what is undertaken to the. slave,
but what is undertaken by him. This does not however require any
modification of the conception, ex re 4• In the case of lib er homo the
point is unimportant, since the liability is not affected by the distinction, but the servus alienus does not bind his owner by a promise
to the possessor ex re possessoris. If the transaction is essentially in the
concerns of possessor there will be no action against the owner: if it
is not there will be de peculio. Thus if the slave sells and delivers to
the possessor a res from the peculium which belongs to the dominus, the
possessor will have de peculio ex empto against the dominus: not if it
was in the possessor's part of the peculium. If he buy a thing from the
possessor there will be the same distinction according to the fund which
pays for itS. If he undertake a job, the question is, for which estate
is it 1 There does not seem to be a difficulty of principle, though the
line may sometimes be difficult to draw.
1
~

45. 1. 118. pT.
Ante, p. 343.

2

6

3. 5. 35.
Post, p. 363.

3

Ante, p. 351.
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POSSESSED.

We are not concerned with a liber homo mala. fide possessed: it is
clear that mere forcible detaining of a freeman without pretence of
right is not possession at alII. There are texts which equally deny
possession to any mala fide holder of a liber hom0 2• Their logic is not
very clear. Javolenus attributes the rule in the case of forcible de~ainer
to the fact that civiliter eum in mea potestate non habe0 3• Afncanus
says we do not possess him because we have not animus possidendi\
which is not necessarily true: in fact he has in his mind the case of
knowledge, not merely that we are not entitled, but also that h~ is
really freeS. Paul appears to hold that what is incapable of bemg
commercially dealt with cannot be possessed 6, which would cover bona
fide possession 7. In fact it is probably a hesitation to admit that
a freeman could be possessed that led to the preference for the expression liber homo bona fide serviens, though there is no doubt that
he was possessed according to many texts 8 • There could be no noxal
liability for such a person, and no acquisition through him. We
are not told whether there was any liability on his contracts, but
analogy suggests actio doli.
The detainer would be liable to the
interdict Quem liberttm 9, and might come within the provisions of the
lex Fabia 10•
There are some cases of possession which are neither bonae fidei nor
malae fidei. Such are those of precario tenens and pledge creditor.
There are others which are more like malae fidei possession. Such are
those of a slave given by a woman sine tutoris auctor'itate, or given by
wife to husband and vice versa. Here the consent of the owner is given
but the law prevents ownership from passing. Salkowski shews that
all these, so far at least as acquisition is concerned, are treated as malae
fidei possessioll. There is no authority upon other points, but from the
reluctance with which it was admitted that in the case of gift to a wife
even possession passed 12, it seems most probable that the law ign~red
the transaction and treated the slave for all purposes, as far as pOSSIble,
as still held by the owner.
The case with which we are concerned is that of one who holds
a servus alienus as his own, with knowledge that he is not entitled, and
adversely to the owner. The great breadth of the definition of furtum
1 41. 2. 23. 2. The title dealing with wrongful detention of freemen (43. 29) does not speak
of possession.
~ 45. 3. 34.
3 41. 2. 23. 2.
~ 12. 1. 41.
5 So has Javolenus in 45. 3. 34.
6 41. 2. 30. 1.
7 See also 22.3.20; 4.6.11.
8 41. 2. 1. 6; 50.17.118, etc.
9 4c3. 29.
10 48. 15; ante, p. 32.
11 op. cit. 146 sqq. The chief texts are 41. 1. 57; 24. 1. 17-20.
tl Salkowski, loco cit. in note.
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makes a malae fidei possessor usually a fur, though not always. But
for our purpose this is immaterial.
A malae fidei possessor has no actio furti if the slave be stolen, his
interesse not being honesturrn 1 : it may be inferred that he has no actio
Aquilia utilis2, or servi corrupti 3, though no doubt he is liable on
both these.
He is liable noxally for wrongs by the slave 4. The reason given by
Gaius is that it would be absurd that a bonae fidei emptor should incur
this liability and the mere praedo escape. A sufficient reason seems to
be that the rnalae fidei possessor has the potestas on which in classical
law the liability depends 5, As he appears to be owner the action will
be brought against him: if the fact that he knew that he was not
entitled were a defence he must raise it himself, and the result would
be abandonment of the slave, which would release him even if he were
liable 6• It is nowhere stated whether he is noxally liable for damnum,
but in all probability he is not, in this case, since the theory of potestas
is Dot applied to it, and the liability always rests on dominium 7. On
the other hand, it is surprising to find that a malae fidei possessor hasfurti
noxalis against the ownerS. This is in direct conflict with the rule that
one who is noxally liable for a slave cannot have a noxal action for what
he does 9• Celsus, who so states the rule, appears to see that it needs
special justification, and he defends it on the grounds that otherwise
misdeeds would go unpunished and that domini would profit by them:
plerumque enim eius generis servorum furtis peculia e01'undem a'ltgentur.
This is a poor reason: it gives a malae fidei possessor a profit which is
at least as undesirable 10.
It is surprisiug also to find that there is no authority as to the
liability of malae fidei possessor on the slave's negotia. Malae fidei possessio occurs in many texts and cannot have been very rare. For it to
endure, the holder must find it necessary to act in all respects as if he
were owner. There will be buying and selling, and all ordinary transactions, as appears indeed from the texts we shall have to discuss. But of
contracts by the slave purp9rting to bind himself or his holder there
is not a word. The holder will, like any extraneus, be liable to . the
actions exercitoria and institoria. Apparently he will not be liable to
the actio quod iussu ll , There will of course be de peculio against the
dominus, and if the peculium is insufficient, it may be that there is de
dolo against ~he possessor 12. Such a slave may well have a peculi1tm, de
facto, belonging to the holder. There seems to be no tributoria 13, and
147.2.12.1.
~ 9. 4. 13.

29.2.17.
3 11.3.1.1.
Ante, p. 101.
6. Ante, p. 103.
7 Ante, p . 130.
s 47.2.68.4.
9 Ante, p. 106.
10 Other parts of this lex are suspected of interpolation on grammatical grounds.
Eisele, Z. S. S. 7. It may be a Tribonianism.· See ante, p . 106.
11 Arg. 15.4.2.2.
.
12 4. 3. 6.
.
13 A1·g. 14. 4. 1. 5.

, J
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indeed there is no trace of any edictal action. No doubt de dolo is
available if there is no other remedy, and there is no reason for creating
a limited liability 1.
Besides this apparent peculium of the possessor there may be
a real peculium belonging to the owner. In such case questions
may arise as to rights and liabilities as between himself and his owner.
As there can be no question of the two causae, it seems that every
bilateral contract between the slave and the possessor, will give the
owner a direct right of action on the contract against the possessor, and
the possessor an actio de pecul'io against the owner2.
The law as to acquisitions is simple and is fully stated. The
possessor can acquire nothing 3 , whether he is a thief, one who holds vi
clam aut precario, or one whose possession began in good faith so that
he is usucapting4. In like manner an heir who knows the man is
alienus can usucapt him, but cannot acquire through him 5. Acquisitions therefore go to the dominus, and on his claiming the slave all
must be restored to him. Three remarks are necessary to complete
this statement.
(a) Though a wife or husband, who has received a gift of a slave
from the other, is so (ar in the position of a malae fidei possessor, that
she (or he) can acquire nothing and must restore everything obtained
through the slave, legacies, hereditates, partus, etc. 6, there is one relaxation.
If a thing acquired by the slave is bought with money of the donee, he
can claim to be allowed the price 7• It seems that a malae fidei possessor
cannot.
(b) Things indirectly acquired through the slave must be restored.
Thus where a malae fidei possessor has let out the slave's operae, he
acquires on his own contract, but is hound to pay the proceeds to the
dominus: if the slave makes the contract, the money never vests in the
possessor s.
(c) There are some cases in which the dominus cannot acquire, and
in that case no one does. Thus he cannot acquire possession through
the slave 9, and a contract, nominatim furi, cannot be acquired to the
dominus and so is simply void 10.
1 There can hardly be de in 1'em verso: delivery to the slave vests th~ t~ing.in domimts,. aI,ld
its application to a purpose of the holder's still leaves the owner a v2nd~catw or a condwtw,
according to circumstances.
.
2 There must be limitations.
If it is wholly ex Te possessons (e.g . possessor sell~ to slave a
thing for his apparent p eculium), the dominus must at least have ~a~ " an excep~w dol~ . .
s C. 3. 32. 1. 1. See Pm"nice, J.Jabeo, 2. 1. 376, as to the pOSSIbility of a different VIew as to
possession among the earlier lawyers.
4 41. 1. 22, 23. 1 ; 45. 3. 14.
.
. . ..
5 41. 1. 40. The fact that in general the liability of m. f. possessor ID vwd~catw IS greater
than that of b. f . possessor has nothing specially to do with slaves. See ante, pp. 12 sqq.
6 24. 1. 28. 5.
7 24. 1. 19. 1.
s 12. 6. 55.
9 41. 2. 1. 6.
10 45. 3.H. No doubt a stipulation by the slave for a servitude to attach to a pmedium of
the possessor would be equally void, 8. 1. 11; 45. 1. 140. 2, etc.
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The prominence of Usufruct in Roman settlements of property
No doubt the rules originated in
relatIOn to usufructs created by will: it is clear that this was always
the normal case. The early history and development of the institution
do not concern us: it is probable, as Kuntze says2, that the principles
of the matter were only settled by the classical lawyers: indeed this is
probably true of nearly every institution, with elaborate rules, known to
the classical law. It is unlikely that usufruct in individual slaves was
a common case; most usually it would arise in connexion with usufruct
of a fundus instructus, or of the whole content of an inheritance 3• But
though usually so created it might be set up inter vivos, and, at least in
the developed law, its mode of origin was so far as we are concerned
immaterial, the rights and liabilities of the fructuary being the same
in both cases 4 •

mak~s this an important subject.

The usufructuary is not owner, and thus a legacy of "my slaves"
does not cover those in which I have a usufruct, and does cover those
in which I have granted a usufruct to someone else 5• The rules under
the Scc. 8ilanianum and Claudianum as to the torture of slaves whose
master has been killed do not apply to the case of one living on an estate
of which, with its slaves, the deceased had the usufruct 6• The dange;
must have been equally great, but the senatusconsult speaks of domini 7,
and fructuary is not dominus. It is of course the interest of the
extr.aneus d0m.inu.s w?ich com~els t~is literal construction-not any
feelIng of heSItatIOn In construIng WIdely a penal provision. For the
slaves of a son not in potestate could be tortured if under the roof of
the murdered man 8. Most of the rules affecting the serv'l.ls fructuari.us
regar~ed as a chattel are familiar and obvious. A legacy in tbe terms
"I WIsh my slave 8 to serve Titius" is, as a matter of construction,
~ legacy of the .u~ufruct to Titius 9• A usufruct may be validly created
In a slave condItIOnally freed 10, or in mad, infirm or infant slaves ll :
their defects will be material in estimating the value of the gift for
~he pur~ose of the lex Falcidia, but not otherwise. V\T e get little
InfOrmatIOn as to the mode of reckoning of the value of usufruct
of a slave. No doubt the cost of maintenance must be deducted
Salkowski, Sklavenerwerb; Kuntze, Servus Fructuarius
op. cit. 12, 13.
3 7: 5. 1, 3.
: 7.1. 25. 7. See Salkowski, op. cit. 138.
5 32.73,74.
s 29. 5. 1. 2. Ante, p. 95. . '
. 7 29. 5. 1. passim.
29. 5. 1: 14. So far as thIS text refeI's to peculwm castrense it seems classical but the
words referrmg to a SOll not in potesta? may be interpolated. If a husband or wife be killed the
sla~es of each may be tortnred, but thIS seems to be an express proviSion, h. t. 1. 15.
33. 2. 24. 1.
10 33. 2. 20.
11 P. 3. 6. 18.
1
2
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from the' annual value of his fructus, etc.I, but as the usufruct ends
with the life of either party, and might end, in classical law, in some
cases, by the death of a son or slave through whom it had been
acquired, there is evidently a complex actuarial question turning on the
mUltiple expectation, which the Romans give no sign of having faced 2•
An owner cannot of course be fructuary also, and thus if the fructuary
becomes owner the usufruct ceases. We are told that if the owner of
a slave make the fructuary his heir and leave the slave to another
person, the slave is wholly due to the legatee, the usufruct being ended
by confusio 3. This confusio is rather remarkable, as the slave never
belonged to the heres 4, who, in analogous cases, is treated as never
having been owner 5• It may be that our text really lays down a mere
rule of construction, a view more or less strengthened by the fact that
the text goes on to say that this would be avoided by a legacy of the
usufruct to the heres 3. But it is more likely, notwithstanding that the
text in its present form gives the legatee a vindicatio, that Marcellus is
considering a legacy per damnationem, which leaves ownership in the
heres.
But though an owner cannot be usufructuary, one of common owners
may be, i.e. in that part of which he is not owner. In such a case he
must give the ordinary securities of a fructuary, since his rights in that
capacity could not come into discussion in communi dividundo 6• Of course
a usufructuary cannot become owner by usucapio, not because he has
not the necessary animus, for he might have it, but because he has not
possession but only quasi-possession 7• But here a curious question arises.
T is in process of usucapting a slave who belongs to X. X dies leaving
a usufruct of all his property to T, and making Y his heres. At the
death of T, when all the facts are known, Y claims the slave on the
ground that usucapio could not have continued after T had become
usufructuary of the slave. The result is nowhere stated. It seems
clear however that if T accepted the usufruct, knowing that the slave
was included, he at once ceased to possess. 80 much may be inferred
from the texts dealing with conductio by one in course of usucapti ng 8,
and one of them is so general 9 as to suggest that whether T knew or
not that the slave was included his possession would cease 10.
Usufruct, though usually for life, is not always so. It may be

7. 7.4.

2

s 31. 26.

4

Roby, de Usuf., 188.
31. 80.
' .
5 Thus he has a noxal action if a slave pure legatus steals from hIm before the legacy IS
accepted, 47. 2. 65.
6 7.9.10.
7 G. 2. 92; In. 2. 9.4.
8 41. 2. 19, 28.
9 41. 2. 19.
.
..
.
.
10 It seems a case for the principle: plus est in 1'e quam ~n e:rnst~rnatwne, rather than for Its
opposite, 29. 2. 15; 40. 2. 4. 1.
1
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being. noxally liable to third persons may surrender to them without
incurring any liability to the fructuaryl. On the other hand, the
fructuary is in strictness not liable for the slave's delict. This however
means little, since as we have seen he can be indirectly compelled to
payor surrender the man 2. It is remarkable that no text deals with
the case of damnum. On principle it would seem that notwithstanding
the special rules affecting noxal actions for this delict 3, it was on this
matter on the same footing as the others: the dominus being' liable, by
actio utilis, to the fructuary, and the latter having the indirect liability
already mentioned 4.
As to contractual liability the rules are in general simple. The
fructuary is liable to the actio qtwd iussu, to the actio tributoria, and
generally in the edictal actions, on matters through which he acquires
to the slave-in others the dominus alone is liable 5. But in de peculio
he is liable on all contracts, since the other party relies on the whole of
the pec~tlium6. It is remarked by Salkowski 7 that any other rule would
be unfair to the creditor since it might be impossible, and would often
be -difficult for him to say to whom the right was acquired. But, as
he shews, other views are represented: they have been discussed in
connexion with the parallel case of bona fide serviens 8, The rule of
later law seems to have been, so far as an obscure text of Julian can be
made out 9, that the creditor is not bound to sue either party first on
contracts specially affecting him, but that if the domin~ts is sued first
on a contract affecting the fructuary, he may deduct what could be
recovered from the peculium of the fructuary 10, so that the ultimate
adjustment will be exactly as· if the fructuary had been sued first. The
rule is on the face of it anomalous, since the liability of dominus' is
unlimited: the reason of it may be that otherwise there would be no
means of adjustment, since there is no iudici'ltm commtmi dividundo
or the like between them 11, and the obligations of a usufructuary do
not clearly cover any reimbursement in such a case. If the case be
reversed, and the usufructaary be sued first on a contract not affecting
him, the same rule ought to apply, and with ·more logical justification,
but the point is not raised in the texts. If there are two usufructuaries,
42. 1. 4. 8.
7.1. 17. 2; 9.4.17.1, 27.pr. See ante, p. 116 sq.
S Ante, p. 130.
4 See 9. 4. 19. 1.
Runtze thinks (op. cit. 41) that this text deals with furtum and gives
fructuary a noxal action against dominus. That rule is clear, but this text deals with damnum:
it is one of a group all from the same book, dealing with damnum. The words" veTba e.f}iciunt,"
etc., which are meaningless as to-furtum, are intelligible under the lex Aquilia. It has nothing
to do with owner's liability to fructuary. It merely says that the existence of usufruct does not
bar owner's liability ex Aquilia, where he has hired the slave. For whatever question might
arise as to potestas, this does not affect damnum. Ante, p. 130.
s 14. 4. 1. 5, 2; 15. 1. 2; 15. 4. 1. 8.
6 15. 1. 19. 1.
See El'man, Z. S. S. 20. 247.
1
2

7

0p. cit. 204.
Ante, p. 339.

Salkowski (loc. cit.) credits the wider view to Julian. Chief texts,
15.1. 2, 13, 19.1, 37.3,50. 3.
9 15. 1. 37. 3.
10 Salkowski, op. cit. 229.
11 Cp. 10. 3. 8. 4.
8
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and one. has ~een sued, the plaintiff may proceed against the other or
others till satIsfaction 1. Nothing is said here as to deduction of what
is in the peculium of the fructuary really concerned as there is
communi dividundo between fructuaries 2•
'
It may be added that the liability de peculio lasted as in other cases
for one year from the expiration of the interest 3.
U sufruc.t of a slave, as of anything else, may be lost by non-use,
and ther~ IS a rather puzzling text 4 in which the question is raised
whether. If the slave runs away, this involves non-use, so that by lapse'
of cons~~tut'Um tempu~ the usufruct will be lost s. Clearly mere adverse
p.osses~IO~ of the subject of the usufruct does not end it: the fructuary's
rIght IS Indepe~de~t and. do.es not d~pend on possession 6• Ulpian
reports PomponlUs as thmkmg that If the slave transacts business
ex re mea, this is enough to prevent time from running against me,
the usufructuary. He adds that the mere fact that no effective use is
made of him is immaterial, since no such use is made of sick or infant
slaves, and yet our usufruct in them is unaffected. He cites J ulian as
holding t,hat. so 10.ng. as the man is not possessed by a third person, the
fructuary s rIght IS In no way affected: his quasi-possession continues
as does possession by an owner in the like case.
The argument ~s a whole ~s not very satisfactory. The analogy
between these and mfant and SICk slaves is worthless: of them all the
use is being made of which they are capable, which is not the case with
the fugitive. It may further be questioned whether the exceptional
rule .that a fugit~v'Us is still possessed should be extended by analogy 1,
but ~f that ste~ IS take?, the further step is natural, i.e. to regard the
contInued quaSI-possessIOn as amounting to uti, since in technical
language possession is often treated as equivalent to useS. And uti
without jr~i is enough to preserve usufruct 9• The analogy with loss
of ownersh~p by lapse .of time is halting, since ownership is ended by
adve:se enjoyment, whIle mere non-enjoyment ends usufrucPo, with no
reqUIrement of adverse po~session. Justinian in one text seems to lay
down. a r.uJe . that usufruct IS to be barred only by such facts as would
?ar mndwatw, but another later text of his shews that he still regarded
It as lost b! non-use l l• But all this affects Julian's analogy rather th~n
any rul~ laId .down. His curious parallel of usufructI 2 (instead of quasipossessIOn) wIth possession, which Salkowski thinksl:! to indicate a hazy
view of the matter, seems rather to be due to the fact that there IS no
~
I)

15'J;'
32. pr. S~e App.
10. 3. 7. 7.
a owskI, op.
152, 3; Kuntze, op. cit. 59.
c~t.

H.

2

3

15. 2. 1. 9.

V. Fr. 89 = D. 7.1.12.3,4.
67.6.5.1; 41.2. 52.pl'.
CP , 50. 17. 141. pr.
B Acquisition by long possession is called usucapio.
7.4. 20; 50.16.115.
10 7.1. 38.
11 C. 3. 33. 16. 1; C. 3. 34. 13; Accarias, Precis § 279
12 V. Fr. 89 infin.
13 loc. cit.
.
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substantive to express "quasi-possession": his meaning is clear, that
just as possession is not interrupted, so t~me is ~ot running against the
fructuary because his quasi-possession (ut~) remaI~s. In the next text~ as
it appears in the Digest I (but it is not in the VatICan Fragments!, Juhan
(or Pomponius) considers the case of a slave who has passed mto t~e
possession of a third person. Quasi-possession has .ceased, so that thIS
form of uti has ceased. Time begins to run agaInst the fructuary.
But if the slave contracts ex re jructuarii, this is use, and keeps the
usufruct alive, the acquisition being to the fructuary. Th~re. seems
no objection to this view or any contradiction of what the JUrIst has
already said 2.
Such infant slaves as are mentioned above can hardly be lost by
non-use, other than adverse possessions. There is no profit in them,
and till they are of such an age as to be able to work, they are
regarded as valueless 4•
Before entering on the subject of acquisition it ~ay ~e remarked
that slaves held in usufruct have the same power of alienatlOn as other
slaves: they cannot, for instance, even with administratio, alienate by
way of donatio 5•
. "
•
•
In relation to acquisition through serm jructuarn, whICh IS the m?st
important topic, most of the questions of principle ha.v e been dealt WIth
by anticipation in connexion with bona .ji~e serv~ens. The general
principles being the same in the two cases It IS not necessary to repeat
the discussions, and the rules, so far as they are identical, wil~ therefore
be dealt with mainly by way of reference. The general rule IS tha~ the
fructuary acquires ex re and ex operis servi: all else goes to the dom~nus6,
the fructuary having no interest in iV. A few remarks are needed on
cases of special interest.
(a) Inheritance and legacy. We have seen that aft~r some do~bts
it was settled that bonae jidei possessor could not acqUIre su.ch thmgs
through the slave. The same principle was generally held In case o~
servus jr'ltctuarius 8• Most of the doubters speak only ~f ~onae jide~.
possessor , but Labe0 9 thinks that us~fru.ctuary w?uld acquIre If testator
intended to benefit him. SalkowskI thlnkslo thIS must be accepted as
1 7 1 12 4
.
..
t
~ S· lk' . k··
't 153 seems to hold that one who says that quaSI-possessIOnIs use call1lO
~ a ows 1, op. c~ .
,
th' h dl f II
It may well be that from
hold that there can be use without it, but IS. ar y 0 ~ws.
ct ' .
Tribonian's point of view a mere stipulation, nomwe j1'uctua1"n, kept th~ uf'ufrr aliye, wh~t1;ter
it was acquired to the fructuary or not. These texts do not say that t e ruc uary IS acqull'lng

ex

~P~tFl'.

89; 7.1. 12. 3.
4 7.1. 55, 68 : P1"; 7.7.6.1.
. s 24.1: 3. 8.
G'. 2. 86,90,92; 3.165; UIp. 19. 21; P. 5.7.3; V. Fr. 71 b; In. 2. 9. 4, 3.28.2, D.2.14.
.59; 7.1. 21; 41. 1. 10.p1·., 3, 37. 2; 45.3.27.
42
7 41. 1. 37. 2.
8 29.2. 45:~; ante, p. 3 .
9 7. 1. 21. He puts legacy in the same pOSItIOn.
10 op. cit. 174.
6
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the law of Justinian's time, as the texts shew that they have been
handled by the compilers. But this seems very doubtful in view 'of the .
large number of texts which contradict iv. It is more reasonable to
s~p~ose that the compilers fell here into a plausible error, than to read
hmItations into all the other texts.
.
(b) Donatio 2. Here it is perfectly clear that in the later law the
fructuary would acquire if the intent of the donor was to benefit him 3.
Releases to the slave for the fructuary are valid as being ex re4.. Gifts
by fructuary to the slave are dealt with as in the case of the bonae fidei
possessor 5. We are told by Paul, however, that, if the intent was to
benefit the dominus, the gift may take effect in his favour. This is no
doubt a late development and may be an interpolation 6.
(c) Possession 7• Possession can be acquired, within the two causae,
for ~he fnwtuarius 8, and through this possession usucapio may operate,
subJec~ t~ the ordinary rules as to knowledge of the principal in matters
not WIthIn the peculium 9. In relation to usucapio there seems no
reason to distinguish, as Kuntze seems inclined to dolO, between servus
fructl1arius and bona fide serviens. There had been some doubt,
mentioned by Gaius and rejected by Paul 11 (who refers to the analogous
case of the filiusfamilias), as to whether there could be possession
through such slaves, since they were not possessed. Papinian gives, as
a reason for allowing it: cum et naturaliter a fructuario teneatur et
plurimum ex i'L(;re possessio mutuetur 12. Kuntze 13 remarks that the reason
is not a good one since detention is not possession, and doubts whether
these words be Papinian's. But though possession of the man is unnecessary to the acquisition of possession through him, the fact -that he
is not possessed is not without importance. We have seen 14 that if the
serviens does not acquire possession for his bonae fidei holder, he does
not acqui.re. it at all, for the owner cannot acquire possession through
?ne who IS In fact possessed by another. This difficulty does not arise
In the case of a servus fructuari'Lls.
(d) Contract. Any contract which the slave can make at all he
can make, within the causae, for the fructuary. Here, as in the case of
the bona fide serviens, we get the rule that what he cannot acquire to
the fructuary the slave acquires to the owner, even within the causae 15•
The rule is illustrated by the case of a servus fr'Llctuari'L(;s who stipulates
for the usufruct in himself. This is a res sua so far as the fructuary is
1 e.g. 29. 2. 45. 3 (Julian); h. t. 25. pr. (Ulpian); 41. 1. 47 (Paul); 41. 1. 10. 3 (Gaius);
G. 2. 92; In. 2. 9.4. None of these texts speaks of intent.
2 Ante, p. 343.
'
3 7. 1. 22, 24, 25. pr.; 41. 1. 49.
4 Ante, p. 343; 7.1. 23. pr.; 46.3.63; 46. 4. 11.pr.; V. Fr. 72.
5 Ante, p. 343; 7.1. 31; 7.8.16.2.'
6 41. 1. 49.
7 Ante, p. 347; Salkowski, op. cit.l~4sqq.
8 7.1. 21; 41. 2.1. 8, 49. pr.; G. 2.94.
941. 4.7.8; G. 2. 94.
lOOp. cit. 34.
11 41. 2.1. 8; In. 2. 9. 4; G. 2. 94.
~: 41. 2. 49. pr.
IS op. cit. 34.
14 Ante, p. 347.
Ante, p. 347; D. 7. 1. 25. 3.
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concerned and thus cannot be acquired to him: it goes therefore to ~he
ownerl. The doubt in the case of the liber homo bona fide serv~ens
cannot arise here.
The rules as to the effect of iussurn and nominatio are the same as in
the case of bona fide serviens 2 • If the stipulatio~ .is. n?minatim domino
or i'L(;SSU domini, even ex operis or ex re fructuan~, It IS the owne~ who
acquires3. If, on the other hand, he stipulates nomin~tim fructuarw, ~ot
within the causae, the agreement is null 4 : the dom~nus cannot acquIre
in contradiction of its terms. If it is at 'the i'Llssum of the fructuary, the
dominus can acquire 5. The same principle is illustr~te~ by the rule
that if the stipulation is domino aut fructuario, not WIthIn the causae,
the agreement is valid: all is acquired to the dominus, thoug.h ~ayment
may be made to the fructuary, who is regarde~ as solutwms c.ausa
adiectus 6• On the other hand if he stipulates dom~no aut fructuarw, .ex
refructuarii, the agreement is void for uncertainty, since ~e can acqu~re
in such a way for either, and we cannot say which has acquued and whICh
is solutionis causa adiectlls 7 •
. . '
Many of a slave's transactions would relate to hIS .pecul~um, and In
the present case he may have two peculia. A tr~nsactlOn .wIl~ be ex re
domini or e.'f. re jructua'l'ii according to the peculwm. to whIch It ~elongs.
Thus in bilateral transactions it may happen that tIll payment IS ma~e
it may be impossible to say to whom the thing is acquired. Under thIS
head three cases may be discussed 8.
. '
(i) The slave, about to lend money, stipula~es for Its retur~ from
the intending borrower. Here, till the mone! I~ lent, any actIOn by
either can be met by exceptio doli. Wh~n It IS. l.e~t9 the payment
declares for whom the stipulation was acqUIred ab ~n~t~? No doubt,. as
Salkowski says 10, it will be for fructuary to prove that It was ex re. e~us,
the dominus being able to recover unless the borrower proves that It was
ex re fructuarii. In another case the stipulation was for "whatever
money I shall lend you 11." The case see~s ~xact~y the same, ~hough
Salkowski holds 12 that here there is no oblIgatIOn tIll the mo?ey IS lent,
and that it is in no way retrospective. But if t~e mone~ IS lent, and
the stipulation is sued on, it must be that stipulatlOn, and It must have
1 7. 1. 25. 4.
Salkowski, op. cit. 193, accepts the view of the Gloss that the stipulatio is
made with the fructuary himself.
2 Ante, p. 349.
.
d' 1 . ly' the
s 7. 1. 25. 3, 4; 41. 1. 37. 5; 45. 3. 22, 23, 39. The expression ex re IS use mc USlve .
slave's operae are res jructual·ii.
4 45. 3. 22,23, 31; 7. 1. 25. 3.
350
5 45.3. 31.
As to condictio for adjustment (45. 3. 39) see ante, p.
.
6 45. 3. 1. 5, 28. pl·.; 46. 3. 98. 7.
Cp. In. 3. 19. 4.
7 45. 3. 1. 5; 46. 3. 98. 7.
f
h' h
h of what follows is
8 For full discussion see Salkowski, op. cit. 197-220, rom w IC muc
dl·awn.
II 45 3 18 3
12 loco cit.
9 7. 1. 25. 1.
lOop. cit. 202.
., .,
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been acquired when it was made. Fitting's view l that it is conditional
and retrospective seems preferable.
(ii) The slave buys, and takes delivery with a credit term, so that
ownership passes though the price is not yet paid. The ownership is in
suspense till the price is paid. There are three distinct points:
(a) The rights of the parties during the suspense 2. Neither
fructuary or dominus can redhibit, for this would be to ab~ndon rights
which may not be his 3. There can be no actio ex empto4. There can
hardly be an actio Publiciana, since, the price not being paid, the slave
knows that ownership has not passed, and it is his knowledae which is
decisive 5. There can be no condictio furtiva 6• There is no actio
Aquilia 7, at any rate unless there is some mistake of fact as to whether
the price has or has not been paid 8. On the other hand, on the principles
already laid down the vendor can bring an actio ex vendito de peculio
against either!>, and condemnatio, if for the full price, will end the
suspense. Salkowski thinks it will end it in any case if .t here is no
peculium, apud alterum lO• But if the owner has paid half de peculio,
and the fructuary then pays the other half, they will own pro ratall.
(b) Termination of the suspense by payment. The thing vests In
the owner of the mone y l2. Only one text deals with this matter In
detail I3 . If it is paid out of the peculium of one no question arises. If
it is paid out of both, Ulpian reports J ulian as holding, reasonably, that
they acquire pro rata. Ulpian then goes on to consider other possibilities. If the slave pays the whole price out of each peculium the
thing belongs to him out of whose peculium it was first paid for, the
other being entitled to vindicate the coins since the slave has no power
of gratuitous alienation. If it was all paid together, Ulpian holds that
there is no alienation at all, and no paymentl4• All the money is
vindicable.
(c) Effect of termination of the usufruct before the price is paid.
Here, if the usufruct ends before the thing is handed over, the jurists are
~ Cited by Salkowski,

op. cit. 199.
2 Salkowski, op. cit. 200 sqq.
21. 1. 43.10.
4 19.1. 24.pr.
Salkowski, loco cit. There is the possibility of mistake as to whether the money was paid
or not.
: 7. 1. 12. 5.
.
.
.
. 7 Salkowski, op. cit. 202 .
. No text deals wIth furt~ or serm C01·rupt~. A buyer who has not paid is liable for culpa
lev~s, and the~'efort:; may have actio fm·ti. Servi cOrl'Upti is specially for the owner (ante, p. 33):
he ~as not thIS actIOn, but can no doubt claim cession of actions.
Ante, p. 359.
10 loc o cit.
11 Salkowski considers further complications where vendor delivers the thing not to slave
but to owner or fructuary before or after payment.
~: 19 .. 1. 24. pr.~ 41. 1. 43. 2..
. .
13 7. 1. 25. 1.
.
It IS not ObVIOUS why the thing dId not become common, each being entitled to claim half
hIS m?ney back. Salkowski observes that Ulpian treats the coins as corpora certa and not as a
quantity, contrary ~o Pa.pinian and Pomponius (46. 3. 94. 1; 12. 6. 19. 2), and refers to Julian
(45. 1. 54) and D:lpIan hImself (12. 1. 13. 2; 46. 3. 29). The result in the text would follow if
he bought "do1n~no a~t fructt~a1'io," since here he can acquire only to one, and it is impossible
on the facts to say WhICh one. See ante, p. 363, and post, App. Ill.
5
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agreed that payment by the fructuary cannot make the thing vest in
him. He is now a mere third person, and cannot, by paying the price,
acquire an actio ex empto on the slave's contract!, and no delivery to the
slave can make the thing vest in him. He ceases to be liable to the
actio de peculio even uti lis and annalis 2 , not merely because the usufruct
is ended, since liability de pecu.lio is not bound up with acquisition, but
because the vendor has not completed the requirements for an actio ex
vendito before the fructuary's connexion with the slave ceased. If now
the fructuary pays the price, after the usufruct is ended by capitis
deminutio, J ulian says3 that he can have no actio ex empto, but has
condictio indebiti against the vendor. There is the difficulty that the
error must be one of law. But though it is generally held that the
condictio indebiti would not lie on error of this kind, the opinion is not
very securely based: this is not the only text which gives it on error of
law 4 .
If the thing has been handed over before the usufruct ends, and
payment is made after its close, the view of Marcellus and Mauricianus
is that no such payment can vest the thing in the fructuary. But
J ulian lays it down and Ulpian accepts it as the equitable view, that
payment even then will determine the thing to the fructuary 5. As
Salkowski says6, this equitableness seems to rest on the ground that the
rule gives him rights correlative to his liability de pec'ulio, which would
logically require him to make the payment within one year, since his
liability de peculio lasts no longer. But the texts give us no further
assistance. Salkowski goes on to remark that the rule of pendency
seems to have been settled by J ulian. He infers an original doctrine,
that the delivery vested the thing in the dominus, with a liability to
divest on payment by the fructuary, and compares the case with that of
legaturn per vindicationem, according to the Sabinians 7•
It should be observed that this pendency is not a necessary accompaniment of a sale on credit to such a slave. Payment is only one way
of determining with whose affairs the thing is connected, decisive only
in absence of other evidence. If, for instance, the slave was managing a
shop for the fructuary, and bought on credit stock-in-trade which was
delivered to that shop, there can be no doubt that this is in re fructuarii,
and payment by the owner will not affect the matt er 8.
(iii) The slave lets out his operae for a term at so much a week or
for a lump sum: during the term the fructuary dies. Here all the texts
119.1. 24. pr.
2 Salkowski, op. cit. p. 212; G. 3. 84; D. 4. 5. 2.1.
5 19. 1. 24. pT.
.
~ See also 36. 4. 1. p r.; 22.6.7, cited by Girard, Manue~, 6~7. Another difficulty, that of
regarding the action as vestingin him personally after adrogatIOn, IS not great. See 7. 4.2.1,3.1.
11 7.1. 25.1.
6 op. cit. 211.
. 7 3q. 38.1; G.2.185.
8 For similar cases and resulting remedies, see Salkowskl, op. c'/,t. 203.
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agree as 'to the law. The fructuary is entitled to the hire for the time
for which the usufruct lasted, and the owner to the rest 1. Salkowski
thinks2 that if it was for a lump sum the usufructuary acquires the
whole, and dominus must condict his share. The text he cites 3 does
indeed refer only to annos singulos, but it does not exclude the other
c~se: ~aul definitely includes it4. Nor is there any reason for the
dIstmctIOn: as Salkowski remarks, whether the payment is in annos
singulos or not, it is equally one stipulation. But the jurists disaO'ree as
to the basis of the rule. Ulpian says 5 that for the years duringOwhich
the usufruct lasts, the fructuary acquires, but for the later years transit
ad proprietarium stipulatio semel adquisita fructua,rio. His language is
?onfused, but. he se~ms to mean that the whole is in the fructuary (it is
Indeed one stIpulatIOn), and part is divested. He remarks that this is
unusual, since the owner is not a universal successor. He adds that
ther: w~ll be a repeated transition if the usufruct is lost by capitis
dermnutw and restored by virtue of repetitio. This is to state the rule
not to explain it. Kuntze 6 thinks it involves the notion that th~
obligation is really rooted in the slave, and passes with him. But as
Salkowski observes 7 the language gives no hint of this, and one would
expect so remarkable a principle to be mentioned, and the same result
ought to arise in all cases of transfer of a slave who had made such a
contract.
Papinian 8, quoting the rule from J ulian, takes a different view.
~e. treats. it as a case of suspense. At the beginning of each year
It IS acqUIred to the fructuary for that year if the usufruct is still
on foot. When this expires it is definitively acquired to the owner.
Papinian's language is applicable only to the case of agreement for
yearly payments, but the reasoning is equally applicable to the other
case: it is as easy to divide a mass pro rata as a number of sums. This
vie,,:" differs in. practical result: if the whole were regarded as vesting, as
UlpIan holds, In the fructuary, it would be possible for him to destroy
the owner's right by giving a release 9• In other respects also Papinian's
explanation is to be preferred. There is nothing exceptional in reaarding a slave's stipulation as conferring independent rights on two pe~ple:
this is the ordinary rule in contracts by a common slave 10. And it is
only.in so far as. th~ operae are within the usufruct that the fructuary
acqUIres a promIse In respect of them. If a slave stipulated for so much
a year for operae during the usufruct, and then stipulated for the same
rate afterwards the first would be acquired to the fructuary, the second
to the dominus. Here the same result is attained by treating the one
1
4
7

7. 1. 25. 2,26; 45. 3. 18. 3.
h. t. 26.

loco cit.
10 Post, p. 379.

2
5
8

op. cit. 217.
h, t. 25. 2.
45. 3. 18. 3.

3

7. 1. '25. 2.
cit. 67.
Salkowski, loco cit.

6 OJ).
9
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'stipulation as divided. This does not meet Ulpian's language, but that
is very confused, and as Papinian shews 1 that the rule was J ulian's and
was not explained by him, it does not appear too much to regard
Ulpian's words as an erroneous explanation by him or the compilers.
The case of transactions between the slave and his holder has already
been considered in connexion with the bona fide serviens 2. The same
principles apply here. So far as they are ex causis they can only affect
the peculium. This is expressed in several texts which mention .letting of
his operae to the slave, stipulation by the slave ex 're, promIse to. the
fructuary ex re, and hiring a thing from fruct uary 3. In such thIngs
fructuary is treated as dominus 4 , and a general rule is laid down that a
contract, which if made with a third person is acquired to fructuary, is
legally null if made with him 5. One case looks exceptional. If the
slave stipulates for the usufruct in himself, he acquires this to the
dominus 6. The Gloss regards this as made with the fructuary, and
Salkowski 7 explains the rule on the ground that as what is stipulated
is a right which can be created only by cessio in iure, it would be null if
the stipulation had been sibi dari, so that to make it valid it must be
construed as if it had been nominatim domino. This artificial view is
open to objections. It contradicts the general rule just cited 8, which
says that all such things are void nisi nominatim domino. To say th~t
because it would be invalid in any other form it is to be construed as If
it were nominatim domino is to reduce these words to an absurdity, and
they are stated in the adjoining paragraph 9. If the view is sound the
same rule must apply to a stipulation for a usufruct in any subjectmatter of the usufruct. Indeed the restriction to usufruct is misleading,
for the same rule must apply to any stipulation for a right, since it
must be bad if the slave stipulated sibi lO • But in fact there is no reason
to treat the stipulation in our text as made with the fructuary: on the
contrary, the case is paralleled with another in which it is clear that
the stipulation was with a third person l l• It is thus covered by the rule
that what cannot be acquired by the fructuary goes to the dominus, even
within the ca'Usae 12•
If the slave's contract with the fructuary be iussu domini, or nominatim
domino, or if it be extra causas, it is acquired to the dominus, and he has
an action on it against the fructuary, while, if it is bilateral, the latter
has an actio de peculio against him 13. If the slave deals with dominus,
the agreement is null if extra causas, even though in the name or at
1 45.
4 45.
'1 OJ).
10
13

3. 18. 3.
1. 118. pl·.
cit. 223.
Ante, p. 156.
45. 1. 118. pr.; 7. 1. 25. 4.

A.nte, p. 350.
7.1. 25. 5.
7.1. 25. 5.
11 7.1. 25. 4.

2
5
8

37.1. 25. 5; 45. 1. 118.pl'.
h. l. 4.
h. l. 4.
12 A.nte, p. 362.

6
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command of the fructuary. If it be within the causae the fructuary
acquires on a promise to the slave, and the owner has an actio de peculio
against him on bilateral transactions. These propositions do not need
further authority, but one text raises a difficulty. Ulpian saysl that the
fructuary has sometimes an actio de peculio against dominus, as, e.g.,
if the slave has a peculium with dominus, and none, or less than he owes
the fructuary, with the latter. The same is true, he says, conversely,
though between common owners pro socio or communi dividundo suffices.
If the text refers to contracts within the causae, it breaks the rule that
promises to the fructuary in such matters are null 2. If it refers to
matters not within the causae, the limitation that he cannot sue if there
is the means of satisfaction within his own peculium conflicts with what
is implied in the text last cited. Salkowski 3 assumes it to refer to the
latter, and justifies it on the ground that he can in fact treat the debt
as 'peculiar,' and so make it effective against creditors de peculio.
This is hardly satisfactory. It is not absolutely certain that he can
deduct such a debt, since in such a matter the slave is a servus alienus.
The rule that there could be no deduction if there were other means of
recovery4, and the present rule that it can be recovered by action if there
is no means of deduction are a vicious circle, but the first of these rules
is not so well established as to justify us in laying stress on this point.
But even admitting the right to deduct we are little better off. There
may be no 'peculiar' creditors, and it is unfair to make him pay himself
out of his own money, when the dominus has benefited under the
transaction. Suppose the slave hires a house from the fructuary,
nominatim domino, and dominus has lived or stored property in it. It
is absurd that the fructuary should be compelled to recoup himself at
his own expense or at that of creditors. Even if there are creditors the
unfairness may be the same, for if the peculium is solvent the right of
deduction is worthless, and dominus gets the house for nothing. Only
if the peculium is insolvent is anything like justice done, for the
disappointed creditors can proceed against the dominus under his
subsidiary liability 5. Only if it is penniless, and there are other
creditors to the amount of the debt of dominus, is full justice done. The
texts cited by Salkowski in support are not convincing. A person who
has de peculio against the owner of a slave buys the slave. He has
de peC1.~lio still against the vendor for a year, but, says Ulpian, he can,
if he prefers, deduct the amount from the peculi~~m if he is sued de
peculio 6• Gaius and Paul and J ulian say that he must allow for what

he has in peculio if he sues the vendor 1. But here there is a voluntary
acquisition of the slave after the debt was contra~ted,. which q~ite
differentiates the case. And his right to deduct, whICh gIves an aIr of
similarity to the cases, is due to the fact that the slave is now his slave.
In our case he is still servus alienus so far as res extra causas are .
concerned. It may be added that the text, in declaring the rule to
apply both ways, ignores the fact that while the dominus can conceivably
acquire on all contracts of the slave, the fructuary cannot on those ~xt~a
causas. This rather suggests that the text is to apply to those WIthIn
the causae, as to which either can theoretically acquire, and that Ulpian
is limiting the general rule laid down by Papinian 2, that there can in no
case be actio de peculio against dominus on such a contract.

1
~

15. 1. 19. 2.
Ante, p. 224.

5

15. 1. 13; h. t. 19. 1.

second.
6 15. 1. 11. 8.

2

45.1. ll8.pr.

3

op. cit. 228.

In the first illustration there might be de in rem ve1'SO, nof in the
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OPERAE SERVI.

The difference between ususfructus and usus is expressed in . their
names but it is not easy to say exactly what is involved in use as
oppos~d to fructus. In the case of land there was a gradual imp~ove
ment in the rights of usuary, till it was settled that he was even entItled
to some of the fruit s 3. The case of the slave shews the same tendency,
as we shall see in the matter of acquisitions. Apart from acquisition
the rules were much the same as in usufruct, and the texts say little of
usus.
Usus is indivisible: the only result which the texts draw from this
we shall deal with under operae servi4. The usuary is entitled to opera
and ministerium, he may employ the slave for the purposes of his. family,
not merely personal to him, and in his business. ~e may take hIS whole
time, but he may not hand him over to anyone e!se 5• He. has .an
interesse for actio furti 6• He is never mentioned m conneXIOn WIth
noxal rights and liabilities, so that the rules are no doub~ ~~e s~me as
in ususfructus. Subject to the fact that his field of acqUIsItIOn IS le.ss,
the rules in the actiones honorariae are as in usufruct7. He can acqUIre
a release by acceptilatio in the same way 8.
.
As to acquisitions there is a marked difference. The usuary :s
entitled uti and not frui. Hence he can acquire ex re and not ex opens,
acquisition ex re being a form of uti9. It i~ :r?ssi~le for the.slave.to ha~e
a peculium in relation to usuary, and a~qUlsltlOn I~ conn~xIOn .wlth. thIS
is ex relO. We have seen that employmg a slave m busmess IS ut~, not
~ 45.1. ll8.pr.
See Accarias, Precis, § 281.
Post, p. 370.
7
I! 7 8 12 5 6 15 pr . In 2 5 3
6 47.2. 46. 3.
15.1.2.
8 46. 4. 1i.
No d~ubt· the ;ul~s as to his liabilities and rights in case of damage. to the
slave are the same, ante, p. 358.
9 7.8.14. pr.; 45.3.23.
10 7.8.16.2.
1
3

15.1. 27. 6, 47. 4.

pr:

B. R. L.
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frui 1 ; hence he can be employed as institor and his contracts in that
capacity will enure to the usuary2. The text adds that usuary can
acquire iussu; this does not mean that every traditio at iussum of
usuary will be acquired to him, but only that iussurn is an indication,
not necessarily conclusive, that the acquisition is ex re usuarii. But
hire for services is the slave's typical fructus, and therefore the usuary
cannot locate his services, or rather canriot definitively acquire what is
paid for the hire 3• But Gaius tells us that he may take money from the
slave in lieu of services 4• This evasion is somewhat doubtfully put and
is attributed to Labeo. The resulting situation is not explained. It can
hardly mean that he lets the slave work for other people, the proceeds
going into the slave's peculium, belonging to the usuary. This would
be allowing the slave to locate his services. The reward for such
services would unquestionably belong to the dominus. It may be that
he allows the slave, in return for a sum,paid ex peculio, to dispose of the
produce, e.g. of a farm he is allowed to till, the proceeds forming part of
the peculium. It may mean that the money comes from the dominus,
i.e. from the peculium which belongs to him, so that usuary can now get
nothing out of his service though he can still acquire ex re. His service
then belongs to the peculium attaching to his dominus.
Operae servorum may be called a kind of usus 5• They are indivisible.
Thus a legacy of operae servorum must be given in full, and money
allowed if necessary for the Falcidian deduction, while in usufruct,
though the valuation, to arrive at the amount to be deducted, has to be
made in the same way, yet, when it is made, the heres can retain the
proper proportion of the thing itself6. The rights of personal enjoyment
in this case are as in u,sus 7 , but it differs in several ways:
(i) No text refers to it, except as created by legacy, and it is
commonly held that it can arise in no other way.
(ii) The beneficiary can let the operae or allow the slave to do S08.
(iii) It is not lost by capitis deminutio, or by non-use!>.
(iv) It is not lost by death of the beneficiary, but passes to the
heir 10• Apparently it is commonly for the life of the slave, but it may
be only for a fixed time.
(v) It is lost, as usufruct and usus are not, if a third person
usucapts the manll.

Operae Servi
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(vi) We are told that in actu consistit, and so it does not exist at
all, until dies venit-until it is actually duel. The practical meaning of
this seems to be that it cannot be lost, e.g. by surrender before that
time 2 • The idea has one other remarkable result. The legacy of usus
or usufruct " cedes" only on aditio 3. This postponement is partly due to
the intransmissibility of the right, and partly to the fact that earlier
"ceding" might increase the risk of loss by capitis deminutio. Neither
of these affects the present case, and yet, here, dies cedens is postponed
still further. Ulpian settles a doubt by saying that it cedes only when
it is actually claimed 4. It is clear that Ulpian has in . mind ,a legacy
for a certain time, and his rule means that the days do non begin to
run till the operae are claimed 5. If the slave is unwell, the person
entitled can wait till he is well again, but as Ulpian says, if the man
falls ill after the claim is set up, the days count as against the legatee.
It may be noted that a gift of operae servi is necessarily a specific
gift of the slave or slaves, alone, while one of usus might be, and probably
usually was, part of a wider gift, e.g. of usus fundi instructi. As a
specific institution it is a late juristic development. For Terentius
Olemens and J ulian it is another word for usus 6. Papinian, Paul and
Ulpian are the only jurists who treat it as having distinct rules, and
Paul shews 7 that its rules were doubtful in his time. What was
happening was the assignment of a strict legal meaning to an untechnical word of the lay vocabulary.
7.7.1.
Arg. 46. 4. 12, 13. 9. It could be let or sold as res futu1·a.
36. 2. 2, 3, 5. 1.
4 33. 2. 7.
5 Cp. 45. 1. 73.pr., infin.
6 7.7. 5.
7 35. 2. 1. 9. He cites Aristo as discussing the matter.
1

2

3

Ante, p. 342.
2 7. 8. 20.
sIn. 2. 5. 3; D. 7. 8. 12. 6, 14. pr. See Salkowski, op. cit. 118.
4 7.8.13.
5 7. 7.5.
6 35.2.1. 9.
In estimating its value, cost of maintenance must be deducted and nothing
allowed for service of incapables 01' pretium aflectionis.
7 7.7. 5.
8 7. 7.3; 33.2.2.
10 33.2. 2.
9 7.7.1; 33.2.2.
11 7. 1. 17. 2; 33.2.2.
1
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CHAPTER XVI.
SPECIAL CASES (cont.). S. COMMUNIS. COMBINATIONS OF
DIFFERENT INTERESTS.

XXVI.

SERVUS COMJlifUN1S 1•

REGARDED purely as a chattel, there is little to be said of the serv'us
communis. The general principles of common ownership apply, and a
few remarks will therefore suffice. He is the property of the owners in
undivided shares 2, and possession of him by one of his owners, omnium
nomine, is possession by all 3. A legacy of" my slaves" includes those in
whom I own a share 4 • They are reckoned, P'J"O Falcidia, in the estate of
each owner 5• The rights of ownership are necessarily somewhat cut
• down in view of the rights of other owners. Thus one of common
owners cannot put the slave to torture, save in a matter of common
interest 6. On the same principle, the actio servi corrupti is available to
one m~ster against another 7. The text appears corrupt, and there are
signs of doubt, whicQ. may be due to the fact that. t,h e slave is the
wrongdoer's own in a sense-a fact which is allowed to bar any action
on servi corruptio, for receptio, i.e. of a fugitivus, against a co-ownerB.
But even here Ulpian inclines to allow the action if the reception was
celandi animo, though he quotes Julian as refusing it in any case. It is
not easy to see why the relation makes any difference, since the act is
presumably a furtum, for which Paul and Ulpian are clear that actio
furti will lie against a co-owner 9. In all these cases an indemnity can
be claimed by communi dividundo, or, if they are socii, by pro SOCiOl0.
1 For an account of various modern theories as to the conception of common ownership, see
Zur Nieden, Miteigentumsverh3:ltniss, 13-26.
2 45.3.5.
3 41. 2. 42. pr.
Post, p.386. We shall see that these rules are important in relation to
acquisition through such slaves.
4 32. 74. The legacy is valid only to the extent of the share.
5 35. 2. 38. 1.
6 An application of a wider rule applicable to all common ownership, 10. 2. 27, 28.
7 11. 3. 9. pr.
B 11. 3. 9. pr.
As to this reception, ante, p. 269.
9 47.2.45; P. 2. 31. 26. Probably the rule isa late development, which Julian would have
rejected.
10 17.2.45; 11.3. 9.pr.; see also 9.4.10 and post, p. 375.
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For damnum to the slave by one of the oW,ners the others have the
actio Aquilia, pro parte I. For iniuria by one of the masters an action
lies as ' if it bad been by an outsider, except that no such action lies under
the edict as to verberatio, because it uses the expression servum alienum,
and the verberatio is done iure dominii 2• For theft or corruptio or
damnum by a third 'person, the common owners have their action. We
are told that this is pro parte in the case of damnum 3 , and from the fact
that, infurtU'ln, action by one owner did not bar action by the other, we
may infer that the rule was the same 4• In the case of iniuria the rule
is laid down that, for striking by a third person, each owner has the
action 5• But if the person who did the beating did it by consent of one
owner whom he thought sole owner, there is no actio iniuriarum to
anyone: if he knew there were other owners he is liable to all except
the one who consented 6. There is an at least apparent conflict in the
texts as to the distribution of damages. In the Institutes 7 we are told
that the damages need not be strictly pro parte, but that regard is to be
had to the position of the different masters. But Paul holds, citing
Pedius B, that the iudex must apportion the damages according to t~e
shares in the slave. It is clear that the Institutes deal only with the
case in which there is intention to insult the dominus, and the action is
therefore suo nomine 9• It cannot be said with equal certainty that the
other text is confined to cases in which there was no intent to insult
the owner, and the action is therefore servi nomine, but this is a
plausible distinction 10.
, The cases of redemption of a common slave who has been captured
and of the Aedilician actions on sale of a common slave have already
been considered 11.
For any injuries to the slave each owner can of course sue: the
right to compensation is, as we have seen, divided. But noxal surrender
must be in solidum to any plaintiff: haec res divisionem non recipit12. It
is, however, in the discretion of the iudex to order a surrender to the
owners jointly 13. In these cases, if he has been surrendered to one, the
matter can be adjusted in the actio communi dividundo l4•
For delict by a common slave 15 all his owners are responsible, and, on
a principle somewhat like that applied in case of delict by several
persons, the liability of each is in solidum. It is as if, says Gaius,
47.10. 15. 36.
s 9.2.19,27.2.
47.10.15.49.
6 47.10. 17. pr.
47. 10. 16.
9 Ante, p. 80.
its statement to a case in which an action servi nomine would certainly
lie.
. 1
11 As to redemption of captives, ante, p. 315. As to redhibition, ante, p. 68. As to specla
rules where the vendors were slave dealers, ante, p. 39.
12 9. 2, 27. 2.
13 9. 4. 19. pl·.
14 Ib.
15 See Sell, Aus dem Noxalrechte, 194 sqq.
1

4,

9.2.19.
47.2.46.5.

7 In. 4. 4. 4.
10 The text confines

2
5
8
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quoting Sabinus, he was defending totum suurn hominem, and he cannot

?~ allowed to defend in partl: this is not defensio at a1l 2• But while
Jomt tort feasors are not released by proceedings against one 3, a different
rule. applies here: since it is essentially one delict by one man 4. SatisfactIOn by one of the owners discharges them all, e.g. if with the consent
of the others he surrenders the man 5 or if he pays the claim 6. Action
against one releases all the others on litis contestatio 7. If the action
proceeds to judgment he can free himself by surrender, and for this
purpose he can can on the other owners to hand over their shares to
him, for surrender, giving security for return if he does not surrender
the demand being made by actio communi dividundo 8• If, instead of
surrendering, he prefers to pay, he can sue his Co-owners for their share
by communi dividundo, but can only recover their quota of the value of
the slave, if on the facts the condemnatio was for more than the value
so that it would have been better to surrender 9• If the other owner~
enable him to surrender, and he does so, but on the facts it would have
been wiser to pay, it seems that the other owners will have a claim in
communi dividundo against him 10.
Although if the action is once brought surrender of part is ineffective,
a~ owner can always free himself before action brought by surrendering
hIS part 11. It hardly seems likely that the injured party can be
compelled to accept this partial surrender, since it has the effect of
making him part owner and thus bars any noxal action against the
other owners 12. It is even doubted whether he has the lesser right of
c~~pensatio~ for the damage from his (now) CO-owners by communi
d~mdundo, SInce the wrong was before the community began. And
tho?gh this is allowed, it is a much less valuable right than that of
d~hctal damage~13. If the one owner, before action brought, abandons
hIS share, he wIll presumably be free from liability, and the share of
the other owners will be increased. It may be added that if one owner
refuses to defend any other can do SOI4.
We have anticipated the rule, based on the principle that one who
is noxally liable for a ma,n cannot have a noxal action for his actI 5, that
one Co-owner cannot have a noxal action against anotherl6. The case is
not without a remedy: the wrong must be allowed for by the other

! 2.9.4; 9.4. 5. pr., 8; 10.3.15; 11.3. 14.2.

246.7.17.
9. 2. 11. 2.
4 As to this unity, Sell, op. cit. 198.
4. 8.
6 11. 3. 14. 2.
7 11. 1. 20. pr.
4. 8; 10. 3. ~5.
. 9 Ib.; 10. 3. 8. 3.
The transfer IS to .ena:ble hIm to surrender if and when it shall be reasonable: this appears
from the fact that securIty IS taken for return if there is no surrender. '
11 9. 4. 8.
12 See n. 16.
13 9 4 8
a 9.4.26.2,6.
15 Ante, p. 107.
. . .
16 9.4.41; 9.2.27.1; 11. 3. 14. 2; 47. 2. 62. pr. ; 47.10.17. 9.
Ulpian suggests perhaps
from Proculu~, the reason that othel'wise the slave might determine which he would s;rve (9 2
27.1), but thIS would bar a noxal action in any case.
. .
5

8 9.
10 9 .
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owner in the actio communi dividundo\ and the iudex has discretion
to allow surrender of the part in lieu of damages: the liability passes
to a buyer from the co-owner exactly as noxal liability would. If the
slave dies the remedy ceases, except as to any profit which has been
received from the wrong 2•
The case is different where one of the owners was sciens. Such a
person is liable in full with no power of surrender 3. Some complications
arise from the fact that while he is so liable, the other owner is none the
less noxally liable. If the sciens is sued there can be no surrender, but
the ignorans is freed 4. If the ignorans is sued and surrenders, then
notwithstanding the general law as to consumption of actions, the sciens
can still be sued for any difference between the value of the slave and
the damni persecutio, which presumably means the damages for the
delict, and not the damage done 5• The rules as to contribution are in
the main simple. If the ignorans, being noxally liable, has been
condemned to pay, he can recover half from the other 6. It seems also
that he has a claim against him for deterioration of the slave whichever
of them has been sued, though one would have expected this rather in
case of iussum than of mere scientia 7• If the igno1"ans has surrendered
he has no claim except in respect of deterioration 8. These claims can
be made effective by iudici'um communi dividundo, if the community
still exists, but as that is essential for the action, the right can be
enforced'in the contrary case, if they are socii, by the actio pro socio, if
not, by an actio in factum 9. If the sciens has been condemned in solidum,
Paul tells us that he can recover the half, not of what he has paid, but
of the value of the slave, i.e. that part of the ordinary noxal liability
which would fall on ignorans 10• But in another te xt Paul says that on
such facts he can recover nothing: sui enim facti poenam meruit 11• This
is the unquestioned rule in the case of actual iussum in which Paul
himself uses very similar language: he can recover nothing, cum ex
•
I
.
suo delicto damnum patiatur I2 • In case of iussum the Innocent owner IS
entitled to complete indemnity, and if sued can claim a complete refund
from the iubens 13 • Thus Paul applies the rule for iussum to mere
scientia, in conflict with himself. The usual explanation is that in the
text in which he denies any claim in a case of scientia he really means
iuss'um. Sell objects to this that it is purely arbitrary, and himself
holds 14, from the use of the word poena 15 , that when Paul says he can
recover nothing, he means nothing but half the value of the slave, the
9.4.41; 47.2. 62.p1·.
2 47.2. 62. p r.
.
S Ante, pp. 114sqq.
9.4.9.
5 9.4. 17. pr.
6 9.4.9; 9.4. 17.pr.
·7 9. '4 .10.
8 The sciens must have given him half.
9 9.4. 10.
10 h. t. 17. pr.
So says also Marcellus in a different connexion, 47. 6. 5.
11 9.4.9.
12 h. t. 17.p1·.
18 47. 6.5.
15 9.4.9.
14 op. cit. 204, 5.
1
4

376

Delict by Servus Communis: Scientia Domini

[PT. I

rest being poena. In respect of arbitrariness this explanation has no
right to reproach the other: the text says very clearly that he can
recover nothing at all. The older explanation is preferable 1 : the matter
is of little importance, the contradiction is sharp, and there can be no
doubt as to which view represents the law.
There is a further complication: where several of a man's slaves are
concerned in a delict, the EdicV limits noxal liability, and provides that
the owner, while ~e can free himself by surrendering all the slaves
concerned, cannot be sued noxally for each, but can only be made to pay
what could be recovered from a single freeman who had done the act.
The limitation is conditional on his innocence. If he was sciens he is
liable suo nomine and noxally for each . of the slaves. If he was a
co-owner the innocent owner has the benefit of the Edictallimit, though
he has not, but may be sued on account of all. He can recover from his
co-owner only his share of the edictal liability, or if there were actual
iussum, presumably nothing at all. If the ignorans has been sued he
c~n recover half of what he ~as paid, and here, as in the case just
dIscussed (though Marcellus speaks hesitatingly), the sciens may be
.
sued for the rest of the damages 3.
If, of two domini, one dolo malo ceases to possess his part of a servus
noxius, the injured person can choose whether he will sue the other
holder by the ordinary noxal action, or bring the special praetorian
action against the dolose owner, in solidum 4 • The text is clear that it
is ~n electio, yet there seems as much reason for allowing an action
agamst the wrongdoer to survive as in the other case 5•
If one of common owners sued ex noxa falsely denies possession the
liability is in solidum against him but not against the other: no doubt
here too the detailed rules are the same 6•
If all the domini were scientes, we learn that each of them is liable
in solidum, quemadmodum si plures deliquissent, and action against
one does not release the others 7. We are told no more. The natural
inference from this language is that the damages are recoverable from
each: and that there is no right of regress 8. The language used is
preCls~ly t~at employed where the liability of one is independent of
what 'IS paId by the other 9. This implies the notion that they are
separate delicts, which as our text shews is not exactly the case. Where
there was absolute iussum, there is no reason to doubt that the law was
so, and this has as a corollary the denial of any right of regress, which
Both this and the adjoining 10 shew some confusion between scientia and iussum.
: Ante, p. 118.
3 47. 6.5.
4 9.4.26.2.
~ro~ably the text must not be understood to deny this: we may suppose the rules as to
contl'lbutIOn to have been as in the last case. The case is not very practical. If aU have dolo
malo ceased to possess there is the same electio, 9. 4. 39. pr.
.
611.1.17.
79.4.5.pr'.
. 892112'C481
9 9. 2. 11. 2.
. . . , . . , .
1
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would be meaningless. Sell 1 thinks that payment. by one dischargel.s all,
but that there is no right of regress 2 , a refusal whICh he shews not vO be
inconsistent with discharge by one payment, by citing the case of dolus
4
by two tutors 3. But this release is a rule special to dolus and oth~r
cases where the claim is for indemnification merely 5. The rule IS
probably the same in case of mere scientia, but if it be held that
payment by one releases, it is inevitable that .there be regress at least
to the same extent as against one' who was ~gnorans-perhaps to the
extent of half the damages 6.
We have seen that noxal actions do not lie for delicts by the slave
against one of his mast ers 7. Here too the law is somewhat affected. by
scientia on the part of one of the masters. In s~ch ~ ca~e there IS a
delictal action against the master personally 8. ThIS. cIrcumstance confirms the view taken above as against that of Sell, smce the scientia is
treated as amounting to a separate delict 9.
Where a common slave acts as exer.citor, all the owners who consent
are liable in solidum 10 and one owner may be liable to the other. So if
he is magister navis f;r one dominus, another may have an action on that
accountll. The same rule applies to institoria, and where several ow?ers
appoint, as the obligation is in solidum, it is imma~erial that t.hei.r .shares
are unequal: adjustment is arrived at by the actw . commum dw~dundo
or pro socio l2• In the actio quod iussu none are hable bu~ tho~e w~o
command, but they are liable in solidum l 3• So also none IS ord~arlly
14
liable to the actio de in rem verso except for what is versum to hIm. It
is said however in the next text that there is an exception to this 15.
Marcellus, commenting on the foregoing rule, .laid down. by ~ulian,
observes that sometimes one co-owner may be hable to thIS actIOn for
what has been versum to the other, being able to recoup himself by
action against the other 16 : quid enim dicemus si peculium servo ab al~ero
ademptum fuerit. And Paul adds, ergo haec quaestio ita procedit S1· de
pec1(;lio agi non potest. The rule is remarkable: the ~xplanator!
comment is obscure. Marcellus seems to mean that the actw de peculw
lOp. cit. 207.
2 Arg. 9. 4. 17.p1'.
3 27.3.1. 14; h. t. 15.
4 Girard, Manuel, p. 745.
5 4. 3. 1. pI'.
See also ante, p. 376, n. 5.
6 So Sell, Zoc. cit.
7 Ante, p. 374,. . .
. f'l' t
8 9. 2, 27. 1. The word used is voluntas. But III thIS conneXlOn knowledge WIth al me 0
prohibit is said to be voZuntas, 47. 6.1. 1.
,.
f
b th
9 If one owner is a caupo and uses the slave hi~ a?solute liability. for the t, etc.\
yB e
slave exists as against co-owners as well as ext1'ane~: It has no relatIOn ~o ownershIp..
~t
there is no personal delict and the liability is rather unreal, as he can claIm c?m~ensatlOn l~
cmnmuni dividundo, 4. 9. 6. 1. Ante, p. 122. There might of course be no clalill III commum
dividundo, e.g., where the slave was hired talis qualis.
10 14. 1. 4, 2, 6. 1.
11 h. t. 5. pl'.
12 14. 3. 13. 2, 14.
13 15. 3. 13; 15. ,4, 5. 1.
.
H 15. 3. 13. Though as we shall see each o,!ner is liable de p eculw for the ~hole fund.

Post,
p. 378.
15 15. 3. 14.

16

d
Presumably commum. d"d
W~ un o.

378

Servus Communis: Contractual Liabilities

[PT, I

is barred against one and not against the other, Paul seems to say it is
barred altogether, The most commonly accepted view is that this is an
analogous extension of the rule in the actio de peculio to that de in rem
verso, in the case in which de peculio is no longer available against the
owner who benefited by the versio\ since this enables the creditor to
recover by one action instead of compelling him to bring tw0 2 , This
explanation requires, what is not impossible, that Paul and Marcellus
ignore the rule that as between common owners, in view of the fact that
all the peculi'um comes into account, an owner can be sued de peculio
even though there is no peculium in respect of him 3,
In the case of the actio tributoria, all the domini who knew of the
trading must bring their debts into tributio: what is due to one who did
not know is to be deducted in solidum 4,
In the actio de peculio the matter is complicated by the fact that a
slave may have peculi~{;m with one owner and not with the other 5, and
the peculium may be either a joint fund or in distinct funds 6, The
general rule is that the actio de peculio may be brought against anyone
of the owners on the basis of the whole of the peculium 7, As the owner
sued is liable over the whole fund, he is entitled to deduct debts due to
other domini 8, and the liabilities may be finally adjusted by communi
dividundo 9 , The enlarged liability depends on the existence of this
right 10, But an owner in respect of whom there is no peculium, though
he can be sued de peculioll, cannot be made to bear any part of the
burden in the ultimate distribution 12, The action for contribution can
be brought immediately on, condemnation de peculio: it is not necessary
to have actually paid 13, We are not told expressly the basis of adjustment, but several texts 14 shew that it was not determined by the fate of
the acquisition, but that the liability was borne in proportion to the
shares in the peculium, the reason assigned being that the payment has
released the non-payer ,from an obligation 15. If the peculium .does not
suffice to pay all, the action can be brought again 16, and as in the case of
1
2
3

Von Tuhr, De in rem verso, 240sqq. He cites other explanations.
i .e. ,de peculio against one owner followed by de in 1'em ve1'SO against the other.

15. 1. 12. This text is Julian's, and shews that the present rule as thus explained,
cannot be due, as Von Tuhr supposes, to him. It is possible that some part of the hypothesis
of Marcellus has dropped out. See Von Tuhr, loc o cit.
4 14. 4. 3. pr., 5. 10.
s 15. 1. 7. 1; 45. 3. 1. 2; and for several cases, 15. 1. 16.
6 15. 1. 15.
7 10. 3. 8. 4, 9, 15, 25; 14. 4. 3. pr.; 15. 1. 11. 9, 27. 8, 51.
8 14. 4. 3. pr.; 15. 1. 11. 9, 15.
9 10. 3. 8. 4, 15; 15. 1. 27. 8.
10 15. 1. 51. A and B have common property including a slave. A sells his share of the
slave to C. A creditor sues C de peculio . C is not liable to the extent of A's peculium, as he
has no means of redressing the balance, If the creditor sues B within the annus utilis, B is
liable to the extent of A's peculium, since A is liable de peculio and, as they have common
property, the matter can be adjusted. If the year is up, A's pectdium is not reckoned in any
case, h. t. 37. 2.
11 15, 1. 12.
12 15. 1. 27. 8.
13 10. 3. 15.
14 10. 3. 8. 4, 25; 15. 1. 27. 8.
15 It must be remembered that acquisitions were common: there might however be a fm'ther
adjustment,post, p. 386.
16 Post, App. n.
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use of apt words. Thus if the acquisition was nominatim for one or more
one or more acquired the whole l • So if the acquisition was at the
~ussum of one, .though the matter is disputed, the rule is laid down that
he alone acqUIres: iuss~m is ~quivalent to nominatio for this purpose 2.
Furthe~ th~re ar~ cases, In whICh one acquires alone apart from iussum
or nom~natw, mamly dependent on the principle that what cannot from
any .cau~e be acquired to one goes to the others pro rata 3. But the
applIcatIOn of all these principles is full of difficulties.
Th: effect of no~inatio must be carefully analysed. It is a well
recognIsed r?le that. If a slave makes a stipulation, nominatim, in favour
?f o~e who IS not ~lS ~aster, the effect is merely null: the stipulation
IS vOId. , Th~ nom~.natw excludes his master, who is not named, but it
~oe~ not avaIL to gIve a right to the extraneus. In other words its effect
IS SlIl~pJy ~egative or exclusive. The intent of the slave is not a
:atenal pomt.. ~t cannot make an owner acquire what he would not,
part from thIS mtent. The same principle governs the case of a
common slave. The nomina,tio of one master necessarily excludes the
ot?er~. The fact that the named one acquires the whole is due to the
prm~Iple that. wh~t cannot be acquired to one goes to the othe r 4. Each
of hI~ owners IS hIS owner and can thus acquire all his acquisitions5. If
he stI~ulate~ no~inatim for the owner to whom the thing belongs already
the s~IpulatIOn IS a mere nullity 6. In one text we are told by Papinian 7,
that If a ~omm~n slave of A and B stipulates from a third party for the
part .of hIm WhICh belongs to A, nominatim for B, this is valid and B
acquIres: and that if no name is mentioned all goes to B in the same
w~y8.. Th.e text adds that if he .stipulates for the same part sibi dari,
thIS IS VOId, presumably as bemg an absurdity 9. Elsewhere UI .
10 th t h '
pian
says.
a. e ca~n~t stIpulate for himself sibi dari, though he can
dom~no da~~. ThIS IS not quite the same case, for he stipulates for the
whole of hImself. It can be valid only for that part which the owner
has not already.. If it were, or could be read, dominis dari, each would
presumably acquIre against the outsider an obligation for the part which
bel~nged to the othe~. This is perhaps what Ulpian means by the
closIng words: non en~m se domino adquirit, sed de se obligationem.
.The rule. as to ~he effect of nominatio applies to all kinds of transactIOn, to stlpuJatIOn ll, mancipation l2, traditio 13, emptio, mutuum 14, and

~hat

g
1, T a kin in proportion to their share in him. G. 3. 167; In. 3. 28. 3' D. 41. 1 37' 45 3 5
7 . pr.,
28 .3.
,
',
.. ,
~ 45. 3. 5, 6.
3 41. 1. 23. 3.
7. 1. 25. 4; 41. 1. 23. 3.
: Thus he can acquire correal obligations for both, 45. 3. 28. 2, 29.
7. 1. 25. 4:
1 45. 3. 18. 1.
8 P
9 SalkowskI, op. cit. 86.
10 45 3 2
ost, p. 389.
~! G. 3. 167; In. 3.. 28. 3; D. 41.1. 37. 3.
. . .
12 G. 3.167.
14 !51. 1 , 3 7. 3.
ThIS may have been written of mancipatio.
. 3 • 28 .3.
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even acceptilatio\ which, as being a release from debt, is a form of
acquisition 2. Gaius applies it to quodlibet negotium 3•
If a slave takes a promise to himself and one owner, nominatim,
ordinary principles apply-the named dominus takes half, and all the
domini, including the one named, take the other half pro parte
dominica 4. If he stipulates in the name of some or all of his domini,
the principle above laid down would lead to the view that the nominatio
will have no effect except to exclude those not named: the nominatio
confers no right on any dominus which he had not apart from it. Thus
the named masters ought to take pro parte, and if all are named the
nominatio will have no legal effect. So Ulpian decides 5. But
Pomponius holds that if two domini are named, they take equally,
though if it had been dominis meis they would take pro parte. If
the words were to A and B, dominis meis, the order is material, the earlier
being the material party, the later mere demonstratio 6 • As Salkowski
shews 7, the origin of Pomponius' view is in the rules of interpretation
applied to wills imposing burdens on the heres. If they are mentioned
by name, and especially if some only are named, it is presumed that the
testator intended them in their personal capacity, and the liability is
equal. If they are called heredes, the liability is pro parte 8• Salkowski
holds the analogy applicable, but it seems out of place. In the case of
a will we have to do with the intent of the testator, with words used by
one who could make what disposition he liked, and whose intent governs
the whole matter. In our case we have to do with a slave whose intent
is not material, and whose nominatio has only a privative effect, a point
which Salkowski seems here to overlook 9.
If the stipulation be to A or B (domini) it is void, as neither can be
regarded as solutionis causa adiectus, for both can acquire on the stipulation, which is thus void for uncertainty 10. If the same stipulation is
made with a condition, "whichever be alive" on a day fixed in the
stipulation for payment, Venuleius and Julian hold it still void. It is
not saved by the condition, though on the day one be dead, so that
there is no uncertainty 11. J ulian seems to hold that, as a stipulation ex
praesenti vires accipit, there must be no uncertainty in the original
1 ~6.

4. 8. 1.
2 46. 3. 63.
s 45. 3. 28. 3. Salkowsld thinks, on the evidence of the language of the texts, that the rule
applied originally only to cases in which the restriction appeare~ in the formula of .the
transaction and so not to informal transactions. ~Mutuurn he thmks an early extenSIOn .

Op. cit. 75.

45.3.4.
5 45.3. 7.pr.
45. 3. 37.
7 loc. cit.
The rule being one of pure construction there were differences of opinion. See 30. 54. 3;
h. t. 124; 45.2. 17, cited by Salkowski.
9 He urges a further argument ab inconvenienti.
. . .
10 45.3.9. 1, 10, 11 unless some other circumstance shews that one IS only solutwms causa
adiectus, 46. 1. 16. pr. Cassius and Julian are cited in support: there is no sign ,of dispute.
11 45. 3. ~1.
4
11
8
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formula~ion .

Salkowski observes 1 that J ulian's argument proves too
m,:c~: It would, he says, invalidate any conditional stipulation. But
thl~ IS .h~rdly the case: the argument deals only with stipulations in
whlCh It IS uncertain which acquires, not with those as to which it is
uncertain whether there will be any acquisition at all. But the decision
~s not dependent on the rather ill-expressed argument. The stipulation
IS defective in that it leaves it quite uncertain what is to happen if they
both survive. There seems little authority for the effect of conditions
in saving .stipulations which as drawn are subject to an ambiguity or
doubt whlCh may be cured by time 2• J ulian elsewhere discusses a
somewhat similar case. The common slave stipulates for 10 to T, on a
certa~n date, :vith a further clause: "if you do not then give it, do you
pr.omlse. to gIve ~ (the other owner) 20?" These, he says, are two
stIpulatIOns, but If T sue after the day is past, he can be met by an
exceptio. doli 3 • In the foregoing case there cannot be two stipulations
even wIth the help of the principle that a stipulation by a common
slave is as many stipulations as he has masters 4.
Another case may be noted. A common slave stipulates, sibi
aut P aut S, dominis. Ulpian holds that the word sibi acquires to all
the masters and that the stipulation so far as it names P and S is void,
on which account they are validly put in as solutionis causa adiecti 5•
This seems quite in accordance with principle. The word sibi confers
the rig~t on all domini: the names which follow could not in any case
confer rIghts on anyone, and the word sibi prevents their privative effect.
It is this word sibi which distinguishes this case from that of a stipulation: Titio aut Seio, do minis 6.
The principles are well- illustrated in another text of J ulian's.
A common slave stipulates to one dominus, A, by name. Then from
a fidei·ussor he stipulates for the same payment" to A or B, domini."
This is valid, B is only solutionis causa adiectus 7 ; the point is t.hat as a
fideiussor cannot be liable to one to whom his principal is not, there can
be no question of B's being entitled.
To complete the statement as to nominatio, it must be said that the
origin of the acquisition is immaterial: if a stipulation is nominatim
Titio ex re Maevii, Titius alone acquires S, and where on these rules one
acquires or is excluded unfairly, the matter is adjusted by communi
dividundo or pro socio 9•
cit. 83.
As to those which were impossible, see Accarias, Precis § 508.
45. 3. 1. 6.
4 h. t. 1. 4.
'
5 45. 3.11. It may also be Julian's view.
6 Salkowski, Ope cit. 84, objects to Ulpian's reasoning, but hardly takes enough account of
this point and of the fact that nominatio is privative merely: it simply bars those owners who
are not named.
7 46. 1. 16. pr.
S 41. 1. 23. 3.
9 45. 3. 28. 1.
lOp.
2
3
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As we have seen, iussum by one master is put by later law on the
same footing as nominatio 1 • The rule in nominatio is a direct result of
the fact that nominatio of a third party in any transaction prevented
acquisition to the owner. This was not the case with iussum by a third
party, and thus it is not surprising that the recognition of the effect of
iussum was later. For the time of Justinian, the texts are explicit and
general : iussum pro nomine accipimus 2• But they are few and some
are interpolated. Gaius tells us that the Sabinian school put iussum on
a level with nominatio, while the Proculians treated it as having no effect
at alP. The Institutes speak of the question as only finally settled by
a constitution of Justinian 4. On the other hand, texts of Ulpian which
5
have no sign of interpolation treat the matter as quite settled , and the
only rule laid down in Justinian's constitution is that if a stipulation is
made on the iussurn of one master, nominatim to another, the former
will acquire 6. The law speaks of this matter as having been much
debated, but, apart from concurrence of the two, treats the recognition
of iussum as settled. The only text in the Digest referring to the
matter, and earlier than Ulpian, is one by Pomponius, the curious
language of which suggests, first, that not all Sabinians, but only some
named Sabinians, allowed force to iussum, and, secondly, that they were
not sure of it: they say: posse ei soli adquiri 7 • The text has certainly
been handled by the compilers. It is tempting to treat this text of
Pomponius as shewing adoption by some Sabinians of. the vie:v t~at
iussum was effective, that of Gaius as shewing the adoptIOn of thIS VIew
by all Sabinians, and those of UI pian as shewing acceptance by ~ll
jurists. But such exactitude the texts are not strong enough to permIt.
If iussum concurs with nominatio, i.e. a master orders a contractS,
and the slave contracts in the name of another, all we know of antejustinianian law is t~at there were disputes. Justinian settles the
matter, but his enactment contradicts itself, and commentators from
the Glossators on have disagreed as to which line he takes. The most
generally accepted view, i.e. that if the direction was to cont~act ~n the
name of the iussor this prevails, but if it were a mere dIrectIOn to
contract, the nominatio does, is a mere plausible guess. It has no logical
basis, but it may have approved itself to Tribonian 9.
It must be supposed that iussum could not be by ratification: the
common acquisition once completed could not be varied by one master.
1 Iussum here means direction to the slave: it h as no close connexion with such iussum as
bases an actio quod iussu.
2 In. 3.28.3; D. 7.1. 25.6; 45.3. 5-7.pr.
3 G. 3. 167a.
4 In. 3. 28.3.
.
G 7.1. 25. 6; 45.3. 5, 7. pr.
See Salkowski, op. c~t. 93, 98..
~ C. 4. 27. 3.
7 '45. 3. 6.
See for discussion of this text, Salkowski, op. Cit. 91 sq.
S Either in his name or without this instruction.
.
9 See Salkowski, op. cit . 96,98, for this and his own different hypotheSIS.
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We can now return to the general principle. There are several
special cases to consider 1.
(i) Treasure trove. Here the rule is that if a common slave finds
treasure in a third person's land, the finder's half is divided amongst
his owners, pro portione 2 • This is clear, but the following text says that
if it is found on land of one owner, both the owner's half and the
finder's half go to the owner of the land 3. Principle seems to require
that he should take only his share of the finder's half. Salkowski holds
that the rule stated is to be confined to the case in which the treasure
is found during work ordered by the owner, which would put it on a
level with acquisition iussu unius domini, with which the text expressly
compares it'.
(ii) Hereditas. If a common slave is instituted his masters are
entitled pro portione 5• In strictness as there is only one institution
there should be only one entry. But the slave can enter either at once
for all or separately for each owner who authorises entry. We are told
by Paul that the right of entering separately is not based on any theory
of testator's intention but . is in the interest of the masters, utilitatis
causa, lest delay by one injure the others 6. The effect of entry at the
command of one is to acquire to that one only to the extent of his
share, with ultimate accrual if the other domini do not order entry
within the period allotted 7. Each owner has a separate tempus deliberandi, which of course may not be the same in all cases S• If the
slave has entered under the orders of one master and is afterwards
freed, he can himself enter on his own account for the other half!l. This
must be true only if the time allowed to the other master for deliberation
has not expired: whether he had a new time or only the residue of the
old is not told us.
All this looks very like treating them as dist~nct institutions. But
this is negatived partly by the rule that he could enter once for all, but
more obviously by the fact that, if the slave has once entered, the death
of another master without ordering entry will not make a caducum.
But there are traces of the view that they are distinct institutiones, in a
certain conflict as to substitution. If one is instituted for several parts,
he cannot take one and refuse the other, whether anyone is substituted
to the other part or noVO. In like manner Paul, the author of this text,
says, elsewhere, that if the common slave has a substitute, entry at the
order of one master bars the substitute, i.e. it is one institution 11. But
Scaevola says that the substitute will take the share of any owner who
In the following remarks Salkowski's exposition is in the main followed.
41. 1. 63. 1.
S h. l. 2.
op. cit. 3sqq. He thinks the limiting words are purposely omitted as they occur in the
next case.
7 h. t. 67.
I! 29.2. 6S.
s In. 2. 14. 3.
S 2S. S. 1. pr.
g 29.2.64.
10 29. 2. SO. pr.
11 h. t. 65.
1

2
!
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does not authorise entryl. This must rest on the view that they are
distinct institutions, and not in any way joint, i.e. the substitutions
must be regarded as distinct substitutions in each case 2.
(iii) Legacies, etc. 3 The general rule is simple: a legacy to a
common slave goes to his owners pro portione 4• But when we get beyond
this there are disputes due to differences of opinion analogous to those
mentioned in connexion with institutions, i.e., as to whether it is to be
regarded as one legacy or several, whether the individuality of the slave
is to be considered or those only of his domini. Thus if a legacy is left
to a common slave under a condition of paying money, some jurists
think the condition cannot be satisfied per partes, but only by paying
all. The rule of the Digest given by Paul is that each owner can satisfy
pro parte and so acquire 5• This is the rule in cases where a legacy is
left to two persons on such a condition- enumeratione personarum videri
esse divisa 6, but not, says J avolenus, where it is left to one, even though
circumstances divide it so that two stand in the place of the original
legatee 7. It is clear that the legacy to a common slave is for this
purpose regarded as two. So J ulian says, if a thing is left to a common
slave, one can accept and the other refuse, nam in hanc causam serv'Us
communis quasi duo servi sunts. On the other hand, a senatusconsult
under the lex Cornelia de falsis, penalising the writing of legacies, etc.,
to oneself, applies to legacies to a common slave: the name being a
falsum must be struck out, and the whole gift is void 9. A word cannot
be pro parte pro non scriptol0. Upon the question of accrual, the dispute
is clearly brought out. In a legatum per vindicationem to two persons
coniunctim or disi'unctim if one refuses the other takes all, each being
entitled in solidum- partes concursu fiunt. How if the legacy was to a
. common slave? Here on the Proculian view reported by Celsus, there
is no accrual, non enim coniunctim sed partes legatas,- nam si ambo
vindicarent, ea~h will have the part he had in the slave l l • That is to say
that each is not entitled in solidum, and limited to a share only by
concurrence 12. This construction of the gift does not seem inevitable,
but it is accepted even by those who come to an opposite decision on
the actual question, and hold that there is accrual. J ulian holds, as
reported by Ulpian 13, that if one of the common owners refuses, the other
gets it all, notwithstanding that they take pro parte dominica, and not
2S. 6. 4S. pr.
.
.
.
Salkowski, op. cit. 15. But the last clause may be a hasty lllterpolatlOn.
Salkowski, op. cit. 19 sqq.
<1 30.50. pr.
5 35. 1. 44. S.
35. 1. 54. 1, 56.
7 h. t. 56.
S 30. SI. 1.
9 4S. 10. 14. pt'.
Post, p. 390.
..
.
10 This is in fact the decisive point, which deprives the text of mu?h force III thIS ~onnt:xlOn.
11 31. 20. The reasoning is defective: this would be equally true III a legat1tm comunct~rn.
12 Cp. 32. 80; D. 35. 1. 54. 1; 7.2. 1. pr" 3; Vat. F. 75,76,79.
13 Vat. Fr. 7[). 2; D. 7. 2, 1. 1.

1
2
S
6

B. R. L.

25

386

Acqu'isitions by Servus Communis

[PT. I

equally. This, says Julian, is because the persona of the slave is looked
at. That is not very lucid. But the next text in the Vatican Fragments,
laying down the rule that if it be left to a servus commttnis and Titius,
and one master refuses, his share lapses to the other, remarks that this
had been disputed, but the author, Ulpian, approves J ulian's view, not
on the ground of i1.,(,s accrescendi, but because quamdiu servus est cuius
peTsona in legato spectatuT, non debet perire portio 1. It is curious to
find J ulian, who holds that a servus communis in case of legacy quasi
duo seTvi sunt2, cited as authority for this view which seems to contradict him.
(iv) Possession 3• There is little to be said here. Possession by
one of common owners is possession by all. This must be nomine
Omni1.lrn 4, and applies to retaining, not to taking, possession. There is
no reason to suppose that apart from peculium one of common owners
who had not given iussum possessed a thing held by a common slave
till he knew the slave had it v• In general we acquire possession through
a common slave, sicut in dominio adquiTend0 6, which does not mean that
when we acquire the one we acquire the other, but only that the rules
as to the effect of iussum and nominatio, and as to acquisition pTO Tata
in ordinary cases apply here too.
.
(v) Acquisition ex Te unius. It is a general rule that the source
of the money with which any acquisition was made is immaterial: the
acquisition is common pro Tata. A thing acquired by a common slave
with stolen money is common 7• So, obviously, if the 'thing with which
it is acquired is the property of one owner: still the acquisition is to
all, subject to adjustment by iudicium communi dividundo. This is
laid down in general terms in many texts S• It is immaterial whether
it is ex peculio unius or with his independent property, not held by the
slave 9. Where an owner hands over property to a common slave on the
terms that it is to remain his, and the slave buys land with it, the land
is common 10. Adjustment by communi dividundo is of course a remedy
for any injustice l l : the rule is clear. A striking instance apart
from pec1.,lli1.wn is that of damnum infectum. Where a common slave
stipulates damni infecti, it is as if all the owners had stipulated, pTO
paTtibus. There is no hint that the menaced property was itself
1 Vat. Fr. 75. 3-5; cp. 7. 2. 1. 2 and 31. 40 which Salkowski regards as possibly illustrating
the same view.
.
2 30. 81. 1. He limits it: in hanc causam.
The text refers only to usufruct, but the
reasoning and the rule that the gift is only pro paTte are not so limited.
.
3 Salkowski, op : cit. 33-44.
4 41. 2. 42.p1·.
5 41. 2. 1. 7.
.
6 Ib.
See also post, p. 387.
7· 41. 1. 37. 2. But the text is not without difficulty. It raises the question what kind of
payment suffices to cause the ownel'ship to pass on delivery on a sale.
.
8 10. 3. 24. p1"; 41. 1. 37. 2,45; 45. 3.28. 1.
9 45.3.27.
10 41. 3. 37. 2.
11 There must be difficulties as to this adjustment, where the slave has peculia of all his
owners and is actively dealing with all of them. See Salkowski, op. cit. 70-73. .
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common 1, One text raises an apparent difficulty. J ulian says that if
a common slave lends money out of the peculium of one owner, he alone
'acquires the action ex mutu0 2• But as no person can acquire ex (mutua
unless he was the owner of the money lent; this is a mere application of
the principle that what cannot be acquired to one goes to the other 3 •
(vi) Bilateral contracts. To say that each acquires the rights pTO
portione and is liable in solidum, de peculia, subject to adjustment by
coml1umi dividundo, does not sufficiently explain the situation. There
is at least one case in which such a subdivision of the resulting rights
is not possible. If a common slave buys, one of the owners cannot by
paying his quota acquire an actio ex ermpto for delivery of his part\ nor
can he, on paying all, claim delivery of all: he has a right under the
contract only to a part. If the thing bought has been delivered, there
can be no redhibition unless all consent 5. Other similar cases may
arise, e.g., under a sale in which the buyer has a right of withdrawal
within a certain time 6 , and under the other well known pacta adiecta. The
texts do not discuss these cases. Can one owner claim relief for laesio
enormis 1 If a common slave lets a house, can one owner forfeit for
non-payment of rent, pTO parte, or absolutely, if the others do not wish
to do so? Probably, in all these cases, all must consent, but there is
no authoritative answer to the questions.
(vii) Intent of the Slave 7 • We have already considered the question
whether the intent of a slave can vary the effect of a transaction. One
text, dealing with a slave of one owner, and saying that the master
acquires possession through the slave only if the slave intends to acquire
it to him, we have rejected as a statement of the classical lawS. The
same point arises in certain texts dealing with common slaves. In one
text we a~'e told by Paul that we can acquire by a c.ommon slave
possession for our8elf alone, si hoc agat servus 'ut umi adquiTat, ,sicut in
dominio adquirend0 9• Here too it seems likely that the words si ...
adquiTat are a hasty and wrong explanation by the compilers, the cases
in the mind of the jurist having been norminatio and iussum. But there
is one pair of texts in sharp contradiction with each other which need
careful examination. Ulpian sayslO that if one intending to benefit me
delivers a thing to a common slave of me and Titius, and the slave takes
it either for Titius or for both, then, notwithstanding the intention of
the slave, I alone acquire, just as, .if a thing were delivered to my
procurator, with the intent that I should acquire, and he took it for
39. 2. 42.
2 45. 3. 1. 2.
12. 1. 2. 4, Salkowski, op. cit. 68-70.
4 21. 1. 31. 8.
5 h. l. 7. If a common slave is soleI there is redhibition 1J1'O pa1'te: the effect would not here
be to force part ownership on one who was not common owner before, h. l. 10.
6 41. 4. 2. 5.
7 Salkowski, op. cit. 45-64.
8 Ante, p. 133.
9 41. 2. 1. 7.
10 39. 5. 13.
1
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himself, he would acquire for me not for himself. On the other hand,
Juliani, dealing with a hypothesis which differs only in that the common
owner has certainly given previous authorisation to the intending donor
to deliver the thing to the common slave, says that if the slave takes it
intending it to be for Titius, nobody acquires, and if the slave intended
it to be common the transfer would be void as to half. And he says
that in like case, if a procurator took it for himself there would be no
transfer of ownership. It is clear on these texts that the deliverer names
his intended beneficiary. But this has no relation to acquisition nominatim, for it is perfectly clear on the texts that in that case the nominatio
proceeds from the slave. All the texts assume this and one expresses
it very strongly2.
Our two texts have been discussed and explained from time immemorial. N one of the explanations has been accepted ' as solving the
problem 3. Only a few remarks will be made here, and those with little
confidence. There are two questions: (1) Why was the acquisition,
apart from the intent of the slave, not common? (2) Why was the
slave's intent material? The intervention of a slave in a transaction
may occur in three ways. He may be employed merely as a messenger
to take the thing to his owner. In this case the delivery is not complete
till the master has it: there can be no question of the personality of the
slave 4. He may be the party to the whole transaction or to the conveyance which completes it. In that case acquisition is through him, and
in the circumstances of these texts the acquisition would on the face of it
be common. For there is no iuss1('m or nominatio and it is clear, from
the earlier law as to donatio to a bona fide serviens, that the express
intention of the donor to benefit the holder does not prevent acquisition
to the owner 5• But the slave's intervention may take a third form. If
I direct my vendor to throw the thing in the sea, or in any way to
dispose of it, and he does so, that is a valid traditio to me. The same
is true if he delivers it to some other person for me, and it is immaterial
who that person is: the acquisition is to me, if, for instance, the thing
is delivered to a slave I have hired, who is to work on it. The slave is
a mere receiver: there is no real question of acquisition through him 6.
This seems to be the present hypothesis and the acquisition is direct to
the master who directed delivery to the slave. This makes Julian's
text orthodox, as to the first point 7•
41. 1. 37.6.
45. 3. 28. 3. So also it is not iussu., for the slave does not receive any iussum..
See Salkowski, op. cit. 56 sqq. for explanation and references to literature.
Salkowski, loco cit.
5 Ante, p. 344.
See, e.g., 15. 4. 5.pr.; C. 4, 26. 4.
7 Ulpian says nothing of authority to deliver to the slave, but as S. shews (op. cit. 57) the
structure of his argument requires it.
1
2
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Is the slave's intent material? No, says Ulpian, but, according to
Julian, the transfer is effective only in so far as the slave takes with ~he
intent of receivin cr for the intended donee. It may be that Juhan
is guided by preci~ely the consideration that the slave is. not the agent
who acquires, but a mere receiver who cannot be such m so far as he
refuses to act as such 1.
Both texts treat of donatio, and Salkowski holds 2that the rule applies
only to that case. If the above accou~t ~s correc~, it must appl!
equally to any case in which the transactlo~ IS essentIally the master s
altogether. But if a sale had been chosen, It would have b~en necessary
to distinguish according to the circumstances o! the p.revlOus con~rac~.
In donatio this is not the case. The declaratlOn of Intent to gIve IS
not itself a transaction and has no legal force. Whether it be made. to
the slave or direct to the master it is at once the master's transactIOn
when it is communicated to him and he directs delivery to the slave.
There are cases in which, independently of nominatio or iussum, one
of the common owners acquires to the exclusion of the other. Th~y all
turn on the general rule, adopted on practical grounds of convenIence,
that what cannot be acquired to one of the common owners goes to the
otb er 3. The rule is consistent with the principle that each owner,
being owner, is potentially capable of acquiring in solidum. The cases
discussed in the texts are the following.
.
(a) If a common slave stipulates for a servitude, i~ wi~l be acquued
only to such of his owners as have tene~ents to w.hlCh ~t ca~ attach.
Those who have such tenements will acquue, each ~n sol~dum. If he
mentions . the land to which it is to belong, then it attaches to the
owner of that land, wholly and alone 5•
(b) Where one owner is about to marry and dos is promised to the
common slave. Here the rule can apply only if the words used, or the
6
circumstances shew what marriage was in view •
(c) A thing promised to a common slave by a thi.rd part~ belongs
already to one master. Whether the stipula~ion was sme nom~ne,. or ~o
all by name, the whole will go to those of hIS masters to whom It dId
not belong 7 •
(d) A slave of A stipulates with 0 for a performance to a commo~
slave of A and B. Here so far as the common slave belongs to B, he 1 S
servus alienus. But, says Julian, the rule applies that what one owner
1

This may be the explanation of Paul's anomalous view in 41. 2. 1. 19, ante, p. 133.

: Wa~~~:{i' shews (op. cit. 99) that the rule is one of great antiquity (26: 8. 12). kIt is
stated many times (In. 3. 17. 3; D. 41. 1. 23.3; 45.3.7.1,19, etc.). The followmg remar s are
mainly from Salkowski.
6 45 3 8
4 45.3. 17.
5 45.3.7.1.
...
7 Though it be a part of himself, 45. 3. 18. 1.
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cannot acquire the other does. To bring this rule into operation we
ha~e, he says, to treat the stipulation as two dist,inct stipulations, one
valI~, the other .void, each for the full amount l • This is straightforward,
but It has the dIfficulty that the transaction is not by the common slave
at all. The acquisition is made by the slave of A. It is a bold rule of
construction to avoid the inconveniences which would have resulted if
the claim had been limited to one halP. It is in fact the Sabinian view
of th~ e~ect ?f a stipulation" to me and a third person." The survival ·
of thls VIew Into the Digest seems to be due to the fact that the words
are here construed as two stipulations, and not as one, in which case A
wou.ld. acquire, in the Proculian and later view, only one half. The
Sabm1ans treat such a stipulation as one, with a name uselessly added 3.
(e) Where a legal rule bars acquisition to one owner, the other
takes al1. Thus if a ptt{;pillus alienates to a common slave one of whose
owners is his tutor, the conveyance to the tutor cannot take effect as
he cannot authorise a transaction for his own benefit4. Here too' we
have Ju~ian to deal :with, and it is probable that he regarded it as two
transactIOns, oth:rw1se, as Salkowski says5, the authorisation being pro
parte null, the gIft ought to have been valid only pro parte. This seems
the only case mentioned 6.
Many difficult questions arise where the transaction brings one or
more of the common owners into play on both sides; e.g. on purchase
by a common slave. fro~ o~e of his owners. The general principle is
that suc~ a ~ransactIO~ IS VOId, so far as concerns the proportion of the
~lave whICh IS vested In the other party.
If he stipulates n01Tl,inatim or
~ussu for one master, from another, the transaction is O'ood but if he
stipu~ates simply: the contract is void as to that part him' which the
promIsor owns, sInce a man cannot stipulate with himself or his own
slave. The rest goes to the others 7. It is not a case for the rule that
what cannot be acquired to one goes to the other: the transaction is
pro :parte .wholly void. In one case the slave appears on both sides.
Havmg stIpulated for his master A from his master B he takes an
acceptilatio for B from A. This is quite valid 8• If a c~mmon owner

0/'

1 45.3.1. 4.
th2 S~lkows.ki discusses (op. cit. 106 sqq.) the inconveniences which would result from the
0th er v~ew! smce we must assume that the form was not adopted for no reason but because the
o er ~ ave was concerned. He takes a somewhat different view of the me~ning of Julian's
reasonmg.
•
: G. 3. 103:
.
4 26. 8. 12.
5 op. cit. 112.
S. (op: c~t. 114) disc~sses tJ;le case of a man who writes a legacy to a man of whom he is
part owne~. th~ name b~ll1g a jalsurn the whole thing is void, 48. 10. 14. 1. The text has traces
of an earli~r VIe:" that It may hav.e been valid for the other owner. Julian appears obscurel .
Ifh~ehhheldd fltilvadhd sat a!l he must, It seem~, have held it wholly valid as two distinct gifts one ~f
W lC
a a e.
. discusses other possIble cases.
.
h' 7
7. \ He may stipulate for. himse~f nominatim to one of his masters though not to
Im:e, . 3. ,18. 1. See. SalkowskI, op. c~t. 85.
46.4. 8. 2. No authOrIty on other contracts.

4J'1i5

CH. XVI]

A.cquisitions frorn one of joint owners

391

pledges his part of the slave to the other this is valid, and will have to
be reckoned with in communi dividtttndo l • No doubt the slave can do
it himself.
There are few texts dealing with conveyance inter vivos. Where an
owner gives money to a common slave, if his intent is merely t~ add to
his peculitt{;m, held on his account, there is no change of ow:nershIp. But
if he gives it as he would have given it to a servus alien'us, the .others
2
take that share of the gift which they have in the slave : hIS own
proportion remains with the donor. Another text, obscure and corrupt,
seems to lay down the same rule 3• It will be observed that the rule
brings about the same result as if the conveyance had. been wholly
valid: the owner of the slave has his right share of the tbmg conveyed,
but by retention, not on conveyance. There is another caRe in the
same range of ideas, but turning on a different principle. A common
slave gives from his common peculium to the wife of one of his owners:
4
the gift is void in proportion to the husband's sh~re .in the slave •
In relation to hereditas there are some complIcatIOns, but as most of
these arise where the gift is accompanied by a manumiss.ion, they .wi~l
be considered lat er 5. If the slave is instituted without lIberty, thIS IS
'I.{;t alienus 6 , and he will take, on general principle, at the command of,
and for the benefit of his other master. If he is sole heir he takes
all,
7
and his other maste;s divide in proportion to their share in him • !f
he is one of several heredes, we are not told exactly what share he w~ll
take. Salkowski B thinks that as he is sine libertate institutus, the gIft
being void as to that part of him which belonged to the .testator, the
other heirs can claim nothing, as his owners, thro~gh h1~, fo~ they
acquire him only on entry, and can claim nothing ~n the Inhentan?e
through him, as he is a servus hereditaritt{;s9. Th~s hIS o~her owner wlll
acquire through him the whole part of the he~ed~tas whlCh was. left to
the slave. It might be said, simply, that the gIft ou~ht to be VOId as to
the share which belonged to the deceased, so that thIS part would go by
accrual. But this is not to give sufficient force to Ulpian's energetic
language lo : the institution is to be regarded a.s if h~ were. a servus
alienus. Paul uses the same expression-ut ahentttS-ln laymg do~n
the rule that if I institute my co-owner and a common slave, s~ne
libertate, this is valid n. The rule seems to be that it is construed as
2
instittt{;tio of a serm{;s alienus for all purposes1 •
10.3.6.9.
2 41. 1. 37.1.
3 h. t. 17.
24. 1. 38. pr.
5 Post, Ch. xxv.
6 Ulp. 22.7,10.
7 In. 2. 14. 3.
8 op. cit. 16.
9 29.2. 43.
See however, ante, p. 259.
10 Ulp. 22.7, 10.
11 28.5.90.
. h d' ,..
A
12 And thus there is no reason to appeal to the obscure rule as ~o set'v~
ere ~tan~. ' .
he1'editas is left to me. I direct a sel'V16S communis of me and the hered~tas to enter. I acquue
the hel'editas, but here he is doing only a ministerial act, 41. 2. 1. 18.
1
4
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In legacy the rule is clear that where a legacy is left by one of his
owners to a common slave, the other owners take the whole gift, not
merely the proportion corresponding to their shares, dividing it in
proportion to their shares in him 1. The reason for this is differently
given by different jurists. Julian says it is because the other owner is
the only one who can acquire at the time of dies cedens 2• But this does
not explain why it is not void pro parte as a gift inter vivos would be.
In another text the same point arises, and Cassius is cited and approved,
by Paul, as saying much the same thing, i.e. that it is to be treated as a
case where all goes to one owner because the other cannot acquire 3 •
This, as Salkowski says4, is simply giving the rule as a reason for itself.
Why is it construed not as gifts inter vivos from one master are, but as
gifts from third parties are, where from some cause one owner cannot
acquire? We know that the reason for this last distinction is, that in
the case of gifts from an outsider there is no fundamental invalidity in
the gift, but only in the receiver, so that the whole thing may conceivably be good, while, where the donor is one owner, the part of the
tr~nsaction which is with himself is necessarily void, so that the gift
falls pro parte 5• Why is not this rule applied here 1 The answer may
be that we have here an instance, not isolated, of the extension to
legacies of a rule laid down for institutions. The common slave is
ut alienus for this purpose 6, and is regarded as belonging to the other
owners. This is expressed in a well-known text by Sabinus, Julian,
Pomponius and Ulpian: it is acquired not p?'opter communionem sed ob
suam partem 7 • There is not the same theoretical difficulty that
would have arisen in institutions, on the other construction, but here as
elsewhere the same rule of construction is applied to all parts of the
same document. The same thing is done in relation to the effect of
impossible conditions 8. The result is reasonable: it is unlikely that a
testator who left money to a slave held in common with X meant his
heir to share it9.
. Co-heirs of an owner are CO-OWllers of a special kind, but the most
Important and special rules arise where thev do not succeed to the
slave himself.
"
In regard to the Aedilician actions, as in the case of co-vendors.
there can be redhibition to the heirs of a vendor pro parte, singly 10, and:

!

33. 5: 11; P. 3. 6. 4.
2 33. 5. 11.
3 35 . 2. 49. P?'.
7 op. c~t. 29.
"
. . 5 Ante, pp. 390, 391.
6 Dip. 22. 10.
.
17. 2. ,63. 9.. Salkowskl s .explanatIOn IS rather abstract: he regards it as material that it
IS not aC9-Ulre~ tIll entry (op. c~t. 28-31). It may be noted that Paul tells us that if a co-owner
makes hIS socws sole he?'es and gives a legacy to a common slave this is void: he is a slave of
the heres , 28. 5. 90.
8 In ..2. 14. ~O; D: 28. 7. 14; cp. G. 3. 98 as to the dispute between the schools.
So mfide~comm~ssa, 35. 2. 49.p?·.
21. 1. 31. 10.
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conversely, if there are several heirs to a vendee, they cannot redhibit
unless all consent!, lest, as Pomponius says, the vendor be put in the
awkward position of having the thing returned pro parte, while another
heir claims damages. On the other hand if the slave be dead or
redhibited, they may sue singly for any damage done to them 2. As
they must sue together in the actio redhibitoria, Pomponius thinks it
3
best for them to appoint a common procurator ad agendum • If one
-co-heir or a person for whom he is responsible has made the slave
worse, culpa or dolo, since this bars redhibition unless satisfaction is
made 4, the others can claim for the damages in the iudicium familiae
.erciscundae 5.
There can be no noxal action between them, and thus if a slave of
the hereditas steals from an heir he has no actio fwrti, his remedy being
6
iudicium familiae erciscundae for simple damages, or surrender • Each
heir is liable noxally, and if he has defended, and rightly paid, he can
recover pro parte in the same way 7.
In relation to contractual liability, the point of interest is that if
the slave is freed or dead or legated, sine peculio, they are not common
,owners, but they succeed, together, to the liabilities of the owner. As
the slave is not common, and they may have nothing in common, they
may have no iudici1(/ff/.. communi dividundo, and as the iudicium familiae
,erciscundae can be brought only once, this may not be available for
distribution of 10ss8. Moreover on general principle, debts are divided
pro rata among the heirs. Thus, while common owners ma~ be liable
in solid1~m, ex institoria, the heirs not holding the slave are hable only
pro parte 9 • So in the actio de peculio, where the liability is only
annua owing to the death or freeing of the slave, the heirs may be
sued all together or singly, but in this case each is liable only so far
as his share of the peculium goes, and cannot deduct what is due to
other heirslo. If the slave himself is one of the heirsll, he is liable to
be sued as such, de peculio, but he cannot be liable personally as a son
would be 12• Ooheredes can sue each other de peculio (though common
owners cannot), but, apart from ownership of the slave, only like other
creditors, pro parte l3 • This applies only to debts due to them personally:
e ven if the slave is left to one of the heirs, there is no actio de peculio
for debts to the estate: these might have been deducted in handing
over the peculium l4 • So in the actio de in rem verso a heres is liable
only pro parte for what was versum to the deceased, though he is of
course absolutely liable as to what he himself has received 15•
1 h. l. 5, 7.
2 h. l. 6.
5 21. 1. 31. 9.
6 10. 2. 16. 6.
8 h. t. 20. 4; 14. 3. 14.
9 14. 3. 14.
12 P. 2. 13. 9; C. 4. 14. 1, 2; D. 15. 1. 30.
14 15.1. 54, 58. See as to the difficulties,
15

15. 1. 30. 1.

h. l. 5,9.
4 Ante, p. 61.
h. t. 25_ 15.
15. 1. 14, 27. 3, 30. 1.
11 15. 1. 30. 2.
2, 3; 16. 3. 1. 18.
13 15. 1. 29.
ante, pp. 230 sqq., and post, App. n.
3
7
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XXVII.

COMBINATIONS OF THE FOREGOING INTERESTS.

The texts deal mainly with questions of acquisition, and they are
fully discussed by Salkowski 1: a few remarks will suffice.
(I) Joint usufructuaries and bonae fidei possessores. In the range
of contractual liabilities complicated questions might arise, but they
would be matters of account rather than of law, e.g. in the actio
tributoria, where, the slave having a common peculium, one alone of the
holders or fructuaries knew of the trading. But there is no authority
on this or on noxal rights or liabilities. As to acquisition it is to be
remembered that neither nominatio nor iussl..lm can make a fructuary or a
bonae fidei possessor acquire beyond the two causae 2• So, one cannot
acquire ex re of the other holder, or ex operis beyond his share. If then
he stipulates ex operis simply, they acquire pro rata. If he does it
nominatim for one, that one acquires pro parte: the rest is void, for the
nominatio excludes both the owner and the other holder 3. There is no
logical reason why iussum should have had the same effect, but the rule
of later law may have been so-i'l.tss~tm pro nomin.e accipimus 4• As to
acquisition ex re, there is some difficulty. What the slave acquires
ex re utriusque they take pro pa?~te, unless he expressly names one, or
it is i1.lSSU uni~ts, in which case all goes to that one, subject to adjustment
by iudiciwrn communi dividundo (utilis) 5. This at first sight seems as if
one was acquiring ex re alteri'~ls. But it is impossible to say to what part
'of the affair the particular acquisition referred: the whole res concerns
him 6. But apart from iuss'ttm or nominatio, what exactly is meant by
pro parte? In proportion to their interest in the slave, or, as Salkowski
thinks 7, in the business? This would be convenient, but it rests on an
assumption which would be fatal to the rule just laid down as to the
effect of nominatio, for it requires, since nominatio is privative only,
that th~ named person shall acquire only to the extent of bis interest
in the concern. More probably his interest in the slave is the decisive
point, subject to adjustment. No doubt they were often the same.
There , is another question. If it is ex re ·1.tni1.lS, and there is no
iUSS'/.lm~ or nominatio, the other can acquire nothing. But does all go to
the other fructuary, or does he acquire only to the extent of his interest
in the usufruct, the rest going to the dominus? In later law it is clear
that all 'goes to the fructuary 8. An earlier view limits it in the way
suggested. Scaevola is cited as holding both views 9• The doctrine which
lOp. cit. 237 sqq.
2 Ante, pp. 349, 363.
45. 3. 24.
4 Ante, p. 349.
.
45. 3. 32, 33. 1. Salkowski, loco cit. takes a different view of the effect of this text.
Ante, p. 343.
7 op. cit. 244, 5.
8 7.1. 25. 6; 45.3.19.
9 Ibid.; 41. 1. 23. 3.
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prevailed is rested on the view that the dominus cannot be concern~d,
as it is ex re jruct'ttarii, and that what one fructuary cannot acquI~e
mus t go to the other. The argument is rather ill put, but the
...result 1S
convenient and may be supported in another way. An acq~nsltIOn ex re
is not like one ex operis, i.e. it is not from a causa, to whICh th.e other
party is in part entitled, and thus there is no reason for. a~I?lymg the
1 and making it in any way dependent on the dIVISIOn of the
same ru1e ,
. d"
. 2
her view fails to take account of thIS lstmctlOn.
usu fruc t . The ot
. .
There was never any doubt that if it was i'tlSSU or nom~nat~m to the one
a
whose res it was, he acquired the whole •
(11) A person not entitled holds the man in good ~aith, as usufructuary. The guiding principle is that he cannot acq~Ire more than
if he were a real fructuary, nor than any bonae fide~. possessor :an
acquire 4. As their acquisitions are the same, ther~ is ~othIng to ?e saId.
(Ill) A person not entitled is in pOSSeE'SIOn I~ ~ood faIth .as. a
is the same 5 but here It IS a real lImIt.
common own er. The rule
'
.
Thouo'h the acquisition is wholly ex Ire ei'U$, he can by the rule acqull'e
only ;ro parte, as that is the ru~e ?~tween co~~on owners. No doubt
adjustment is made by co~,"!,un~ d~v~dundo (ut~l~s). .
CIV) There is an eXlstmg usufruct, but there IS an adverse bonae
.
6
It would seem from what has been said 7 that the
d h
fid e~ possessor .
fructuary can acquire only ex re, at any rate we are not tol t at
acquisition ex operis will avail to keep the usufru.ct on foot. The bonae
fidei possessor will acquire ex re and ex ~p~ns. The fructuary ~an
hardly acquire possession ex ?'e, for the slave IS In t~e adv~rse posseSSIOn
of someone else 8. If the slave stipulates, ex opens, nom~nat~m for t~e
ry this will exclude the possessor. But it does not seem that It
f ruc t u a ,
.
h
h I f
ought to entitle the fructuary, for that he should acqUIre t ~ woe 0
it as the result of nominatio implies that he would have acqUIr~d sO.me
of it, apart from nominatio. Salkowski, however 9, takes an OppOSIte v.Iew
' I t o~Int on the ground that the fructuary could have acqUIred
on th IS as p
,
. .
h' h .
. b t £ the concurrence of the bona fide~ possessor, w IC IS
ex oper~s u or
. .'
.'
. .
excluded by the nominatio. Tins gIves nom~natw more than a pnvatne
T

effect.
(V) One of common owners has a usufru~t or ~ona fide possession.
The matter is discussed in only one texVO In whICh Paul says, sub,

i.e., that ~ 45' 3·t~4.
e view on another basis He gives a necessarily somewhat
Sa~owskl rest s
e saID
histories of the' two views, op. cit. 247-252.
Kuntze, Servus Fructual'ius, 55 sqq. Each of j~int
3 7.. '
. ,
. , . 'be sued de eculio being liable only to the extent of the peculwm
fructuarIes 01' POSss~ssors may}
the oPtheI's 'subJ'ect to a right of 1'estitutio actionis, 15. 1.
in his hands.
Ulng one re eases
,
32. pr. Post, App. n.
5 Ib'd
6 Salkowski, op. cit. 243.
Z
441.1. 54. 3a.
8 A' '41 2 1 6
9 op. cit. 244.
7 A te p 360
rg. . . . .
.
.
10 4~. 3. 20. 1; cp. 7.9.10. Fully discussed by Salkowskl, op. c~t. 237 sqq.
1
2

hypothe1tlC~1 a~~o~t ~f ~~e 3cauS~~ ~l:o
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stantially, that if a slave who belon s t
. .
O·
possession of one of them t' 1 t g h two, and IS In the bona fide
.
' s IpU a es at t e order of th
.
utrwsque,
they both acquire Th'
b'
e possessor, ~n re
. b
.
.
IS cannot e flo-ht: a common '
Jlu enbs ex re utrwsque, acquires in solidum I : he b cannot h
0"
ess ecause h
1
b
aye acqUIre
the common o::e~:h~psoora t:en~e fidei PToshsessor2. Paul ignores either
.
~ussurn.
e corn mon 0
t h
acqUIred in solidum, subject to ad' ust
3
•
WIler ~lls. ave
result would be the s
1 J ment. WIth nom~natw the
ame, as a so In the unlikel
f .
nominatio of the non p '
y case 0 wssum or
iussum if it is
- o~sessmg owner. Apart from nominatio or
,
ex opens or ex re po
. h
Otherwise it is divided. The fact that ~sesson~ e alone acquires.
not affect the matter at th'
t
teres. IS .also common does
ultimate settlement 4. '
IS S age, though It IS material in the

~erd'

I

PART 11.
~ENSLAVEMENT

Ante, p. 383.

2 The
matter of. the st"IpUIa tIOn
" 'IS doubtful on the text: the obscurity does not affect
. the
pre~ent
po~t.
4

AND RELEASE FROM SLAVERY.

Fam~l~ae erc~scundae or heredita"
. ,
.Salkowski enters on con'ectural ~~s pet~t,zo,

CHAPTER XVII.

Se~ Salkowski, loc, cit.

~~:ii!,';:J
(~\":h'a't{h~ scl~!:rf:~h~~~:~;::!~;::~~h::id~'ff~~t!~i;~
~~i:~~a~ ~~~\~:u~!l:;;
ence, ante, p, 394.
n s wou a ect the matter, for which there is

ENSLAVEMENT.

VI

JUSTINIAN l classifies the Modes of Enslavement as being either lure
Gentium or lure Civili, the former being those conceived of as common
to all States, the latter as peculiar to Rome. According to the
Institutes, birth is not strictly under either of these heads: the
classification is applied only to those ways in which a living person
becomes a slave. In the Digest it covers birth as welP. Gaius speaks
of the rule as to birth as being iure gentium 3 : the di8tinction is clearly
classical. It should be noted that it is only as to their general principle
that any of these rules can be said to be iuris genti1l,m. In relation
both to birth and to capture, the Roman law had many special rules.
The distinction is of no great practical importance, but it is authoritative

and convenient.
MODES OF ENSLAVEMENT, lURE

GENTIU~M.

These are two in number:
(1) Capture in war. This has already been discussed 4. It was
found convenient in considering the legal position of a captiv'tts to treat,
in anticipation, all the law of the topic.
(2) Birth. This is, in historic times, by far the most important of
the causes of slavery. The general principle is simple. The child born
1
3

In. 1. 3. 4.
G. 1. 82 sqq.

2
4

1. 5. 5. 1. Marcian.
Ante, pp. 291 sqg.

\
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of a female slave is a slave, whatever be the status of the father and
conversely, if the mother is free the child is free, whatever the sta;us of
the father. This, says Gaius, is the rule of the ius gentium I-the
general rule that where there is no conubium the child takes the status
of the mother, i.e. her status at the time of the birth 2. It m'a y be
added that the slave issue belongs to the owner of the mother at the
time of birth, not at the time of conception 8.
This, however, is only the general rule. Cases may present themselves in which a freewoman has a slave child, and conversely, in which
a slave woman gives birth to an ingenuuB. In relation to them there
arise questions of some difficulty.
Cases in which the child of a freewoman is a slave. There appeal'
to be only three.
(a) By the Sc. Claudianum (A.D. 53) it was provided that if a freewoman cohabited with a slave to the knowledge of his dominus the
child might, by agreement between her and the dO'Jninus, be a slave.
This rule, which was abolished by Hadrian, will be discussed later in
connexion with other provisions of this enactment and of leO'islation
which arose out of it. It is hardly possible to isolate this provision for
the purpose of discussion 4.
(b) Gaius observes that if a freewoman cohabited with a slave
~hom s~e knew t~ be one, the issue was a slave. This rule, operativ~
In t~e tIme of GalUs, but of earlier origin 5, is credited by him to a
cert~In lex, the name of which is lost. It is diffi.cult to see why Hadrian
~bolIshed. the rule !ast mentioned without destroying this similar
~nelegant~a.
Accordmgly Huschke 6 suggests that a hiatus in the
manuscript should be filled by the words e lege Latina. His conjecture
starts from the idea that the law was not a Roman law, but local, a
view which gets some support from Gaius' allusion to those apud q~~os
talis lex non est 7. Huschke adds that any such general rule as this
would render meaningless the above provision of the Sc. Olaudianum.
The suggestion Latina, as opposed to any other people, is due to the
fact that Vespasian, who, as Gaius says, abolished one provision of this
~aw~ is known to have inno:ated largely in the law of Latinity 8. There
IS lIttle trace of the rule m later times, a circumstance which further

CH. XVII]

G. 1. 32; cp. In. 1. 3.4; D. 50. 2. 9.p}',; C. 7. 14. 9.
Ulp. 5. 9-10; Greg. Wis. 6. 3; C. 3. 32.7; D. 1. 5. 24. A statulibem was to be free on
having three chilru:en. She had one and then three at a birth. It is a question of fact which of
these was born last and so is ingem~us, 1. 5. 15, 16.
s 13.7.18.2; 41. 1. 66; C. 3. 32. 12.
4 Post P 412
5 G. 1. 85, 86.
Older than Vespasian.
,.
.
•
G The hia~us is v~~'y .small and the ,~ords are clearly an insertion, as H. says.
Most editors
,
lllsert somethlllg. Bocklllg," e lege Ael~a Sentia."
7 G. 1. 86.
8 Rei!., Huschke, lac. cit.
1
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supports the view that it was not a general law. What may be traces
of it are found in two or three texts. Thus it is said by Papinian that
an enquiry into the status of a child may preju~ice that of h~s d,eceas~d
father!. So in A.D. 215 a woman who has marrIed a slave thmkmg hllll
free is informed that her child is ingenuus 2 , There must have been
some reason for the enquiry, and both these texts are after Hadrian's
repeal of the rule in the case last discussed. But, as we shall see
shortly, there survived other rules under the Sc. which would account
for the remarks 3•
(c) ' In A.D. 468 Anthemius 4 enacted that any woman marrying her
own libertus was liable to deportation, the issue to be slaves, and to
belong to the Fisc.
'
Cases in which the child of an ancilla is free. There are several.
(a) Among the many rules introduced, we are told, Javore libertat~s5,
was one that if the mother were free at any moment between conceptlOn
and birth, the child is free 6. The rule seems to have begun in an
isolated humane decision of Hadrian 7, adopted in practice as a general
rule. So far as the rule is concerned that the child is free if the mother
is free at the time of the birth, there is no Javor libertatis: it is common
lawS, It may not indeed be necess~ry to appeal, to Javor lib~rt~tis in
any case. There is a rule of much wIder apphcatlO~ that a chIld :n the
womb is to be regarded as already born so far as thIs makes to h,ls own
advantaae but not for the advantage of other people or to hIS own
detrime~t~. But the present may well be its earliest application, as it
is assuredly its most important, so that thi~ wider r~le may. be only a
further generalisation. It is repeatedly l~Id do~vn In relatIOn to the
case we are discussing. Medic~ tempora l~bertat~ prodesse, non no cere
possunpo, Non debet calamitas matris nocer~ ~i qui i~ ventre es~l1. It
must be noted that Gaius 12 cites a current OpmlOl1 whICh would In part
except from this rule the case of a civis Romana who was enslaved
ex Sc. Claudiano. A child of which she was already pregnant was on
this view a slave if volgo conceptus, free if ex iustis n~~ptiis.
(b) The principle was carried still further in the interest of the
child. If the mother was a statulibera and the child is born after
40. 15. 2.pl·, This was a puzzle to the Glossators, Haenel, Diss. Domm. 185.
C. 5.18.3.
S Post, pp. 412 sq,q..
,
Nov. Anthem., 1. No trace of this rule in Justllllan s law.
P. 2. 24. 2,
'
6 In. 1. 4. Pl',; C. 9. 47. ~.
7 1 5 18' Girard Manuel p,99.
G. 1. 39.
91: 5: 7, 26; 38. i7. 2.3; 50.16.231.
, . 1 0 P. 2. 24.3.
1 ' : . '"
...
11 1. 5. 5. 2, 3. Specially illustrated in the cas~ of ,capt~va and ,sel'va pO~'lwe, 1. u, 18, ,,8. 1, .
2.3; 48.23.4. A condemnatcL is kept till her chIld IS born: he IS, then wgenu~Ls, C. 9. 47. 4.
She may not even be tortured, 48.1,9. 3i P. 1. 12.?
414
12 G. 1. 91.
T~e ~pitomator of, ~alUs st.ate~ It as law, G,'). Ep. 1. 4. 9. See post, p.
.
For another exceptIOn 111 the case of hbeTtae ~ngl atae, post, p. ~'" 7.
1
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the condition is satisfied, it is free even if the mother never actually
became free, owing to captivity 1 or eondemnatio 2• The supervening
slavery which bars the mother's liberty is not allowed to prejudice the
child. In the first case the liberty will take effect by postliminium,
even though the child was not conceived till the captivity had begun 3 •
It is unlikely that this is also the case where the mother has been
condemned: there is in that case no principle of postliminium to help
it out. There never was a time during gestation in which there was a
spes libertatis.
(c) Gaius 4 tells us that, by the doubtful lex Latina already mentioned, male issue of a freeman and an aneilla whom he thought free
was ingenuus. Vespasian repealed this rule, though he left the other.
(d) Bya Se. Silanianum 5 the inheritance of a man who is supposed
to have been killed by someone of his household may not be entered on,
or his will opened, till an enquiry has been held 6. If, during the delay
thus caused, an aneilla, freed by the will, has a child, Justinian decides,
settling certain doubts, that if the will ultimately takes effect the child
so born is an ingenuus 7•
(e) If the mother is a slave at the time of the birth, but already
entitled to her freedom under a fideieommissum the child is an ingenuus
if the delay is due to the fault of the fidueiarius 8, the mother having
demanded the manumission 9, but not if it is an unavoidable or purely
accidental delay 10. If, in case of fault, the mother has not demanded it,
the child is a slave, but the mother is entitled to have it handed over
to her for manumission 11, and the same rule applies where the liberty is
not strictly due, because the heir had delayed entry so that the child
shall be born his slave. Here too she is entitled to have the child
handed over for manumission 12. These cases will arise again for
discussion 13.
(f) If there is a direct gift of liberty by will to a woman, and the
heir delays entry, a child born to her during the dela,y will be declared
free on application to the Praetor, on the same principles as in the
case of fideieommissum 14.
(g) If there is a direction that freedom is to be given to an unborn
person, Justinian decides, settling doubts, that the child shall be free,
whether the mother is still a slave or nobI5•
~
40.7.6. 1.
2 h. l.pr.
S h. l. 2.
G. 1. 85.
5 Ante, p. 94.
6 P. 3. 5; D. 29. 5.
7 C. 6. 35. 11.
He did not here deal with the case of an ancilla entitled to immediate
freedom under a fideicomrnissum.
81.5.22; 38.16.1.1; 38.17.2.3; 40.5.53; C.7.4.3; P . 2.24.4.
9 40. 5. 26. 1; C. 7. 4. 4.
10 The texts cited base the rule on mora.
11 40. 5. 26. 1.
12 40. 5. 53.
13 Post, Ch. XXVII.
14 Perhaps due to Marcellus, 40. 5. 55. 1.
15 C. 7. 4. 14; post, Ch. XXIV.
1
4
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(h) If a manumission is of a sort that .is valid onl~ o~ c~use shewn
before the eonsilium, and a child is born whIle the enquIrY IS In progress,
the child is ingenuus if the manumission is ultimate~y a~lowed 1. . ,
(i) Another possible case is suggested by a constItutIOn of J ustlnI~n.
He enacts that an aneilla whom her owner has treated as a concubme
till his death is free, and her children are ingenui. The enactment is
obscure: it may be that the gift is retrospective, in which case the
ingenuitas of the children is not exceptional 2•

•

We pass now to the iure eivili causes of enslavement. Several of
these belong to early law, and do not really concern ~s. Such are:
(a) Furtwrn manifestum. By the XII Tables, whIle a slave who ~as
caught in manifest theft was scourged and thrown over the Tarpemn
Rock, a freeman was scourged and addietus to him from whom he had
stolen 3. Gaius, speaking of the addictio, says that the Veteres were not
agreed as to the exact effect of this, whether he became at once a slave,
or was in the position of an adiudicatus4, who wou~d n~t becon:e ~ slave
till after some delay, and then was sold trans T~benm. It IS Idle to
attempt to settle what was controverted among the early lawyers themselves, but it is not easy to see what the delay could mean. here.
Aulus Gellius, quoting Sextus Caecilius, speaks of it as in sermttttem
traditio and seems to imply that the man remained as the slave of the
injured' person 5 • In any case the punishment was capit.alis, a~d reduced
him ultimately to slavery. But the whole rule fell Into dIsuse when
the Praetor introduced the fourfold penalty 6.
(b) Evasion of the census. Persons who were ineensi were liable
to be sold by the public authority 7. The object of this was to punish
avoidance of taxation. It became unimportant when the State ceased
to tax eives, about 166 B.C., and passed into oblivion with the census
itselfB.
(c) Evasion of military service. Gaius, whose text is imperfect,
and Ulpian, do not mention this. It might be by evasion of the census,
or by desertion, or by self-mutilation 9. Offenders were sold, presumably
trans Tiberim 10.
1 40. 2. 19. A minor under 20 could free mat1'imonii causa. He must marry the .wom~n
within six months. If she is pregnant when freed, and a child is born before the mal'l'lage, Its
status will depend on the event, marriage or not. P?st, Ch. XXIII.
.
2 C. 6. 4. 4. 3.
Apparently pal't of a comprehensIve enactment, mamly declaratol'Y·
3 Aul. Gell. 11. 18. 8.
.
4 G. 3. 189.
5 AuI. Gell. 20. 1. 7. It is possible that a practice of redemption on payment of fourfold may
have existed.
6 G. 3. 189; In. 4. 1. 5.
7 G. 160; Ulp. 11. 11. See Cicero, Pro Caec. 34. 99 and Dion. Ha!. 4'.15.
.
8 Cuq, Instit. Jurid. (Ed. 1) 1. 542,
Gaius says, p1~dem desu~tu.dtne . abolttu.m .est. See
Livy 1. 44. Cicero holds (Pro Caec. 34. 99) that the state IS not depl'l~g h1lll ?f h.1s liberty (no
lex can do this), but that by not putting his name on the roll he has ~bdl(~ated hIS rl~hts. As to
this see Mommsen Strafrecht 945.
9 See references m Willems, DrOIt P. R. 117.
10 The Digest ~hews it to' have been long obsolete: there is no trace of it in the Empire,
49. 16. 4. 10.
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(d) A judgment debtor might ultimately find himself sold into
slavery 1. The position of the iudicatus in early law is in some points
obscure, and as, so far as these provisions are concerned, the system was
very early obsolete and belongs to quite another branch of the law it is
unnecessary to discuss iV.
There were other causes of enslavement which continued to exist in
law (though some were obsolete in practice), till Justinian's time, and
were abolished by him.
(a) By the lex Aelia Sentia certain degraded slaves were ranked,
on manumission, not as cives, but with the dediticii. Among their
disabilities was the rule that they might not inhabit (morari, habere
domicilium) within 100 miles of Rome. If they did so, they and their
goods were to be sold by the public authority, on the condition that
they were to be kept beyond that limit, and never freed: if they were
manumitted they were to become servi populi Romani 3. We are not
told how they were to be dealt with if brought by their purchaser
within the forbidden area. In the later law dediticii altogether
disappear, and Justinian, remarking that no trace of the class is left
and that it has become vanum nomen, definitely abolishes it4.
(b) Liberi expositi 5• Ohildren exposed did not become slaves in
classical law 6. But there was a time, during the later Empire, in which
a harsher rule prevailed 7• Oonstantine enacted that one who charitably
reared a boy (or girl) who had been exposed in early infancy by the father
(or owner), or to his knowledge, might bring him up either as his child
or as a slave, and the real father (or owner) should have no right in
him 8. We are here concerned only with those who were actually freeborn. This rule is perhaps that referred to allusively in an enactment
of 366, which speaks of persons who become slaves bello, praemio,
coniunctione 9• It is a reward to the charitable fosterer. In 374 the
practice of exposing children was forbidden in very general terms. But
though the statute speaks of an existing punishment, apparently severe,
the rule must have been disregarded 10. Justinian provided that no one
who reared a child so exposed should have any right to claim him as a
1 Au!' Gell. 20. 1. 47.
2 Other cases mentioned by Cicero (de oratore, 1. 40; Pro Caec. 34. 98) do not concern us.
Mere arbitrary condemnations by Emperors in speci~c cases ar~ omitted. Mommsen, Stra~r~c~~,
858. The rule that seems to have developed in ASIa of enslaVIng those who conceal fug~t~v~ IS
not Roman. Syro·Roman Law Book, Bruns·Sachau, 215.
3 G. 1. 27, 160.
,
4 C. 7. 5.
.
5 See as to the sale of children so found, Mitteis, Reichsrecht und V olksrecht, 361.
6 See the two cases in Suetonius, de Grammaticis, 7, 21, especially the later.
When freed
(and before), they were ingenui. See also, Pliny,. ~itt . Trai. 65, 6.6. Blair says (op. cit. 44) that
in earlier law they were enslaved, but the authontIes amount to little.
7 Roby, Rom. Priv. Law, 1. 46; Wallon, Ope cit. 2. 19 and 3. Ch. 10.
8 C. Th. 5. 9. 1, 2. , Cp. C. 8. 51. 1. It seems from C. 5.4. 16 that under Diocletian they
were free.
9 C. Th. 4. 12. 6.
10 C. 8. 51. 2. Animadversio.
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slave or adscriptitius, but that such a child should retain his status as
an ingenuus 1•
(c) Coloni fugitivi. These were an administrative difficulty: there
is much legislation as to the penalties they incur. A constitution of
Oonstantine says, of such fugitives, that in servilem conditionem ferro
ligari conveniet ... ut officio q'ttae liberis congruunt merito servilis condemnationis cornpellantur implere 2• This is not v:ry clear: t~e
interpretatio treats it as meaning actual slavery. It 1S not found In
Justinian's legislation.
.
(d) The case of sale of sanguinolenti who were issue. o~ a forbIdden
union with a barbarian, which was obsolete under JustInian, must be
mentioned here, but will be treated in connexion with the general case
of sanguinolenti 3 •
Two cases of greater importance remain.
(e) Servi poenae. The general rule may.be shortly stat~d thus:
a person convicted of crime and sentenced In one of certaIn ways
suffered capitis deminutio mathima, and be~~me a. sla.ve. It w.as
essentially capital punishment4, and the cap~t~s dem~nutw ha~ 5 all Its
ordinary results. It occurred at once on the final condemnatw , when
there had been no appeal, or when an appeal had been decided against
the accused 6 or in some cases when the Emperor had confirmed the
rejection of ~he appeaP. The sentence must be one legal in relation t.o
both the person and the crime. Thus the ma? was not a.servus poenae If
the magistrate had no jurisdiction or if he, bemg a decurw, was sentenced
. .
to a punishment not legal in regard to that ~lass8.
It was not every capital punishment whICh reduced the crImI~al to
penal slavery. Anything which depriv~d ~im of civitas wa~ ~apItaI9:
many cases were punishable by publwatw and loss of cw~tas, and
nothing more. A man so punished was not a servus poenae:. he lost
quae iuris civilis sunt but not quae iuris gentium~o. Such a pumshm~nt
was deportatio 11• Opus publicum perpetuum, whICh meant. road makIng
and the like was on the same level 12. It was an ordInary , way of
punishing th~ lower class of freemen, but it could not legally be applied
to decllriones on the one hand or to slaves on the other 13• Such also
1 C. 8. 51. 3 = C. 1. 4. 24.
The text says n~thing ' of any claim of the true father: its
language strongly suggests that there was no patria potestas in anyone.
8
420
\! C. Th. 5. 17. 1. 1.
A good MS. reads non congruent. Mommsen ad h. l.
Post, p.
.
4 48. 19. 2. p1·.
...
5 28. 3. 6: 7! 8.
6 Ib.; 48. 19 .. 2. 2.
7 28.3. 6. 9. As to tlIDe hmIt and other restrIctIOns on appeal s~e 49.1. 1-13, ~. 5. 33.
8 28. 3. 6. 10. Post, p , 405. Accused is not to be conde~ned III absence: notIce ~ust. be
given by the magistrate in his district. If he d.oes not ~ppear III one.year. f~'om t~e publicatIOn
of this notice his goods are forfeited to the FISC, and In the meantlIDe liVIng thIngs and other
perishables may be sold. But he does not become a serous poenae, 48. 17.
9 48.1. 2; 48.19.2. pr. Mommsen, Strafrecht, 907.
10 48.19.17.
11 Ib.; C. 9.47.1; P. 5.17.2.
12 C. 9. 47. 1.
.
13 48.19. 34. p1'.; C. 9. 47. 3.
C!pus ~ublicum was usually tempor~I:y, and thus not capItal
and not involving loss of testament~ factw, 48. 19.10. P1-', 28. 1, 34. p1 ., P. 3. 4a. 9. In 48, 1.
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were proscriptio1 and aquae et ignis interdictio 2 • It was essential to
servitus poenae to be lifelong, and thus it did not result from conde~nation to castigatio or vincula 3. Even condemnation to perpetual
chams did not involve it, for though such punishments were not
unheard of, they were always unlawful 4. Imprisonment was not a
recognised mode of punishment: career ad eontinendos homines non
ad puniendos haberi debet 5• Its essential purpose was the detention of
persons accused of crime 6 • And though condemnation to work in the
mines was a typical case of penal slavery, condemnation to help the
miners (ad ministerium metallicorum), or even ad metallum, for a term,
was not servitus poenae, and thus children born to women so condemned
were free 7. The most usual form of penal slavery was that resulting
f~om c?ndem~ation in metallum or ad opus metalli 8,the latter being a
httle hghter In the matter of chains 9• These were essentially perpetual,
and if the sentence were expressed in terms'which made the punishment
temporary, it was construed as ministerium rnetalli 10, and thus was not
slavery. There was no system of ticket-of-leave, but Antoninus Pius
prov.ided. that old and infirm prisoners might be released, after 10 years'
servICe, If they had relatives to look after them 11. Another form of
penal slavery mentioned in the Digest is ludum venatorium. This
was a lighter punishment, involving hunting, with arms, wild beasts in
th~ arena, applied to young offenders who had incurred capital liability.
It Involved some training and skill, and little danger, and on this account
some jurists doubted whether it were really penal slavery. But it was
perpetual, and the Digest is clear 12.
A death sentence also involved penal slavery for the interval between
sentence and death 13. This is not quite so empty a statement as it
seems. The Roman law had a number of forms of execution, e.g.
beheadin~, ad gl~diurn (or ad ferrum) traditio, crucifixion, burning
(of late IntroductIOn), etc. 14 Even in these cases there might be an
appreciable interval, for it was not unusual to keep condemned men in
order to extract from them, by torture, evidence against other men 15.
9. 10. pr. a slave refused by his master after punishment is sent to opus publicum in perpetuum
but this is not exactly punishment.
'
1 C. Th. 9. 42. 24.
• 2 P. 5. 17. 3,26.3,29.1; G. 1. 90 etc. Aquae et ignis interdictio though mentioned in the
DIgest (1. 5. 18; 48. 1. 2) and Code (C. 5. 16. 24) is superseded by other punishments in later
law, 48. 19. 2. 1.
3 48. 19. 10. pr., 28. 4, 33, 34.
4 P. 5.4.22; 5.18. 1; C. 9. 47.6,10; D. 48. 19. 8. 13, 35.
5 48. 19. 8. 9.
6 C. Th. 11. 7. 3.
As to its use in coercitio, Mommsen, op. cit. 48.
.
7 48.19.8.8,28 . .6. If no term was stated, temporary condemnation was for ten years.
8 48. 19.8. 6, 36. Work in calcaria vel sulpuraria was in metallo, h. t. 8. 11.
9 h. t. 8. 6.
10 h. t. 28. 6.
11 h. t. 22.
12 h. t. 8. 11, 12. For a full account of penalties, Mommsen, Strafrecht, 949 sqq.
13 28. 3. 6. 6; 48. 19. 29. As to the use of the word animadver·tere in connexion with death
sentences, Mommsen, Strafrecht, 911.
H.P. 5. 17. 2; Coil. 11. 6, 7,8; C. Th. 9. 7. 6; D. 28. 1. 8.4; 48.19. 28.pr. Mommsen,
op. c~t. 911 sqq.
.
.
15 48.19.29. Statutory rules fixing minimum delays, Mommsen, op . cit. 912.
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But the classical law required those condemned ad gladium to be
destroyed within the year, a rule which no doubt applied to other
modes of direct execution and existed in the later law as welP. There
are however two cases which are on a different footing. These are
condemnation to the arena, to fight either as a gladiator or with wild
beasts. The former punishment was abolished by Constantine for the
Eastern Empire in A.D. 325 2• In the West it continued till 404, when
Honorius put a stop to such shows on the advice of Prudentius, on the
occasion of the death of Telemachus, a monk who was stoned to death
in the arena while exhorting the gladiators to peace 3 • But condem4
nation ad bestias, a very common punishment in classical times and
6
later5, is repeatedly mentioned in Justinian's laws , and perhaps was
never abolished. In these cases much time might elapse between the
condemnation and the death. Thus Ulpian tells us that after three
years in the arena they might be released from further service, and if
having earned this they continued for two years more, they might get a
complete pardon 7•
.
Freemen and slaves alike might be servi poenae 8, but the law was
not alike for all. Slaves were in general more severely punished than
freemen 9, and, apart from this, there were many special rules on this
matter, which varied no doubt from time to time. Thus though death
10
and other capital punishments might be inflicted on decuriones it w,as
essential that the matter be referred to the Emperor before it was
carried outII, and the same rule seems to have applied to relegatiQ 12.
But to degrading punishments they could not be condemned at a~113.
Their ascendants and issue were similarly protected 14, and the protectIOn
covered children born before the decurionate began, or after it ceased, provided they were conceived before its end l5 • The practical result is that a
decurio could rarely become a servus poenae. The only possible case
left is that of death per gladium. But there is a sweeping rule laid
1 P. 5.17. 2; ColI. 11. 7.4.
. I h
2 C. Th. 15. 12. 1 = C. 11. 44. 1.
J. Gothofredus thinks he forbade gladiatona s. o~s
altogether, arguing from the word omnino, but the next lex tre.ats s:lCh shows as still m
existence, and G. quotes from Libanus an account of them at AntlOch, m 328. Probably as a
punishment this was never common.
S Theodoretus, Hist. Ecc., cited Gothofredus, loco cit.
4 P. 5 pass.; Coil. 11pass.
. 5 C. Th. 9. 18. 1 (= C. 9. 20. 16), etc .
6 In. 1. 12. 3; C. 9. 47. 12; D. 28. 1. 8. 4; 48. 19. 11. 3, 12,29, 31; 49. 16. 3. 10, 4. 1; 49.
18.1,3.
d
h l
7 Coil. 11. 7. 4. Constantine's enactment (C. Th. 9. 18. 1) that, for offences un er t e ex
Fabia, a freeman should be made to fight as a gladiator on the terms that befor~ he could defend
himself he should be gladio consumptus, is really a direction to execute peT gladwm.
8 C. 9. 47.11; 14.2.3.
See ante, p. 277.
9 48.19.16,3; ante, p. 93.
10 C. Th. 9. 42. 24 = C. 9. 49. 10.
2
'd
11 48. 8. 16, which exempts persons holding any honor. See als? 48. 19. 27. ~, 2.
.~ Ib~ .
13 Fustibus caedi, metallum, opus metalli or ministerium metall~, jW'ca, bUTlllng, fightmg ~th
beasts, etc.: such penalties were altered or discharged by the Emperor. Even opus publ~cum
was forbidden, C. Th. 12. 1. 47, 80; C. 9. 47. 3,9,12; D. 48. 19. 9. 11.
l i 48.19.9.12,13; C. 9. 47.~ 12.
.
15 48. 19. 9. 14, 15; 50. 2. 2. 2, 3, 6. A child conceived and ?orn dU~'ing temporary removal
from the ordo was protected, though his father died before the tIme expIred, 50. 2. 2. 5.
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down by Hadri.a~ t~at a death penalty was not to apply to a decurio
except for ~arnClde. It may be that this, like those already noted, is
only a requIrement that the Emperor must intervene before it could be
carried ?ut. ?ertainly another text contemplates a death penalty
under thIs condItion 2. In any case it is clear that these persons could
not be ordinary servi poenae. .
Milites and veterani and their children were in much the same
p~sition: they were not .pu~ishable by metallum, opus metalli, fighting
wIth ?easts, furca, fusttgatw, or, generally, any penalty from which a
decurw was protected 3• Nothing is said of parentes, and the privilege
may not have applied to remoter issue 4 •
?ther privileged classes are mentioned who could hardly become
serm poenae, but we have no details 5• There is, however, at least in
later law, a ~eneral rule. We learn that, by various Imperial enactments, honestwres were not liable to fustigatio 6, and also that those who
. were not liable to fustigatio were to have the same reverentia as decuriones
had 7, and so could not be condemned in metallum 8• This is in the
Digest, but rules of this kind are laid down in relation to a number
of different crimes, by a large number of earlier texts. There are, of
course, many texts in which a capital punishment is declared without
distinctions 9. But there are many cases in which, while humiliores are
killed, or condemned in metallum, honestiores are deported 10 or even merely
relegati11, which involves no capitis deminutio. There are others in
which .honestiores appear as liable to capital punishment, but in less
degradmg forms than those which apply to humilio1'es 12• In one text a
~i~ilar distinction is drawn between ingenui and others 13, and in another
It IS between slaves and free 14•
The goods of a person capitally condemned were forfeited to the

!. 48.8.16.
48. 19. 15; cp. 48. 22. 6. 2.
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Fisc\ but this publicatio occurred only on fi~al con~e~na~io, not on dea~h
pending appeal 2 , unless the prisoner commItted sUlClde In order to avo.Id
liability for crime 3 such as would involve forf~iture4. ~ro.m the forfeItable fund were excluded certain things in whIch the crImmal had only a
limited interest, and also gifts to emancipated children ~ade befor~ t~e
accusation, although the hereditas would practic~lly mclud~ thIS I?
consequence of the rules as to collatio 5• A. dos gIven by hIm to .hIS
daughter was not forfeited by his condemnatIOn, even though she dIed,
unless it was given in expectation of condemnation 6, and thus .a dos
which he had promised to give might be recovered from t~e FISC by
the husband. If her marriage was dissolved before the father s conde~
nation and she had assented to the father's receiving the dos, ~he FISC
could claim it: if she had not, it was her property 7. All thIS shews
that what was forfeited was what was his own, including, however, what
had fallen to him after the condemnation 8. It must further be noted
that collusive or gratuitous alienation after the a.ccusation w~nld not
save the property so dealt with 9, and that the. FISC here, as In ot~er
cases took the estate subject to all debts. If It was solvent the FISC
paid'the creditors and took the surplus: if insolvent the goods were
sold and the Fisc took nothing 10.
This rule of forfeiture was subject to restrictions, dating fro~ the
classical law, in favour of the criminal's natural heirs. From t~e tItle of,
and some citations from, a book of Paul's on the matter, It can ~e
inferred that no relatives but liberi i~tsti had a claim, and that theIr
claim was only to a part of the goods, though Hadrian, by way of grace,
allowed the whole to be divided where there were several sons 11. 12 Any
children conceived before the condemnation were entitled to share , and
even children adopted in good faith before the accusation 13.
The rules as to the persons who were entitled to share, and as to
the proportion of the estate to be so restored, were the subject of

Mommsen (op. cit. 1036) adds maiestas .

3

49. 16. 3. 1; 49. 18. 1, 3. A miles condemnatus for a military offence though to death is
no t 4a servus poenae. ~e can ma~e a will, ~8. 3: 6. 6.
'
,
. .~: 9. 47. ?'. A m~les loses hIS protectIOn If he becomes a tmnsfuga 49 16 3 10 Se' I
hab;litl.es of m~l~tes, 48. 19.14,38. 11, ~~; 49. 16 passim.
' . .. .
p CIa
1 B1~shCoP3s'2C, T~.16. 2.12; SenatoN~, C. Th. 9.40.10. As to Olarissimi and Illustres, C. Th.
.
.
,
.
.
4.
1,
and
D.
48.
8.
16.
9
6 48. 19. 28. 2.
7 Mon:msen o~s~rves (Strafrecht, 1036) that though the rules are expressly laid down merely
for decunonlfs, .thlS IS be~ause they are the lowest of the privileged classes: what holds for them
hol~s a fortwn for the hIgher cla~ses. It should be noted, however, that some of the exemptions
are 8illtroduced to make the decurlOnate less unpopular: other applications are secondary.
10 48. 19. 28. 5.
9 e.g. P. 5. 20. 1; 5. 21. 1, 3, etc.
12. 5.
1. 21. 4, 5; 5. 19. 1; 5. 21. 2; 5. 25. 1, 2, 7 (= D. 48. 19. 38. 7); 5. 26. 1; Coll. 8. 5. 1;

i:

P. 5. ~O. 2; 5. 23. 14 (=D. 48. 19.38.5); 5.23.19; 5.25.8 9' 5.26.3' Coll 1 7 2' 11
8.3; 14.2.2; cp. C. Th. 7.18.1; D. 48.19. 38. 3.
' ,
,
... ,
.
12 P. 5. 23. 1, 16; Coll. 8. 4. 2. Plebei, tenuio)'es Mommsen Strafrecht 1035
13 C. Th. 9. 18. 1 (= C. 9. 20. 16).
'.
'
,.
14 p. 5. 22. 2. As to the line between honestiol'es and humiles see Mommsen, loc. cit.
11
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1 C. 9. 49. 4; P. 5. 12. 12; D. 48. 20. 1. pr. Apparently th~ cl?th~ng o~ the crimin:~r;:~~
disposed of by the executive in its service, 4~. 20.~. !ublWIf~o .1Sh p~t of t:e ~:e ante
punishment. It does not result from the man s vestmg ill the ISC. e oes no .
,
4 48 21 3 1.
p . 277.
1 2
2 48.20.11. pr'.
3 P. 5. 12. 1; C. 9. 50. " .
th' . i
5 The dos and donatio p)'opter nuptias of the criminal were not forfeIted.
See on ese ru es,
C. Th. 9. 42. 1; h. t. 15; C. 5. 16. 24; 9. 49. 9.
7 48 20 10 1
6 48. 20. 8. 4, 9.
. . .'
.
t
8 48. 20. 7. 5, 10. This could not occur in case of a ser'vuS poenae as hIS enslavemen
destroyed his power of acquisition, 49. 14. 12.
9 39.5.15; 48.20.11.1.
(48 20 4 10
. C 9 49 5)
10 49.14.1. 1, 11, 17, 37. It is liable to creclitors of the estate
. . , . pr., . . .
and conversely it can claim from debtors thereto, 49. 14. 3. 8, 6, 21.
11 48.20. 7.pr., 3.
12 h. t. 1. 1.
.
.
d ·h
7 4
A
13 h t 7 2
was
, p. lUS
.t. d'ecl' are d
. . . . Of course nothing acquired through the
h d crlIDe
.
d illclud~
Ant nmus
woman entered iussu patris on the hereditas of one she a pOlsone'b II ~
. I They can
this forfeited, though it was never hers, lb. These rules seem ~o e a lIDpena.
hardly be juristic and there is no reference to any lex or Sc. or EdIct.
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much legislation,. of which, though the record is not complete, a general

~ccount can b~ gIven. Some constitutions refer only to deportati, but
In . m~st cases It s~ems clear that they cover damnati also.
The general
prIn?Iple th~t chIldren a~e to be entitled to a share is laid down by

Calhstra~us In terms whIch suggest that part only went to them \
thou.gh It may be that by A.D. 241 the whole was available 2. All
detaIls must be looked for in the Codes. In 356 it was enacted that
all relatives to the third .degree were to have a claim, before the Fisc,
t~ al~ the goods, excep~ m cases of maiestas and magic in which even
hben were to g~t n?thmg 3• Two years later this was repealed: all was
to go to the FISC In all cases 4• In 366 it was enacted that children
were to. have all the goods except in case of maiestas5. In 380
Theod?slUs I legislated comprehensively on the matter. His enactment
dealt, In terms, only with damnatus intmfectus, but it no doubt covered
the. se~vus poenae. He gave children and grandchildren all the estate,
whIle If there w:r~ only :e.moter issue, through males, they shared half.
He added. provlSlO~S gIvIng a constantly lessening share to father,
. mother, wIth .or wIthout. ius liberorum, paternal grandparents, and
brothers and sIsters, agnatIC, emancipated and uterine 6. No one else
was to'Texclude the Fisc. In 383 he included postumi, probably to settle
do~bts . 8 In 421 all claims ~ere Suppressed except those of parents and
chIldren. In 426 TheodoslUs 11 seems to have suppressed all I '
b t th
f fir'
h
calms
u
ose 0
~~'. w 0 ::ere t~ h~ve half9. Justinian accepted this
enactment, changIng filn to hben and giving the language a more
genera~ form 10: as Theodosius wrote it, it might have referred only to
a SpecI~! case. . He also accepted the rule admitting emancipati and
postu1Jn. ThIS represents the law of his time I2 till 535 when he gave
all the pr~perty to successors, suppressing any claim of the Fisc 13.
Three specIal cases need mention.
(~) 14Women. If a woman was condemned her children could claim
not?Ing • The ~ule is eX'pre~sed as one of undoubted and, apparently,
anCIent law . . ThIS exclUSIOn IS shewn b,y Paul's language to have been
1

48.20.1.

C. 6 ..6.~. The:r are .to have obsequium of (all) the liberti of the damnatus But the
n~hts of l~be!'1, patron~ are mdependent of those of patron G. 3. 45' Ul 29 5 . Th' . 1
e
eXIsted ~t a tlm~ (3? 14. 4) when it is fairly clear that they had only ~ shii.~ ot'th b IS
the earher empIre It was usual to give part to the children in individual cases t:ou~hath .n
wa~ no general l'Ule. Tac. Ann. 3. 17; 4: ~q; 13. 43; PHn. Epist. 3, 9, 27 cited Momms:~e
Stlafrecht,1006. The rule, nullam esse d~vMzonem libe1·tomm does not affect th'
tt 10 2'
41; 37.14.24.
' I S ma er, "
3 C. Th. 9. 42. 2.
: h. t. 4. Cons~antius m3:Y have meant only to restore the old law.
6 h. t . 6.
The mterp1'etatw says, ad filios vel ad heredes legitimos.
8 h. t. 9.
" .
7 h. t. 10.
10 h. t. 23.
No clalillls allowed In maiestas.
9 h. t. 24.pl'.
C. 9. 49. 10.
11 C 9 49 8 10
12 Fines short of publicatio, P. 5. 23. 14 19' D 48 20 1 etc
"
., .
13 Nov. 17. 12.
'
, . . .,
.
•

2

-Ili

14

C. 9. 49. 6.

The text speaks of dep01·tatio but no doubt the rule is general.
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due to the fact that the real basis of the claim of the children in such
cases was their civil law position as sui heredes I. He remarks that as
parents could not arbitrarily exclude them by an expression of will, so
they ought not to be able to do so by crime. ~ one of this la?~uage
applies to children of women: it is a late expressIOn of the old CIVIl law
view of succession.
(b) Decuriones. The enactment of 426 provided t~at o~ condemnatio of a decu.rio his property should go to the Ouria, whlC~ ~~g~t keep
it, or allot it to anyone who would take over his responsIbIlItIes. If,
however, there were male issue alone they took the property and the
responsibilities. If there were daughters alone they took half. I~ t.h:re
were both the males took half on account of their curial responsIbIlIty,
and divided the other half with the females. Justinian adopted this,
adding that postumi were to be entitled, and excluding any claim in
maiestas 2 •
(c) Liberti. The only statement we have of the rules in this ca~e
is in the Digest, and it may not represent classical law. A patron IS
to have the share he would have had in an ordinary case of death, the
Fisc taking the restS. This purports to be from P~ul's book on. th~
matter. Another text, from Macer, applies a simIlar rule to l~ben
patroni 4 and adds that if there are children of the libe:tus they exclude
the children of the patron, and as these exclude the FISC, the latter has
no claim 5. This is rather obscure: on the face of it, it gives them all,
while, both in Paul's time and in Justinian's, the children of ingenui
took only half: the reasoning shews that the exclusion was only from
the part the patron would have taken 6.
A person condemned to penal slavery was ordinarily in that position
for life which in the case of death sentences, would be short. But we
have aire~dy ~een that even persons condemned ad bes~ias had a hope
of pardon 7, and of course in the case of a damnatus ~n metallum the
chance of pardon was greater: it is clear on the texts .that the cas~ was
not uncommon. We hear of restitutio in integrum ~us, and of SImple
pardon. Each such release was ~n ex?ress ~ct of authority, and the
warrant would state the terms of It, whICh mIght, and as we shall see,
often did, give rights more than mere pardon and les~ in ~arious w~ys
than complete restoration. A striking point is that In thIS conneXlOn
1 48. 20. 7. pr. Her dos is subject to specia:ll'Ules. In some important crimes it is forfeited
subject to claims of vir: in others it passes as if she were dead, 48. 20. 3-5.
2 C. Th. 9. 42. 24; C. 9. 49. 10.
. 3 48.20. 7. 1.
.
4 48. 20. 8. pl·. Though they do not claim ~onorum possessw they exclude the FISC as to
their part, h. l. 2.
5 40. 20. 8. 1.
l
P
'
6 The texts were written under the regime of the ex
apla,
Complex questions arise but do not concern us.
7 Ante, p. 405.

0

b so1et e und er JustI'nI'an .

410

Penal Slavery: Effect of Pardon

[PT. II

we hear nothing of manurnission. A servus poenae was not the property
of a.nyone, and could not well be released from anyone's manus: he
regaIned his liberty by the Emperor's decree 1.
A pardon was commonly by indulgentia generalis or communis no
doubt on occasions of public rejoicing 2. It released from the labour
and made a man, who had been free, once more a freeman 3. But it did
n~t ~estore h~s former private rig~ts. His property remained with the
FIsc. He dId not recover old fIghts of action 5. He did not recover
potes~as, and thus h~ could not acquire through his children 6. He was
not lI~ble to old actIOns 7. In one remarkable text, Ulpian is reported
as sayIng that a person merely pardoned, and not restitutus, could not
have succeeded under the Se. Orphitianum, but, humana interpretatione,
~e wa~ allowed to do S08. This last rule is no doubt Tribonian's: it
Jars "":Ith the others. The question whether it expresses a rule applicable In late law to other cases of succession must on the texts be
answered in the negativeD. One who had been a' slave did no; on
pardon revert to his old domin~iJs10. That ownership was gone and
though, up to the time of Caracalla, there seems to have been 'some
doubt as to whet~er he vested in the Fisc, Ulpian, recording Oaracalla's
doubt, declares thIs t? be the lawll, as also does a rescript of Valerian 12.
~e was .now an ordInary slave, capable of receiving fideicommissary
?,Ifts of IIbert~13, and presumably of being sold 14. Such a state of things
IS hardly a~phcable to a case where the slave was · ultimately proved to
have been Innocent: it involves an unjustified injury to the dominus.
N or was restitutio in integrum ins applicable to a slave. For such cases
the. proper provision was the revocatio of the sentence, the effect of
whICh was to restore the slave to his former position. The effect of the
condemnation being completely undone, the old ownership revived. In
a c~se recorded he had been instituted by his domimts, and he became
agaIn a heres necessarius. So too, a statuliber revocat~iJ8 would still be
free on the occurrence of the condition 15.
The release ~r pardo~ might be accompanied by a more or less
com.plet.e r~st?ratIOn to .hlS original position. The effect of complete
restItutIOn IS Illustrated In many texts. The man regained all rights of
1

s,

.

.

. el'V.~p~e~~ah
t were released by local authority and put to work appropriate to sel'vi publici.
raJan U te1tu ~m back to slavery, except old men who had been so released 10 years' these
were tPh
0 d erIOMr work.
Pliny, Litt. Trai. 31, 32. In the early empire the Senate ~sually
gav:
e par on.
ommsen, Strafrecht, 484.
C. 9. 51. 5, 9.
T

0;

~l'esumably to citizenship, though in a case in C. 9. 51. 3 this is expressly given
• 9.49. 4; 9.51. 2.
5 C. 9. 51. 5.
6 h t 9
.
h. t. 4; D. 44.7.30.
8 3S. 17. 1. 6.
. ..
11 h. l. 4.
See post, as to restitutio.
10 48. 19. 8. 12.
13 40. 5. 24. 5.
12 C. 9. 51. 8.
40. 5. 24. 5.
14 ATg h l 6
15 40.4.46. Restitution is not spoken of in ~o~n~xion with those who had been slaves.
:

7
9
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succession 1. his will was revalidated 2; he recovered his potestas 3 , his
property 4, honores, ordo, munera and so forth 5. He became a ?,ood
witness 6. He regained all rights of action, and conversely became lIable
to old debts 7• The actions were not utiles but directae 8 : in short, the
effect of the enslavement was completely annulled 9.
This complete restitution was expressed by the ~ords per omnia in
integrum 10 ; in statum p1'istinum cum bonisH; or the lIke, or by t~e. mere
word restitutus 12. But less comprehensive forms are found gIVIng a
limited restoration. These naturally gave rise to questions of construction some of which are recorded in the texts. If part of his property
was'restored, old debts revived against him pro parte 13, an~ presumably
his old rights of action revived to the same ext~nt14. ~f hIS pardon w~s
accompanied by a regrant of potestas, he agam acqUIred through hIS
children 15. Restitution to praecedens dignitas, with no reference to
bona did not restore any property or rights of action or any liabilities 16.
It did not replace him in his old potestas 17, for this involves property
rights: it dealt only with 'public rights.
. .
It is obvious that a restoration of bona may create complIcatIOns
where part of the property has passed to heirs. We do r:ot know how
these were dealt with at the time when even collateral hens took some
of the property: the rules we have are embodied ~n legislation of
Constantine at a time when, so far as we know, the claIm was confined
to children. It is laid down on Papinian's authority, that acts done by
a son of full age are confirmed, and not affected by his re entry into
potestas-even any will he may have made. As to any acts done by a
pupillus, au,ctore tutore, the law is obscure. The. tu.tela o~ course ends
unless in the bad character of the father, there IS a specIal reason for
retainino·it. The law is confirmed by insertion in Justinian's Oode 18.
It will be remembered that by his time the rule confining claims to
children was restored I9• Justinian adopts the constitution with none
1 P. 4.8.22; In. 1. 12. 1; 37.1. 13; 37.4.1. 9, 2; 3S. 17 ..1. 4.
TJ;1e right of successio~
covered succession to those conceived before slavery, or if conceIve~ dUl'l~g slavery, born af.ter
the restitution, 38. 17. 2. 3. In 48.23.4 it is said that if th~ child i~ conceIved a;nd ~orn durIng
slavery the right of succession exists on grounds of humamty. ThIS may be Tl'lboman.
2 28'. 3. 6. 12.
3 C. Th. 9. 43. 1; C. 9. 51. 13.
4 Even payments due in the meantime, 34. 1. 11.
5 50.4.3.2; C. 9.51. 1.
6 22. 5. 3. 5.
7 C. 9. 51. 11, 12; D. 48. 23. 2, 3.
~ 4~. 23. 2. 3..
..
9 His iUTa patronatus are revived a rule admitted with heSItatIOn, of WhICh there are SIgns In
other of these rules, 48. 23. 1. 1; 37. '14.21. pT. Conversely if he is a lib~rt1ts, ~8. 2. 3.7.
ee
48.23.4; h. t.1. 1. The doubts seem to turn on ~he p.oint that slavery beIng ~k~ to death must
have extinguished these l·ights. They are not raIsed In other cases, e.g. dep01 tatw.
w P.4. 8. 22. .
11 C.9. 51.~
H~& 17. 1. ~
13 C. 9. 51. 3. A mere gift of money by the Emperor on hIS pardon produced no such

effect.
lb.
. h ou t l'labili·t··
. t to his
14 It does not follow.
That he should receive his goods WIt
les IS unJus
creditors. No such point arises in the converse case.
C
51 6
15 C. 9. 51. 9.
16 4S. 23. 2, 3 . .
.
1 7 . 9.
..
18 C. Th. 9. 43. 1 = C. 9. 51. 13, remotis Ulpiani atque Fault not~s.
19 Ante, p. 40S.
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but very slight verbal changes, a circumstance which is unfortunate in
view of its rambling and obscure character 1. '
In 536 Justinian by a Novel 2, advertingto condemnatio in metallum
as the typical form, definitely abolishes the rule that a convict becomes
a se~vus poenae. ,His primary object is to prevent dissolution of
m~rrlage, and he lays down this rule, very characteristically in the
mldd!e of a long and comprehensive set of provisions on the subject of
marnage 3•
(I) ~ases under the Sc. Claudianum and connected legislation.
By thl~ enactment, of A.D. 52, it was provided (no doubt, inter alia),
(1) .that, If a ~re~woman4 lived with the slave of another person after
notIce (denunt~atw) by the owner that he forbade it she and the issue
became his slaves 5 ; (2) that, if the owner consented, she could remai~
free ex pacto, the issue being slaves 6 • . This second rule Gaius tells us
~as abolished by Hadrian as being harsh and inelegans. For the future
If the owner consented so that the mother remained free, the child was
also to be free 7. The text of Tacitus cited above says that there might
be an agreement that she should be a liberta 8• A point of status seems
to ~e left to private agreement notwithstanding the maxim: Conventio
p'Nvata neque servum quemque neque libertum lacere potest 9• The fact is
that these are not mere private agreements: they are confirmed by the
Sena tusconsult 10.
The woman became the slave of the owner of the man if she
persevered in t~e .coha?itation after denuntiatio by him. It appears
that one denunClatlOn dId not suffice: it must be three times repeated 11
and the third denunciation had, by an enactment of A.D. 317, to be i~'
the presence of ~e~en Roman witnesses 12. One constitution speaks of
the ~h~ee denunClatlOns as expressly provided for by the Sc. Claudianum 13,
but It IS at least equally probable that it was a juristic interpretation of
~

INt is not certain that as it appears in the Code of Theodosius it represents the original text.
ov. 22. 8.
S Nov. ~d34. 13 enacts t~at in. cas~ of maiestas the Fisc shall take dos and donatio but lays
d own an or. er 0 f preferential clalllls III other cases.
'
4 Knowmg she was free, P. 2. 21a. 12
5 Taciti ~nnales,. 12. 53; G. 1. 91, 160; P. 2. 21a.1; Ulp. 11. 11; Tertullian ad uxorem
2: 8. Suetomus attnbutes the rule to Vespasian (Vesp. 11) but he only modified existing legisla~
tIOn, G. 1. 85.
I 6~.:. 84; P. ~. 10. 2. As to the distinction between cohabitation in the owner's house and
e sew ele, mStade III the Syro-Roman Law book, see Mitteis, Reichsr. und Volksrecht 366'
raf recht, 855.
'
,
M ommsen,
7 G. 1. 84.
8 See ~uschke, ad P. 4: 10. 2. O~e text, a.t lea~t, s~ggests agreements affecting the children.
Th~s Ullinan speaks of filws an~ filw becomIllg hbert~, and his language shews that it is a case
WhICh mIght have occurred both III Julian's and in UIIJian's time 38 17 2 2 See also P 4 10 2
9 40. 12. 37; C. 7. 16. 10.
' . .. .
.
....
10 G. 1. ~4. The latest reference to such agreements seems to be Cons. 9. 7 where some
obs~~ll'e wOlds are understood by Huschke to refer to them.
'
P. 2. 21a. 1; C. Th. 4.12.2,3 5 7.
12 h. t. 2.
' ,
13 h. t. 5.
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the word perseveratio, which is used in comments on the Sc. \ and may
have been contained in it. The enslavement was completed by a
magisterial decree, following the third denunc~at~on2. Neither Ulpian
nor Gaius refers to the need for three denunCiations, or to the decree,
and Justinian in abolishing the whole rule speaks of Claudianum senatusconsultum et omnem eius observationem circa denuntiationes et iudicum
sententias 3 , language which suggests a construction of the lawyer~4..
In A.D. 314 Constantine seems to have enacted that no denunClatlOns
were needed but if this is really the effect of his enactment, it must
have been r~peaied almost at once, for three years later we {ind the
three denunciations assumed to be necessary5. In 331 he reverts to the
rule of 314, declaring that no denunciations shall be needed 6. In 362
Julian confirms the Sc. Claudianum, repealing all contrary laws, so that
~ freewoman cohabiting with a procurator or actor or any other slave, is
not to be enslaved till after three denunciations 7. The language suggests that in another law it was provided that the harsher rule should
8
apply only where the slave was in a position of trust • A law of ~65
seems to shew that the three denunciations had gone out of use agaIn 9.
In 398 Honorius and Arcadius again assert the need of them 10.
We are nowhere told expressly what becomes of her pro~erty. ~he
ll
Institutes say that she loses liberty et cum libertate substanham , whlC~
does not prove that her dominus gets it. .Anot~er t~x.t says. that If
liberty is lost with capitis minutio there IS actw ut~l~s agamst t~e
dominus for the debts 12. This implies that he gets the property, but It
does not expressly mention this case, and it :"ould n~t st~ictly b.e true
for all cases, e.g. captivitas. The only other VIew pOSSIble IS that 13It goes
to the natural heirs as on death: servitutem mortalitati comparamus . But
though this gets a certain support from the expression successio miserabilis14, it is most improbable in view of the general language of t~e ~exts
above cited. Assuming that the dominus gets the proper.ty he IS lIable
l5
to actiones utiles already mentioned, and also to noxal actlOns •
Many of the texts speak of the woman to who~ ~hese rules applie~
as civis Romana, and Gaius seems expressly to hmlt the rule to thIS
case 16. It is clear that it applied also to Latinae: Paul puts them on
P. 2. 21a. 13, 18; Tertullian, ad uxorem, 2.8.
.
2 P. 2. 21a. 17. ,
•
s C. 7. 24. ·P. 2. 21a. 17 shews that the Se . did not proVlde for the decretum. Cp. C. 7. 15.

1

L PJ'Denuntiatio might be by procurato1' or duly authorised son or slave, P. 2. 21 a. 4.
C. Th. 4. 12. 1, 2.
6 h. t. 4.
.'
7 h. t. ,5.
Gothofredus thinks a special rule as to these was contamed m h. t. 2.
Consult. 9. 7. Gothofredus inserts this in C. Th. 4. 12. .
...
. .
10 C. Th. 4. 12.7. If the denuntiationes were a juristic creatIOn these vanatIOns are mtellIglble.
11 In. 3. 12. 1.
12· 4.5.7_ 2; cp. G. 4. 77.
IS 50. 17. 209.
14 In. 3_ 12. 1; cp. In. 3: 3. 2.
.
15 As in adrogatio. It may be therefore that rights of actIOn passed absolutely as they dId
there, but the texts do not say so.
16 G. 1. 84, 91, 160; Ulp. 11. 11.
5
8
9
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(a) Cases of tutela 1. If the slave was the property of a pupillus
the tutor could denounce 2, while if he was the slave of a woman in tutela
she herself could do S03. The latter part of this text is imperfect, but
the form of it seems to imply tbat the pupillus himself could not
denounce 4•
(b) Common ownership of the slave. The only text dealing with
this case says that, if all the owners denounced, the ancilla was common,
but that in other cases she became the property of the owner who first
denounces 5 • This was not a case of acquiring through the slave: it
was acquisition by denunciation. The slave was no more than one of
the facts basing the denunciation. But the rule as it stands hardly
looks practical: probably it means that if any owners ' had, with knowledge, refused to denounce, they could not afterwards claim any share in
the ancilla.
(c) Cases of patria potestas. If the slave was in the peculium of
a son, it was the son who denounced and the father acquired without
his knowledge, and even against his wilts. If the slave was in a
castrense peculium the ancilla acquired on the son's denuntiatio was
also therein 7. This text was written before the iutroduction of peculium
quasi castrense: no doubt the rule must be extended to this and also to
bona adventitia.
If the woman was a filiafamilias she did not lose her status on
denuntiatio, since this would involve her having the power to impoverish
her father in a certain sense, by depriving him of a daughter 8. But if
she continued the cohabitation after she was sui iuris the ordinary rule
applied 9. If, however, sbe was acting under the i'ussum of her father
she became a slave on denuntiatio, since, says Paul, fathers can make
their children's position worse 10 • The word iubere here cannot mean
command but authorise: it is incredible that the father could have
power to order such a connexion l l• But this makes the reasoning
unmeaning: the father does not make the child's position worse, but
only enables her to do so. By assenting he waives his right.
If the slave was the property of the freewoman's own son, respect

Not including cases in which iura patronatus also arise.
2p.2.21a.2.
S h.t.3.
4 So usually understood, but as the act is so far as the pupil is concerned purely acquisitive,
this seems. an unnecessary precaution. But any other interpretation seems to need bold
1

emendation.
.
.
15.rule as to denunciation is no doubt the same where the slave is in the peculium
65 P.
h. t.2.5.21a.
The
of another slave, since the denunciation is in no way judicial, but the final decree seems to
require the intervention of the dominus.
7P.2.21a.8.
Bh.t.9.
9h.t.18 .
10
h. t.
10. be an indirect way of enslaving her, which he could not do directly. C. Th. 4.
11 It
would
8. 6=C. 8. 46. 10.

416

Se. Olaudianum: Special Oases

[PT. II

for the maternal relation prevented the right of denunciation from
arising 1.

(d) Oases of i~tra patronatus. If the woman was a liberta her
patron's rights came into play. If he was aware of the transaction and
assented, the owner of the slave acquired the woman as an ancilla by
denouncing 2. But a patrona, so long as perpetual tutela lasted, could
not lose her rights by assenting without the auctoritas of her tutor 3. If
the woman's patron did not know, she became his slave and she could
never be made a civis by manumission by him 4. From the wording it
seems that he could make her a Latin 5, and that if she were sold the
buyer had a complete power of manumission. The rule , was no doubt
the same in the case of a patrona, i.e. that though her assent was
,ineffective to give the owner the right to denounce, it was effective to
bar her from exercising the analogous right. If the slave belonged to
the woman's patron the union produced no such legal effects 6. If the
owner of the slave was the libertus of the woman, he could not denounce
for reasons analogous to those in the case in which he was her son 7•
These rules present no difficulty, but their origin is obscure. Some of
them may be juristic, but some must have been express legislation,
e.g. the rule making her the ancilla of her patron with limited power of
manumlSSlOn. This is probably part of the legislation of Vespasian
referred to by Suetonius8.
(e) Municipal slaves. The few texts shew that special rules were
applied to this case, but they are not complete enough to enable us to
state the development of the law with certainty. We learn that in the
classical law an ingenua who cohabited with a slave of a municipality,
knowingly, became a slave without denuntiatio, but not if she was
unaware that he was a municipal slave, and ceased from cohabitation
as soon as she knew. Presumably a liberta was subject to the ordinary
law. Nothing is said as to assent of the municipality: apparently the
possibility of this was not considered 9. The concluding words of a law
in the Oodex Theodosianus shew that improvidus error, vel simplex
ignorantia, vel aetatis injirmae lapsus were to exclude this special rule,
but it is not clear whether this is a new rule or a recital of the old 10.
The enactment of 362 confirming the need for three denunciations was
not to apply to slaves of municipalitiesIl.
P. 2. 21 a. 16.
2 P. 2. 21 a. 6.
3 DIp. 11. 27.
P. 2. 21a. 7.
5 Huschke, ad h. l.
P. 2. 21 a. 11, quia domum patroni videtur desere1"e nolttisse.
7 h. t. 13.
See h. t. 16.
8 Suetonius, loc: cit.
9 P. 2. 21a. 14, Universi consentire non pOssunt, ante, p. 328.
10 C. Th. 4. 12. 3. Error here means probably mistake of law, and ignorantia, D:).istake of
fact: the terms are occasionally so distinguished, e.g. 22. 6. 2. But this is far from uniform:
error facti and ignorantia iW'is are common, 22. 6. 7, 9. Error of law was allowed to a woman
as a defence in some cases p1'opter sexus injirmitatem, 22. 6. 9. pr.
11 C. Th. 4. 12. 5.
1
4

6
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dec:triones and so to ke~p the lists full. The purpose of the law with
whICh we are more dIrectly concerned is much the same. It may
therefor~ be assumed that the slave so to be dealt with was not the
sla~e. wIth whom she cohabited \ but any slave of the civitas in a
posItIOn ~f tr.ust who connived at this or any other matters forbidden in
the constItutIOn.

~h: whole of the la:v of the Sc. Claudianum disappeared under
~ ustIman: We are told In the Institutes 2 that it was not to be inserted
In the DI?,est .at all. The abolishing enactment 3 says nothing about
that, and In POInt of fact the Digest does contain by oversight at least
one. reference. to the abolished 4 rule. The enactment in the Code
retaInS apumshment for the slave concerned 5.
1 It may be remembered that sI
h bT
.
.
C. rh. 9. 9. 1 = C. 9. 11. 1. Ante, ~~e~3.co a 1 rug WIth theu' own mistresses were bUl'nt,
In. 3. 12. 1.
s C 7 24
4 16 3 27
Th
.
"
.
5· S· . 11'
e words nulla .. ·facta should have been struck out
evera aws reduce to the rank of th '. h b d
.
laboUl'ers, C. Th. 10. 20. 3 (= C. 11. 8. 3) .e~ ;~ afo s ~o~en who, cohabit with t.he semi-servile
p. 433.
' .
. . . O. FOl another posslble case, post,

OHAPTER XVIII.
ENSLAVEMENT (cont.).

WE have now to consider those cases of enslavement iure civili
which Justinian introduced or retained. Several are recorded, but few
are important in the general law. The less important will be treated
first.
(a) Defaulting claimants of liberty.
As we shall see later,
Justinian abolished the need of adsertores (free persons acting on
behalf of the claimant of liberty), in causae liberales, and allowed the
claimants to conduct their own cases. He required them to give
personal security, but if this were impossible, they were to give a sworn
undertaking-cautio iuratoria. If after these preliminaries they failed
to appear, and, being duly cited, remained absent for a year, they were
adjudged slaves of the other party, whatever the real merits of the case
may have been 1.
(b) False pretence and collusion of dominus. If an owner by his
fraud and collusion passed his slave off as a freeman and obtained a
judgment to that effect, Domitian provided that the person so adjudicated
free should be decreed a slave of anyone who denounced him 2. But as
he can hardly be said to have been free before, this case will be more
appropriately discussed later, in connexion with the general law as to
the effect of such adjudication 3•
(c) Sla ves sold for export and freed. The Vatican Fragments 4
contain a text, in part corrupt, to the effect that if a slave is sold with
a condition that he is to be kept away from a certain place 5, with a
power of seizure on return, and he does return, still a slave, the vendor
may seize him and keep him as his slave. If he is freed by the buyer
and then returns, he is sold by the Fisc into perpetual slavery on the
same condition. This amounts to re-enslavement, for the manumission
by the buyer before he had broken the condition was perfectly valid 6.
1
3
5

C. 7. 17. 1. 2. Post, Ch. XXVIII.
Post, Ch. XXVIII.
As to this see ante, p. 69.

2
4

6

A senatusconsult, 40. 16. 1.
Vat. Fr. 6.
C. 4. 55. 1.
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The same rule is laid down by Severus and Caracalla 1 • Some details
are necessary to complete the statement. The power of seizure (manus
iniectio) is merely a right to take the slave: it has nothing to do with
legis actio. If the vendor has agreed not for a right of seizure, but for
a money penalty, the Fisc seizes the man, though he is still a slave,
and sells him as in the case of return after manumission 2. If the slave
returns without the buyer's consent, there is no right of seizure, for
the slave cannot be allowed to deprive his owner of himself3. If the
buyer instead of exporting him, frees him in the State, the manumission
is void and the vendor has the right of seizure 4. If the buyer resells
him under the same condition and he comes to the forbidden place with
assent of the second buyer, the original vendor has the right of seizure,
not the first vendee, whose imposition of the same condition is merely
regarded as notice to his vendee, to protect himself from liability 3. As
the vendor imposed the condition for his own protection, he can remit
it at any time while the man is still a slave, and so either seize the
slave and keep him at Rome, or free him, or, waiving the right of seizure,
allow the buyer to keep him at Rome 5• But the case is different if
the slave returns to the place as a freeman. The vendor has now no
means of control over him, and might be terrorised into remitting the
prohibition. Accordingly the Fisc takes the matter in hand and sells
the man as above 6•
( d) Young children sold under pressure of poverty 7. It was a
rule of the developed Roman law that a father though he had, at least
in theory, a ius vitae necisque over his issue, could not sell them into
slavery. Paul lays down the rule of classical law that such a sale cannot
prejudice their ingenuitas, since a freeman nullo pretio aestimatur 8. He
adds that therefore the father cannot pledge them, or give them in
fiducia, and that a creditor who knowingly receives them as security is
punishable 9 • Caracalla says much the same as to sale, describing it as
illicit and shameful and in no way prejudicing the child 10. Diocletian
speaks of the rule utterly forbidding sale as settled lawll. Such a pledge
is void 12 and such a sale in some way punishable 13• Even later the rule
is laid down in quite general terms by Constantine in 315 and 323 14•
Ibid.
C. 4. 55.2. So, probably, if the conditions were imposed without expressed penalty.
318.7.9.
4 C. 4. 55. 3.
5 18.7.1; Vat. Fr. 6.
6 This seems to be the meaning of Vat. Fr. 6fin., read in connexion with C. 4. 55. 1.
7 As to the practice of sale of self and children in eastern provinces, see Mitteis, Reichsrecht
und Volksrecht, 358.
8 P. 5.1.1.
9 Ib :; D . 20.3.5.
10 C. 7. 16. 1.
11 C. 4. 43. 1.
12 C. 8. 16. 6; cp. h. t. 1.
13 C. 7. 16. 37. Huschke makes Vat. Fr. 27 lay down the general rule, but this is doubtful.
14 Vat. Fr. 33; C. Th. 4. 8. 6. An enactment of 322 records the fact that provincials had
been in the habit of selling their children under pressure of poverty, and orders that, to prevent
this, such people are to be -relieved from the treasury, C. Th. 11. 27. 2. It does not appear that
the sales were lawful.
.
1
2
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But a constitution, earlier than the first of these dates, introduces or
mentions an exception. As early as 313, Constantine treats as valid
the sale of a new-born child (sanguinolentus)1, and in 329 he says that
this is law established by earlier Emperors 2• His own contribution to
the matter seems to have been to regulate it by laying down several
rules to which such sales must conform. The transaction must be
evidenced by written documents. A proper price must have been paid 3.
If these are not attended to the sale is void. The buyer may lawfully
possess him and may even sell him, but only for the payment of debts:
any sale in contravention of this law is penalised and presumably void.
The vendor, or the person sold, or anyone else, may redeem him on
payment of what he may be worth, or by giving a slave of equal value
in his place, but there is no right of redemption if the child is the issue
"
of union with a barbarian 4.
The rules as to evidentiary documents, as to issue of marriage with
barbarians, and as to restrictions on sale of the person bought, seem to
have disappeared, but the main principles are retained in a constitution
of Constantine which is inserted. in Justinian's Code and represents the
law of his time 5• But traces remain in the Codex Theodosianus which
shew that between the ages of Constantine and Justinian there had
been variations of practice if not of law. In 391 it was provided that
those who had been sold into slavery by their parents should be restored
to ingenuitas and that a holder whom they had served, for non ininimi
temporis spatium, should have no claim to remuneration. This is not in
terms confined to sanguinolenti and may indicate a practice of selling
older children 6. It is not in Justinian's Code. Again a Novel of
Valentinian says that the prevalent distress thr6ughout Italy had
caused parents to sell their children, and that thus life had been saved
at the expense of liberty. Where this had happened their ingenuitas
was not to be affecte"d and, in accordance with statuta rnaiorum, the
sale was to be set aside, but so that the buyer received back the price
he paid, plus 20 0/0 7• Any real price for them seems absurd if they
were new-born infants, and in any case it must have been so small
that 20 % added could have been no return for the cost of rearing.
Thus it seems that a practice had . grown up of selling older persons
Vat . Fr. 34.
2 C. Th. 5. 10. 1.
Vat. Fr. 34; C. Th. 5. 10. 1.
ibid. Unions with bal"bari were forbidden a little later, and capitally punished, C. Th. 3.
14. 1. A rule laid down much later by Valentinian may have been due to CODstantine, viz.
that any such sale for export to barbarians was heavily penalised, Nov. Val. 33. He speaks of
such sales as already forbidden.
5 C. 4. 43. 2.
Probably identical with C. Th. 5. 10. 1.
6 C. Th. 3. 3. 1.
The intel]Jretatio says, si sel'vitio suo sati sfecerit, which sugg~s~s sale for a
definite time. Gothofredus, ad h. l., suggests five years, on the analogy of capt~v~ rea~emed.
See ante, p. 314, and post, Ch. XXVIII. But this would exclude limitation to sanguinolent'/,.
7 Nov. Val. 33.
1
3
4
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and had been recognised as legal 1. There is no such right under
Justinian.
The language of these last two laws shews that the status was one
?f t.rue. slavery. But this is not so certain of the more permanent
mstltutlOn regulated by Constantine. The expression, reversion to
ingenuitas, used by Constantine 2 seems inconsistent with his being a
~la.ve, but as the law also speaks of the buyer as dominus and possessor;\
It IS generally held that it was genuine slavery. It is indeed conceivable
that this was no longer so in Justinian's day, for one of Constantine's
law~ as reproduced by Justinian in his Code speaks of the buyer as
entItled to use the man's services 4. Justinian's own enactment as to
liberi expositi 5 jars rather with the rule now under discussion but
slavery or not slavery, it is clear from the insertion of Consta~tine'~
enactment in Justinian's Code that the institution continued to exist 6.

authority sufficed 1. With the imperial system came a change: the
old methods no longer served and legislation began. The lex Aelia
Sentia (A.D. 4) allowed a formal accusation. We do not know by legal
texts what were the penalties it authorised, but there is no reason to
think they amounted to re-enslavement 2, and a non-legal writer seems
to say that they did not go so far 3. The Digest contains many references
to these minor punishments. The matter seems to have been the subject of repeated imperial regulation, and no doubt a wide discretion was
left to the magistrate as to the degree of punishment in each case.
Thus one text tells us that the magistrate was to sentence to fine,
forfeiture of part of his property to the patron, or whipping, according
to the nature of the offence 4• Others are more specific. They tell us that
for defect in obsequium, liberti were to be punished by whipping, reprimand and warning as to severer punishment if the offence was repeated 5.
For convicium or contumelia the same punishments are suggested together with temporary exile 6• For assault or calumnia or conspiracy or
subornation of delators they were to be condemned in metallum 7• It is
noticeable that though the list has an air of completeness no case is
given in which the punishment is re-enslavement to the patron. It may
be that the patron might choose whether the man should go in metallum
or revert to his dominium 8. One punishment is of special interest.
Salvianus, who was Bishop of Marseilles about 440, uses language which
seems to mean that patrons had the right to reduce their liberti to the
position of latini for ingratitude 9. Constantine, in 326, refers to a
libertus reduced from citizenship to latinitylO, and Suetonius, writing
of the time of N ero, and speaking of ingratitude as involving loss of
right of testation l l, seems to have the same rule in mind.
The history of re-enslavement as a punishment for ingratitude, can
be shortly stated, so far as it is known. Claudius provided that any
libertinus who suborned delators, to dispute his patron's status, might
be re-enslaved by him 12. In the next reign the Senate seems to have
tried to lay down some general rule of re-enslavement, but N ero refused
his assent to this, requiring each case to be considered on its merits,
but clearly contemplating re-enslavement as a possibility13. It was

There remain two cases 7 of much greater importance.
(e) The libertus ingratus. The general principle of this matter is
set forth in the Institutes 8 in four words: liberti ut ingrati condemnati.
The rule referred to is that liberti might on complaint of their patron be
re-enslaved on the ground of ingratitude. The history of the matter is
somewhat obscure. Neglecting dediticii, there were up to the time of
Justinian two kinds of freedmen, cives and latins; the liability applied
more or less to the freedmen and to their issue; not only the patron but
also some of his heirs had the right of complaint, and ingratitude did
not always lead to re-enslavement to the old master, but was sometimes
me~ qy other punishments, ranging from reprimand to penal slavery.
It IS not easy to tell from the sources how all these factors were
combined.
No .legal text refers to the rules as to this matter during the
RepublIc. It must not be assumed from this that ingratitude on the
part of a libertus was not repressed, but only that the powers of domestic
1

~t beca~e the rule of West·Gothic law, Z. S. S. Germ. Abth. 7. 238; 9.45.

pra~tICe are m the Code and Novels, Mitteis, 0p. cit. 363.
C. Th. 3. 3. 1; C. Th. 5. 10. 1 = C. 4. 43. 2.

Traces of the

3 C. Th. 5. 10. 1; Vat. Fr. 34.
: C. 4 ..43. 2:
.
.5 C. 8. 51. 3; ante, p. 402.
. The Impoltance of the questIOn whether the ChIld was slave or free in the meantime is
plam, but the texts do not consider it: See as to the analogous case of liberi expositi, C. 8. 51. 3,
and ~nte? p. 402. It should ~e notec. that Constantine gave the same right of repurchase or
substItutIOn where tI;te sangmnol~ntus was a slave, C. Th. 5. 10. 1. But in 419 it was provided
that, as such a reclaIm was unfarr to the :earer, this right should be conditional on payment
of double yalue and all charges (C~n~t. Srrm. 5). This made the right worthless except for
natural c.hIldI·e~. The 90de of Justrman does not refer to this right, even in the enactment of
Constantme whICh provIdes for freeborn children.
. ~ F?r another exceptional mode of enslavement under Justinian see post Ch. XXVI at
begmnmg.
'
8 In. 1. 16. 1.
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For traces of this see 47.2.90.
2 50.16.70; 40.9.30, and rubric.
Dositheus, Sent. Had. 3, cited by Gothofredus ad C. Th. 2. 22. 1.
37.14.7.1.
5 1. 16. 9. 3; 37.14.1.
6 1. 12. 1. 10; 37. 14. 1; cp. Tacit. Ann. 13. 26.
7 Ibid.
8 In C. 6. 7. 2 we are told that the penalty could be rescinded on application of the patron.
9 Ad Eccles. 3. 33.
10 C. Th. 2. 22. 1.
11 Suetonius, Nero, 32.
Gothofredus ad C. Th. 2. 22. 1, suggests that cives were made
latins, the penalty of enslavement being usually confined to latins. This is highly probable,
though the case put in C. 6. 7. 2 shews that enslavement of cives libeTti for ingTatitude could
occur. Cp. Tacit. loco cit.
12 37. 14. 5.
Suetonius says, too generally : ingmtos et de quibus patmni quel'el'entur
revocuvit in sel'vitutern, Claucl. 5.
IS A.D. 56. Tacit. Ann. 13. 26.
1

S
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reserved for that accomplished censor mor~"m, Commodus, to lay down
the general rule 1• He is said by Modestinus to have enacted that on
proof that liberti had treated their patrons with contumely, or struck
them, or neglected them in illness or distress, they were to be restored
to the potestas of their patrons, and, if that did not suffice, they were to
be sold by the praeses and the price given to the patron 2. In 205 the
power of r~-ensl~vement is treated by Severus as existing 3. An enactment of DlOcletIan seems to refer to a general rule of re-enslavement
for ingratitude4, but another notes 5 that there is no re-enslavement for
mere l.ack?f obsequiurn 6. Constantine speaks more severely, and declares
that l~bert~ may be re-enslaved, if iactancia vel contumelia cervices erexe1"unt or even if levis oifensae contraxerunt culpam 7. Later enactments, of
423 8 and 426 9, speak of re-enslavement without stating the limits on
the power. It can hardly be doubted, however, that it was rare in the
l~t~r Empire. The only texts mentioning it in the Digest are those
glVlllg the rule of Claudius and that of Commodus, together with one
to the effect that if a woman, having offended her patron and thereby
endangered her status, agrees to pay him something to avoid reduction
to slavery, the agreement is valid and not a case of rnetus 10. The texts
from the Code .and the words of the Institutes shew that the rule was
still in operation, and in the Novels it is again laid down very generallyu.
Upon the whole record it seems that there could not at any time be
re-enslavement for mere lack of obsequium (though Constantine's rule
goe.s very. near to it), but that it might be incurred for any worse form
of mgratItud~. Oth.er punishments might be chosen and usually were,
so that the l~be1"tus ~ngratus re-enslaved to his patron was at no time
common.
. Such. ac~~sations ar~ de~med to require careful trial. They are
trIed as ~udw~a extraord~nana12 and must go before the chief maO'istrate
of t.he provi~ce in which they arose 13, the Proconsup4 or other p;aeses 15 ,
or, In the CIty, the praefectus 'w-bi 16 . Constantine speaks of them as
going before iudices pedaneos 17. They are capital, and ought therefore
~

For statement. al!-d criticism o~ Leist's view that it is much older, see Pernice, Labeo, 3. 81.
25. 3 .. 6. 1. SImIlar rule to this last was laid down for a different r eason by Antoninus Pius
for slaves illtreated, see ante, p. 37.
3 C. 6. 3. 2.
; O. 6. 3. 12. But the words, nisi ingrati p l'obent~~r, may be interpolated.
7 0.7.16. 30.
.
6 C. 7.16.30.
9 C. Th._4. 10.1=0.6.7.2.
8 h. t. 2=0. h. t. 3.
h. t. 3 - O. h. t. 4.
10 4 2 21 pr
~l Nov. 78. 2. rr:his word:y la,"! doe~ not sugge~t that there was iiability t~ enslavement for
me~e lac~ of obsequwm, but It brmgs m a newyomt .. ~to~erable waste is mentioned (~l1,u.[av),
wh~ch ~)l esumably means waste of property he IS admlUlstermg not of his own property to the
preJudICe of the patron's potential succession.
'
~: O. 6: 7. 1; T acit . Ann. 13. 26.
13 Tacit. lac. cit.
17 1. 16. 9. 3.
15 37.14.1; h. t. 7.1:
16 1. 12. 1. 10.
C. Th. 4. 10. 1 = C. 6. 7. 2. These were the newly mtroduced deputies to the magistrates.
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to involve personal intervention of, at least, the accused-the general
rule of capital charges 1. But the very enactment of Severus and
Caracalla on which this obvious precaution is based 2 allows a, procurator
t~ appear on either side, by way of exception 3. This, too, indicates
that it was not often capital. The whole rule here excepted from does
not, it may be supposed, apply to failure in obsequiu-m, for though this
is ingratitude4, it cannot lead to enslavement 5, and we are further told 6
that a case of this sort may be disposed of de plano.
If there are several patrons they may all accuse (in which case they
will reacquire the slave pr'o parte) or, if the ingratitude were clearly to
one of the patrons alone, he can accuse (and so acquire the slave), but
only with the consent of all 7. Of a servus cast1"ensis freed by the son
he is patron and he can therefore accuses, but of any slave freed by
him, iussu patris 9, the father has the right of accusation as if he had
manumitted 10. All this merely illustrates the rule that it is the person
who is substantially patron who can accuse. But there are several
cases in which the patron has not the right of accusation. The principle
is laid down by Caracalla that he has it only when the manumission is
gratuitous and voluntary, and not when it is in pursuance of an oblig~
tion 11. Hence he cannot accuse one whom he was bound by fide~
commissum to free 12, or whom he had bought with the" slave's own
money" and freed 13, or one conveyed to him on a condition that he
would free him 14, and this whether he actually did free him or the slave
acquired his freedom under the Constitutio Marci 15 • All these cases
turn on the fact that though the manumitter is technically patron 16, he
has . conferred no favour: he has done no more than he was legally
bound to do and there is no occasion for gratitude. One case looks
indeed at first sight exceptional. If a master has taken money from
his own slave or a friend as the price of freedom and has freed
accordingly, h~ has the right of accusation; for, says the text, though
it was not done for nothing he did in fact confer a benefit : he was not
iike a mere fiduciary manumitter who simply operam cwcommodaP7.
But his position is exactly that of one who has taken a legacy with a
fideicommiss~"m to free a slave of his own. Such a manumitter cannot
accuse, though he shares with the case now under discussion the one
characteristic which marks it off from the other cases mentioned;
i .e., the fact that the ownership of the slave was not created merely
48.19.5. PI'. P. 5. 5a. 9.
.
48.17.1. p r.; also expressed by Trajan, 48. 19. 5. P1·., and Gordlan, C. 9. 2. 6.
P . 5. 16. 11; D . 37. 15. 4.
4 37.14.1,19.
5 C. 7. 16. 30.
6 1. 16. 9. 3.
7 40. 9. 30.4.
.
8 h. t. 30.2; 37.14.8 . PI'·
9 Post , p . 458.
10 40. 9. 30. 1.
11 O. 6. 7. 1.
12 Ibid.
13 O. 6. 3. 8; post, Oh. XXVII.
14 O. 6. 3. 2.
15 37. 14. 8. 1; 40. 9. 30. pr. ; post, Ch. XXVII.
16 See nn. 11-15.
17 37.15.3.

1
2
3
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with a view to the manumission. And in later law the distinction is
very unreal. In this case there is a right extorquere libertatem, as in the
case of servus suis nummis redemptus, or one bought ut manumittaturl.
But as it does not exactly come under the words of the' Constitutio
and is clearly an extension, favore libertatis 2, and Marcellus, the autho:
of our text, lived at the time of the promulgation of the original decree,
the t.ext was probably written long before the principle was extended
to thIS case, and its retention by Justinian is thus an oversight 3 •
It hardly needs statement that the act basing the accusation may
be one done only indirectly to the patron, e.g. refusing to undertake the
tutela of a son of his4. But the rule goes further and allows the
heres of the patron to accuse. The lex Aelia Sentia allows a filius
heres patroni to accuse 5, and Diocletian provides that as freedmen owe
reverentia to the filii patroni these can accuse them for ingrat.itude 6•
Marcellus lays down a similar rule for filius et heres 7. In 42:3 a wider
rule seems to have been laid down, giving the right of accusation to
any heres of the patronS, and this for ingratitude not to the late patron
b.ut to .them. In 447 Valentinian seems to have utterly destroyed this
rIght III sons or other heirs: he provides!! that they cannot accuse,
but have ordinary actions (iniuriarum, etc.). This prohibition is not
found in Justinian's law. He adopts the law of 423 and there are
texts in the Digest which give the right of accusation to filii heredes 10,
and again to liberi patroni ll • In spite of the generality of the words in
the Codes, it is doubtful whether any right exists in later law for herede$
other than children, and it may be taken for granted that the right is
so far connected with the right of succession to the libertus that one
who is from any cause excluded from that succession cannot accuse.
Thus Ulpian tells us that if the libert~(;s is assignatus, only the assignee
c~n accuse 12•• It must also be noted that none of these texts dealing
WIth accusatIOn by a heres says anything about a right of re-enslavement
to them, though there is one which may mean that condemnation in
metallum is possible 13•
Authority on the converse case, that of the filius liberti, is scanty.
On the one hand we are told ·in the Digest that the heres liberti has all
the rights of an extrane'l.(;S against the patron 14, a statement which, ' in
Probably not, however, till the time of Justinian, post, Ch. XXVII.
Note the language of 40. 12. 38. 1 and 40. 1. 19.
3 The right of accusation is perpetual, but it is lost if the intending accuser ceases to be
patron, 40. 9. 30. 3.
: 1. 12.1. 10; 37.14.19.
550. 16.70. Not her'es heredis.
C. 6. 3. 12.
7 37. 15. 3.
·8 C. Th 4 10 2 = C 6 7 3
10 37.15.3; 40.9.30. 5. . .
~lNov. Valen.t. 25.1.
.
....
1. 16. 9: 3, 3? 14. 1. But these texts are not clear. They may be read as merely giving
~~~i~~~ron rIghts III respect of acts done to libel'i. This is clearly the meaning of Nov. 78. 2
1
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view of its context, seems to mean that he owes him no reverentia ~r
obsequium and as there is also no right of succession in the patron, It
would see:n to 'follow that there can be no accusation. But elsewhere
we learn that in 426 it was enacted that children of a freedman even
holding an office within the ' class of militiae can be re-en~laved. for
ingratitude. The enactment is, even in the Codex Theodoslanus, l~ a
mutil3,ted form, and J usti4lian abridges it still more 1 . In the e.ar.her
form it speaks of reverentia as due from the filius liberti, an~ JustInIan,
striking out this duty, on which the rig~t to accuse 10~lcally rests,
reserves nevertheless, the right of accusatIOn. In the earher f?rm the
right ex~ends to children of the patron, but J ustini~n omits .thls.. The
rule is again mentioned, but not so as to explaIn anyth~n~l In the
N ovels 2• It may be conjectured that the duty of rever'ent~a IS newly
'
.
.
imposed on liberi, by the enactment of 426.
An enactment of Constantine in the Codex TheodOSIanus dealIng
with these accusations, and dated 332, reappears in J ustin~an's C~de as
of a slightly earlier date 3• It contains here much that IS not In the
earlier form, and, no doubt, two constitutions have been run toget~er.
As given by Justinian it contain~ two rat~er strange rules. It pro~Ides
that re-enslavement of a manum~ssuS to hIS patron shaH affect ~fteI b?r~
children filiis etiam qui postea nati fuerint servituris, quon~am ~ll'/,s
delicta ;arentum non nocent quos tunc esse ortos constiterit. dum .li?erta~e
illi potirentur. The only way in v:-hich this can be mad.e mtelhg~ble IS
to refer this provision to manum~ssae4. Th~ other curIOUS r~le ~s th~t
the person enslaved for ingratitude after hav~n.g been freed, vtnd~ct~, ~~
consilio will not be restored to liberty on petItIOn except at the patIon s
request: This, since it does not speak of manumi~sio~, seems to refe~ to
servitus poenae, which suggests that the other constItutIOn o~ Const~n~m~,
which is lacking in the Codex Theodosianus, but appears In Justmla~ s
Code in the form of a clause added to the one which is in the earher
5
Code, dealt with servitus poenae as a punishment for ingratitude •
(/) A freeman allowing fraudulent sale of himself. This is one
of the many legal institutions which resulted from the fact that slave
and free cannot be distinguished by inspection 6.
The general rule is that any liber homo over twe~ty years of age
who knowingly allows himself to be sold as a slave, In order to share

2

12

40.9.30.5.

13

37.14.1.

14

37.15.8.

1

~

C. Th. 4.10. 3=C . 6.7.4.

2

Nov. 22. 9.

g: i.~'. t i?' ~h~y ~1:e7~;t' to have the benefit of their mothds freedom between conception

an~ b~r~:'all:si~~ £~ :~;'consiliurn seems to shew that this was originally a rescript dealing with
a special case.
6 18. 1. 5; ante, pp. 5, 6.
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the price, is enslaved, or, as it is more usually expressed, is forbidden
proclamare in libertatem, i.e. to claim his liberty 1. It is a capitis
deminutio maxima 2. The rules are stated in the Digest with a good
deal of detail, most of which is fairly clear. It is essential that the
object was to share the price 3. If it was not, then, whatever other
fraud was contemplated, liberty can still be claimed 4. Even though the
man had this object he is not barred unless he has actually received a
part of the price 5. It is essential also that the buyer have been deceived:
if he knew, then there is no bar to the claim of liberty 6. But if he in
turn sell to an innocent buyer, the subject of the sale is barred from
claiming if he has received part of the price, it would seem, on either
sale 7 • If there were two buyers, and one knew of the fraud while the
other did not, there is a conflict in the texts. The man cannot be
partly free. To allow him to be wholly free would make it easy to'
defeat the whole rule. Accordingly Paul says that as the wrongdoer
can claim nothing the man must go wholly to the other: a rational
rule, but one in which Ulpian sees a difficulty. He holds that the
buyer bought only a share and can therefore be entitled to no more:
the rest must therefore go to the buyer who knew the facts, who thus
profits by the ignorance of the other buyerS. But this rule that he
cannot be entitled to more than the share he bought is not inevitable.
The case is closely analogous to that of manumission by one of common
owners in the classical law, in which case all vested in the other 9. In
fact, the beginning of Ulpian's text looks as if he was about to lay
down the rule adopted by Paul: it is probable that the actual solution
in the latter part of the text is not his but J ustinian'sIo.
A person under the age of 25 has in most cases a right of restitutio
in integrum, but not in this case. The reason given by Ulpian, following
Papinian, is that there can be no restit~(;tio in integrum from status
mutatioll. This is sufficient: the texts which say that there is restitutio
in cases of status mutatio 12 merely mean that actions that have been lost
by the change can be restored by the help of a Praetorian fiction, not
that the status can be restored 13. They have no bearing on the present
case 14. If, however, he was a minor under 20, he is not barred even
though he refrains from taking steps till he is over that age. But

1 In. 1. 3. 4; D. 1. 5. 5. 1; 4. 4. 9. 4; 40. 14. 2. pl·.; C. Th. 4. 8. 6; C. 7. 18. 1. Male or
female, D. 40. 13. 3; C. 7. 16. 16.
2 In. 1. 16. 1.
3 C. 7. 18. 1; 7.16.5.1.
4 40. 12.7. pr.
5 40.13. 1.pr.; C. 7. 18. 1.
6 40.12.7.2,33.
7 Ibid.
8 40.13.5; 40.12.7.3.
9 Po.st,: Ch. xxv.
10 Other parts of the text are interpolated, Gradenwitz, Interp. 101.
11 4.4.9.4.
12 4.1. 2; P. 1. 7. 2.
13 e.g., against an adTo.gatus in the matter of debts.
14 The fact that he was a wl'ongdoer might have bal'red restitution in any case in the absence
ofmet~~s,4. 4.9.2; 4.1.7.1.
'.
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if, having been sold under 20, he shares th.e price. af~er he has reached
that age, then the rule barring claim ap~lIe.s .to h~m .
The texts speak usually of sale, but It IS ObVIOUS that many ~ther
transactions might have substantially the same result, and accordmgly
we are told that pledge, gift and giving in dos ~re all on ~he sa:ne
level as sale 2, though it is difficult to apply the notIOn of sharmg. p.nce
to these transactions 3 • So, again, what is sold need not be the dom~n~um.
Thus Paul discusses the sale of the usufruct of a freeman as a slave,
and says, on the authority of Quintus Mucius, that cessio i~ iure under
such an agreement makes a slave of him: the buyer. WIll have t?e
usufruct of him, and, the vendor being fraudulent, he IS a ser~~(;s s~ne
domino. If, however, the vendor was in good faith he acqUIres the
nuda proprietas 4.
•
Questions of difficulty arise, and are not very clearly dealt WIth,
where the person sold was not actually free, ~ut was. entitled to be
freed. 'Vhere a person to whom fideicommIssary hberty was d~e
allowed himself to be so sold, a consulta.nt of Paul remarks that whIle
one feels he ought not to be better off than a freeman in the s~me
case, there is the difficulty that there was a valid sale .an~ a vendIble
thing sold. Paul's answer is that the contract is valId In each c~se
(which is hardly to the point), that if the buyer knew, no questIOn
arises, and that if he was innocent, then the slave who co.ul~ hav.e
demanded liberty and preferred to be sold is barre~ fro~ cla~mIngr hIS
liberty as unworthy of the aid of the Praetor fide~com,",:~ssar~~s. . r~e
fact that he was still a slave and could thus be sold agaInst hIS WIll IS
no defence to him since he had but to disclose his position to end the
whole matter. TIle case is different, he says, with a statuliber. Here
a condition has yet to be satisfied, and when it arri~es h~ w~ll, notwithstanding his knowledge and fraud, be allowed to claIm hIS hberty~ even
5
thouO'h the condition was one within his own power • The pomt of
this .last remark is that though it be in his own power, it m.ay be
somethinO'
substantial and thus differs widely from merely havmg
to
0 '
.
state the facts. All this cannot be called satisfactory, though It seems
to represent both classical and later law.
.
The texts throughout speak of the rule as applying to liberi homines
without any restriction to cives, and though it is :r:ot expre~sly so stated,
it is clear that no such restriction existed. Thus In the chIef enactment
1 40 12 7 1; 40. 13. 1. 1; cp. C. Th. 4. 8. 6.
·
2 55 88 102
2 40'. 12'. 23. 1.
See also the SYl'o-Roman Law-book, Bruns and Sachau, pp. 2, ' . '
,
124, and Syrische RechtsbUchel', Sachau, pp. 13, 67, 99, 165. These speak only of anG~llae as
given in do.s.
3 Post, p. 432.
h
h '·
.
.
4 40. 12. 23. pl·.
Kuntze, Servus Fructuarius, 64, remarks that were e IS selVUS swe
do.mino. he will reacquire his liberty at the end of the usufruct, post, Ch. xxv.
5 40.13.4; C. 7. 18. 1.
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i~ ~he Oode on the matter, the rule is applied, even though he be a
CW'tSI. In fact the rule that a man cannot validly sell himself into
slavery is based on the sanctity of liberty, not on that of citizenship 2.
We have seen that private agreements could not make a man a slave
or a libertus 3 and we know that in the theory of the Republic, at least
as expressed by Cicero, the State could not deprive a man of civitas or
libertas: he was always regarded as abdicating his rights 4. Exile was
voluntary. In like manner in this case the man enslaved is regarded
as having abdicated his liberty, and similar language is used in relation
to other causes of enslavement i'twe civili5.
In most of the texts, though not in all, the offender is not described
as re-enslaved but as forbidden proclamare in libertatem 6• This rather
suggests that he is not exactly enslaved, but is, so to speak, estopped
from claiming his liberty. This way of looking at the matter receives
some slight support from the words of a text which says that Hadrian,
while laying down the general rule, nevertheless, interdum, allowed him
to proclaim his liberty if he restored the price, i.e. he became free again
,:ithout ma.rlUmission 7. From the fact tbat this is in the Digest it is
lIkely that It was a general rule for later law 8• But though it suggests
that the bar was only procedural, it is really only a case of restitution
analogous to that mentioned in the case of servi poenae 9 and liberti
ingratiIO, where there is no suggestion that the slavery was not real.
The evidence that it was not mere estoppel but actual slavery is overwhelming. It is so described in many textslI. It is called a stat'Lts
mutatio, and restit'tttio in integrum is refused on that accountI2. It i~' a
capitis deminutio maxima I3. Manumission isthe normal mode of release
and on manumission the man is a libertinus, not an ingenuus I4 , and tbi~
is noteworthy, as one migbt have thought that manumission ended the
punishment. But he is barred from claiming ingenuitas even after
manumission 15. Again if a woman is so sold her children born during
her slavery are slaves I6• Such a man is the subject of dominium 17. It
1 C. 7. 18. 1; C. 7. 16. 5. 1 and In. 1. 16. 1 are dealing only with cives.
'
2 .The c~ass. of slav~s was recruited by purchase from ba1'baros outside the protection of the
EmpIre (MlttelS, op. c~t. 360 sqq.), but this is hardly material.
11 40. 1~. 37; C. 7. 16. 10.
See also C. Th. 4. 8. 6 = C. 8. 46. 10. Apparent ex ception under
Sc. Claudlanum, ante, p. 412.
4, Cicero, Pro Caec. 33 and Pro Domo 29, etc. As to some exceptional cases, C. Th. 3. 4. 1;
5.8. 1; Vat. Fr. 34.
•
5 e.g. 1. 5. 21; C. Th. 4. 12. 6.
This language does not seem to be used about libertus
wgr·atus.
6 e.g. 40. 12. 14, 40; 40. 13. 3, etc.
Post, Ch. xxvm.
7 40. 14. 2. pr'.
,
8 It accords withfavor libertatis and seems to involve a penalty of part of the price.
9 Ante, p. 411.
10 Ante, p. 427.
11 e.g. C. 7. 18. 1; In. 1. 3.4; 1. 16. 1.
12 4. 4. 9. 4 .
'
13 In. 1. 16. 1.
14 1. 5. 21; 40.12.40.
15 40. 12. 40.
16 40. 13.3.
17 40. 12. 23. pr.

CH. XVIII]

F raudulent Sale of F reernan: Origin of R ule 431

is clear that it is true slavery, and the point could be raised without
exceptio as a reply to an adsertio libertatis 1•
The rules set forth in the foregoing pages give an account of the
institution as it appears in Justinian's law. But the state of the sources
raises a curious question as to tbe origin of tbe rules. Every legal
text which mentions the matter, with two exceptions (a provision of
Oonstantine which is in the Codex Theodosianus but not in J ustinian's2,
and one in the Syro-Roman Law-book 3 ), is from Justinian's compilations.
The institution is of so remarkable a nature that one would have
expected to find it frequently mentioned. Yet it appears also, though
such a statement must be open to correction, that the historians, poets,
grammarians, antiquaries, Ohristian fathers, and in fact all literature,
are equally silent. Plautus handles such a fraud 4, but he does not
mention the rule. In view of this conspiracy of silence, we are driven
to Justinian to find the origin of the rule. The result is not very
informing. From one text we learn that Quintus Mucius was acquainted
with it 5. Another tells us that Hadrian laid down such a rule 6• In
the Oode, legislation on the matter is referred to by Gordian, who
treats it as an existing institution 7• Paul treats the matter in a work
on the Sc. Claudianum 8, and Pomponius speaks of it as to be looked
for in Senatusconsulta D• All this tempts us to think of the Edict,
confirmed and extended by Senatusconsulta and constitutions, after the
Edict had lost its vitality. Some commentators definitely treat it as
Edictal 10, but there is no direct evidence for this, except that the Edict
did provide for an actio in factum, where there had been such a fraud,
but the circumstances were not such as to bar claim of liberty, It
seems hardly likely that this alone would be stated if both belonged to
the Edict. Indeed the words in which Ulpian refers to the actio in
factum are such as strongly suggest that this was the only Praetorian
remedy, and that it first existed at a time when there was no otherII.
There is no trace in the remaining fragments of the Edict of anything
remotely resembling a penalty of re-enslavement. And the fact that
Marcian speaks of it as iure civili is strong evidence that it was not of
I From the fact that Gaius does not mention it in his list of cap. demo max . (G. 1. 160), Karlowa
infers (R. R. G. 2. 1116) that the effect was then only procedural, becoming substantive later. But
G. also omits liberttts ingmtus and servus poenae.
2 C. Th. 4. 8. 6. See the inte1p1·etatio. As this law appears in Justinian's Code this point is
omitted, C. 7. 18. 3; 8. 46. 10.
3 Syro-Roman Law book, Bruns and Sachau, § 73; Syrische Rechtsblicher, locc. citt.
4 Pers. 1. 3.
5 40.12.23. pr. But it may be Quintus Cervidius Scaevola (Mommsen, Strafrecht, 854). The
original Florentine rea~ing was meus: lVIucius is a generally ~ccepted correcti?n in the MS., but
it is late (Mommsen, DIgest, Ed. mal. ad h. l.). Under the CIrcumstances Qumtus meus seems
rather less likely than Scaevola noste1' which lVI. cites in support of it.
a 40.14.2.
7 C. 7. 18. 1.
8 40.13.5.
9 h. t. 3.
10 e.g. Karlowa, lac. cit.; Girard, Manuel, 100.
l! 40. 12. 14.pr., 1.
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Edictal origin 1. It is true that among the books in which it is treated
are Paul's and Ulpian's commentaries on the Edict. But Ulpian's
Book 112 is on restitutio in integrum, and this matter comes in incid~ntall~. Paul's Book 50 and Ulpian's Book 54 3 are on a topic in
whIch thIS matter would naturally come if it were in the Edict, i.e.
de libe:ali causa 4, and they are in those books of the commentary which
acc?rdu~g to Blume belonged to the Edictal group. But they are books
whICh, It has been supposed 5, were transferred to the Edictal group
from the Sabinian to save time 6.
Examination of the texts raises another question. It is clear that
in Justinian's time, sharing the price was essentiaP. It is made the
test as early as Gordian 8, and even Hadrian is cited as regarding it as
ne~essa~y9. Yet many of the texts do not mention this requirementlO.
ThIs of Itse!f ~ould mean little, as they may be expressed too generally,
but the omISSlOns are noteworthy in kind. In none of the texts from
Paul. is the requirement mentioned 11, and it is he who cites Quintus
I2
MUClUS , and in the same lex tells us that dos, donatio and pledge a.re
on the same footing as sale 13. It is difficult to square the notion of
sharing price with this, and still more difficult to understand how he
could ha:e discussed the matter without adverting to this difficulty if
the requIrement had existed. The only Roman text independent of
J ustini~n. says nothing of this requirementI 4• The texts dealing with
the actw ~n factum for cases of fraud where proclamatio was not barred
do not speak of this as a distinguishing mark l5• A text which says that
a miles allowing himself to be sold as a slave is capitally punishable
says nothing of this requirementI6• It may be added that, while some
texts speak of sharing the price 17, others speak simply of receiving itJ8.
On the other hand it is perplexing to find price sharing mentioned in
everyone of Ulpian's texts 19. So too the age rule is not treated
uni~ormly. Some texts do not mention iVo. Others speak merely of
mawr and minor 21. All this suggests that the rule as we have it in the
1 1. 5. 5. 1. Explai.ned away by Girard (loc. cit.) as a reference to confirmation by Scc. etc.
and by Karlowa (loc. C2t.), who observes that the contrast is with ius genti1tm.
'
: 4. 4. 9. 4; Lenel, Ed. P~rp. (2) xxii.
s 40. 12. 7; h. t. 23.
Lenel, Ed. Perp. (2) XXll.
5 Roby Introd to Digest liv
: Lenel does not treat it as Edictal.
7 4. 4.
4; 40." 12. 7. pr.; 40: 13. 1.
C. 7. 18. 1.
9 40.14. 2.pl'.
~~ 1. 5. 21; 40. 12. 23, 33; 40.13.3,4,5; C. 7.14.14; 7. 16. 16; C. Th. 4. 8. 6, etc.
12 40.12.23. Pl·., 1, 33; 40. 13.4 (a long and argumentative text).
40. 12. 23. pl·.
~: See also C. 7. 16. 16, and SY1'ische Rechtsbiicher, locc. citt.
C. Th. 4. 8. 6.
15 40. 12. 14-22.
16 48. 19. 14.
~~ 4.4.9.4; 28.3.6.5; 40.12. 7.pl·., 1,40; 40.13.1. 1; C. 7.18.1.
40. 13. 1. pl·.; 40. 14. 2. pT.
19 4.4. 9.4; 28. 3 .. 6.5 ; 4~. 12. 7; 40.13.1. 1.
Of these some are corrupt. 28. 3. 6. 5 and
40. 12. 7 shew that I?r~ce-shan.ng wll:s no~ the only case. The different MSS. of the Syro-Roman
Law-bo~~ deal capnclOuslY.Wlth t,hlS pomt. In one, and that, it seems, an early 'one (Syrische
Rechtsbucher, 67), the rule IS apphed though he gets none of the price.
'
20 1. 5. 21; 40. 12. 23, 33; C. 7. 18. 1.
21 40. 14. 2. pl·.; C. Th. 4. 8. 6.
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Digest is the result of an evolution l • But the stages in that evolution
cannot be stated with any confidence. It is probable that the rule of
enslavement is as old as Q. M. Scaevola, but even this is not certain, as .,
the Quintus mentioned may be Q. Cerv. Scaevola 2 • The rule of price
sharing is probably not nearly so old. No text takes it further back
than Hadrian, and in the text which treats the requirement as known
in his time, the words referring to price are in a parenthesis. The
course of events may have been as follows: A praetorian actio in factum
was given covering all cases. Then, perhaps still under the Republic,
but probably later 3, the more drastic remedy was introduced apparently
by Senatt£sconsulta 4, which specified the cases in which proclamatio was
refused. They were at least two, price sharing, and desire to exercise.
the function of actor5. As time went on this last died out. In private
life, as in public affairs, there was a great development of free labour,
and the increased power of representation in the field of contract made
it possible and usual to employ free actores 6• By the time of Justinian
price sharing was the only case of importance left, and thus it appears
as a general condition on the bar. The allusion to it appears in most
cases in a parenthetical form 7, and may well be, at least in some cases,
an interpolation.
The actio in factum above mentioned has, in strictness, nothing to
do with enslavement, and thus it is not necessary to state its rules in
detail 8. It covered any possible case in which a freeman dolo malo
allowed himself to be sold as a slave, not covered by the other rule.
Ulpian so expresses its scope 9, a fact which indicates that its field
varied with changes in the scope of the more severe rule. It required
dolus, beyond mere silence, and thus capacity for dolus, on the part of
the man; but, apart from that, his age was not material 10. The nature
of the fraud was not material, and he need not have profited. The
action was for double any loss or liability: it was independent of any
contractual remedies against the actual vendor, and the buyer must
have been ignorant of the facts 11.

1 As to interpolation of some of these texts, see Gradenwitz, Interp. 100 sqq.
2 40.12.23. pr. See ante, p. 432. Karlowa, R. R. G. 2. 1117, thinks this text has nothing
to do with our rule.
S Karlowa, loco cit., supposes our rule republican, on account of 40. 12. 22. 5.
But that
assumes that it antedated the actio in factum, which does not seem likely.
4 40.13.3.
5 Karlowa, loco cit.; 28. 3. 6. 5; C. Th. 4. 8. 6. 1. Allowing themselves to be included in a
dos is another probable case. See Syro·Roman Law-book and Syrische RechtsbUcher, locc. citt.
Not much can be safely inferred fo1' Roman law from these sources. See Mitteis, Z. S. S. 25.
286 sqq. But Paul, too, refers to this case as also to that of allowing himself to be included in a
pledge or a gift, 40. 12. 23. pr. It is possible that the actual limitation of the rule to price
sharing is due to Ulpian.
6 Wallon, op. cit. 3. 107 sqq.
7 e.g. 4. 4. 9. 4; 40. 14. 2. pl'.
8 They are fully set out in 40. 12. 14-22. '
9 40. 12. 14. 1.
10 40. 12. 14. 2, 15.
II h. t. 1~ 16. ~ 20.4.
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It remains to consider shortly the general effect of enslavement on
the man's preexisting rights and duties. It must be borne in mind
. that the vast majority of slaves were so by birth, and that as to them
no such question can arise, while of the rest, a number, which must have
varied greatly from time to time, were so by capture. Their position,
which was abnormal, has already been considered 1. The remainder.,
whom alone we have to discuss, must have been relatively very few.
A number of general propositions on the matter are familiar. ' Every
enslavement is a capitis deminutio maxima, for this is declared to result
wherever liberty and citizenship are 10sP, and it is mentioned expressly
in several cases, e.g. those of servus poenae, libertus ingratus and
fraudulent sale 3 • These are, of course, the most important cases in
later law. For earlier law it is stated for incensi, dediticii reenslaved,
and cases under the Sc. Claudianum 4 ; this list also being representative
rather than complete.
A slave is a mere nullity at civil and praetorian law 5. He has no
caput, or what seems to be the same thing, his caput has no ius 6. The
principle is summed up in the remark that supervening slavery is akin
to death 7. Yet this does not adequately express the matter: the event
is in some ways more destructive than death. Like death it destroys
usufructs and similar rights 8• There needs no authority for the statement that it ends all those relations of private and public life which
imply that the persons concerned are cives. It ends any office, private
or public, such as tutela. It ends marriage. It ends partnership,
precisely as we are told, because the man is regarded as dead 9. It
produces all the effects of other capitis deminutiones, which need not be
particularised. But it does much more. A will, which death brings
into operation, is rendered irritum by enslavement lO• Death avoids any
gift, to the person who dies, by a will not yet operative (subject to some
exceptions), and so does, enslavement, quia servitu,s morti adsimilaturll.
But even if it was after dies cedens he could not claim, nor do we learn
that his heirs could, as they could in case of death 12. It destroys all
rights resulting from cognation or affinity 13. We are told that iura

1 Ante-; pp. 291 sqq.
2 4. 5. 11.
3 In. 1. 16. 1.
4 G. 1. 160; Ulp. 11. 11.
Captivitas is not in these lists. The case is a special one. The
law of postliminium, and the effect allowed to the will of one who dies a captive, make this a
J.'ather abnormal case. See ante, pp. 291 sqq.
5 2S. 8. 1.P1'.; 50.17.32. , Th.e text adds that they are equal to other people by natura~ la'.".
This justifies the natural oblIgatIOn of the slave (post, Ch. XXIX.) and counts for somethmg m
the gradual recognition of cognatio se1'Vilis. Ante, p. 76.
'
, 6 4.5.3.1; In. 1. 16. 4.
7 50.17.209; Nov. 22.9; G. 3. 1Ol.
8 7.4.14; In. 2. 4. 3; C. 3. 33. 16.2; P. 3.6.29.
9 17.2.63.10; In. 3.25.7. If entitled under fideicommissum to appoint property among his
issue he cannot do it when 'enslaved: it is as if he had died without doing it, 36. 1. 18. 6.
10 2S. 3. 6.5,6,8- 12; In. 2.17. 4, 6; G. 2. 147.
11 35. 1. 59. 2; 49. 14. 12.
'
12 38. 17. 1. 4.
13 3S. 8. 7; 38. 10. 4. 11; In. 1. 16. 6.
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sanguinis cannot be destroyed by any civil law1~ but slavery is iuris
gentium.
In dealing with the effects on debts due to and by him we have to
remember that persons made slaves fall ' into two classes: they pass
either into private ownership or into none. For it is a noticeable fact
that there is no case (with the exception, if it be an exception, of the
captivus) in which he vests in the Fisc. In some cases the Fisc sells
him, but it does not appear that the State has the dominium, even
where the price vests in it.
For delicts committed by such persons we know that the new owner
is noxally liable: noxa caput sequitur 2. But where the man was free
before, there is in addition to this noxal liability the personal liability of
the man. This is a burden on his estate, and need not be distinguished
from other debts, except that like all debts ex delicto, it falls on
successors only to ,the extent of their benefit, if any. In the case of
servi poenae there can be no noxal action. There is no owner; moreover they cannot be allowed to pass from their terrible position into
that of ' ordinary slaves because they have committed a wrong.
As to contractual and quasi-contractual debts, direct authority is
very scanty. It is fairly certain that the liabilities and rights, so far as
they survive, go with the bona. ' We are told that this is so as to
liabilities 3, the man's own liability being extincV. Another text tells us
that there is an actio uti lis against the dominus and if it is not defended
in solidum, there is missio in possessionem of the goods of the former
freeman 5, a rule analogous to that in the case of adrogati 6• This implies
that the property goes to the domimls, which is no doubt the case under
the Sc. Claudianum 7, and in fraudulent sale.
As to the converse case, that of debts due to the enslaved man,
there seems to be no textual authority at all. It seems likely that the
analogy with adrogatio governs this case also. If that be so the
dominus acquires rights of action ipso iure 8• The case is differentiated
from that of bonorum emptor in that there he has no civil law right;
his succession is edictal, and thus his actions are indirect 9. N one of
our cases is edictal, subject to what has been said above 10 as to the
case of reenslavement for ingratitude.
Altogether different considerations arise in relation to servus poenae.
Here, in general, the Fisc acquires, though it does not own the man.
50.17. S.
2 In. 4.8.5; G. 4.77.
34.5. 2.p1·.
Novus homo videtur esse, 34. 4. 27. 1; 44. 7. 30.
4. 5. 7. 2.
6 In. 3. 10. 3.
7 Ante, p . 413. In Justinian's latest legislation the rule may have been different in the case
of libertus ingmtus. Nov. 22. 9, of which the rubric seems hardly consistent with the text, may
mean that the children took some of the goods. If so they no doubt incurred proportionate
liability, but the text is extremely obscure.
8 In. 3. 10. 1, 3.
9 G. 3. SO, 81.
10 Ante, p. 431.
1
4
5
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There seems no reason to distinguish this from other cases in which the
Fisc takes a succession 1. On this view all that need be said is that the
Fisc takes the estate subject to its debts 2• The creditors can make
their right effective by bonorum venditio 3. The Fisc can prevent the
forced sale of a clearly solvent estate by paying off the creditors. On
the other hand if the property has definitely vested in the Fisc, it can
sue for debts due to the estate, having in such cases only such privileges
as the private creditor would have had 4. We must remember however
that a share of the property goes to the children (and at some dates to
other successors 5). Where the Fisc takes no share at all, it seems clear
from the language used in the different texts, that it js an ordinary case
of succession 6. So also where the man was a decurio, and part goes to
the children (in some cases) and part to the curia 7 : both the children
and the curia appear to inherit. So too where he was a libertus; the
rights of patron~ and filii patroni are not affected: they inherit as to
their shares. But, at least in the time of Justinian, where the children,
and they alone, get a share, they do not appear to inherit, but to receive
a grant from the Fisc 9. As the Fisc takes only subject to 'debts and
has a right of action, we must assume that the children have none,
and are not liable. But we cannot be sure that this is the right interpretation, and, if it is, we cannot be sure that the classical rule was
the same. Hadrian's rule is expressed in the same language 10. But
that of the law of 380 is obscure and may mean that they are heirs
pro parte, though the expression, fiscus concedit, appears therein, as in
the abridged edition in the Code l l•
1 The omission of this case in 49. 14. 1 is due to the fact that here no nuntiatio was in
question.
2 49. 14. 1. 1, 11, 12, 17, 37; Lenel, Ed. Perp. § 212.
3 48. 20. 4, 10. pr.; C. 9. 49. 5.
4 49.14.3.8,6. pr., 21.
5 Ante, p. 407.
6 C. Th. 9. 42. 2, 6, 9, 10, 23.
7 C. 9. 49. 10 = C. Th. 9. 42. 24.
~148. 20. 7. 1, 8.
9 h. t. 1, 7.pr. etc.
.. .
10 h. t. 7. 3.
. C. ~h. 9. 42. 8 = C. 9.49.8; C ..Th. 9. 42. 9. A~ to po~tl~mw.~um, ante, pp. 304 sqq.; j'estitutw serv~ poenae, ante, p. 411 j sanguwolentus, revertmg to wgenmtas, ante, p. 422 j redemption
of person who fraudulently sells himself by return of price, ante, p. 430.

CHAPTER XIX.
RELEASE FROM SLAVERY. GENERALIA. OUTLINE OF LAW OF
MANUMISSION DURING THE REPUBLIO.

IT is not necessary to attempt the hopeless task of defining liberty.
Justinian adopts from Florentinus 1 the definition: Liberty is the natural
capacity (facultas) of doing what we like, except what, by force or la:",
we are prevented from doing. This definition no doubt expresses certaIn
truths. Liberty is "natural": slavery is iuris gentium. It is presumed
that a freeman can do any act in the law: his incapacity must be proved.
The reverse is the case with a slave. But, literally understood, it would
make everybody free. As a matter of fact all persons not slaves are
free , and as we have arrived at a more or less exact notion of Roman
slavery we may leave the matter there.
. .
The conception of manumission needs some exammatIOn. It is not
in strictness transfer of dominium. A man has no dominium in himself
or his members2. Nor is it an alienation of liberty. The right received
is not that of the master, and the rule that a man cannot give a better
liberty than he has is intelligible without reference to such an idea.
N or is it a mere release from the owner's dominium: that is derelictio,
from which manumission differs in several ways. Dereliction does ' not
make the man free, it merely makes him a res n1tllius 3 • Moreover
manumission leaves many rights in the master, and there is no such
thing as partial dereliction 4. If it had contained a dereliction, then,
since derelictio is purely informal, a manumission which failed for
lack of form would have been a dereliction. But this was not the case.
At civil law such a defective manumission produced no effect at all, and
even under the Praetorian law and the lex ' Iunia it left large rights in
6
the master, and entitled no third person' to seize 5• We have seen that
the Roman conception of slavery was subjection to ownership, actual or
potential: a slave was a human res. Manumission is an act emanating
1
4
6

1. 5. 4; In. 1. 3. 1.
2 9.2.13.
3 41. 7. 2.
h. t. 3.
5 Fost, p. 445.
'
Ante, p. 2. As to the nature of manumission, see further,post, App. IV.
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from the holder of ownership removing the man (by the authority of
the State, which is present in all formal manumission) from that class.
It is essentially a release not merely from the owner's control, but from
all P?s.sibility of being owned. It does indeed confer rights and
capa~Itles on hi~ I, but it is from the notion of destroying capacities
for rIghts over hIm that the conception starts.
There are some general rules which may be shortly stated here,
though some of them will need more detailed treatment later.
An ingenuus is a freeborn person who bas never been in lawful
sla:ery~. One who has been a slave is, on release from that position,
a l~?ert~nu~3. Th.e law favours freedom on the one hand but guards the
punty of ~ngenudas on the other. An ingenuus does not cease to be
one by being sold by his father4, or by manumission from apparent
slavery 5,
by being treated in any way as a slave, wrongly 6. Even
~ declaratIOn by the man himself under pressure that he is not an
1,ngenuus does not deprive him of that position 7. Adverse decision does ·
~ot prevent repeated assertion of liberty, though a decision in favour of
hberty may prevent its being again disputed 8. In the same way a man
cannot become a slave by lapse of time spent in apparent slavery 9,
though he may be free by prescription 10. All these are evidences of the
favour shewn to liberty: infinita est aestimatio libertatis ll • On the other
hand, though a libertinus may be adopted~ at any rate by his patron, he
does. not ther~by become an ingenuus 12, so far, at least, as rights in
relatIOn to thIrd persons are concerned 13.
.
To these general rules there are some exceptions, little more than
~pparent, which need only mention. They can be grouped under three
heads.
(i) A libertinus may by special grace acquire the rights of an
ingenuus. With this case we shall not deal 14•
.
(ii) It is possible in certain cases, already discussed, for a person
to be a libertus without having been a slave 15.
.
(iii) It is possible for one who has been validly enslaved to become
an ingenuus on again becoming free l6•
There is a general tendency, doubtless accentuated in later law to
interpret rules and facts as far as possible in favour of liberty. It is a

0:

Post, p. 439.
.
2 G.l.11.
9 l. 5. 6; In. 1. 5.pr.; G.l.11.
P. 5. 1. 1; C. 7. 16. 1, ante, p. 420.
5 P. 5. l. 2; In. l. 4. l.
.
: P. 5. 1. 3.
7 h. t. 4.
8 C. 7. 16. 2, 4.
.
11 C. 7. 22. 3.
10 C. 7. 21. 7; 7. 22. 1, 2; post, Ch. XXVIII.
IS 50.17.176. l.
12 1. 5. 27; l. 7. 46;Aul. Ge11. 5. 19.12.
.
1: 7.15. 3, 46;.2. 4.10.2; 37. 12. l. 2; 3S. 2.49. An ingenuus adopted by a libel.tinus
was st~ of course ~ngenuus, 1. 7. 35. From the texts cited in this and the last note with
oth.ers, It appears th~t adrogation of libertini, by any but the patronus, was one of the things
WhICh non debent fier~, sed facta valent.
:: See, e.g., ¥oyl~, ad In. l. 5. 3 . .
15 Ante, p. 412.
.
Thus capt1,VUs IS a slave but reverts to ~ngenuitas by postliminium (ante, p. 304). See also
the case of chIldren sold, ante, p. 420, and see p. 410.
.
1
4
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general principle that in doubtful or ambiguous cases it is best to follow
the more liberal view l • Liberty being of immeasurable value and omnibus
rebus favorabilior~, the principle is naturally. laid down that in doubtful
questions affecting liberty, secundum libertatem respondendum erit 3 •
Countless illustrations of this tendency will be found in the following
chapters.
A slave may become free either as the result of manumission by his
dominus, or without the latter's consent. It is convenient to begin
with manumission, and, as the topic is somewhat complicated, to deal
first with the simplest case. This is manumission, by a sole and
unencumbered owner who is a civis not under any disqualification, of a
slave, himself under no disqualification, and in whom no other person
has any right. And this must be treated historically.
With the very early law we are not concerned; and indeed little but
guesswork is possible in relation to it. The origin of ·manumissions is
unknown. Dionysius of Halicarnassus credits the foundation of the
law on the point to Servius Tullius\ but as he refers ' nearly everything
else to that king no particular weight attaches to his testimony. The
XII Tables shew that at their time it was an established institution 5.
All manumission is regarded as an institution of the ius gentium 6. It
is a datio libertatis: liberatur (servus) potestate 7 • But it is more than
that: it is, at any rate during the Republic, the making · of a civis.
Ulpian tells us that legitime manumissi, nullo iure impediente 8 , become
cives. In the Digest he speaks of the patron's rights as a return for
having made cives of the slaves 9•
Thus citizenship is always the
ordinary result of a typical manumission. From this characteristic of
manumission it follows that all the modes of manumission are public;
i.e. are in some way under public control. The State is interested in
seeing that civitas is not bestowed on unworthy persons lO•
Of these modes of manumission there are three:
1. Oensu. Although the Census survived into the Empire, it is so
essentially a republican institution that . it seems best to say here the
little that is to be said about it.
It is not necessary to.discuss the Census in general: we are concerned
with it only as a mode of manumission. . It is probable that this form
of manumission is extremely old, but it hardly survives into the classical
1 Benigniom praeferenda j benig~io?'em sententiam sequi non minus iustius quam tutius est j
humaniorem sententiam sequi op01·tet, 28. 4. 3; 34. 5. 10. 1; 35. 2. 32. 5;. 50. 17. 56, 192. 1.
2 50. 17. 122.
.
.
3 50. 17. 20. The language, though not the decision, of C. 2. 4. 43 is in the same vein.
4 Dion. HaI. 4. 22.
5 Bruns, Fontes, 1. 24, 28.
6 In. 1. 5.pr.
7 Ib.; D.1.l. 4.
8 Ulp.l. 6.
9 38. 2. 1. pr.; 3S. 16. 3. l.
10 Boethius in Cic. Top. 2. 10.
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law with which we are really cDncerned. There was a census in A.D. 74,
and there was at least the name Df Dne in 243. But this fDrm Df manum~ssiDn was. really extinct. Paul dDes nDt mentiDn it. Ulpian says,
ol~m manurmttebantur censu I • Gaius, hDwever, writing sDmewhat earlier,
spe~ks Df it in several texts as if it still existed 2. The Fragmentum
?Ds~the?m Df about the same date as Gaius discusses it as a living
InstItutIOn 8. But in several Dther texts in the Fragment, where we
shDuld have expected to. see it side by side with vindicta, it is nDt
~entiDned4. This circumstance and the knDwn facts Df histDry5 make
It clear that the texts are discussing an unreality. The institutiDn is
DbsDlete. Such cDunting Df the pDpulatiDn as Dccurs under the EmperDrs
may be called by the same name, but it has little Dr no. relatiDn to. the
republican Census.
The Census, taken every five years 6, is in essence a list Df cives made
fDr fiscal purpDses and fDr the regulatiDn Df military service. The fDrm
Df manumissiDn is the inscriptiDn Df the name Df the man Dn the list Df
citizens. It invDlves three steps. The slave presents himself and
claims to. be a citizen: censu profitebantur 7• The assent Df the Dwner
is shewn: iussu Dr consensu domini8. The OensDr inscribes the name
Dn the list Df cives. On each Df these three requirements there is SDmething to. be said 9. The professio mentiDned is the fDrmal presentatiDn
Df ?imself whi~h each civis was bDund to. make to. aVDid the penalties
fallIng Dn an ~ncensusIO. The iussum Df the master dDes nDt seem to.
have been a fDrmal part Df the ceremDny, thDugh Df CDurse the CensDr
wDuld nDt enrDI the name withDut it11. It is an authDrisatiDn to. the
slave, nDt to. the CensDr, and its infDrmal nature is expressed in OicerD's
descriptiDn Df it as consensus 12. We are nDt expressly tDld that the
I~aster had to. be pre~ent, but this was prDbably the case, especially in
VIew Df the fact that In 176 B.C. a tempDrary rule was laid dDwn that in
certain cases Df manumissiDn befDre the CensDr 0.1' Dther magistrate the
owne~ was required to. take a certain Dath 13. No. juristic text actually
mentIOns the entry Dn the 1'0.11 as an essential, but OicerD dDes I4, and
the very name Df the institutiDn and the language Df the Dther texts
DbviDusly take it fDr granted I5. The OensDr cDuld no. dDubt refuse to.
enrDl the man.
Ulp. 1. 8.
2 G. 1. 17,44,138,140.
3 Fr. Dos 5 17.
Fr. Dos. 11, 13, 15.
5 Mommsen, Rom. Staatsr. (3) 2. 1. 415; D. P. R. 4: 98.
Fr: Dos. 17. In early times it was frequently less.
7 UI
1 8
Ib2d.; Cicero, De Orat. 1. 183.
p. . .
9 Fully discussed by Degenkolb, Befreiung durch Census, 3-14, of which work much use has
been made.
10 Ante, p. 401.
11 ,Degenkolb treats it as essential but not as part of the form. It is in this way that he
explam~ release from rnancipiurn without consent of the holder.
. 12 CICero, loco cit.
13 Livy, 41. 9.
14 Cicero, de Orat. 1. 183.
15 Fr. Dos. 17; Theophil. 1. 5. 4. He describes the process inexactly.
1
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The prDcess cDuld take place Dnly at RDme, fDr it was Dnly at RDme
that the true RDman Census was held 1. The slave must be the prDperty
ex i~tre quiritium Df the manumitter~, and it is plain that no mDdality
Df any kind cDuld be attached to. manumissiDn in this fDrm. But it
must be bDrne in mind that the freedman's Dath was not a cDnditiDn,
and, no. dDubt, by means Df it many cDnditiDns cDuld practically be
impDsed, breach Df the undertaking being . a punishable case Df ingratitude.
The prDcedure Df the Census is a IDng business: the new lists cannDt
be prepared in a day. Apparently it was nDt usually tilltDwards the
end Df their eighteen mDnths Df Dffice that the lists were completed
and the OensDrs prDceeded to. the formal act, lustrum condere, which
brDught the new lists into. DperatiDn. It was nDt clear whether the
slave was free frDm the mDment Df enrDlment, Dr Dnly when the new
lists came into. DperatiDn. The dDubt is referred to. by CicerD, and
again in the much later Fragmentum DDsitheum 3. It was nDt cDnfined
to. this questiDn, but extended to. all acts Df the CensDr taking effect in
the Census RDll, e.g. notae censoriae and the like. It wDuld seem that
the questiDn must have been Df great practical impDrtance, .and yet
that it was never determined. It may be that these variDus acts, which
were mDre than mere recDrds Df fact, were pDstpDned till the last mDment.
LDgic seems to. require that, at least in DUI' case, the later date shDuld
apply. It seems that it must have been so., so. far as CDncerns public
law. But it may well be that fDr private law the practice was Dtherwise.
The entry dDes nDt purpDrt to. make him a civis: it is a fictitiDus renewal
Df an entry, and the CensDr is recDrding the fact that the man is a civis,
nDt making him Dne. Strictly indeed he is Dnly recDrding the fact that
the man has claimed to. be a civis, and if such an entry is made iD. errDr
it is null 4, and cannDt Dperate by lapse Df time, fDr it is nDt till much
later that we find rules as to. liberty by prescriptiDn 5.
.
SDme Df the early EmperDrs were CensDrs, and DDmitian was CensDr
fDr life. It dDes nDt seem that he prDceeded to. any census, Dr lustrum
condidit in the DId sense. There are no. signs Df manumissiDn befDre
him as CensDr: the' whDle institutiDn is at an end.

11. Vindicta. This is a " fictitiDus " applicatiDn Df the prDcedure in
a causa liberalis. If a claim Df liberty was made Dn behalf Df a man
1 Fr. Dos. 17.
2 ibid.
3 Fr. Dos. 17; Cicero, loco cit.
. 4 Mommsen, Rom. Staatsr. (3) 2. 1. 374, Dr. Pub. Rom. 4. 521. Degenkolb remarks that the
doubt shews that enrolment was needed.
5 .Post, Ch. xxvm. Late in the Republic the rules w~r.e ~o far relaxe~ that the collection of
statistics was made in some cases in the various munwtpta. But thIS was not the actual
Census, and it does not seem that the Censors were present. See Mommsen, Rom. Staatsr.
2.1. 368; Dr. P. R. 4. 45.
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alleged to be wrongully detained as a slave, the claim took the form of
an action brought by an adsertor libertatis, claiming him as a free man,
the form being, at this time, that of sacramentum}, Used as a mode of
manumission it was essentially a case of cessio in iure 2 , The adsertor
libertatis who, at least in later times, was often a lictor, claimed him
before a magistrate as free, touching him with the wand which appears
in sacramentum, and which gave its name to this mode of manu mission ,
The dominus made no defence and the magistrate declared the man
free 3. As it was an actus legitimus, no condition or suspension was
possible: .by addition of dies, or condition, actus legitimi in totum
vitiantur 4 ,
From the form and nature of the process it is clear that the presence
and assent of the magistrate were necessary. From the text of Livy
already cited 5 it may be assumed that the actual presence of the
do.m inus was needed, though the oath there referred to was a temporary
matter 6. As it was in form a vindicatio, the slave must be on the spot.
We are not concerned with the position of a liber·tinus, but it may
be as well to observe that it was not unusual to exact an oath before
manumission, that the man would render certain services. The oath
was not in itself binding, but was regarded as putting the slave under
the duty of swearing again, or promising, immediately after the manumission 7, Breach of the undertaking would expose the freedman to
the ordinary liabilities for ingratitude 8• Even though the libertus were
impubes, if he were old enough to take an oath, an actio utilis would lie
to enforce the duties after puberty, and there were some duties which
he could render even impubes; for instance, he could act as histrio or
nomenculator 9.
I.Il. Testamento, Gratuitous benefits are, naturally, given most
readIly at death. This mode of manumission was therefore by far the
most important in the law. It will be necessary to deal with it at
some length when we are discussing the classical law 1o : here it will
suffice to describe its general nature, and to lay down a few main rules.
The origin of the institution is not certainly known 11, It is clearly
as. old as the XII Tables. Pomponius tells us that they gave a very
WIde power of, inter alia, mallumission, by the uti legassit clause, a
power afterwards restricted in divers ways12. So Ulpian, in an imperfect
As to its working in an actual claim, post, Ch. XXVIII.
2 Post, p. 451.
Ulp. 1. 7; G. 1. 17; Roby, Rom. Priv. Law, 1. 26.
50. 17. 77. As to ta~it conditi?Ds and suspensions, post, p. 455.
5 Livy, 41. 9.
6 Some remarks of DlOdorus SlCulus (36. 4. ·8) suggest that in time of crisis the Praetor
could free without consent of dominus.
7 40. 12. 44. pr. The name of the patron's wife might be used in the stipulation, h. l. 1.
B ..Ante, p ..422.
.
9 40. 12. 44. 2.
10 Post, p. 460.
~! Fully dlscussed, Appleton, Le testament Romain, 86 sqq.
50.16.120.
1
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text, seems to base the law on the XII Tables 1. But there is·.
reason to think it older. The incomplete text of Ulpian ends with the
word confirmat, and may mean that the lex confirmed an existing
practice, or that it confirmed the testator's declarations. But the m?s:
important point is that the lex contained detailed rules as to succeSSIOn .
to freedmen, as to conditional gifts of libert.y, as to the person t~ hom
a man might make a payment on which his libert! was. condItIoned,
and so forth 2, a state of things which is most unlIkely If the wh?le
institution was new. We will not enter on the still more speculatIve
question as to the relative antiquity of this and the other two modes,
but will merely remark in passing that it is the only on~ o.f the three .
which is direct, i.e. is not based on a fiction. From thIS It has been
inferred 3 that it was the oldest: the contrary conclusion seems more

:v

reasonable.
The will of this age was, of course, the ' testamentum in comi~iis
calatis. The disappearance of public control is shewn b~ th~ extensl~n
of the rules to the mancipatory will of the later Repubhc: .I~ that WIll
the public aspect of the transaction has become a mere tradItIOn.
Liberty could' be given directly only to slaves o~ t~e t:stat~r, the
model followed being plainly that of a legatl(;m per mndwatwnem. In
conformity with the same principle Servius established the rule th.at the
slave must have been the property of the testator both at the tl1n~ of
6
the will and at the time of death 5, This is the rule in such legaCles ,
apart from the lex Papia which postponed dies cedens to th~ opening
of the will. We are not indeed told that our rule has anythmg to do
with dies cedens, but it seems probable that it had, and this ~ay serve
to explain an apparent contlict. As in the case ?f legacy, media tempo~a
non nocent. Sale and reacquisition after the WIll was made left the gIft
valid 7. Maecianus tells us that if liberty was given to a slave, and he
was sold, but became again the property of the heredi~~s, before adi~iol
9
the gift was valid 8. Gifts to slaves ceded only on adltw , a fact whICh
brings the present rule into connexion with the the~ry ~f dies ced~nslO.
Of the form of the gift little need be said here: It WIll be conSIdered
later. There must be a clear expression of intent that the m~n shouldbe free. Thus it might be liber sit, .liber es.to, liberum. esse lube?, a~~
the likell. Implied gifts are not readIly admItted even In later tImes .
It will be seen that the above forms follow closely that of legatum per
2 Ulp. 2. 4; D. 40. 7. 25, 29. 1.
.
3 Appl~ton, loco cit.
So if a serous alienus is freed directly and legatus III the same wlll, the legacy
is good, f~r he can be legated, though not per vindicationem, 30. 108. ~.
5 40. 4. 35.
6 G. 2. 196.
7 Ib~d.
,.
B 40.4.58.
9 In. 2. 20.20..
.. h
h th"
r d
10 The position of 'statuliber is in strictness acqUIred only on ad~tw, t oug
IS IS re leve
against in later law, 40. 7.2. pr., 9. 3, ante, p . 291. .
.
11 Ulp. 2. 7; P. 4. 14.
. 12 Post, p. 461.

9

! ~lPi ~ 9.
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vindicationem. The question may be asked: what would be the effect
of such a gift as heres meus damnas esto Stichum liberum esse sinere?
Such a ?"ift ~ust, it seems, have been null. A legacy in that form gave
only a 2US 2n personam and this could not have given more. But it
c?uld not have given a right of action to the man, and fideicommissary
gIfts were not yet invented. The same would no doubt be true of a
gift ~eres meus damnas e~to ~tic~um m~numitterel. The same reasoning
apphes. No doubt the InstItutIOn mIght be made conditional on the
manumission by the heres of his or a third person's slave. But this is a
wholly differe?t matter: it is in no way enforceable by the slave. It is
another questIOn how far a person who disregarded such an injunction
to free on~ of the slaves might incur the disapproval of the Censor.
~he gIft takes effect only upon the actual operation of a valid will,
but If the heres has accepted, the gift remains effective even though he
~fterwards gets r:estitutio in integrum 2• If, however, the will is ruptum,
It was never valId at all, and, apart from collusion, a liberty which may
have apparently taken effect by entry is void 3. So also it fails in an
or~inary case of testamentum destitutum, where, apart from collusion, no
4
h~Ir enters .. There are, however, exceptional cases in which the gift
wIll be effectIve, though the will does not operate, for instance, where a
her~s, entitled both by ~he will and on intestacy, takes on intestacyom2ssa ca·usa testament2. Other cases of this type will be considered
later5.

Suc~ gifts might, like legacies, be adeemed, and though they were
not. su bJ.ect .to t~e lex .Falcidia, .passed just at the close of the Republic,
theIr eXIstence In a wIll gave rIse to some difficult questions when that
~ex operat~d. ~oth these topics will be more conveniently considered
In conneXIOn wIth the classical law 6.
.
These three were the only forms of manumlSSlOn which were
recognised during the Republic. They all, whenever they were valid
at all, made the freedman a civis, if we leave out of account for the
present the slave freed by a Latin owner. But it is obvious that
occasions must have arisen under which the intention to free a man
there and then, was expressed in less formal ways. rrwo such are i~
fact recorded. They are the declaration, inter amicos that the man is
free, and writing him a letter of enfranchisement 7. Such declarations
were void in early law. But, towards the close of the Republic, the
l'err:ef;carias, Precis, § 56, thinks such a gift valid.
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Praetor interfered to protect persons who had been so declared free
and gave them de facto enjoyment of liberty. Hence they were said in
libertate servari auxilio Praetoris\ in libertate tuitione Praetoris esse 2, in
libertate domini voluntate morari 3 (or esse). The texts are explicit that,
notwithstanding the declaration, they were still slaves (manebant servi,
non esse liberos, ex iure quiritium servi), and in accordance with this
we learn that their peculia and all that they acquired belonged to
,their (former) master. It is clear that it was not revocab~e, ~nd there
is no reason to doubt that it was binding on successors In tItle of all
kinds. It is also fairly clear on our few authorities that the status was
not heritable: such persons were slaves and the child of a woman in
such a position would be an ordinary slave. The main, indeed, as far
as can be seen, the only, effect was to free them from any duty of
working, so that if the owner tried, by force, to make them work for
him, the Praetor intervened to prevent it4. They were evidently not
derelicti: the informal declaration that they were to be free was very
far from an abandonment of all rights.
Doubt may be thrown on some of these conclusions by other language
of these texts. Thus Gaius speaks of them as ex iure quiritium servi,
and goes on · to speak of the master as pat1"onus 5• And the Frag.
Dositheum speaks of him as manumissor and pat~onus, and say~ th~:
the person so dealt with, omnia quasi servus acqu2reba~ manum2sson .
But it must be remembered that these texts were wntten a century
and a half after the lex' Iunia had turned these processes into real
manumissions, and this part of the language is coloured by that fact.
More weight must be given to the words which express what was
certainly not the law of the age in which they were written.
The Fragment gives some further details. The pro~ection of the
Praetor did not proceed as a matter of course, but only If the Praetor
thought the slave a fit person to have this de facto liberty 7. Moreover
voluntas domini spectatur, and thus his consent must be real. The
Praetor would not intervene if the master's declaration that he wished
the slave to be free was made under pressures. He would not i.ntervene
if the owner was a woman who had not her tutor's auctoritas, or, presumably if it was an impubes in the same case. The text remarks that
the Praetor would not intervene if the owner were under twenty. As
it stands this may be a result of the lex Aelia Sentia, but· it is equally
probable that that enactment only followed in this respect what had

He does not advert to the question of the

: C. 7. 2. 3.. As to case of he?'es necessal'ius, post, pp. 505 sqq.
h. t. 12. 2, D. 40. 5. 24. 11.
4 C 7 2 12
; 40.4.23. pr. Post, Ch,. ::C XVII•
6 p~si,
473 sqq.
w
See
R1:t ar teftes. See .G.. 2. 2.5, and
Syro-Roman Law-book, 195.
,
-.
s 0 manumlSSlon ~n convwtD, post, p. 44~.

a~se; S~~t~~i~~ 4~~

OH. XIX]

pp.

~~'uns,

G 3 56
2 Ibid.
3 Fr. Dos. 4, 5.
F;.
loco cit.; G. loco cit.
5 G. 3. 56.
.
.
Fr. Dos. loco cit. Conversely Tacitus (Ann. 13. 27) seems to speak of a lows poemtent~ae.
But he probably means no more than that the donor may decline to make a more formal manumission.
7 Fr. Dos. 8.
8 Fr. Dos. 7; cp. D. 40.9.17.1.
1

4
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been the practice of the Praetor. The age of the slave was immateriall.
The master must be one who held the slave in bonis but he need · not
be the quiritary owner2. If the slave were common, ~he declaration by
one of the owners that the slave was to be free produced no effect at
alP.. These texts are mainly concerned with latinity under the lex
IunIa, but are made relevant to our case by some words which indicate
that that latinity was granted on informal manumission under such
cir~umst~nces as would have led the Praetor to protect de facto liberty".
ThIS en~Itles us. to say that this partial relief might be given when a
maste~, IncapacItated from formal acts by physical defect, yet wished to
-free hIs slave. Thus Paul tells us that a mutus surdus, thouO'h he
could not manumit vindicta, could do so inter amicos 5• Wlassak, in the
course of · an exhaustive article 6, in which he shews that Praetorian
rights were not exempt from rules of form, establishes certain conclusions in relation to these manumissions. He shews that in such
manumission there was needed express declaration of intention to free,
not merely to allow to be in libertate. He shews further that the
evidence on which it h~s ?een generally held 7 that there were many of
· thes~ ~odes ~f. manumISSIOn shews only that there were ' many ways of
obtaImng latImty, and that of the well-known three, that in convivio is
~~t menti~n~d ti~l the later Emp~re8. He objects to the expression
Informal, smce I~ fact eac~ has ItS form. It seems, however, justifiable to call them mformal, SInce the presence of witnesses is rather a
substantial guarantee than a formal one 9• He discusses 10 certain texts
w~i?h suggest that it was enough that the master had expressed a
WIllIngness for the slaves to be in libertate, i.e. that animus manumittendi
was not needed. The non-juristic t.exts l l he holds to be mere inaccuracies
of expression. This is probably correct, brit such allusions shew that
manumiss~o~s which required only declaration before an unspecified
number of wI~nesses ~ust hav~ taken place under such varying conditions
as ~o ha~e gIven an ImpreSSIOn of formlessness. Two juristic texts 12
whICh raIse the same suggestion are ' referred by Wlassak to another
matterI3.
1 Fr. Dos. 13- 15.
2 Fr. Dos. 9.
3 Fr. Dos. 10.
4 Fl'. Dos. 5- 7; G. 3. 56.
s P. 4. 12.2.
6 Z. S. S. 26. 367 sqq.
7 In. 1. 5. 1; 1. 5. 3; 3.7.4; 0.7.6.1.
8 He c!tes (op .. cit. p. 404) as mentioning it Ps~udo.D~on., ad Paul. Sam.; G. Ep. 1.1. 2; Lex
~~l,f. ' 6~UIg. c. 44, Theoph. ad Inst. 1. 5. 4. It IS not m the Digest or in the comprehensive
9 It may be note~ that in th~ record of manumission inter arnicos which we possess (Girard
Texte.s (~), App~ndlCe) th~ WItnesses are not named and do not sign as in the recorded
ma~oClpatIOns (Gll'ard, op. c~t . 785, 806sqq.).
13 p. 391.
.
11 Pseudo-Quintil. J?ecIam. 340, 342.
12 40. 12. 24. 3, 28.
p'ost, Oh. XXV~ll. That such transactIOns as those recorded in Suetonius and . the DeclamatIOnes, lo~c. c~tt. should have been .thoug;ht vali~ ~y anyone shews how little any notion
of form, ent~rs mto ~he matter. In ,dealmg WIth LatmI Iuniani we shall see that either the
conceptIOn, wte1' al1ncos, was. very WIdely construed or before Justinian a number of informal
modes had come to be recogmsed.
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The texts do not touch the question whether a manumission ' in a
Praetorian will could be enforced in this way. I t seems very unlikely
for many reasons. It seems almost certain that if it had been so we
should have heard of it, for we hear in various places a good deal about
these wills, and about the ways . in which J unian . latinity could be
obtained, and it is nowhere mentioned in either of these connexions.
All informal manumission seems to be contemplated as inter vivos.
Moreover the expression Praetorian will is a little misleading. It is
far less than a will. It operates under certain edicts, to the effect that
if the document is in a certain form claimants under it will be given
possession of the bona. All that can be got under it is bonorum possessio,
~md this de facto liberty cannot be brought under that conception. The
enactment of Justinian abolishing latinity deals with two cases closely
akin to this. Liberty given by codicils is mentioned allusively!, and
the case is discussed of a direction by the testator that certain slaves
should share in his funeral, wearing the pileus which was the sign of
liberation. This last he adds to his list of informal manumissions,
remarking that as such a gift it had been of no effect before his time 2.
It seems that so verbose a draftsman must have ad verted to the case
we are co~cerned with, if it had existed.
The same question calls for the same answer, in the case of gifts
made in indirect forms before the introduction of fideicommissa 3•
Some peculiar cases of manumission, perhaps exceptional in form,
are mentioned by other than legal writers. Festus, in two passages4,
refers to manumissio sacrorum causa, to which we have no other
reference. It is manumission by a solemn declaration that the man is
to be free, the master holding him by a limb and undertaking to pay a
sum of money if the man so freed departs afterwards from the sacra.
Then he turns him round and releases him and he is free. This may
be a case of manumissio vindicta. If this is so, either it is very incompletely stated (which, in view of the author's purpose, is likely enough),
or the breakdown in formality of manumission vindicta is much earlier
than is commonly supposed. Mommsen 5 treats it as no manumission
at all, but only a sale to the temple with an agreed penalty for taking
him away. It is connected with a similar Greek practice 6. In Greece
it was common to sell slaves to the service of a deity, in which case
they became sacred and free, at least from the secular law. Gradually
the process came to be applied, as a fiction, for what was plainly manu1
2
3
4
5

O. 7, 6. 1 c, 2.
.
.
. .
O. 7.6.5; post, Oh. XXIV. His language may mean that thIS had glven latImty.
Praetorian protection in case of other defects, post, Oh. xxrll.
Festus, vv . manumitti, pUl·um.
Mommsen, Rom. Staatsr. 3.1. 421; D, P . R. 6. 2. 2.
6 See Wlassak, Z . S. S. 28, pp. 22 sqq.
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But the process recorded by Festlls never seems to have got

~urther than the devotion of the man to the service of the deity. Festus
IS however very clear that it was a manumission, though his authority
cannot be ranked as very high in view of the antiquity of the institution.
Aulus Gellius observes 2 that many jurists had laid it down (though
he treats the matter as of purely antiquarian interest) that a master
could give his slave in adoption. This too seems to be ordinarily
regarded 3 as a case of manumission vindicta, with some special formalities, and it seems to be sometimes treated as the same rule as that
w.h ich Justinian attributes to Cato\ that is, that a master' could adopt
hIs own slave and so free him. But the two cases are not the same.
The l.anguage. of. Aulus Gellius shews that he is contemplating an
adoptIOn by mndwta or an analogous process, and by a person who is
not the dominus: servus a domino per praetorem in adoptionem dari
potest.. On the other hand the case in the Institutes is plainly one of
adoptIOn by the domimts himself. It is hard to see how this could be
done d~rectly by vindicta, and we have no right to suppose a transfer
to a thIrd person, followed by adoption. On the whole it seems more
likely that it was a case of adrogation, in effect a shortenincr, by leave
of the Comitia, of the form of manumission followed by ad;ogation of
the freedman by his patron. This last we know to have been a familiar
case 5. Wlassak 6 objects to the view that it is an adrogation on the
ground that a slave could not have appeared in comitiis. If a woman
could not be adrogat~d a slave could not. He supposes a fiduciary
sale ~ollowed by adoptIOn. There is no logical answer to this objection,
?ut It may be doubted whether so severe a logic can be safely applied
In s.uch a case 7. In any case the institution is not important to us
for It leaves no trace in the classical lawS.
1 See the l~terature cited by Girard, Manuel, 116. See also Dareste Recueil des Inscriptions
Grecques,
SeneLatmI
2, p~. 23'1. sqCf.. For various opinions as to the nature ~f the Roman institution
see
Vangerow,
Iumam, 59.
'
2 Aul. Gell. Noct. Att. 5. 19. 13-14.
: Moyle, ad Inst. 1. 11. 12; Vangerow, 0p. cit. 62 .
7
8

1n

.1.11.12.

.

. 51. 5. 27; 1. 7. 46 etc.

6

Z. S. S. 26, 387.

The effect of .the transactIOn IS to make him capax; it is not so in the case of a woman.
The d~c!aratIOn apud acta thl.1t th~ s.lave. is :yom: son whic~ seems to have given latinity
befo~e
Justlman (post, Ch. XXIII.), IS a SImIlar InstItutIOn, but it IS an innovation rather than a
surVIval.

CIIAPTER XX.
MANUMISSION DURING THE EMPIRE.

FORMS.

THE period covered by this heading extends over nearly 600 years,
if we regard Justinian's reign as the end of things. It ought in
strictness to be treated as at least three distinct periods, but as nearly
the whole of our information is derived from Justinian's compilations,
it is not easy so to divide it. But it is plain that he made many
changes, and it is possible thus to treat the matter as having a history
in two periods, of which the first ends with the accession of Justinian.
-It must, however, be remembered that changes are going on rapidly
throughout this period, and thus it is important to keep perspective
in view. Moreover, of a great mass of detail, it is not easy to tell how
much of it is classical and how much is of a later age. This will be
treated, for the most part, in the discussion of the first period, so that
the law under Justinian will be dealt with more shortly.
It was no longer true in the Empire that all manumission made
the slave a civis, but, for the present, we shall discuss the normal case,
leaving the special statutory rules and restrictions for a later chapter.
The formal modes of manumission are (1) Oensu, (2) In sacrosanctis
Ecclesiis, (3) Vindicta, (4) Testamento.
1.

CENSU.

This is practically obsolete 1.

2. IN SACROSANCTIS ECCLESIIS. This is a method which it seems
somewhat out of place to consider so early, for, as we know it, it dates
only from the time of Oonstantine. It is of little importance in the
general development of the law, and therefore may be disposed of at
once, and th~re is this further justification for treating it here, that it
retains a trace of that element of public control which is dying out
in the other forms, and which makes it more or less a successor of the
method by Oensus.
A constitution of Constantine, addressed in A.D. 316 to a certain
bishop, and plainly reciting only earlier law, remarks that it has long
been allowed for masters to give liberty to their slaves in ecclesia
1

B. R. L.

A nte, p . 440.
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catholica. It must be done before the people in the presence of the
priests, and there must be a writing signed by the dominus, vice testium 1.
The next constitution, five years later, also addressed to a bishop,
provides that such a gift of liberty before the priests shall give citizenship2. The rule is mentioned in the Institutes, and in the paraphrase
of Theophilus 3, but it does not seem to be mentioned in the Digest,
though it gives rise to some questions which the bare provisions of the
Code do not determine. The following remarks may be made on it.
(a) Constantine in stating the rule says dudum placuit. What
degree of antiquity this imports is uncertain. There is evidence that
he published a third constitution on the matter 4, which has been lost,
and which may be earlier than those we posseRs: this may be the
origin of the rule, since Justinian treats it as ex sacris constitutionibus 5•
The use of the word dudum does not exclude a recent origin 6. In the
Syro-Roman Law-book are traces of what may be this other enactment: there is a rule requiring bishop and priests to be present 7•
(b) It would seem that under the original rule civitas was not
conferred. The enactment of 321 first speaks of this and calls it civitas
romana, which suggests that till then the process had given only latinitas, that in fact it began as an "informal" mode before Oonstantine
legislated at all. For what one might do inter amicos without other
formality, one might surely do in full congregation. The expression,
vice testium, imports the same suggestion B.
(c) The requirement of signed writing is mentioned in the enactment of 316, of which we have only Justinian's edition, but not in
that of 321 which gives the larger right a,nd which we have in the
earlier form of the Codex Theodosianus. It seems likely that the
provision is added by him. The signature is to be vice testium, and
the express requirement of witnesses in certain cases of informal manumission seems to be due to him 9.
(d) The presence of the slave is not indicated as necessary.
(e) It is supposed that the institution descends from or is suggested
by the manumission by offer to the temple of a deitylO.
(I) Such manu missions are not subject to the rule as to the age
of the slave ll which is laid down by the lex Aelia Sentia 12• This again
suggests its origin as an informal mode: latinity in no case requires
a slave to be over 30. It may be presumed that they are subject to
the other restrictive rules.
C.1. 13. 1.
2 C. 1. 13. 2=C. Th. 4. 7. 1.
4 Gothofl'edus, ad C. Th. 4. 7. 1.
s In. 1. 5. 1; Theoph. ad h. l.; Gai. Ep. 1. 1. 2.
5 In. 1. 5. 1.
6 Brissonius, De Verb. Sign. s.v. d~ldU1n.
7 Ed. BrUlls-Sachau, 196.
8 Ante, p_ 446_
9 Post, p. 554.
10 Ante, p. 447.
See especially Mitteis, Reichsrecht und Volksr. 100, 376.
11 C. 7. 15. 2. But the reference may possibly be to the institution mentionedlJost, p. 451.
12 Post, Ch, XXIII.
'
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(g) These enactments contain a further rule gIvIng exceptional
privileges to priests who own slaves. That of 316 tells the bishop to
whom it is addressed that he may free his slaves in what manner he
pleases, provided his intention is clear. That of 321, also addressed
to a bishop, lays down a similar rule for all priests, expressly dispensing
with witnesses, and declaring that the gift shall take effect from the
moment of the declaration, even if it is postremo iudicio. The text
seems to contemplate his making a will and declaring its effect at
once 1 • No doubt the effect would be to give the slave citizenship.
These provisions seem to have left no other mark on the sources.:

3. V INDICTA. The general character of this process has already
been described 2. It is in form a legis actio: a claim of liberty on the
lines of sacramentum, stopped by a tacit admission that the claim is
well founded. The adsertor libertatis claims in formal words that the
slave is free: the master, on enquiry by the Praetor, makes no counterclaim in express words, but it is clear that, at some point, he, like the
adsertor, touches the slave with a festuca, exactly as is done in a real
adsertio libertatis 3• This counter-vindication, if such it is, does not
occur in ordinary cessio in iure, and Karlowa 4 regards it not as a claim
of ownership against the adsertor, but as an assertion of potestas,
material as a preliminary to the manumission. He remarks that the
name of the process and the repeated reference to the impositio
vindictae shew that in the eyes of the jurists this is the kernel of
the process. In conformity with this he holds that the process is,
formally, a declaration of intention to free, and he refers to language
of Festus 5 in relation to manumission sacrorum causa as shewing
that there was an express declaration of intent to free. But the
relevance of the words of Festus to an ordinary manumission vindicta
is very doubtful 6. Karlowa regards the magistrate's addictio not as
a judgment, even in form, but as a magisterial recognition of what has
been done. Some non-juristic texts speak of the master as taking the
slave by a limb, 's lapping his cheek 7 and then turning him round. This
also Karlowa regards as a part of the legal formality, the slap being a
last indication of slavery, the turning round a sign of his changed
position 8. He remarks that in later times the whole appears fused
as one act, striking with a rod, festuca ferire. On these views two
remarks may be made.
2 Ante, p. 441.
All cited by Karlowa, R. R. G. 2.133.
G. 2.24; Karlowa, loc. cit. As to the significance of the various steps see post, App. IV.
Festus, S.V. manurnitti.
6 Ante, p. 441.
7 Isod. Sev. 9. 48.
See the references in Karlowa, loc. cit.; Willems, Droit Publ. Rom. 144, 145; Roby, Rom.
Priv. Law, 1. 26.
1

The allusion may be only to deathbed gifts.

s 40.12.12.2; 40.1. 14. 1; 49.17.19.4; C. 2. 30.2.
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(i) The process is so plainly a modification of a true adsertio libertatis that the originally quasi-judicial nature of the mao-istrate's act
. can hardly be doubted. Doubtless the real nature of the act would
tend to appear through the form, but it is most unlikely that the vindictae impositio by the master contained 'originally any idea other
t~an. that of counter-claim. The fact that the master does actually
vIndICate the slave and so carries the form a little further than it goes
in ordinary cessio in i1lre is explained by the fact that the judgment
is in favour of the slave, not, as in other cases, in favour of the opposing
party: the master's vindictae impositio brings out the fact that the
matter is between him and the slavel.
(ii) The slap and turning round as part of a legal process are
un exampled : they are simple enough regarded as conventional practices.
They are mentioned in no juristic text 2 • Moreover we are told that
a mutus cannot manumit vindicta. As he need not speak, this is
-explained by the fact that the law requires as evidence of rennnciation
nothing but .silence, which, in the case of a mute, can have no such
significance. If the definite act of turning round was required by the
rules of form, there would be no reason for excluding mutes 3•
The judicial character of the process, always somewhat unreal, is
freely disregarded in the imperial law. The forms are much relaxed
in all ways. I t is impossible to fix a date for these relaxations, which
are progressive, but it is clear that they are not complete till late in
the classical age. Ulpian notes, as apparently a new relaxation, that
h~ has seen such a manumission done in the country by the Praetor
wI~hout ~he presence of a lictor4. It is no longer necessarily done pro
. tr~bunal~: the Praetor may do it in transitu on his way to the baths or
theatre, or his business, or anywhere 5• Hermogenianus says the whole
thing may be done by lictors, tacente domino 6. This is obscure, siilCe
there is no other indication that the dominus has to speak 7: it is
probable that he means that no sacramental words need be spoken at
all an~ that the vindictae impositio by the master may be dispensed with.
The hctors can act as assertors, but it must not be inferred that the
presen~e of the magistrate is unnecessary. Macrobius quotes from
TrebatIus 8 the rule that this process, like all iudicia, can be gone
through on nundinae. But it can be done on days not open to true
1 See how~ver Wlass!l'~ (Z. ~'. S. ~5. 102 sqq.) as to the nature of cessio in iure. He considers
not as. a ple?e of fiCtItIOUS htI~atIOn but as an avowed act of conveyance the magisterial
But it is difficult to s~e an act of conveyance m the last step m adoptw. See post, App. IV.
: ~ut!often ~n n~:)I~-juristic. See ~nte, p. ~51, n. 8.
t.e. for mamtammg the rule, which applied generally in legis actio.
4 40. 2. 8.
• 5. G. 1. 20; In.~. 5. 2; 1? 40. 2. 7. Rarlow~ (loc. cit.) thinks this not a l'elaxation but an
orl~mal rule, shewmg the difference bet~ee!l thIS and a real process.
.
8 40.2.23.
7 ManumlssIOn saC1'01'um causa (ante, p. 447) is here disregarded.
Sat. 1. 16. 23.
•

~t

mterven~IOn bemg an ac~ of san~tIOn, not a decision.

CH. XX]

Manumission Vindicta: Who may preside

453

litigation. Constantine allows it to be done on Sundays!, and the
14 days round Easter, while excluding lawsuits. Later legislation follows
apparently the same lines, though manumission is not mentioned 2• An
enactment of 392 forbids actus publici vel privati in the fortnight
around Easter. Justinian adopts the same law so altered as to allow
manumissions 3•
It is the practice in all manumissions to give instrumenta manurni~sionis4, which it is not necessary for the son of the manumitter to sign5 •
It IS ha:dl,Y ~ecessary to say that several can be freed together if present 6 •
As It IS In essence a legis actio, Ulpian lays down the rule that the
person before whom it is done must be a maaistrate
of the Roman
o
people (i.e. one who has the legis actio 7), and he mentions Consul,
Praetor or Proconsu1 8, these being the magistrates most 'commonly
mentioned in connexion with it 9. But this must be understood to include
legati Caesaris 1o, who govern imperial provinces, and are in fact propraetorsll: thus a number of texts speak merely of Praesides 12• Paul tells
us, and a constitution of 319 (1) repeats, that a manumission may take
place before a municipal magistrate, if he has the ' legis actio 13. The
Proconsul has "voluntary jurisdiction," i.e. for such acts as manumission or adoption, so soon as he has left ' the City, though he does not
acquire contentious jurisdiction till he has reached. his province l4. As
to the power of his legatus, there is some difficulty. Paul definitely
says that there can be manumission before him 15. Marcian says that
th~re cannot, because he has not talem jurisdictionem. Ulpian agrees,
qu~a non est apud eum legis actio 16. It seems clear however that the
legate may have the leg~'s Q,ctio 17, but only by virtue of a mandatum
jurisdictionis to him by the Consul. Such a mandate cannot be made
so as to take effect till the Proconsul has actually entered his province l8 ,
but as the reason assigned is that he cannot delegate a jurisdiction he
has not acquired the restriction may not apply to this case l9.
Even as early as Augustus, the right to preside at such a manumission is conferred on the Praefectus Aegypto, the Proc~lrat6r Caesaris
in what is regarded as patrimonial property of the Emperor, an officer
therefore who cannot at this time be regarded as a magistrate of the
C. Th. 2. 8. 1.
2 C. Th. 2. 8. 18, 19; C. 3. 12. 6.
C. Th. 2. 8. 21; C. 3.12. 7.
4. 2. 8. 1; C. 7. 16. 2?, 26. In view of their importance in case of later dispute the manumltter was compelled to gIve them, but their absence did not vitiate the manumission.
5 C. 7. 16. 32.
Ante, p. 189: The practice in Greek law was for the heir to sign the
documents . . See Dareste, Recuel1 des Inscript. Grecq. Serie 2, 253.
6 40.2.15.2.
7 1. 7. 4; P. 2. 25. 4.
~o DIp. 1. 7.
9 G. 1. 20; In. 1. 5. 2; D. 40.2.5,7,8,20.4; C. 7. 1. 4 .
40. 2. 7.
11 Mommsen, Droit Pub!. Rom. 3. 280; Staatsrecht (3) 2. 1. 244.
~! C. 7.1. 4; D.1. 18.2; 40.2.15.5; 40.5.51. 7.
13 C. 7. 1. 4; P. 2. 25. 4.
15 40.2. 17.
16 1. 16. 2. 1, 3.
1. .16.2. p1'.; 40.2.17.
~7 Guard, Manuel, 972.
18 1. 16. 4. 6.
.
9 Paul's words seem to contemplate a legate's action apart from entry, 40. 2. 17.
1
3
• 4
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R?m.an people I. Constantine lays it down that there may be manumISSIOn apud co'n silium nostrum 2: this is a form of the judicial activity
of the Emperor in council 3•
Just as a magistrate has jurisdiction for this purpose before entry,
so conversely, he retains it on expiration of his office till he has notice
of ~is successor's arrival 4. The Praeses may act even though the
partles are not domiciled in his province 5, a rule laid down by the
sc. Articuleianum. Either consul or both can conduct the manumission 6. But what one begins he must finish, except, by virtue of a
Senatnsconsult of unknown date, where he is prevented by infirmity
or other sufficient cause 7.
. It is immaterial that the magistrate is a filiusfamilias, even a
fihus of the owner of the slave, though filiusfamilias has himself no
power ~f manumission 8. This is a mere illustration of the separation
of pu bhc from private capacities.
It is settled law that a magistrate can free his own slave before
himself 9, either by himself or by authorising his fil~usfarnilias to free
on his behalPo. Thus he is at least in point of form judge in his own
cause l l• In the same spirit we are told that he may be tutor and authoriser of a pupil who frees before him12. On the other hand we are told
by Paul that he cannot free before his collega, i.e. one with par imperium,
though a praetor can, before a consul I3• This is the more surprising in
that, though he cannot be in ius vocatus before his equal colleague, a
man can voluntarily submit himself to an equal or even to a minor
jurisdiction 14. Moreover, whereas in one text we are told that a consul
can free his own slave before himself, even though he be under 20,
the same writer, Ulpian, in the same section of the same book, says
that a consul under 20 cannot free his own slave before himself, as he
would have to enquire into the causa, and he must therefore do it
before his colleague 15. Here Ulpian appears in conflict with himself
on one point and with ~aul o~ another. Probably Paul is expressing
a rule already obsolete In saymg that there can be no manumission
before an equal colleague: the dominus, in the later classical law, may
1 40.2.21.
2 C. 7. 1. 4.
3 Cp. C. 7. 10. 7.
: 1. 16. 10; 1. ~8. 17.
5 ,40. 5. 51. 7.
The mle applIes no doubt to other duplicated magistracies.
7 1. 10. 1. 1.
In the l~ter ~mpire difficulties arose through the quasi magistracies of
usur:pers. Enactments dealing WIth acts of Magnentius, Maximus and Eugenius annulled their
acts ill geI?-eral, but allowed lI!-anumissions before them to be good, favore liber·tatis. In the case
of HeraclIanus they were VOId, but the manumitter was required to repeat them, C. Th. 15. 14.
8 1. 14. 1; 40. 2. 18. pr'.
5, 8 9, 13.
9 ~. 10. 1. 2; 1. 18. 2;. 40. 2. 5,
20. 4. Probably as old as Cicero (Ad Att. 7. 2. 8), see
WIass~k, Z. ~. S. 28. 42 sqq., who shews that the difficulty felt in 40. 2. 5, surmounted on the.
auth.orlty. of Javolen~~, was as to manumission of a slave under 30, where the magistrate
preSIded ill the constlwm.
10 40. '2. 18. 2.
Post, App. V.
11 Cp. 2. 1. 10.
12 40.2. 1.
13 40. 1. 14; 40. 2. 18. 1.
14 2.1. 14.
15 1. 10. 1. 2; 40. 2: 20. 4.
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do it before himself or before a colleague. If however he is under 20
he can do it only before a colleague: the text in which Ulpian seems
to allow him to do it, apud se, is probably the work of the compilers.
Manumission vindicta is a legis actio: it is an actus legitirnus.
Accordingly, if it be formally gone through, there is a manumission, if
the parties were in the proper relation, whatever their state of mind,
i.e., even though one or both parties wrongly thought they did not so
standI. But there is another more practically important result. An
actus legitimus is vitiated by any express dies or condition 2• The point
of such a manumission is an official declaration that. the slave is free,
and thus the freedom cannot be, expressly, in the future or conditional.
But the text which lays down the general rule adds the proviso: nonnunquam tamen act'l('s (legitimi) tacite recipiunt quae aperte comp'l'ehensa
vitia adferunt. This proposition the text proceeds to illustrate, and
thereby raises obscurely the question whether manumission vindicta
can be subject to a tacit dies or condition. It is sometimes said 3 that
the text just cited implies that there may be tacit condition. But no
such general proposition can be justified. The text illustrates its statement by the case of an acceptilatio of a conditional debt. It remarks
that there is no acceptilatio till the condition occurs. But this is not
a condition voluntarily created: it is one which inest in the transaction.
The act is meaningless unless there is a debt. Analogous cases can
readily be found in manumission vindicta. If a slave is legated the
ownership is, in the Sabinian view, which clearly prevailed, determined
retroactively by the acceptance or repudiation of the legacy. If, now,
the heres has freed a servus legat'lls, the act is a nullity if the legatee
accepts, but, if he refuses, the gift is perfectly good 4. This is not a
conditional manumission. In the events which have happened the slave
was the manumitter's at the time of the manumission, and it is an absolute
manu mission. The words of the text shew clearly that this is the
proper view to take: retro competit libertas. It cannot be said that
this text goes far towards authorising tacit conditions in manumission
vindicta. Nothing in this or in the above general text suggests that
a manumission vindicta can be so made, at the will of the parties, that
the slave freed is in a certain event to remain the property of the
manumitter. No text carries the matter further 5, except in relation
to manumission mortis causa, as to which there is one text which
requires careful examination. This text remarks 6 that a slave can be
freed mortis causa, in such sense that quemadrnodurn si vindicta eurn
liberaret absolute, scilicet quia moriturum se putet mors eius expectabitur,
1
4
6

40.2.4. 1.
2 50.17.77.
3 e.g. Accarias. Precis, § 56.
40, 2. 3.
5 As to pledged slav:es, post, Ch. xxv.
40. 1. 15. See also In. 3. 11. 6.
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so too in this case the gift takes effect at · death, provided the donor
does not change his mind. However this rather obscure text is understood, it implies as it stands that if a slave is freed 'vindicta, mortis
c~~sa, th~ gift takes effect only on the death. This is hardly a condItIOnal gIft, for dies incertus is not a condition except in wills 1. But
whether it is strictly a condition or not is less important than the
determination of the exact scope of the rule. On that point the
following may be said.
(1) That part of the text which refers expressly to manumission
vindicta has not been unchallenged. Mommsen, led presumably by
the. word absolute, would cut out the words mors eius expectabitur, in
whICh case the text would say for our purpose no more than that it
is possible for a man to free his slave when he thought he was dying.
One other text is, however, understood by Huschke to assert the rule
that in manumission mortis causa by vindicta, the gift does not take
effect till the death. But the restoration is so hazardous that no
great weight can be attached to it2. If Mommsen's emendation be
accepted, we may infer that suspension in such cases till the death is
an innovation of Justinian's.
(2) The text does not, even accepted as it stands, shew that the
power of revocation applies. On principle it is hardly possible that
it should apply. The last part of the text, which alone speaks of
revocation, is dealing with other manumission, contrasted with that
vindicta 3, and this may have been informal manumission, at least in
Justinian's time. The whole text looks corrupt and rehandled. It is
worth noting that none of the ante-Justinian texts which deal with
revocable donationes mortis causa speak of any which result from an
actus legitim us, such as cessio in iure or mancipatio, and those which
deal with land speak of traditio 4. It is a fair inference that manumission vindicta, mortis causa, is not revocable as other donatio mortis
causa is.
(3) Dies certus is nowhere mentioned in this connexion: there is
no reason to think such a modality can occur.
(4) Within the very narrow limits in which this suspended effect
can be shewn to occur, there is a question to which we have no answer,
as to the actual condition of the man in the meanwhile. In the case of
the legated slave 5, no doubt the effect of transactions by him, e.g. alienations and acquisitions, or affecting him, e.g. usucapio, will be determined
retrospectively by the event. But in the case of the mortis causa
.
1 35. 1. 7?, po~t, p. 480. There is no authority for applying the same conception to dies
wcertus outsIde WIlls.
2 Valer. Prob.,. Notae, 46-50.
The text is differently understood by Kriiger.
3 It may conCeIvably be a contrast between manumission vindicta, absolute and nwrtis causa.
4 See Fr. Vat. 249. 6, 258.
5 40.2.3.
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vindicta manumiss'Us we have no information and no good analogy to
guide us I .
A question involving some difficulties may conveniently be taken
here: how far and in what forms can manumission be carried out by
a representative? We need consider only two cases, manumission
vindicta and informal manumission 2. It is far from certain that the
same rule applies to both cases, at any rate before Justinian. Leaving
representation of a pater by a fili·usfamilias. out of account for the
moment, the texts are not numerous. It must be remembered that
manumission vindicta is in point of form a legis actio, however
degenerate. There can be no legis actio on behalf of another person
except in certain cases of extreme urgency, and accordingly we are
told that it is undoubted law that a wife cannot free vindicta, per
maritum, or anyone, per procuratorem 3• Other texts lay down similar
prohibitions, not confining them to the case of vindicta. Thus a tutor
cannot give the liberty due from his pupillus under a fideicommissum4,
and a curator furiosi cannot free slaves 5. The reason assigned is that
such an act is not included in administratio 6• Octavenus is reported 7
as suggesting a way out of the difficulty, where the manumission is
due under afideicommissum: the curator can convey the man to another
person to free. This however gives the odd result that while manumission is not an act of administration, conveyance to another person,
in order that he may free, is, for we are told that a transfer by a c~~rator
furiosi is void unless it concerns the administratio 8• Whether a curator
furiosi may" lege agere," on behalf of his charge, we are nO.t told, but if
he can,as seems most probable, and as is generally held, the prohibition
seems an unnecessary inconvenience, resulting from a too rigid conception Df administratio. In any case the texts do not help us.
There are one or two texts which seem to imply that consent of
dominus will validate a manumission by a third party. Thus we are
told that manumission without consent of dominus is not valid, even
though the manumitter become heres to the dominus 9. Again, we
are told that if a father frees his son's slave, by his consent, the son
being under 20, the manumission is invalid lo , which seems to imply
1 Shortly considered by Bufnoir, Conditions, 58. See also Haymann, Freilassungspfiicht, 30.
As to a somewhat analogous case, post, Ch. XXVII, where it is a question of mancipation.
2 The point could not arise in wills.
Oensus was obsolete, and manumission in ecclesiis is
too little known to be worth discussing here. It is an ancient difficulty, Haenel, Diss.
Domm.l08.
3 C. 7. 1. 3. A procurator could prove the necessary causa, 40. 2. 15. 3. The rule that one
may" lege ageTe" p1'O liber-tate for another, refers only to the adse1·tor, G. 4. 82.
4 C. 7. 1L 6.
5 40.9.22.
6 27.10.17; 40.1.13.
7 40. 1. 13. Tmditio has been substituted for mancipatio.
8 27.10.17.
9 40.9.20.
10 C. 7. 10. 6. Texts as to dotal slaves, sometimes cited, do not seem in point.

458

M anumission Vindicta: Representation

[PT. II

that if the son were over 20 the manumission would not be necessarily
void. As there is nothing contrary to general principle in the idea
that a man can authorise another to complete a formless manumission
for him, it seems probable that the true rule deducible from these
texts is that a man cannot manumit vindicta for another, that he cannot free informally without express authority, from one fully capax, but
that there is nothing to prevent the appointing of a third person to
make the necessary communication or declaration, a person so employed
being in fact a mere nuntius 1•
Within the family there are powers of delegation which belong to
the classical age. A filiusfamilias, not being owner, cannot free on his
own account, but in classical law he can free by the authority of his
patmiamilias, though not of his mother2. . The effect is to make the
former slave the libertus of the paterfamilias 3 • The authorisation may
be such as to give him a choice among the slaves 4. But though carried
out by the son it is essentially the father's manumission 5, and thus
though the son be under 20, no cause need be shewn: the father's
consent suffices 6. On one point two opposing views are set down to
Julian. In one text he says that if the father authorises the manumission, and dies, and the son, not knowing of the death, carries out
the manumission, the act is void, as it is if the father changes his
mind 7. In another text he lays down the same rule as to change of
mind, but in the case of death says that the slave is free, favore libertatis, since there is no evidence of a change of mind 8. This is no
doubt a Tribonianism.
This statement of the rules as to authorisation by the paterfamilias
leaves open a point of some difficulty for the law of the classical age.
Some of the texts do not specify any mode of manumission: others
speak of manumission vindicta. When it is remembered that so to
manumit is lege agere, and that this cannot be by agent, and also that,
according to the view generally held, and confirmed by a statement in
one of the Sinaitic Scholia (on Ulpian 9), a filiusfamiZias is not capable
of legis actio, it is clear that there may be doubt. Such a doubt has
recently been raised by Mitteis 10• The present writer has discussed
the matter elsewhere 11 : as a treatment of it is necessarily somewhat

CII. XX]

M anumission Vindicta: Filiusfamilias Miles

lengthy, he has placed in an appendix a stateme?-t of the reasons
which lead him to accept the numerous a.nd unammous texts and to
hold that even in the classical law a fiZiusfamilias could free, vindicta,
under the authorisation of his pater l •
Though manumission by a filius ~ithout auth.ority is null, it ~ay
have some legal importance, in relatIOn to questIOns of constructIOn,
e.g. in legacies. A son has a servus pe~ulia.ris, .and purports to fr~e
him, but without authority. The father In hIS WIll leaves t~e son hIs
peculittn1. The gift does not include this slave, who ~he.refore I~ common
to all the heirs, for the pecuZi'um must be taken as It I~ at d~es cedens,
and the son's manumission was an abandonment of hIm, as a part of
the peculium, whether it was before the will was made or after 2• • In
3
another text a similar case is discussed by Alfellus Varus , but he d~cI.des
as a matter of construction, that if the will was before the manumISSIOn,
the testator must have intended to include him in the legacy, but not
if the manumission came first. This view may seem to ignore the
decisive fact that the slave is not in the peculium at dies ceder:s' and
thus by a well-known rule is not covered by the legacy.. But In fact
all it shews is that the testator does not contemplate hun as part of
the peculium.
The r~les are altogether different where the fil~usfarnilias i~ a
miles. A slave in his peculium castrense he can free wIthout authorIty:
and from Hadrian's time onward, he becomes patron for all purposes.
Before that time it seems that the pater would have been patron, ~he
son having preference in the bona 5• Si~~lar rules .apply, by a res~n~t
of Hadrian, to any servus castrensis pecu.h~. The fil~~s who ~anur:nts
patron 6 , having iura in bonis 7 , and the rIght of accu~mg for mgrat~tude..
The pater has no such right, such slaves not beI~g. reck?ned In hIS
.f,
'Z' 9 at least inter vivos lo • On the same prmClple If the pater
J am~ ~a ,
...
.
. 11 Th
institutes a servus castrens~s pecul~~, the son IS heres necessanus. . e
manumission of such slaves gives ris~ how~ver to on~ ~notty q~esl~lOn,
but this will be considered in conneXlOn wIth manumIs~Io.n b~ WIll :
We have already discussed the rule that on manumIsSlOn ~nter vwos,
l3
the peculium goes with the man unless expressly reserved •

1:

Post App v
2 33. 8. 19. 2, 20.
s 40. i. 7. Ve~y confused and so badly corrupted as to be of little value.
fe
: 33 78' 124'38'8~ri8
3T~is applies only to the
peculium castrens.e. Whdereuladsobldiefr's dwib
. . .,
., .
. d
. h'
culwm an co
e ree y
made him heTes while on service, a slave so ~cqUlre was m IS pe
'ce m' the legions If he
.
13 S
h
th wife gave hIm a slave to f ree for serVI
. "
~:' :~e~7 ~el:ely ~o ~e e~~ed ~ith no remoter aim, he is not castr'ensis: the pateljam~lws must
consent and will be patron, 49.17.6.
40 9 30 2
7 38 2 3 8
8
.'
.'
3
6 38. 4 . 3 . .
10 p' t' . 4'65
11 49. 17. 18. pT.
12 Post, p. 465 .
9 40 1 17
os , p.
.
. t' F'
.,
355
13 A' t'
. 189
As to taxes on manumission see Marquardt, Orgamsa IOn manClere,
.
An e, p.
.
1

The grammar of 40.9.20 is defective : the rule may possibly be of Justinian's age.
P. 1. 13 a . 2.
3 37.14. 13; 40. 1. 16,22. It might be a grandson exfilio.
4 40. 2. 22.
5 23. 2. 51. 1; 40. 2. 22.
6 40. 1. .16.
The father can accuse for ingratitude: though he did not free the case is to be
~reated as If he had, 40. 9. 30. 1. A deaf and dumb father can authorise, while a fU1iosus being
~ncapax, cannot, 40 .. 2. 10. If the son frees iussu patr'is matri'flwnii causa, no other pers~n can
marry the woman wIthout the father's consent, 23. 2. 51. 1 (Mommsen).
7 40. 9. 15. 1.
8 40. 2. 4. pr'.
9 Schol. Sin. 49 (Kriiger's Edit.).
10 Mitteis, Z, S. S. 21. 199.
11 Buckland, N. R. H. 27. 737. Reply by Mitteis, Z. S. S. 25. 379.
1
2
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4. TESTAMEN:rO. It is evident from the texts that, as was naturally
to be ~xpected, thIs form of manumission always remained by far the
mos~ Important. Apart from statutory rules and restrictions, to be
consldere~ later, a great change had occurred which revolutionised the
~aw. ThIs was th~ . auth?risation of codicilli, and therewith, and more
Importa~t, of .fide~comm~ssa. These introduced a wholly new set of
r~les whI~h WIll hav~ to be separately considered I, since fideicommissary
g~fts reqUIre completIOn by an act of manumission inter vi'vos. Direct
glfts alone can be properly regarded as manumission by will and we
shall deal with these alone for the present.
'
Some points in relation to the form of such gifts have already been
touch~d on 2. It ~ust be an express gift, and the legitima verba, liber
esto, l~berum esse ~ubeo3, and the like, are analogous to those used in
legatu.m per vindicationem, though Greek words would do as well, at
least In the later law 4 • N o~ only must the gift be express, it mm;;t be
peremptory-words expressmg mere desire, such as volo do not suffice5
I~ ~ust also be nominatim,. a. rule which Gaius attrib~tes to the pro~
VISIO~S ~f th.e lex Fufia Oaruma 6, to be considered lat er 7. But a correct
deSCrIptIOn IS enough. Thus Paul tells us that qu~. ex ~'ll a anc~'ll a
nascetu~, ~r a descrip~ion of the office he fills, is enough 8. He adds
that thIs IS a regulatIve provision of the sc. Orphitianum, and that if
there ar~ two, ?f the same office, it must be shewn which is meant.
Thus a. gIft .of lIberty to Stichus, by one who has several slaves of that
name, IS V.Old 9, but a mere error in name will not bar the gift if it is
c~ear who IS meant: falsa demonstratio non nocePO. The rule that such a
gI.ft cannot be made t~ an. incerta persona has probably nothing to do
wlt.h the. r~le of nomwatw, for an incerta persona can be exactly desC:-Ibed: It IS a mere application of the general rule forbidding gifts by
WIll to ~ncertae personae, though Gaius connects it with the same lexll
. There seems to have been some doubt as to the effect f
'ft' f
I b t "t AB"
0
a gI 0
1 er ~
0
or . ~ll that. we are told of the earlier law is that it
~as dIsputed whether I~ was sll~ply void, or whether both were free, or
~ hether only one, and If so, whICh one; either the first, and if he die
t~e second, a sort ~f substitutio, or the second as representing the last
WIll, ~nd so adeemlll?, th.e first. As the gift is direct there can be no
questIOn of any choICe III the heres. Justinian decides that both are
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member of a certain class was good If this is t.
f'
? aw a l~gacy to an uncertain
as to direct gifts, and will not bar, ~.g. a gift to ,~~~ ~ hbeliIeS the ~'u~e IS of little importance
do" such and such a thing. As to the~e gifts to ' a. t one 0 my eXIstmg slaves who shall first
~ncel ae personae, see post, p. 477.
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free l : the principle of later law is that in obscura voluntate manumittentis favendum est libertati 2.
Like legacies, such gifts are invalid if given before the institutions,
except in the case of a miles. If they are in the middle of the institutions, e.g. between that of A and that of B, and both enter, they are
void, there being an heir instituted after them: a fortiori, if B alone
enters. If A alone enters they will be good, by early law. But the
lex Papia makes a change. If B refuses to enter, the gift becomes a
caducum 3. If A has either the ius antiquum or the ius liberorum this
will make no difference, since he will take the lapsed gift. But in
other cases the share will pass to other persons entitled under the lex
Papia, and so the liberty will fail. Ulpian adds that there were some
who thought it would take effect even in this case 4 • The reason of ..
this divergent view is no doubt that the devolution under the lex is
not an institution, whatever it is, and thus the technical rule ought not
to apply. It has no connexion with the rule that caduca go with their
onera 5• On all these points the classical. law seems to have treated
legacies and manu missions alike.
Manumissions might be made either in the will or in a codicil
confirmed by a will either afterwards or by anticipation 6.
The rule that the gift must be express cuts out implied gifts, but
there may be cases in which it is doubtful whether there is or is not an
express gift. Some texts shew by their language that in such matters
-the earlier tendency was to strictness. In one case the words of the
will were Titius heres esto, si Titius heres non erit, Stichus heres esto,
Stichus liber esto. Titius took the inheritance. Aristo held that
Stichus was not free: his reason seems to be that the liberty was given
only in connexion with the institution which did not take effect.
Ulpian allows him to be free, as having received liberty not in one
grade only but dupliciter, i.e. as if it had been written out twice 7• It
might be supposed that favor libertatis would lead to ready acceptance
of implied gifts. But it is one thing to accept informal words, and in
this direction a good deal was done s : it is another to accept as gifts of
C. 6. 38. 4 deals also with other alternatives but they refer to other forms of gift.
50. 17. 179. See, as to these gifts, post, p. 556.
G. 2. 230; Ulp. 1. 20, except in a soldier's will, post, p. 477.
<I Ulp.1. 21.
5 Ulp. 17. 3. See, e.g., Accarias, Precis, § 374.
6 40. 4. 43.
They are read into the will, 29.7 . 2.2; P. 4. 14. 2. As to this, post, p . 515. .An
.enactment of Diocletian (C. 7. 2. 11) seems to say that they may be given by a will which is
good only as a codicil by virtue of the cla1LSula codicillaris. As this contradicts a considerable
mass of evidence (e.g., Ulp. 2. 12; 24. 29; C. 7. 2. 1; D. 40. 4. 43) it implies the existence of
another will or is confined to fideicommissa.
7 40.4.2. So where a slave was substituted with liberty and a legacy was made to him
without liberty, Pius and Divi Fratres decided favorabiliter that it was to be held as if libertas
adscripta esset, 40. 4. 26.
8 50.17.179.
1

2
3

1 Post, pp. 513 sqq.
2 Ante, p. 442.
; G. 2. 267; Ulp. 2. 7; P. 4. 14. 1.
4 C. 7. 2. 14.
40.5.41. pI'.
6 G 2 239
7 Post, Ch. xxm.
8 p' 4'14'1
U
9 34 5 10
"
"
nborn persons "post p .476
11
••
• pr.
"
10 40.4. 54.pr.
.
In. 2. 20. 25. JustIman says that even under the Id I
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liberty what may not have been so intended, and this is the meaning
of the refusal to recognise implied gifts. Several texts shew this.
"Let X not be free unless he renders accounts" is not a gift of freedom
even if he does 1. "I leave Stichus 10 because he was born after his
mother was free," is not a gift of liberty if he was not so born 2.
On the other hand where the intent to free is clear, but it may be
doubtful whether the gift is direct or fidei commissary, the tendency is
to treat it as direct, if possible. If a man is freed twice it is in general
the first effective one which operates 3. But if one gift is direct and the
other by jideicornmissum, Marcus Anrelius enacts that he may choose in
which way he will have it4. One type of case seems to have given rise
to doubts, though the texts as they st~nd give a coherent rule. It is
the case of gift of a slave by will with a direction that, if the donee
does not free him, he is to be free. Here if there is a simple direction
to the heres, or legatee, to free, followed by a gift of freedom in default,
the rule is clear that the slave is free directo, the gift of him being a
nullity 5. In some of the texts there is also a legacy to the slave and
the rule has the incidental effect of making this valid. The decision
rests no doubt on the fact that a mere gift, ut rnanumittatur, shews no
intent to benefit the donee. But where there is no jideicomrnissum of
liberty, but only a gift of liberty if the donee does not free, it is not
clear that there is no intent to benefit the donee. Thus if the direction
is that if he is not freed within a certain time or by the donee's will, he
is to be free, this is a direct gift of liberty, conditional on his not being
freed by the donee 6• If no limit of time is set down, it might be supposed that the donee had all his life within which to free. But Paul
lays down the rule that he must do it so soon as he reasonably can
without seriously deranging his own affairs, otherwise the man is free
directo. This seems to be a somewhat unwarranted interpretation of
the testator's words, no doubt,ji:wore libertatis.
Two cases of implied gift gave rise to some dispute. Gaius tells us
positively that a mere gift of the inheritance without a gift of liberty
did not imply such a gift and was therefore void. And as the heir
must have had testarnenti factio at the time when the will was made, the

40. 4. 59. 2.
40: 4. 60. (the text is o~scure). ~tichus, imo Pamphilus liber esto. P. alone is free, 40.4.
2~. StlCho ltb.erto do ler;o, IS not 3: gift o~ l~berty,. C. 6. 21. 7: Cp. Plin. Epist. 4. 10. OtherWlS~ had the gift been of the he?'edttas: dIslike of mtestacy reinforces Jav01" libertatis, C. 6.27. 2.
40. 4. 1.
4 40. 4. 56.
• 5 4~. 4. 9. P?". (saeJ?e responsum); 40. 4. 19; 40. 5. 34. 2; 40. 7. 37.
See the case of a gift
tnter VtVOS, ut manmmttatur, post, Ch. XXVII.
6 40. 4. 15; 40. 5. 34. 2, both by Julian who is the author of one of the other set (40 4 19)
See also Paul, 40. 7. 20. 6, infine.
.,
.
1

2
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matter is not mended by a manumission of the slave inter vivos 1. No
other surviving classical text states the rule 2 , and Justinian altered the
law. But the Constitution by which this was done s declares that the
old lawyers had had many disputes about the matter,. and in the
Institutes4 it is said that Paul quotes Atilicinus as holdmg that the
institution implies the liberty. A similar question arises in connexion
with the appointment of a slave by his master as testamentar~ tutor.
Did this imply manumission? It is clear that such .a~ appOIntment
implied some sort of gift of liberty even before J ustmlan 5.. ~u t the
language of the texts which justify this statement do not make It clear
whether the gift was direct or fideicommissary, and they suggest that
the whole rule was rather late. A text attributed to Paul shews that
in Justinian's time it implies a direct gift. The slave is free from
aditio 6. But the difficulty discussed in the text, i.e. that the slave
being under 25 could not be tutor, was one created by Justinian's
new rule and so cannot have been discussed by Paul. In his
time the' difficulty would have been that the man was a latin, and
this was a permanent disability. This would suggest ~hat Paul tr~a~ed
it as implying a fideicommissary gift, as, in th~ resultmg manum~s~lOn
inter vivos, the difficulty would be met by shewmg cause apud cons'/,~'/,um.
But that would apply only to cases of this type. In general there IS no
reason why it should be construed as fideicommissary rather th~n dir~ct
if it is recognised at all, though it would not. be th~ only .case ~n wh~ch
a defective direct gift was construed as a jidewornrn'/,ssurn, ~.e. as ~mpo~mg
a pious dut y 7. That treatment however would create dlfficultles, smce
the man could not be tutor there and then, but only when freed, a
difficulty which is noted by Papinian and Paul in respect of fideicommissary gifts in generals. On the other han~ an e~actment of
A.D. 260 9 declares that it does take effect as a jidewomm'/,ssum, and a
text of Ulpian naturally understood says the same thingIo. ~ut it, has
been pointed outll that this text may m.ean .merely. that J.ust as an
appointment of your own slave as tutor ImplIes a dIrect gIft, so the
I2
appointment of a servus alienus implies one by jideicornmissum • It
has also been noted that the enactment of 260 13 uses the odd expression
per jideicornrnisstcm rnanurnisisse, which. leads. to the view th~t t~~
words per jideicommissum are a hasty InsertIOn by the complIers ,
1 G. 1. 21; 2. 186-8.
The provisions as to addictio bonorum libeTtatis causa are an
exception, post, Ch. XXVII.
4 I
2 14
2 DIp. 22. 12 implies it.
S C. 6. 27. 5. 1.
n. . . pr.
5 C. 6. 27. 5. 1 d. See also D. 26. 2. 10. 4, cited Syro·Ro~an Law-book, Bruns·Sachau, 203.
B 26. 2. 32. 2.
Bodemeyer, de manumissione testamentana, 38- 42.
7 Post, p. 514.
S P. 4. 13. 3; D. 26. 2. 28. 1.
See post, p. 515.
9 C. 7.~ 10.
w 26.2. IQ 4.
.
11 Bodemeyer, loco cit. The end of the text is probably Byzantme.
12 But see post, p. 514.
13 C. 7.4.10.
14 A. Fabel', Coniec. 6. 16, cited W lassak, Z. S. S. 26.409.
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~isled

by the case in th~ immediate context. But similar language
IS found elsewhere. MarCIan uses the same form in a text which looks
gen~ine\ and Paul uses similar language 2, though the exact meaning
of hIS words may be doubted. On the whole it seems most probable
that t~e rul~ of later ?lassicallaw is that appointment as tutor implied
a fide~comm~ssum of lIberty, the appointment being magisterially confirmed after the man is freed 3.
For the gift to take effect the slave must have been the property of
the testator4, both at the death and at the date of the will5. This is a
res~lt of the analogy between this case and that of legacy per vindicatwnem 6• We have already considered a text which treats aditio and
not death as the. ~ri~ical d~te7. The rule led to one apparently harsh
result. The COdICIl IS r.ead mto the will. If therefore the slave belonged
to the testator at the tIme of the codicil, but was alienus at the time of
the will, there was no valid direct gift, though, at least in later law, it
was a good fideicommissum 8•
From the same analogy results the rule that he must be the quiritary
property of the testator, not merely bonitary 9. The testator must also
be ~oonitary owner: the bare nu~um i'us Quiritit6m gives no right to
free. A buyer cannot free even If the slave has been delivered unless
he has paid the price or given security 11. As it must be the t~stator's
own slave, a gift of freedom" if my heir sell him," or "if he cease to
b.elong to my heir" i~ reg~rded as b.ad, since it is to operate only at a
tIme when the slave IS al~enuB, and ItS operation is therefore impossible.
The text notes that this is different from the case of sale of a statuliber
by the heres: in that case there is a valid gift which the heres cannot
destroyl2. With this rule can be compared another l3, to the effect that if
a slave is given in usufruct to T, and to be free if that interest ceases
this is a valid conditional gift: he is not by the usufruct rendered
alienus l4• It should be observed that the gift cannot be treated as good
on the analogy of such rules as that a slave can acquire hereditas and
liberty at the same moment or that a contract for performance at death is
40. 5. 50.
2 40. 5. 38.
3 P. 4. 13. 3; D. 26. 2. 28. 1.
G. 2. 267, 272;D. 30. lOS. 9; cp. C. 7.10.4.
G. 2. 267; Ulp. 1. 23 j In. 2. 24. 2. D. 40. 4. 35 shews that there had been doubts but no
'
grounds appear.
6 W~ere. a man institute~ a se~'V.us alienus with a gift of freedom and afterwards acquired the
slave this dId not save the dlsposltIon, 2S. 5. 50. pr.
7 Ante, p. 443, where other points under this rule are considered.
8 29: 7. 2. 2 j post, p. 515 j cp. P. 4. 1~. 2 j it is thought that the non 'in the passage which
'
deals wlth the converse case should be omltted, Pothier, ad h. l.
9 G. 2. 267 j Ulp. 1. 16, 1. 23. As to the power of bonitary owner to give latinity post p 549
10 Fr. Dos. 9. Where slaves given away had been traditi the donatoT could n~t fr~e ·C 7'
10. 5. As to concurrence with bonitary owner, and itemtio, p~st, App. IV.
'
• •
11 40. 1,2. 38. 2.
. .
. 12 4~. 4. 39.
l3 35. 1. 96 . pr.
14 ;posslb.ly under Justll1Ian a gIft of thIS sort which failed as a direct gift might be treated as
a fide~comm~ssum. Post, p. 515.
1
~
5

CH. XX]

M anumission of Servus Peculii Castrensis

465

valid: in the present case the wording of the gift definitely postpones
it to the event which renders the gift impossible,
This rule that associates power of manumission and ownership has
many illustrations, some of a striking kind, A ve~d~r or. promisor of
the slave can free him before deliveryl. A manumlsSlon IS good even
though at the date of the will and of the death the slave is apud hostes:
2
an application of the principle of postliminiurn • A her~s, dam.nat'Us to
hand over a slave of his own, can free him, though he wIll be lIable for
his value 3. A text of Paul is in direct contradiction with this 4, but it,
seems probable that the case originally contem~la.ted was one of.a slave
of the testator conditionally freed 5, After J ustmran fused the dlffer~nt
forms of legacy, and gave a ius in rem in all cases, the only way to gIVe
any point to the word damnatus was to apply it to a slave of th.e heres}
in whom, as he was not the property of the testator, the ownershIp could
not pass. We are told that a heres under a trust to hand over the
hereditas, can free before doing so, being liable for the value of the slave
whether he knew of the trust or not 6 • Though be is owner, we ara
7
told that this was only favore libertatis •
The fact, that if a son with a peculium castrense dies intestate it
reverts to the father, leads to a difficult situation discussed in two texts,
If the father by his will ' frees a servus peculii castrensis, what is the
result if the son dies intestate? Tryphoninus observes that he cannot
be the separate property of both the son and the father and that after
Hadrian's enactment he certainly would be the son's libertus if he freed
him. However he concludes that if the son dies intestate the manumission by the father is validated by a sort of postliminium-the father
having retrospectively reacquired ownership o~er the ma~. The father's
right is excluded only so far as the son uses hIS. How If the son ~oes
free him by will but his inheritance is not entered on? Here he deCI?eS
that it is in suspense according to the event: he feels some logICal
9
8
difficulty, but concludes in favour of the manumission , Ulpian discusses only the simpler case of the son'~ death intest.ate., and states t~e
same result. There can hardly be saId to be a prInCIple under thIs:
the institution itself is illogical 10,
Of a rule stated above it is said: inter libertatem et legaturn
quantum ad hanc causam nihil distat ll , Gifts of liberty resemble
1 40. 1. 18; C. 7. 10. 3. He is liable on the sale and must give security fo: p.atronal rights,
and for all the buyer would have been entitled to if there had,been no manunllSSIOn. See ante,
40 A mandatarius to buy in the days of double conveyance, could free the slave, C. 7.10.2.,
p. 2 '40 4 30
'
3 30. 112. 1.
4 40. 9. 28.
5 Pothier, ~d h. l.
6 36. 1. 26. 2.
7 Post, pp. 558 sq.
8 49.17.19.3-5.
9 49.17.9.
. '
10 A less liberal view was held where liberty was not III questIOn, a,nte, p. 258.
11 40. 4. 39; cp. 34. 4. 32. 1.
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legacies in many ways, and they have a close affinity to legata per
vindication ern. Thus gifts of liberty post mortem heredis, or pridie
mortis, and the like were void, as such legacies were 1. A slave attempting to upset a will loses a gift of liberty under it 2. Such a gift may be
subject to dies and conditio 3, and we have already noted many rules
{)f form, etc., which apply equally to both. But it is not a legacy and
is carefully distinguished from one in the texts 4. Accarias points
{)ut 5 that it differs in some essentials, e.g. it is incapable of estimation
in money; it cannot be refused; it can be given to a sole heres. There
are a number of differences in detail, turning for the most part on the
fact that it is indivisible and incapable of estimation in money, and on
Javor libertatis 6• Although a legacy given poenae nomine was void,
,there was doubt in the case of a gift of liberty, though Gaius treats the
doubt as obsolete and puts them on the same leveP. Justinian allows
such penal gifts, striking out the condition, if it is in any way improper 8 •
Thus a legacy to a woman provided she did not marry was good and the
condition was struck out 9• But if a slave was left to a widow to be free
if she married, the whole disposition was good 10. At first this seems
rather contra libertatem: it might be thought that the condition, being
contra bonos mores, would be struck out and the man be free at once.
There are in fact however two gifts-one to the woman on the condition
that she does not marry. This the law treats as an absolute gift. Then
there is a gift of liberty to the slave if X marries. There is nothing
objectionable in that. When she marries there are thus two conflicting
gifts, and Paul tells us in accordance with principle that libertas potior
est legato ll • The sc. N eronianum had no relation to gifts of liberty: it
hardly could have 12.
Like legacies, gifts of liberty may be adeemed, though there may at
one time have been doubts of this13. In general the same principles are
applied as in case of legacy14. Ademption of liberty is of course ademption of any gift to the slave, for a legacy without liberty to a servus
proprius is a nullity 15. If several slaves of the same name, e.g. Stichus,
are freed, ademptio of liberty to 8tichus adeems all the gifts as In
G. 2. 233; Ulp. 1. 20.
2 34. 9. 5. 15.
G . 2. 200; Ulp. 2.1; post, pp. 479sqq.
4 30.94.3; G. 2.229,230, etc.
5 Precis, § 56, citing 50. 17. 106.
6 A gift of liberty co~d not ?e ade~med pro pa1·te, 34.4 .. 14. 1.
One who had liberty alone
could not be burdened WIth .fidewomm~ssa, though set down III the will as in lieu of opeme 30.
94.3,95. As to freedom on condition of payment of money, post, p . 496.
'
7 G. 2. 236.
8 In. 2.20. 36; C. 6. 41. 1.
9 35. 1. 62. 3, 63. p1·.
10 35. 1. 96. 1; 40. 7. 42.
11 35.1. 96.1; post, p. 468. If the gift over had been a legacy, e.g ., the man himself was to
go·to another person, the logical result would be that each gift being good, the widow and the
second donee would share.
12 G. 2. 197,212,218; Ulp. 24. 11; Vat. Fr.- 85. Other differences between legacies and
libertates, post, pp. 485, 491, 493.
13 28. 5. 6. 4; 40. 4. 10; 40. 5. 50; 40. 6. 1.
14 e.g., 28. 5: 38. 4; 34. 4. 26.
15 34. 4. 32. 1.
1
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legacy 1. A gift of liberty or a legacy left so uncertainly, IS void :
an ademptio is handled the other way, presumably because it introduces uncertainty into the gift. A curious difficulty is raised as
to adeeming a condition. If a gift of liberty is conditional, can the
condition be adeemed? Julian thinks it cannot be done so as to make
the gift simple, for which opinion Papinian gives the rather pedantic
reason that adimp,re means to take away, and can apply only to what is
datum, conditions being not datae but adscriptae. Ulpian thinks it
best to ignore this verbal distinction, and to treat them as adeemable 2•
Ademption is not necessarily by declaration in express words: it
may be implied from certain dealings with the slave. An express
ademption must no doubt be in the form required for ademption of
legacies, and, in general, the tacit ademptions are of the same kind 3.
The chief are the cases of alienation and legacy of the slave.
Alienation of the slave is adempti.on of a gift of liberty to him,
with a possibility of revival4, and ademption of the gift of liberty is
ademption of a legacy to him 5. There is however a distinction to be
drawn. 8 was given freedom and a legacy. He was sold and then the
liberty was adeemed. Paul says that though the ademption was unnecessary, since the sale had adeemed the gift, it is not a mere nullity:
it can be gi.ven a meaning, as the slave might be repurchased, and
apart from the express ademption this would revive the gift. Thus the
vendee will not get the legacy 6. This implies tha~ the mere sale,
though an ademption of the liberty, would not necessarIly have adeemed
the legacy, the rule just stated being confined to express ademptions
which have the effect of making the legacy a gift to servus p1'OpTius
without lIberty, and thus void. The sale of the slave might be regarded
as mere tTanslatio of the legacy 7. Paul's text 8 continues with the case
of a man freed by will, then freed inte1" vivos, and the liberty given to
him by the will adeemed by codicil. This ademptio is an absolute
nullity, for though you may contemplate repurchase, you may not
contemplate reenslavement, and therefore it will not destroy a legacy
given to him by the will. 80 we ar~ told that if a slave is legat~d,. wit.h
a legacy to him, and is freed :i nter vwos, ~nd then the legacy of hIm. IS
adeemed, this ademptio is a mere nullIty and does not prevent hIm
from taking what is left to him by the will. The mere freeing has not
1 34. 5. 10. pr'.
2 34. 4. 3. 9; 35. 1.. 53. .
.
. ,
3 Girard, Manuel, 916.
Testator directed a slave to .be free If he, paId test.a wr s debt to ~ .
There was no debt: this was a gift 'PU1·e . If testator paId the debt after the WIll was ~a~e, thIS
was an ademption, 35. 1. 72. 7. Supervening impossibility was not treated as vOldmg the
condition,post, p. 489.
6 h
6
4 Ante, pp. 443, 464.
.
.
5 34.~ . 32. 1. .
. t. 2 : :pr.
7 Marcellus discusses the form, S hber- esto. s~ meus ent, fo~lowed by: an unco~ditlOnal legacy
to him. S is sold. The buyer will take the gift : the words s~ meus er-~t, expres~mg what would
be law in any case, imply that the legacy is to be good even though meus non ent, 35. 1. 47.
8 34. 4. 26. 1.
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of itself adeemed that gift. But an effective express ademption of the
legacy of him would have done so. If instead of being freed he had
been sold, an express ademption of the legacy to him would not be a
nullity: the gift might otherwise take effect in the alienee I.
An obvious mode of ademption is by making a legacy or fideicommissum of the slave, but as a- gift of liberty may be an ademption
of a gift of him, rules are necessary as to which is to prevail, where
both occur in the same will or one is in the will and the other in a
codicil construed with it. The general rule where there is no further
complication is that the later direction is the effective one, as representing the last will, whether they are in one document, or not. If
however the form of words raises a doubt, there is a general presumption in favour of the manumission, favore libertatis 2 • Whatever
the order, a specific gift of liberty takes precedence of a general legacy,
and thus where there is a legacy of his peculium to a slave and a gift
of liberty to a particular vicarius in that peculium, the gift of liberty
takes effect3. We are told that it is only effective manumission which
bars a legacy of the slave, not the' mere form of words, and thus, if
the liberty cannot take effect, as being fraudulent, or of a pledged
slave, or of one incapable of manu~ission, the legacy is still good 4:
It might have been thought that the attempt to free shewed intention
to revoke the gift, but, of itself, it does not satisfy the requirements of
ademption: the testator might still wish him to go to the legatee
rather than to the heres. But there may be other complications.
Though there is in general a presumption in favour of the liberty
against the legacy, it must be noticed that they need not be inconsistent. Thus a gift of the slave or a gift of liberty to him, according
to a certain event, i.e. on mutually exclusive conditions, can create no
difficulty. It is also laid down that if he is pure legatus, and conditionally freed, the legacy is subject to the contrary condition. If the
condition occurs the legacy fails: if it does not occur the manumission
fails. The text notes one important result of the treatment of the
legacy as conditional: if the legatee dies before the condition is satisfied, as the legacy has not vested, it fails. This does not make the
gift of liberty independent of the condition but only makes the heres
under the ' will benefit instead of the heres of the legatee 5. On the
other hand if the slave is legated, and freed ex die, the legacy of him
1 34. 4. 27. pr:, 1.
Paul's reasoning creates difficulty in interpreting the text, which has
already been conSIdered, ante, p. 150.
• 2 40. 5. 50; 2~. 6. 16. pr.
Pa~l seems to ,think that, even if the legacy was last, the liberty is
stIll good unless mtent to adeem IS clear, bUL probably no difference of rule is meant, 31. 14. pr.;
40. 4. 10. 1. The remark as to proof of intent may be interpolated.
s 40.4. 1O. pr.
4 30. 44. 7; 31. 37. A legacy of the slave with a~ institution of him, sine libertate, could
have no more effect than to benefit the legatee. Even for it to do this the institution must be in
some way suspended, 28. 5. 38.p7".; cp. G. 2. 187.
5 30.68.2; 40. 7.42.
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is void, quia diem venturam certum est. This inevitable definite determInation is inconsistent with a gift of ownership of the slave I. In a
case in which the slave is left to T, with liberty after the death of T,
Papinian tells us that both gifts are good, whether it is a legacy to an
outsider, or a praelegatum to one of the heredes, and in the last case,
whether the praelegatee enters on the inheritance or not, the liberty
taking effect on the death of T2. On the other hand Gaius cites Julian
as thinking that if a slave is left to T to be free after T's death, the
legacy is void, quia moriturum Titium certum esf~, The explanation
seems to be that Papinian applies the rule, and J ulian does not, that
dies incertus in testamento facit conditionem 4. J ulian regards the gift
as ex die merely, and so annulling the legacy 5.
In another text we are told that there was a dispute as to the effect
of the words: Stick-um Attio do lego, et, si is ei centum nummos dederit,
liber esto. Servius and Ofilius held that he was not a statuliber:
Quintus Mucius, Gallus and Labeo held that he was, and J avolenus
accepts this view 6 , The point is that ~ stat1lliber is in general a slave
of the heres, and if effectively legated, this he cannot be. All the
jurists are early: the reason which leads Quintus Muc~us .and, the
others to disregard the difficulty does not appear. That whICh IS given,
apparently the view of J avolenus, is that he is the slave of the heres
and not of the legatee. This expresses the classical lawyers' way of
surmounting the difficulty, just stated: the legacy is treated as under
the contrary condition 7•
In a long and obscure text, of Scaevola, the effect of the following
words is discussed 8: Titius heres esto. Stichum Maevio do lego: Stichus
heres esto. Si Stichus heres non erit, Stichus liber heresque esto. If T
had entered no question would have arisen 9. But in the present case,
T did not enter, and Scaevola construes the words ignoring the institution of 'r. His view seems to be this: the two institutions of S are
not a substitution, the second having no new condition, It is as if
the words were" let S be heir, if not, let him be heir." It is thus in
uno gradu. The gift of liberty, coming after, destroys the legacy of S,
30. 68. 3. A legacy of usufruct in him, till then, is good, 35. 2. 56. 3.
31. 65. 2, 3.
.
. ,
h
h
30. 68. 3 in fin. This view of Julian's is not contradIcted by hIm ID 28. 5.38. pr.! were e
says that a slave can be validly instituted after the death ~f a p~rson ~o whom. he IS leg~ted,
even if the legatee is a filius impubes exhe7'edatus. As there IS no lIberty ID questIOn there IS no
conflict of claim.
6
4 35. 1. 75, post, p. 480.
6 Post, p. 481.
40. 7. 39. p7· ..
7 30. 68. 2. The words which follow in 40. 7. 39. pT. (utpote cum legatum statuh~e?·tate
tolZitur) are not clear. Mommsen omits statu, thus making the text say that even a conditIOnal
liberty annuls the legacy. This. must be the meani?g, but the words. are probably due to the
compilers: they go beyond what IS needed and what IS the rule of othel texts.
8 28. 6. 48. 1. Post, p. 510.
'n
9 Thus where filius imp~~bes was instituted a~d a slave was .z~gatus, and un~er the pUpl ary
substitution he was to be free, here if the fil~us took defimtlvely, the legacy was good, the
liberty null: if the substitute took things were reversed, 28. 6. 18. 1; 30. 81. 10.
1
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and thus Maevius takes nothing and Stichus is free and heres. Scaevola
quotes ,J ulian as holding the same viewI.
We are told that if a gift of liberty is adeemed lege, it is to be
taken2 aut pro non data aut certe observari ac si a testa tore adempta
esset • We have no comments on this proposition, which is the only
lex in the title de ademptione libertatis. It is from a treatise by
Terentius Clemens on the lex Iulia et Papia. The case in view is no
doubt that of a disability under the lex Iulia de ad~tlteriis, and the
ex?res~ion ademptio implies that it is a supervening disability. The
pomt IS probably that it is not to be treated as a caducurn 3• The
jurist's correction of his Janguage may be no more than an effort at
greater accuracy, since the gift had once certainly been valid, but it
seems to involve a distinction in effect. If the gift if; pro non scripto
there can be no question of revival, but, regarded as one adeemed then
as the ademption is not express, it may presumably revive by the, dis~
appearance of the prohibition, with no act of revival, just as such a gift
adeemed by sale revived on repurcbase4.
The ademption of liberty may be conditional, the effect of which
is to su~ject the liberty t~ the contrary condition 5. It is laid down by
FlorentInus that ademptIOn being a privative act cannot validate a
gift. A legacy is made ,to a slave of the heres: it is conditionally
adeemed. Although this makes it a conditional gift, and therefore
prima facie valid, Florentinus denies it any such effect in this case 6•
The ademption of a condition may of course make the gift valid. Thus
a manumission poenae causa is void, but if the condition is adeemed it
may presumably ,take effect.
In general, manumissions stand or fall with the wilP.

One text

~owever seems in its ,Present ~orm to contempla,te validity in a gift of
lIberty though the WIll has faIled. The difficulties of the text will be
considered later: here it is enough to say that the text mu st probably
be read, as Kri.:iger suggests 8, as of a dispute affecting the inheritance
not of the donor of the liberty, but of his heir, so that the present
difficulty is only apparent.
Legacies to freed slaves ' give rise to several points for discussion.
Such legacies vest only on entry of the hm"es, a rule said to be due to
the fact that if they were construed as vesting before they must necessarily fail, as he has not capacity to take till he is free. Till then it
1 Mommsen refers to h. t. 10. 7 (Julian).
The point is the same: of t wo institutions of the
same person one is not necessarily in SUbstitution.
2 40. 6. 1.
S Pothier, ad h. l.
4 Ante, pp. 443, 464, 467.
5 40. 7. 13.5.
6 34.4.14. pl'.
7 e.g., where bonOTum possessio contl'a tabulas is given, 37. 5.23. Exceptions, post, Oh. XXVII.
8 40. 7.29. 1. Kriiger, Z. S. S. 24. 193. Post, p. 502.
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is a leO'acy to the testator's own slave 1. This rule leads to another
affectin~ the construction of sllch a gift.. If the peculium .is left t~ an
extraneus be takes it as it was at the tIme of death, havmg no nght
to later accessions, except pure increment of existing res 'f~culiare~.
If it is left to the slave he takes it as it is at the time of ad~tw. ThIS
rule Julian bas~s on an assumption as to the intent of the testator
and thus it might be varied by evidence of contrary .intenV.. ~t ~s
essential that the legacy be accompanied by a gift of h~erty.: If It ?S
not it is void and it is not validated by the man's gettmg lIberty In
any other way post mortem and before aditio 3. The rule has no c~n
nexion with the regula Catoniana, which does not apply to legaCIes
which vest only on aditio 4.
So far as both gifts are unconditional and unrestricted t.he rules are
simple and the texts deal only with questions of constructIO~. Where
the words were" let S be free and I desire my heir to teach hIm a trade
by which he may live," Pegasus h.eld the fi:deicommissu'm void for uncer t aI'nty, the kind of trade not bemg mentIOned. But the. rule
. stated
by Valens is that it is valid, and the Praetor or arbiter WIll dIrect the
teaching of a suitable trade 5. Where l~berty was given to A and B, and
certain land was left to them, the , WIll elsewhere praelegatedto one
of the heredes, T, "all that X left me." This included the land. The
question was : did A and B have it, or T, o~ all ~bree ? As a m~tter
of construction Scaevola holds that the speCIfic gIft to A and B IS to
'. . .
be preferred to the general gift to T6.
More difficult questions arise where one gIft IS slmple and the ~ther
conditional. If the gift of liberty is simple, the legacy ma~ be eIther
conditional or simple 7 • But if the legacy is simple and the lIberty co~
ditional, the general rule is that if the condition botb can be and IS
satisfied before aditio, the legacy is good, but in other cases bad. Thus
the legacy is necessarily bad if ~here is any. ~ondition on the li~erty a~d
the heres is a, necessarius, or If the condItIOn cannot be satisfied tIll
after aditio 8, or if in fact it is still unfulfilled at the. aditio, though
it need not have been 9. It is observable that if there IS a heres necessarius the simple legacy is declared null in any cas~, i ,e. even if .the
condition on the liberty be satisfied vivo testatore. ThIS harsh rule IS a
result of the regula Catoniana lo • As the legacy in this case vests at
36 2 7. 6 8' 35.2.1. 4; In. 2. 20. 20.
. ~ 33.~ . 8. 8; ~n. 2. 20. 2.0 '
.
28' 5' 77' '0 '6 37 4 Or before the death 30. 102. OOdlCIls bemg reftd llltO the W Ill a gIft
•.
,
. .
••
4'
'35 1 86 1
5 32 12
.
. . h b . l'b'
.therein suffices, 29. 7. 2. 2, 8. 5.
34. 7. 3;. " , . .
6 32 41 3
Where the words were Parnphilus peculwm .m um cum ~onar s~b~ a eta ~ erQhe.
esto so~e ~e~m to have thought this might be bad, as the gift of pecul~umt?om~~ firs~le.f<?re ~
. f:
.Alienus l'emarks (33. S. 14) that as they take effect at the s~me Ime
e or er IS no
:a~:l~ial. In the Syro-Roman Law-book the right to make such legaCIes seems to be confined to
the case of slaves who are natural children of the testator. ~d. Bruns-Sachau, 99: th d't' "
7 30. 91. 1.
8 e.g., "if he give the he1'es 10 " or "If he go to Rome a er
e a ~ w.
9 30. 91. 1; 35. 1. 86. 1; 3? 2. 7. 6, 8 . .
.
,
10 Machelard, RegIe Oatomenne, § 59; DIssertatIOns, 517.
1
3
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it is. not protected by the rule which excludes the regula in
legaCIes whICh vest only on aditio!, and it would certainly have failed if
the testator had died at the time of making the wiU2.
In applying t?ese p~inciples ther~ is however a general tendency to
sav~ t.he l~g~cy If ~osslble by treatmg the condition as applying also
to It, If thIS IS possIble on the wording of the will. Where a slave is
to b~ free on rendering accounts, and the heir is to give him some land,
Calhstratus hol~s ~he legacy good, if t~e c?ndition applies to it also,
but not otherWIse. Where a slave IS qlrected to give 10 to the
heres and so be ~ree, and to have a legacy, Maecianus, quoting Julian,
says the legacy 1~ bad unless the condition applies to both, which it
may, by constructIOn, though not expressly stated to be so applicable.
It follows that if he is freed inter vivos, he cannot claim the legacy
unle.ss he pays the 10 4 • Where a slave is freed conditionally and
recel:~s a legacy pure, and the testator frees him inter vivos, pendente
cond~twne, he takes the legacy whatever happens to the condition
but If th~ condition fails before he is freed, the legacy is void, as no~
a?compa~lled . by a ~ift of freedom: the subsequent manumission inter
vwos bemg meffectlve to save it, it is irrit1tm 5. This is also from
Julian: the difference between this case and the last is that here the
?ondition is not one incapable of fulfilment before aditio, and thus it
~s no~ necessary to the saving of the legacy that the condition be read
~nto It.
Where the words were" let my heres give S my slave 10, and
If he serve my heres for two years, let him be free" jurists so early as
Labeo an.d Trebatius were agreed that even here' the condition could
be read Into the legacy, which is thus saved 6 • But of course the
terms of the legacy might exclude this resource 7.
Other. texts shewing rules of construction favourable to such gifts
can be CIted. A slave was to be free in 10 years and to have an
annual allo:vance from t~e testator's death. He will get the annuity
from the hberty, and al~menta meanwhile 8. This does not mean that
he can enforce the payment of alimenta, but that the heres who has
34.7.3; 35.1. 86.1.
The same rules apply if the manumission th
h' l' f
.
law, e.g. that under the lex Iulia de adulteriis t~:1te:I:~ :~iti~r~IIs76de4IayedtbYChsome rule of
s 35. 1. 82.
"
. . , pos ,
. xxv.
1
2

and t~~ the~~~ K~es~~:~::re e~:e!deicorn:m.issurn s~bject .to the same condition as the liberty,
condition occurs, 35. 1. 66. P
te cond~twne, he IS entItled to the fideicornrnissurn when the
4

~

28. 5. 38. 4.
6 32. 30. 2.
35.1. 86. p1·. In 40. 7. 28. 1 Javolenus quotes C '
. g
.
.
of peculiurn and conditional liberty acquisitions to th:s;~us'l ~s saY;l3 tfat0 I~ thhre IS a legacy
0 t e man. unless
the legacy in ternpus libeTtatis coZZdturn esset. He correct~U b;~~yV~n n~h
unless taken a way by the heTes The leg
ht h
g a mere acceSSIOns go
s~pposes .th~ legacy condition~l and exp~~ln~ufhese 0:~;3~ ~~ b~~~?lly ba~. P?tth.ier (ad h. ll')
gIven as It IS at the time of libert. Th'
b
.
mg, un .ess I IS expr~ss y
ante, p. 191. It should be noted t?at if th~ h~; e the solutIOn of. a questIOn ah'eady raIsed,
legacy but only prevents additions to it
, s adeems the pecuhurn he does not destroy the
8 33. 1. 16.
.
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paid them can charge them against his coheredes, and they can be
l
claimed by the person interested in the slave in the meantime . Thus,
if the slave dies before the time is up, though the legacy is not due
to him and therefore the alimenta cannot be due either, the alimenta
paid, if consumed, cannot be recovered, by the heres who paid them,
from him who had the slave at the time of payment 2. The last point
is an ordinary result of the rules of bonae fidei possessio. The main
provision is not exactly reading the condition into the legacy in defiance
of the words of the will: it is treating the testator as having in one
form, made two gifts, perfectly valid. The legacy of annual payments
is to run from the liberty. There is also a direction to the heres to
give a maintenance allowance at once. This is equivalent to a gift of
cibaria, and it is expressly enacted by Severus and Caracalla that such
a direction is binding on the heres 3.
Where the will said, "let S be free and let my heres give him 5,"
he gets the legacy though he is freed inter vivos 4• This is in accord
with what has been said 5. The result is the same if the words were
"let S be free," either now or at a future time, " and, when he is free,
let my heir give him 56." . The text adds that if the words were" let
S be free and if I free him vindicta, let my heir give him 5," here even
if he is not so freed but the gift by will takes effect, the gift of
money is still good, on grounds of humanity, says the text, though the
condition did not strictly occur. Humanitas is a bad reason for despoiling the heres-the decision really is that the testator meant this.
There is no special difficulty in the application of the lex Falcidia
to legacies to freed slaves 7, but the relation of that lex to gifts of
liberty does call for discussion. If the man is absolutely freed, and
survives aditio, there is no difficulty. He does not count in the hereditas 8• If however he dies before aditio, then he never was actually
free and he must be treated as a slave and counted in the hereditas,
a rdle expressed in the form: heredi perit. But as he could never have
belonged to the heir his value is merely nominal: Papinian tells us that
he is to be valued as a dying slave 9 •
If the gift of liberty was conditional or ex die, there are some difficulties. Some of them are caused by the fact that practice was not
1 34. 1. 15. 1.
2 10. 2. 39. 2.
s 30. 113. 1; cp. 34. 1. 11. This gives n? r~ght to the .slave: it ~akes money so paid
irrecoverable and entitles any he1'es who has paId It to charge It agamst hIS cohe1'edes. It does
not appear that the slave after he was free could claim arrears. Presumably the person on
whom the maintenance of the slave had fallen could claim.
4 40. 4. 4. p1·.
5 Cp. 28. 5. 38. 4.
6 40. 4. 4. 1.
7 35. 2. 1. 4.
8 In. 2. 22. 2, 3; etc. The same rule applied in the Querela, 5. 2. 8. 9. There were of course
other ways in which he might cease to be in the heTeditas, 35.2.39.
9 35. 2. 11. 4.
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settled in classical law, as to what was to be done in. the matter of
charging conditional legacies. According to one view the parties had
their choice either to treat the conditional legacy as a legacy, valuing
it at what it would sell for as a conditional right\ or to treat it as no
legacy, so that it would not count to make up the three-fourths allowed.
In both cases it is estimated in the hereditas at its full amount, but
in the last the other legatees are called on to give security to refund,
in the event of the total sum of legacies being made to exceed threefourths by the arrival of the condition on this, so that it takes effect.
It is clear that this is the simplest course: it is certainly the practice
in later law 2 • When the condition arrives it becomes clear what is
due to the heres, ex Falcidia. To it is added interest for the time
during which it has been unpaid. From it is deducted what the heres
has received in the way of fruits from what was conditionally legated 3.
In arriving at the sum due to the heres, the legacies are taken at their
nominal value. But in distributing the burden among the legatees,
account is taken of the fact that the conqitional legacy :was really
lessened in actual value by what had been received by the heres, and
thus, in apportioning the payment to the heres, but for that purpose
only, the legacy is reckoned at the smaller amount 4•
If the legacy is simply in diem, then, as it is certain to be due, it
is reckoned at once to~ards the three-quarters, but only at its present
:value 5. This is simple in the case in which the legacy is money, but
if it is a thing producing irregular and uncertain fruits, such as a slave,
it seems likely that it is treated as conditional gifts are 6•
Similar questions present themselves in the case of a man freed
conditionally or ex die, and are further complicated by the fact that he
may be also the subject of a legacy. Where he is not legated, the
question is how far he is to be reckoned as part of the estate, so
as to increase the amount goil'lg to the heres, of which not more than
three-quarters can be legated. Here, apart from the death of the
slave, the rule is that if the condition fails he is a part of the hereditas,
and if it does not fail he is not: the lex Falcidia does not of course
affect the gift of liberty itself7. In the meantime the practice is to
treat him as a part of the hereditas, the legatees giving security to
refund if the condition arrives 8. We are told by Hermogenianus 9 that
35. 2. 45. 1.
35. 2. 73. 2. Paul speaks of it as the only possible COUl"Se, h. t. 45. 1.
S h. t. 24. 1, 88. 3.
4 h. t. 88. 3, Airicanus, to the benefit of that legatee as against others. Ulpian is probably
dealing with the same aspect of the matter in h. t. 66. p1·.
5 h. t. 45.pr., 73. 4.
_.,..
6 In this case the fruits received by the he1'es will be charged against the quarter and the slave
reckoned temporarily at his full value, h. t. 56. 3, 66. pr.
7 In. 2. 22. 3.
8 35. 2. 73. 3.
9 h. t. 38. PI'.
1
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Further questions arise, and there is really no textual authority,
where the ~reed slave is also the subject of a legacy. Here there are
to be consIdered two questions. How far is he a legacy counting
towards the three-quarters? How far is he counted in the hereditas
toward~ the heir's quarter? Such a legacy is, as we have seen!, regarded
~s subject to the contrary condition. As it is a conditional legacy, it
IS treated as no legacy, in the meanwhile 2, and if the condition determines
in favou.r. of the le~acy, the rule applied must be that already stated
for condltIOnallegaCles: the legatees may have to refund something on
account of the extra legacy, which may have brought the total above
three-~uarters, and they have a right to allowance, in that case, for
anythlllg the heres has received. If it is decided in favour of the
liberty 3, the legate~s ~ill have to refund whatever may be due by
reason of the reductIOn In the total inheritance with the same right to
allowance 4.
If the slave legated is also freed ex die, we have seen that the rule
o~ lat~: law is that the legacy is void D.
But a legacy of the use of
hIm tIll the da! is valid, and in that case the interim receipts are a
legacy and subject to a Falcidian deduction 6.
The texts d~ not discuss the case of a slave conditionally freed a:Q.d
legated a~d dYI?g before the condition is satisfied. Presumably, as in
the case Just dIscussed, the event of the condition determined the
solution, which was as if there had been no liberty or no legacy as
the case might be.
A que~tion of some interest is: could liberty be given to unborn
persons, dIrec~ly? Justinian, determining a long-standing doubt, declares such ~lfts lawfuL The enactment 7 was published three years
before the DIgest, so that we have little authority for the earlier law.
B.ut he. expresses the doubt as relating only to fideicommissa: as to
dIrect .gI~ts he seems to .be making new law. Paul admits the validity
of a gIft III the form qu~ ex ea ancilla nascet1ltr liberum esse volo s which
must be a fi.deicommissum. We have seen that direct gifts of iiberty
th?u~h not legacies, are closely analogous theret0 9 , and the sam~
prlllClples may ~r~bably be applied. It might conceivably be doubted
whether the vahdIty of t~e gif~ is to be judged by the quality of the
slave regarded as the thlllg gIven or as the donee. Legacies of an
~ Ante,

~ Ante, p. 474.
3 Ante, p. 474.
the slave is 100 and there are legacies of 300 legacies will
fe pal~ III full. After three months, III which S ha:s earned 25 for heres, the conditi~n arrives in
ayo~. of .the l~gacy:
100 must b~ refunded, wIth, say, 5 for interest, and less 25. If the
condItIOn IS. de~lded III favour of lIberty, the estate is reduced to 300 of which 75 must be
refunded, With Illterest and less the earnings.
5 Ante, p. 468.
6 35. 2. 56. 3.
7 C
9 Ante, p. 466.
. 7. 4 .. 14.
S P. 4. 14. 1.
~h.us

p. 4 7 2 . .

if the estate IS 400 of
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unborn slave or of a usufruct in one are allowed 1. But in earlier law
this could be only by damnatio (or perhaps sinendi modo if the slave
were alive at the death 2), not by vindicatio 3• But gifts of liberty in
the form of darnnatio could not have been valid except as fideicommissa 4.
It is on the whole more likely that such gifts would be regarded as
gifts to the slave. They vest only. on c:ditio5, and the lan~uage of the
texts in other respects favours thIS VIeW 6 • The result IS the same.
7
Gaius tells us that gifts of liberty to incertae personae ar~ bad • But
he bases this on the lex Fufia Caninia, and not on anything which
applies, as the rule does, to legacies. But, as the ab~ve ~ex~ of Paul
shews s, they are not incertae personae, but postum~ a!~em, a ~la~s
usually kept distinct 9. Legacies to such persons are v Old 10, and It, IS
likely that liberties are equally SOlI.
The gift takes effect at the m?ment w~e~ any heir e~ter~ u~der
the willl2, in eodem gradu ; not, for Instance, If It follows the mstItutIOns,
and all the heirs primarily instituted refuse, so that a substitution later
in the will takes effect 13. The fact that some of the institutions fail
is in aeneral immaterial. Where A and B were instituted pure to
one q~arter each, and B was given one half conditionally, liberties
and
were good even though the condition fail~d, since ~n any case
B would take the whole hereditas l4• AssumIng a vahd entry the hberty
is not affected by subsequent happenings. Thus it is not delayed by
an accusation of theft brought by the heres against the libertus: there
are other remedies 15• And where a heres refuses to give the necessary
security to legatees who are on that acc~u~t p~t into possessio~, l~berty
is not affected or delayed 16. More strIkIng IS the fact that It IS not
affected though the heres gets restitutio in integrum 17.

1:

Many of the rules laid down in this chapter are depa:ted from in
the case of the will of a miles. A few of these relaxatIOns may be
given, but it is unnecessary to attempt ~n exhaustive ~ist or ~o set
out those relaxations in rules of form whICh apply to gIfts of hberty
as to all other kinds of gift. N or are we concerned with the principle
on which they depend IS. The following may be noted.
1
3

7.1. 68; 30.24. pr.; 31. 73; 35.1.1. 3.

2

G. 2. 203, 211.

G. 2. 196.
4 Post, p. 513.
5 31. 65. '2; 40. 41 58.
e.g. 40. 5. 24. 3.
7 G. 2. 239.
S P. 4. 14. 1.
9 G. 2. 287.
10 Ibid. But see 34. 5. 5. 1, 6, 7.
11 As to later 1:1w, Haenel, Diss. Domm. 463, and post, p. 557.
14 35 2 87 3

6

12
15
17

40. 4. 11. '2; C. 6. 51. 1. 6.
13 40. 4. 25.
. . . .
40. 4. 11. 2.
16 36. 4. 59. 1.
. '.
C. 7. 2. 3. Exceptional cases in which the gift operates though there IS no ad~tw, post,

Ch.1&xxYU.
init. Roman Priv. Law, 1. 216; Girard, Manuel, 811~ . etc. ; C. 6. 21. 3.
See Roby,
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(a) The institution of a slave imp1ies a gift of libertyl : indeed
even a legacy to him does 2, and this though the legacy be conditional 3.
. (b) . Words implying that the slave has already been freed constitute a gIft of liberty if there is no error; e.g. Fortunato liberto mea do
lego 4, Samiam in libertate esse iussi 5•
(c) Liberty may be given before the institutio and post mortem
heredis 6•
'
'
(d) There is a difference in treatment where the institutus and
substitutus died before entry7.
1

29. 1. 13. 3.

Ante, p. 463.

2

See Nov 78 4

3

29 1 40 1

~ C. 6. '.l1. 7.. Cp.. ante, p. 462.
~ ~. 4 .. 49: '. '
.6 Ulp. i. 20; . ante, pp. 461, 466.
29. 1. 13. 4, 40 ..5. 42. ~n 29.1. 13. 3 It IS saId that if a m~les institutes a servus 1'0 rius

w~or ~~ thought al~enus, wIthout a gift of liberty, this is null. The point is that ~nre th~
w 0 te mg would be null at commo?-law there is no point in applying the privilege where the
eff ec would not be to carry out the mtention of the miles. See ante, p. 143.

CHAPTER XXI.
MANUMISSION DURING THE EMPIRE (cont.).
BY WILL.

MANUMISSION

DIES, OONDITIO, INSTITUTION.

A GIFT of liberty by will is not necessarily absolute and immediate:
it may be subject to a condition or deferred to a future day. Pending
the event the man is a ' statuliber: we have already considered his
position I and have now to discuss the o"ther questions affecting these
tnodalities.
Where the liberty is deferred to a certain future time, it is said
"to' be subject to dies certus. If the words ad annum are added, e.g.
ad annum liber esto, they are construed as meaning "at the end of a
Year 2." If the words are ad annos decem, they are treated as supervacua 3 • A gift of freedom intra annum post mortem entitles the donee
to liberty at once. The rule is attributed to Labeo, and is declared to
be justified by him as an inference from the rule that where the gift
is: Let him be free si heredi intra decimum anm~m decem dederit,
the man is free if he pays at once 4• It is plain that this does not
justify the rule. The one rule says merely that to impose a time within
which the condition must be satisfied is not to impose dies in addition
to the condition:: it leaves the choice of time within a certain limit
to the slave himself. The other does not: it does not say who is to
have the choice of time, and the actual rule is··a case of favor libertatis.
We saw that ad annum meant at the end of the year. The text adds
that this is to be reckoned from the death, but.that if the words are such
as to require the time to run from the date of the will, and the testator
dies within the time the gift is not void 5, but the time must be waited
for. The same rule applies no doubt to all cases in which that construction is given. It is not too plain why anyone should have thought
1 Ante, pp. 286 sqq.
2 40. 4. 18. 2. It cannot be in diem, 40. 4. 33.
,3 40. 4. 34. If it is in annos decem, he is free at the end of ten years, 35. 1. 49; 40.4.41. To
be free post annos, means, fav01'e libertatis, at the end of two years, 40. 4. 17. 2 (Tribonian
discusses evidence of contrary intent). To be free anno duodecimo post m01"tem means at the
beginning of the twelfth year; post duoclecim annos means at its end, 40. 4.41. pr.
4 40. 4. 41. 2.
5 40. 4. 18. 2.
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it void. The context suggests that Julian is simply emphasising the
fact that it differs from a case in which the testator does not die within
the year. Such a gift would perhaps be in strictness void in that event,
as was one which gave liberty if a condition to be satisfied to the heir
was satisfied within 30 days from the death, and there was no aditio till
after that date. But here, and perhaps in the other case, the gift was
allowed to be valid,Javore libertatis 1 • It may be said in conclusion that
certum est q1wd certum reddi potest: there may be dies certus where
it is not so expressed. Thus a gift cum per leges licebit is valid and
ex die 2.
Dies incertus is on a different footing. Dies incertus both an and
quando is a condition and will be considered later 3. As to dies certus
an, incertus quando, of which cum T moreretur is the type usually cited,
we are told by Papinian in a famous text 4, that dies incertus conditionem
in testamento Jacit, and the proposition is confirmed in many texts 5.
It has, however, been the subject of much discussion in recent times.
The existence of the rule ·itself has been doubted; the view being held
that the dies referred to by Papinian is a dies incertus an et quando.
But in view of the emptiness of the remark in that sense, the generality
of his text and the content of the other texts cited, it is not necessary
to do more than advert to this view 6• But the admission of the rule
leaves, still, a number of doubts, which the texts do not clear up. The
main effect of the rule is to prevent transmissibility of the legacy to
which the modality is attached, and that this is probably due to
intuitu8 personae, i.e. a recognition of the testator's presumed intention
to benefit a particular person who may not be alive at the time of the
event, appears from the language of at least one of the texts 7, and from
the fact that the rule was not applied to a gift cum legatarius morietur,
since here the point could not arise: the testator's intent was clears.
It is not easy to see why the rule was not applied to dies certu8, in
which the same uncertainty would arise. There have been attempts
to give the rule a rational basis, but none are satisfactory 9, and it
is precisely this difficulty which has led some writers to try to explain
the rule out of existence, notwithstanding the texts. The adoption of
the view, for which some evidence will shortly be stated, that the rule
as laid down by Papinian IS a generalisation from the case of insti40.7. 28.pT.
2 ·40. 4.38.
Post, pp. 483sqq.
4 35.1. 75.
5 Ulp. 24. 31; D. 30. 30. 4, 104. 6; 31. 12. 1, 65. 2, 3; 35. 1. 1. 2, 79. 1; 36. 2. 4, 13; cp. C. 6.
51. 1. 7.
6 Brunetti, Dies Incertus, c. 3, states and refutes this view. As to attempts to coniine the
rule to gifts cum heres rnorietuT, see op. cit. p . 41.
7 35. 1. 79. 1.
8 Ib.; 36. 2. 4. Brunetti, c. 5.
9 The latest seems to be that of Brunetti, op. cit. Pt. 2, as to which see Audibert, N. R. H.
21. 96.
1
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tution, results in reducing the problem to the familiar one: why was
dies certus struck out in institutions while dies incertus was treated
as a condition? This obscure question is too far from our topic for
discussion. All attempts to explain it on logical lines seem to have
failed\ and perhaps it is a mistake to assume that it must have had
a logical basis. The rule may very well shew no more than that the
notion of direct continuity which is certainly involved in hereditas is
inadmissibly offended by a direct postponement of aditio, though it
may be practically no less interfered with by postponement in disguised form 2. In these cases there is always the possibility that the
succession may be immediate.
That the rule of Papinian which is our immediate concern was in
fact extended from institutions to other gifts appears from the fact
that all the jurists who lay it down in general terms or apply it to
gifts other than institutions seem to be rather late: Pomponius is, it
appears, the earliest 3• Others are Papinian 4, Ulpian 5 and Paul 6. On
the other hand, Julian, while he admits the rule in the case of institutions 7, denies its applicability to a gift of libertys. He is discussing
the coexistence of a simple legacy of the slave and a gift of liberty
to the slave at the death of the legatee, and he is reported by Gaius
as considering the legacy void, on a principle already discussed 9, by
reason of the existence of a gift of liberty subject only to dies. Papinian
on the other hand, who discusses the same case, considers both gifts
good, the dies incertus having clearly, for him, the effect of a condition 10.
This view, that the idea is carried over from the case of institution,
though it is strongly suggested by the foregoing case, and is supported
by the existence of analogous extensions, e.g. the treatment of unlawful
and impossible conditions l l, has, however, to face some difficulties. It
may be said that if this rule was carried over, the rule excluding dies
certus ought to have come over too. The answer seems to be that
this last rule is not one of interpretation: there is not the logical reason
which exists in our case. The question whether certain words are to
operate as a condition or not cannot depend on the kind of gift to
which they are attached even though they may have been declared
conditions for ulterior reasons which apply only to institutions.
It may also be objected that Labeo is found applying the rule
to legacies 12. But Labeo is speaking of a gift si moritur, and though
the difference between cum and si would not be conclusive to a classical

S

See Dernburg, Pandekten, 3. § 82, n. 1, and litera tme there cited; Bufnoir, Conditions, 12.
Karlowa, R . R. G. 2.871.
3 35.1. 1. 2; 36.2. 13.
31. 65. 2, 3; 35. 1. 75, 79. 1.
5 Ulp. 24. 31; D. 30. 30. 4; 36. 2. 4.
31. 12. 1.
7 30. 104. 6.
s 30. 68. 3.
9 Ante, p. 468.
10 31. 65 . 3.
11 Girard , Malluel, 912.
12 35 . 1. 40. 2.

1
2
4
6

B. R. L.
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jurist\ it is by no means clear that it would not have been so to Labeo.
It may be noticed that he speaks of it simply as a conditional gift, and
not as one which has for this purpose the effect of a condition, as
Papinian says for our case 2•
It may also be said that the Code contains an enactment of Diocletian, extraneum quum morietur ·heredem scribi placuit 3 , which seems
to shew that the rule in this case differs from that in legacy, which
thus cannot have been simply borrowed. For the text treats the gift
at death of the beneficiary as conditional, since if it were mere dies
it would be struck out, while in legacy we have seen that in that case
the modality was treated as dies 4. But, as it stands, the text can have
but little meaning: such an institution could have no force, since it
~ould not be entered on and thus was not transmitted in classical law.
Two possible ways of dealing with it have been suggested. It may be
that in such a case the words cum (heres) moriet-ur were struck out as
being dies, which would get rid of the difficulty 5. This view does
not however account for the limitation to an extranel(;S, since the same
rule would apply to an institution of a suus. It is difficult to suppose,
as Accarias does 6, that the text really means that the rule applied to
both cases: the word extraneus must have been put in for some reason.
Another view adopted by the older editors is that the text refers to
a gift on the death of a third person, and they accordingly insert quis
(cum quis morietur). This would make the text an ordinary illustration
of our rule, but it has no MS. authority. The text may be left with
the remark that its extremely terse and truncated form does not inspire
confidence.
It has been pointed out that the chief text, one of Papinian, does
not say that dies incertus quando, certus an, is a condition, but only
that it facit conditionem, i.e. has the effect of a condition 7. The distinction is exact as a matter of words, and Ulpian has no doubt the
same point in mind when he says that such a modality appellatur
conditio 8. A condition is essentially incertus an. Elsewhere, Papinian,
Ulpian and J ulian ignore this distinction 9, though it recurs as late as
Justinian, who carefully distinguishes the cases of dies incertus and
conditio, though he gives both of them the effect of postponing dies
cedens 10. It does not seem indeed that the distinction involves any
difference of effect 11.
Condition is a somewhat complex matter.
1 See 45. 1. 45. 3.
4 Ante, p. 480.
6 loc. cit.
8 30. 30. 4.
11 Brunetti, op. cit.

A condition is a future

35. 2. 75.
S C. 6. 24. 9.
So Accarias, Precis, § 324 (cp. § 384) following Machelard.
35. 1. 75. Brunetti, op. eft. 22, 37.
9 30. 104. 6; Ulp. 24. 31; D. 35. 1. 79. 1.
10 C. 6. 51. 1. 7.
37, explains by it the view taken by Julian in a text already discussed
2
5

7
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and uncertain event. It seems that every restriction which makes the
event depend on an occurrence which may not happen is a condition
even though it be such that if it occur it must occur at a certain time
-incertus an, certus quando.
A gift of liberty is not conditional, and therefore delayed, unless it
is clear that this was the intent. Some provisions which look at first
like conditions may be only directory: it is a matter of construction, to
be decided for each case. Thus where a man is to be free ita ut
rationes rreddat, this is not a condition: it is a direction. He must
carry it out; indeed every slave who has administered has to render his
accounts whether such a direction is given or noVo Where slaves are
to be free if they attend in alternate months to the sollennia of the.
testator's tomb, this is a direction: it is to be carried out after liberty
is attained, and they can be compelled officio iudicis, to do the duty..
But the liberty is not conditional 2 • Where one is to be free" sic tamen,
't(;t" he stays with the heir so long as the latter is a iuvenis, and, if he does.
not, iurre servitutis teneatur, this too is only a direction to be carried out
after the man is freeS. On the construction of the whole gift, even the.
strong words at the end are not allowed to limit what the jurist thinks
to be meant as an immediate gift of liberty.
.
Another type of case is represented by such gifts as Sticha cum
liberris lib era esto. This is not a condition: she is free, apart from
evidence of intention, though she have no children or they cannot from
any cause be freed 4. So where the gift was "Let Sand P be free if
they are mine when I die," either may take though the other has been
alienated: there is no condition 5.
A condition involves future uncertainty, and thus a gift which is
expressed in conditional form, but the event is one which must necessarily be determined by the time the gift operates, is not really
conditional. The donee can never be a statuliber under it. Thus," to
be free when I die 6," or "to be free if I do not veto it by codicil 7 " or
the like: these are not conditional 8• "To be free if he pays what I owe

(30. 68. 3) as to legacy of a slave with a gift of liberty on the death of the legatee. But we have
seen (ante, p. 469) by comparing the text of Papinian (31. 65. 3) that the true explanation is
historical. And this latter text makes it clear that the treatment of dies incertus as a condition
produced other effects than the postponement of the vesting of a transmissible right. Such an
effect would have no meaning il). the case of gift of liberty discussed in the texts.
1 40.4.17.1; 40.5.37.
.
2 40.4.44.
s 40.4. 52. See the Testamentum Dasumii (Girard, Textes, 767) where testator directs a
slave to be free cum contubernali sua ita ut eam in matrimonium habeat jidele.
4 40. 4. 13. 3. The jurist is helped to the conclusion by the construction put on the Edict:
ventrem cum libel"is in possessione esse iubebo, 37. 9. 1. Pl'.; cp. 35. 1. 81; 40. 7. 31.
5 28.7.2.1.
6 40.4.18.1.
7 h. t. 28.
8 "To be free if he has managed my affairs well" is not conditional, he is free if the
testator having long survived the making of the will has made no complaint, 40. 5. 18; "if I
have no son when I die" is no condition: the gift is good or bad according to the event, 40. 4. 7:.
cum moriar being understood to include postumi, there might be a lapse of time.
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to T" is no condition if there was no debt to Tl. If there was a debt
and the testator has paid it, the condition is treated as having failed:
it was in fact an ademption 2. It is clear that in all these cases where
there is an express hypothesis on which the gift is made to depend,
there may be need for enquiry on the result of which the fate of the
gift will hang. In common speech they would be called conditional,
and they are in fact sometimes so called in the texts. This is the case
with the gift "if mine when I die 3," and qui sine offensa fuerunt liberi
sunto 4• Although, as the rest of this text shews, the words refer entirely
to the past, t~e gift is called conditional, but the man is not a statu.liber even though there be some delay, before ,i t is clear whether he is
free or not 5• The description of such gifts as conditional is not correct:
the practical point is that when the matter is settled they are free and
have been so from the time of aditio 6. Thus, for instance, their interim
acquisitions are their own.
Just as a gift, on the face of it conditional, may be pura, so, conversely, a gift on the face of it pura may be in fact conditional. There
may be tacit conditions. Thus in the case of divorce a woman who
frees within the 60 days of the lex Iulia makes the man a statuliber 7.
A slave freed in fraud of creditors is a statuliber till it is certain whether
they will avoid the gift or notS.
Impossible conditions are struck out-a Sabinian extension of the
rules as to institutions, accepted in later law 9, and it may be assumed
that the same was true as to illegal or immoral conditions, though texts
seem silentio. Impossible conditions are those impossible in the nature
of things l l• These cases, where impossibility is patent on the gift, create
no difficulty, but there are other types. Impossibility to the person
concerned is no objection to the condition, and the texts put on the
same level gifts on which a condition or dies is imposed such that,
though it is not contrary to the nature of things, it is practically certain
not to occur. Such for instance is a condition of paying a vast sum of
money or living a hundred years 12• Such a gift is on a level with one
cum morietur 13 , and is treated as illusory and void. It is clear that the
line between these two is shifting, and probably the matter is not
thoroughly thought out by the Romans 14. Some conditions so treated
1 35. 1. 72. 7. It is a falsa conditio, treated as impossible.
So where one who had never
administered was to be free on rendering his accounts, 40. 5. 41. 16 j 40. 7. 26. 1; cp. for legacies,
30. 104.1.
'
2 35. 1. 72. 7.
3 28.7. 2.1.
4 40.4.51. 1.
5 In the preceding text, P1'Out quisque rnel'uisset is not treated as conditional, 40. 4. 51. pI' .
Cp.h.t.8; 40.5.41.4; 40. 7. 21. PI'.
6 40.4. 7.
7 40.9. 13; post, Ch. xxv.
S 40.7.1. 1.
9 In. 2. 14. 10; G. 3. 98.
10 Cp. 28. 7. 9, 14; 38. 16. 3. 5; 40. '9. 31.
11 In. 3. 19. 11. To which natu1'a est irnpedirnento, ut si caelurn digito tetige?·it.
12 40. 7.4.1.
13 40.4. 17.pl'.; cp. h. t . 61.
14 Bufnoir, op. cit. 21 sqq. ; Accarias, Precis, § 325.
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seem out of place. ' Thus where a slave is to be free, "if my heir
alienate him," this is held illusory, since it cannot operate till the slave
is alienus. There must, one would think, have been some other
evidence of intention here; if not, the interpretation seems not very
consistent with favor libertatis 1• The view is Paul's, who comes to the
same unfavourable conclusion, rather more rationally, on the words,
liber esto, si heredis esse desierit2. Another case is that of a condition,
possible on the face of it, but already impossible at the death owing to
circumstances. This case, and the analogous one of supervening impossibility, will be discussed later in connexion with the topic of satisfaction
of the condition 3.
Some conditions would doubtless avoid the gift: in general they
are those which would avoid an institution 4o• There are, however, cases
in which a condition is allowed in manu missions which would be differently treated in legacies. Ulpian tells us that a manumission at the
discretion of a third party is valid 5, while we learn elsewhere that gifts
by will in such a form are void 6, though they can be effective~y made in
a disguised form, e.g. si Maevius Capitolium ascenderit 7• But there is
perhaps no distinction here, since Ulpian seems to have rejected this
rather absurd differentiation, and to have considered all such gifts valid
whether disguised or notS. As in case of legacy the gift might be at
the discretion of the donee himself9.
A case of more importance is that of negative conditions. Liberty
on such a condition, if taken literally, is nugatory, for till the death of
the man it cannot be said that he will not do the thing, and the cautio
Muciana, by which this difficulty is avoided in ordinary legacies, has
no application here. Liberty once effective is irrevocable: it is inconceivable that the man should become a slave again on failing to observe
the condition. Moreover, as liberty is inestimable it is impossible to
give security for it. Thus such gifts seem to have been made in a
derisive way, and Pomponius, taking the case, si Capitolium non ascenderit, says that J ulian holds that if it appears that the testator meant
the gift not to take effect till death it is a nullity, as a gift cum moreretur
would be 10• On the other hand if there was no such intent, the words
1 40.4. 39. An analogous institutio was better treated.
Where a man was to be he:es if .he
freed a sel'VUS heTeditarius, the mere act of manumission was held by Labeo to be a satlsfactIOn
of the condition though it was void: verurn est eurn manumisisse, 28. 7. 20. 1.
2 40. 4. 39. in fin.
3 Post, p. 489:
See De Ruggiero, Dies Impossibilis, 29 sqq.; Rabel, Aus Rom. und Biirg.
Recht, 193 sqq.
( Accarias, loco cit.
5 40.5.46.2.
The text deals with afideicomrnissum, but its reasoning applies to direct gifts.
6 28. 5. 32. pT.; 35. 1. 52.
7 28. 5. 69; 35. 1. 52.
..
.
8 30. 43. 2; 31. 1. P?·.; 40. 5. 46. 2.
Bufnoir, op. cit. 195 sqq. As to such dlscretIOn ill
ftdeicommissa,post, pp. 516 sq.
9 40. 5. 46. 1. This may be true only of fideicommissa.
Apart from condition he could not
refuse.
1040.4. 61.p?'. ; 40.7.4. 1.
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were co~strued also by Julianfavore libertatis, as if they were "if he does
not do It at .the first opportunity!," so that if at any time he was able
to do the thmg and abstained, he was free. I t is plain that in one of
these cases the gift is treated 'as puerile and empty while in the other
the condition is put on that level.
'
~ut there are traces of another way of looking at the matter. It is
obvIOus that a patron may have reasons for wishing a thing not to he
d?ne by the freedman, and it is not unreasonable that he should have
hIs w.ay here, as in legacies. The way seems to have been found by
a~lowmg condition~s. i'Urisiura~di. We are told that where liberty is
gIven on the. condItIOn ~f takmg an oath, this cannot be remitted by
the Praetor, sIn~e to reI~ut the condition is to bar the gift, as the liberty
cann?~ be at~~med al~ter quam si paritum fuerit condicioni 2• Such
condItIOns are Invalid in institutions and legacies 3 and our t t dd
th 'f h l'b
,ex a s
at.I t e 1 erty is coupled with a legacy, and the same condition is
apphed to ?oth, he does not get the legacy unless he swears 4• Clearly
not, for he IS not free, ~nd if it were struck out from the legacy alone,
~he legacy would be VOId 5. If the legacy is under a condition of swearmg,. and the liberty simple, there is no difficulty: the condition is
remItte~ 6. T~e v~lidity of su~h conditions in manumission applies to
any ~~t , but It~ Importance .IS most o~v~ous in reference to negative
cond~t:ons,. and It seems possIble that It IS on their account that the
condlt~on IS allo,:ed. 'Yhere a condition of swearing is remitted and
t~e thm-?, sworn IS not Improper, the beneficiary is not entitled to the
gIft untI~ he do.es the thing~, or, no doubt, in negative conditions, gives
the cautw MUClana. ~ ow, I~ manumission, if the condition of swearing
not ~o ~o. w~re re~utted, It would be quite impossible to give the
caut~~: It IS Inappl~ca9ble. Accord~ngly, as the text says, to remit the
oath IS to. b~r the ~Ift.' The oath IS no great security since at least in
later law It IS not bmdmg lO , though Venuleius 11 records an earlier doubt
but he speaks of those who have taken such an oath as
l"
'
adstricti l2 •
re ~gwne

W.e

have alread! seen ~hat a condition imposed may be adeemed,
In the same wIll, notWIthstanding the technical point that it is in
strIctness, not datum but adscriptum l3• Apart from this, the slav~ is,
ev~n

140.4.17.pl'.;cp.35.1.29.
240412'
3
4 40. 4. 12. 1.
.
5
••
• pI.
28. 7. 8.
40 .4, 36', 40 •7• 13 • 3 •
Ante, p. 471.
640.4.12 .2.
S 28 7 8 6 7
9 40 4
~~ 38. 1. 7. pr., 2; 40; 4. 36.
11 40. i2. '44. pr.
. .12. pr.
. . , BodeJ!leyer, Ope c~t. 54, cites many attempts t
1"
th II
. .
tlls~~randt. His own requires impedil'e to mean "am::~ !:~~iffi:u~ ,?w~~~e ~~ cond~~w~~s
7

=;E~1,~~~:~~?\~~~~~.~~:'::';:':~:~~;'i~'I~::O~:Ht~~t~~~h,:rfr~7iil':~f~ ~

Karlowa R R G 2 137 B t p ' . h
%mpe ~re IS gIven the above sense. See also
thel~oncliti~n i~ n~t to gi;e a !.ere!;n~~:et~:i:!~7tfe5Labeo, 3. 54) that the effect of release of
34. 4. 3. 9; 35. 1. 53.

CH. XXI]

Fulfilment of Oonditions

487

till the condition is wholly satisfied, the slave of the heirl. He may
not know at once when it is satisfied, and it is provided that if, in
ignorance of the arrival of the condition, he enters on an inheritance at
2
the order of the heres who holds him, he is not personally bound • But
if he is in doubt as to whether it is satisfied or not, Paul cites J ulian3 as
holding that he is, so to speak, "put upon enquiry," and so is bound •
There remains for discussion,' in relation to conditions in general,
the question, what amounts to fulfilment of the condition? The rule is
'that it must be actually and completely fulfilled", though in obscura
5
1Joluntate manumittentis favendum est libertati •
The meaning of a condition "to serve my herres (or Titius) for a
certain time" is the subject of discussion. Servire and operas dare are
equivalent, neither need involve slavery and thus they may be done to
7
a third person 6• The service must be personally rendered , and 100
operae means 100 days' workS. They should be rendered continuously,
but days during which the man is prevented from working by illness
9
or other good cause are credited to him as days of work .
Satisfaction of the condition is all that is needed 10. If the condition
is a promise or oath to do something, the promise or oath fulfils the
condition and the freedom is gained, though, as we have seen, the
promise is void as having been made by a slave 11. Where the condition
was" to be free on handing over the peculium," and the man gave
up
l2
everything, he was free though he owed debts to his owner • In
answering the question whether the condition is satisfied or not there
is a general favor libertatis. Thus where the condition of lib~rty given
to a woman was" if her first child be a male," and she has tWIllS, one of
each sex, there is a presumption, apart from actual knowledge, that the
l3
male is the elder, and thus the daughter is ingenua • If two are made
free on the same condition, it is applied separately to each, if this uis
possible and will save the gift, e.g. "if they are mine at my death ."
Ulp. 2. 2; D. 40. 7. 9.pT. Ante, p. 286.
29. 2. 74. 3. As to any right of bonae fidei possessor', ante, p . 346.
4 40.7.3.12.
.
...
.
s 29.2.74.4.
5 50. 17.179. "To be free when my debts are paid."
They must be paId : It IS Im~ater1al
that the hel'es is rich, 40. 7. 39. 1. If the heres wilfully delays, the rules as to preventIOn may
come into operation, 40. 5. 41. 1. "To be free if he goes to qapua." He must ~o though the
journey be otherwise aimless, 40. 4. 61. 1. The element of tlille may be materIal here. See
1
2

also6 35.
40. 1.
7. 44.
4. 4,10.41. pI'. The text (4. 4) adds that the will may shew that the testator meant
" be a slave to. " See post, p. 493.
740. 4. 13.pr.; 40.7 . 20.5,39.5.
S 4.0.7.20. 5.
.
9 40. 7. 4. 5.
This does not turn on impossibility, but on the notion .th~t such a prev:e~tIOn
is an ordinary inciden t of continuous service .. Days in which the man IS w fuga, or raIsmg a
claim of liberty, or suffering punishment for CrIme, do not count, and other days IIl:ust be served
in their stead, 40. 7. 4. 8, 14. 1, 39. 3.
10 But cum dar'e potel'it means when he does pay, 40. 7. 4. 12.
,
11 40. 7. 13. 3, 24, 41. 1.
12 40. 7. 40. 1.
IS 3~. 5. 10 . .1.
14 32. 29. 4. The rule is the same in legacy. Where two were to be free on paYIng 10, eIther
was free on paying 5. As to legacies, cp. 35. 1. 112. 1.
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So where the condition was si rationes reddiderint unless it had been a
joint administration, in which case neither was f:ee till , the whole was
adjusted 1. If the act is indivisible, both are free if one has done iv. ·
If t~ere are two different gifts the statuliber may choose the easier 3
(whICh he may not in legacy), or, as it is put in other texts the levissim~ scrip~ura applies, and that is levissima through which' liberty is
attaIne~4, ~.e. he has not to make a choice, but may take the benefit of
~hat whICh occu~s fir~t. .This applies only if the two gift.s are distinct;
If they are con~unct~m, ~.e. "if he do this and that," he must satisfy
both:;.
. I: a stat~liber is alienated, and the condition is an act to be done by
hIm In relatIOn to someone else, the question arises: to whom must he
~atisfy the cond~t~on? This will be discussed in relation to two specially
Important condItIons,pec'u niam dare and rationes reddere which will need
separate ?~scussion. Here it is enough to lay down the general rule.
Any condI.tlOn which admits of it may be done to the acquirer 6, but personal servICe, ~uch as to te~ch his child, remains with the heres though
the man be assIgned 7. But It must be an alienation of the dominium: to
give a usufruct to a third person does not enable the payment or other
act to be rendered to the usufructua ry 8. It should be added that if
the condition is doing work for anyone, the slave himself must do it,
but money may be paid by anyone 9.
There were, however, circumstances under which the liberty took
effect tho~g~ the ?ondition was not in fact satisfied. Before entering
on these It IS deSIrable to point out that dies and conditio are sometime~ intermingled in a way which makes two observations necessary.
(1) The same modality may be construed as dies in one case and
a~ conditio in another, the decision turning sometimes on construction
of the testator's language and in others on extraneous considerations
suc.h as f~vo~ libertatis. This is most commonly illustrated by cases in
whICh a gIft IS to take effect" when X is 20," and the like. ' Here if X
di~s under 20 it may be· said that the condition has failed, or it may be
saId that the words were a mere way of describinO' a certain date which
b
has in fact arrived. Both views are found 10.

! 40. 4. 13. 2.

h. l. pr.
35. 1. 35; 40. 4. 5.
40. 4. 4f!. In one case the words were" Let S be free when he is 30. Let S be not free if
he does ;lO.t gwe 10." These are not alternative gifts, one ex die and the other conditional. The
second IS m f.orm an ademption, which puts the gift under a contrary condition, so that he is to
be ~ree at 30 if he pays 10. D. 40, 7. 13. 5. Cp. 34. 4. 14. pl'. j 40. 4. 59. 2.
4? 7.
R omam,
86,6. 3. The rule is as old as the Xli Tables, h. t. 29, 1. See Appleton , Le Testament
s 35. 1. 51. pr., 87-89.

2

4

7 40. 7. 6. 7, which shews a more complex rule in relation to the condition of rendering
accounts.
8 40. 7. 7.
9 h. t. 39. 5.
10 e.g. 36.2. 22. p1'.; C. 6, 53. 5; 7. 2. 8. Brunetti, Dies Incertus, 160; post, p. 491.
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(ii) A condition may, indeed it usually will, include dies. Here,
though from any cause the donee be relea.sed from ~h~ c.andition, t~e
gift will not take effect till the time has elapsed. ThIS IS Illustrated In
a number of texts I and must be borne in mind when these cases of
release are under discussion. The plain reason is given, by Paul, that
it is absurd that the gift should take effect before it would have done
so had the condition been satisfied in the ordinary way2, the testator
having imposed both condition and dies, and the former alone ha.v~ng
been released. If, however, there is no express dies and the condItIOn
is invalid ab initio, the dies is not considered 3.
In discussing the circumstances under which a condition is re~eased
it is necessary to look somewhat closely at the Roman conceptIOn of
Impossibility. We know that where a .conditio~ is impo~si?le in the
nature of things4 it is struck out in all gIfts ?y WIll. But It IS no~ easy
to say what is impossible in the nature of thmgs. What seemed mconceivable to a Roman might be an everyday event now 5• But the exact
position of the line is not important: the point to note is that it
commonly means a condition which is on the face of i~ incon?e~~able6.
This opens up the question how the jurists looked a~ ImpossIbIlIt.y on
the facts-latent impossibility, either existing at the tIme of the wIl~ or
supervening. It may be said at once that, at. least in the. case o~ WIlls,
they do not seem in general to have applIed the notIOn of Impossibility to cases of supervening impossibility-it is indeed difficult to
treat a provision as non scriptum by reason of an event subse~uent t.o
the making of the document. It is in fact casus rather than Impos~I
bility7. There are evidences of doubt as to t?e treatment of case~ ~n
which the condition becomes, or is, impossible In fact, before the ad~tw:
wi th these we shall shortly deal. Another point of interest is ~hat ~he
illustrations of patent impossibility always seem to be cases III whICh
there was ~omething to be done or left undone by the donee. Such a
condition as "if there shall be 370 days in the year" is never taken as
an illustration. In one text which contains some dispute, and traces of
more, the condition is si filia et mater mea vivent and on.e of th.e~e. is
dead at the time of the will 8. This is a case of latent ImpOSSIbIlIty
existing at the time of the will, and the conditi?n does not contempl.ate
action by the donee. It is clear that it gives dlfficu~t! and ~~n:PO,~IUS,
or perhaps Tribonian, describes it as a case of" quaSI-ImpOSSIbIlIty.
e.g. 40. 4. 41. 1 (corrupt); 40.5.41. pr.; 40. 7. 3. ~5 , 4. 2,20: 5. Cp. 34. 1. 18. 2; 45. 1. 8.
40. 7. 4. 2. The final words in 40. 4. 41. 1 are an I~terpolatIOn,
Cp. 45. 1. 8. An analogous rule in case of preventIOn, post, p. 493.
4 P. 3.4 b.!.
See ante, p. 484.
.
"E
th' th I
5 A. man was instituted "if he build a monument in three days.
ven IS e awyers,
after hesitation decide to be quasi impossible, 28. 7. 6 . .
.
.
'ft
6 There wer~ forms of such impossibility in institutions WhICh could not have ansen III gI S
of liberty, 28. 7, 4. p r ., 10, 20. pl'.
7 Cp. C. 6. 46. 6.
8 35. 1. 6. 1, i n fin.
1
2
3
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We can now consider the different cases which present themselves
in the texts.
There is a well marked type of case in which the gift is made to
depend on the attainment of a certain age by X-the man is to be free
if (or ,:hen) X is 20. This is a case of dies inaertus an, aertus quando.
~ere, In the texts which speak of gifts of liberty either fiduciary or
dIrect, the death of X under 20 is treated as immaterial!. On the
other hand some of the texts make it clear, by way of contrast, that in
the case of legacy on the same condition, the death under the age would
be regarded as amounting to failure of a condition 2. This of itself
ould shew that the rule has nothing to do with impossibility, since, if
It were treated as impossible both sorts of gift would be valid. We
are, however, left in no doubt: we are told that it is an exceptional
rule laid down favore libertatis, the modality being treated as dies in
this case 3.

:v

The .case of ordinary condition to be performed by the donee is
treated In the same way, where impossibility supervenes after aditio.
I~ the c~se of legacy, the condition is regarded as having failed 4: in
gIfts of 1] berty the other view is taken, favore libertatis, and the gift
takes effect 5. In the case in which the condition is the payment of
money to X and X dies before it is paid, there may be the further
complication that the man was not ready to pay the money at the time
of the death. But Julian observes that the whole favourable rule is a
matter of 'constitutum ius resulting from favor libertatis and not resting
on any logical principle of interpretation, and that thus the man will
be free if at any time he has tae money 6.
In the case of latent impossibility arising before the aditio there is
more. difficulty.. Where the thing not only is impossible, but always
was, ~.e. where It assumes a state of facts which never existed, it is a
falsa conditio and the gift whether of property or liberty is good 7• The
same seems to be the case where part of the condition is on that
footing, the rest being separable, e.g. a gift of hm'editas (( if my wife and
my daughter X survive," and the testator never had a daughter: the
~ 40.. 4.16; 40.5.23.3,41.10; 40.7.19; C. 7. 4. 9.
240.4.16; 40.5.23.3.
Jb~d.; 4.0. 7. 19. The case of death of X under the required age before dies cedens is not
consIdered. Probably the gift is good, arg. 40. 7. 28. pl'.
<I 35.1. 31.fin.; h. t. 94. pr.; 40. 7.20.3; C. 6.46.4.
5 35: 1. 94. pr.; 4~ .. 7. 4. 2,.20. 3; Ulp. 2. 6.
The decision in 35. 1. 112. 1 is a forced
separatIOn of the condItIOns, bemgna inte1'[Jl'etatione.
.
6 40.,7. 20. 3.
Wher~ ~he ~ift was S si mtiones l'eddide·r it cum contubemali sua libe1' esto,
and S d!ed a!ter the ad~t~o wIthout rendering accounts, Paul appears to doubt if there is any
real comunctw, and suggests that the condition does not apply to the gift to the woman But
he ?olds that if it ~oe~ and if there are accounts to render, the whole thing fails, 35.' 1. 81.
Juhan quo~~cl by GalUs III a vel'Y ambiguous passage thinks the gifts are distinct but under the
same condItIOn, so that the woman can satisfy it, 40. 7. 31. 1.
• • 7 30. 104. 1; 35. 1. 72. 7, 8; 40. 5. 41. 16; 40. 7. 26. l' ante p. 484. In some of these cases
It IS an act to be done.
'
,
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gift is good, the reference to the daughter being .ig~oredI. Where the
impossibility is one which arises befo~e the w~ll IS opened, w.hether
before or after it is made, the matter IS complIcated by questIOns of
interpretation, themselves affected by the existence of provisions independent of the purpose of the gift. But, so far as can be made out,
the view of the later classics, accepted in the Digest, seems to be that
in ca,se of liberty the gift takes effect, though it is clear that this .is
favore libertatis, and independent of logic 2. In case of legacy the gift
fails 3, so that it is no question of impossibility. But there are so~e
texts which seem at least to contradict these conclusions and whICh
need to be carefully looked at.
. '
In one text Paul makes the liberty fail4. The man IS to be free If a
usufruct in him given to X by the will ceases to exist. In point of fact
it never arose, the fructuary not having survived to take it. On s~ch
facts the gift fails, says Paul. The condition fails, since that whICh
never began cannot have ended. The ru~e, whic~ is f:om N erat~us,
ignores favor libertatis, and is moreover a pIece of hteral mterp~eta~IO~,
which quite disregards the plain intent of the testator. The gIft IS In
effect one at the death of X.
Where a woman is to have a legacy if she marries arbitratu Seii she
will take the legacy though she marry without his consent, and even
though he be dead, vivo testatore 5• This is due to the fact t~at such.a
condition is in practice one that she shall not marry WIthout hIS
consent, which is void 6. The reason assigned for allowing the gift to
be good though S be dead is given by Papinian in the words q~ia
8Uspensa quoque pro nihilo joret, words which shew th~t some speCIal
reason was needed and that in ordinary cases the gIft would have
failed. Pomponius, however, while dealing with this case 7 app~ies t~e
same rule to a legacy, si eum manumisisses, where the man dIed vwo
testatore. His reasoning uses language appropriate to prevention, quia
per te non stetit quominus perveniat ad libertatem, a principle which, as
we shall shortly see, ought not to be applied with this breadth to
legacies. Javolenus applies it to a case of impossibility a~isi~g before
aditio in a case of liberty, but expressly observes that It IS favore
libertatis 8•
28. 5. 46.
2 40. 7. 28. p1'., 39. 4.
s 35. 1. 31.
h. t. 96. p1'.
I'> 30. 54. 1, ~.; 35. 1. 72. 4, 28. pl'.
Other texts, Pothier ad D. 35. 1, § XXXVlll.
• •
. .
•
I'
30.54.2. Pothier (ad h. l.) supposes this rule to apply where It IS a condItIOn not mvo Ylllg
cooperation of another person.
. .
. . . d't'
8 40. 7. 28. pr.
Bufnoir, op. cit. 91, shews that Ulplan I~. 9 .. 2. 23. 2 holds that the con 1 IOn
has failed in such a case. He cites and refutes recon~IhatIOns. by Vangerow and o~hers.
B. himself holds that 30. 54.2 deals with modus. But on ItS terms It ~oe~ not. But, wh~Ie one
is to be he1'es if he swears to free S, and S dies vivo testatore, th~ gift IS good, though.m such
cases the condition is remitted and actual freeing substituted. ThIS confh:~s our r~le, smce the
substituted act is to be done after the acquisition. It ~s rn.odus, not conditIOn: thIS, as appears
from the hypotheses cited in support, is why the gift IS good, 28. 7. 8. 7. Ante, p. 483.
Bufnoir, op. cit. 90.
1
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. The vi~w stated above as that of the later classics was not accepted
wIthout dIspute, of which the texts shew traces. Thus we are told
that Labeo and Ofilius declared a gift of liberty to fail, if the person to
whom money was to be paid as a condition died vivo testatore and that
Trebatius held the same view if the death w~s before th~ will was
l
made •. This last view may, of course, possibly mean merely that
T.rebatms has a derisory gift in mind 2. Pomponius 3 discusses a case of
gIft of hereditas on condition of freeing certain slaves some of whom
were in f~ct dead when the will was made. He cites eratius, (whom
w.e. have JUs~ seen holding a severe view 4,) as thinking that the condItIon ha.s faIled, and that the notion of impossibility is not applicable.
But he CItes Labeo and Servius as holding that in a similar case where
however the condition was not something to be done s but the s~rvival
of two persons of whom one was dead at the time the will was made
th~ ~ondition has not failed, and Sabinus and Cassius as holding tha~
thIs IS a c~se. of ~uasi-impossibility6. This text involves two points, i.e.
that the ?IstmctIOn between legacy and liberty where the impossibility
occurs VtVO testa tore must be limited to the case post testamentum
factum, .and that where a condition has separable parts, each part has to
be consIdered by itself for the purpose of these rules. But this can
hardly be an adequate account of the law where impossibility had
arisen before the will was made. The text tells us too little. Probably
the state of the testator's knowledge was material and no doubt this
text is an indication of far-reaching differences of o;inion 7.

N

Prev~ntion o~ fulfilment brings other distinctions into prominence.
J us.t ~s It was ?Ifficult to set exact limits to the notion "impossible,"
so It IS not qUIte easy to say exactly what is meant by "prevention,"
but for the purpose of the rules now to be stated, two points must be
made clear. Prevention is essentially an interference with the action
of the donee. Hence the rules do not apply to conditions which have
to be satisfied witho~t the coope~ation of the donee. This appears,
apart from the speCIfic rules whICh 'express the distinction, in the
language commonly us~d in. exp~essing the principle generally. The
texts usually sp~ak of h~s satIsfactIOn of the condition being prevented 8.
Further, the thmg done does not amount to prevention, unless it was
1 40. 7 · 39. 4. Javolenus considers Labeo right in principle but says that a mOl'e liberal Vl'ew
accepte d .
: Ante, p, 485.
s 35. 1. 6, 1.
5 Ante, p. 489.
35. 1. 96. pr.
~ The rule .as to the effect of impossi?ility in.wills is Sabinian, G. 3. 98.
Cp. P~thler, ad 35, 1, § xx; BufnoIr, op. c~t. 23' Vangerow Pand § 435
8. Quom~nus statuliber ?onditi?ni pareat, DIp. 2.
quominus ~tatuli'be1' c01;ditionem raestar
~~~~t, Festus, s.v. statul~ber j s~ nemo eos impediat, 40. 7. 3. p1'., and the like, 40. 4.l!J; 40. '7~
.
IS
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done with a view to prevention l; at least where the prevention takes
the form of prohibition and not of rendering the thing impossible. On
the other hand if it is a definite act of prevention it is presumed to
have been so intended rather than as a normal exercise of right2.
The general rule on the matter is that, where the statuliber is
prevented from doing the act which 3 is a fulfilment of the condition, he
is placed in the same position as if the act had been done. It is
immaterial for this purpose whether the person who prevents is one
like the heres, interested in its non-performance 4, or one to whom or
with whose cooperation it is to be done 5, or any third person: it is
enough that someone prevented fulfilment s• It may be noted that the
rule in hereditas and legacy is not so wide: it releases only in the first
two cases 7, On the other hand where the condition is to be fulfilled
without the cooperation of the slave and the person to do it refuses, or
fails to do it, there is no relief, any more than there would be in any
other form of giftS.
Prevention has the effect of putting the man in the same position as
if he had not been prevented. If even apart from the prevention he
could not have satisfied the condition, the prevention does not make
him free: it is not true that non per eum stat. Thus where the heres
refuses to receive the accounts but the statuliber is in arrear and has
not ,the means to pay up the balance due from him he is not free 9. In
the' same way, if the act would necessarily take time, e.g. to do so
many days' work for the heres or another 10, to go to Capua, to go to
Spain and gather in the crops 11, or to make a series of periodical
payments 12, the man is not freed by refusal to let him begin work, or
start on the journey, or make the first payment. These rules, however,
seem to apply only to such prevention as takes the form of prohibition
or refusal: if it takes the form of making the thing impossible, the man
seems to be free at once. Thus where he was directed servire heredi
for a time and was manumitted or sold by the heres, he was free ex testamento 13 at once l4• The word servire here means" be slave to": in the
one case this is made impossible: in the other it is made impossible for
the statuliber to do it. It is not clear why the time was not required
40. 7. 38.
2 h. t. 3. 3.
With or without the cooperation of another person.
4 Ulp. 2. 5; l!'estus, loco cit.; D. 35. 1. 24, 57, 78; 40.7.3.13,4.16,17,23.1; 50.17.161.
5 Or his guardian, DIp. 2. 6; D. 35. 1. 78; 40. 7. 3. 10, etc.
s 40.5.55; 40.7. 3.pr.
728.7.3,11; 30.92.1; 35.1.14,21,31; 36.2. 5.5; 50.17.161.
8 Consistently with all this, if one he1'es prevents a payment on which liberty is conditioned,
the statulibel' is free, 40. 7. 3. 4, while if he was to pay to two and one refuses he is l'eleased
only p1'O pa1'te, but can tender the same money to the other, 40. 7. 4. 3. See post, p. 503.
940.7.34.1.
10 34. 1. 57; 40.7.3.15,4.4,20. 5.
"
11 Ibid .; 40.7.34.1.
12 As to a difficulty in 40.4.41. 1,post, p. 499.
13 40.7.3.15,17.
14 In classical law the manumission would commonly make him only a latin: in no case would
it make him libe1't1~s 01·cinus.
1
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to ~Iapse. One text purports to give the rea.son 1, but all this amounts
to IS th~t refusal is only prevention of a part: the logical result would
'b e that In the case where it was made impossible the man is free at the
expiry of the time with no further tender, not that he is free at once.
An enactment of Justinian's2 deals with a case which he declares
to have d~vided the jurists. A slave was to be free on paying money
to the heIr. He started to travel with it to the heir, but was robbed
of the money on the way. The question was, did this suffice under the
condition? .Clearl~ there was no impossibility, though on the facts it
had become ImpossIble to the man. The question seems to mean: was
this prevention, i.e., could it be said per eum non stare since it was
his going on the journey which made it possible to rob hi~? Justinian
~ettles. it by deciding that in such cases per eu'J71., stat only when he
I~tentIOnally does not fulfil t~e condition: in all other cases of preventIOn by persons or casus he IS to be free, but to remain liable for the
value of the render, except in so far as it has been repudiated by the
person to whom it was to have been made.
There remain for consideration two conditions of exceptional
importance.

(a) Rationes reddere. The importance of this condition is shewn
by the frequency of its appearance in the Digest. It is found also in a
surviving roman wilP. Though, as we have seen, all freed slaves may
be c~lle~ on to r~n?er ,an account4 of what they hold, the importance of
makIng It a condItIOn IS that less risk is run, since he must make the
state.ment a~d render before he is free. Moreover all that can be
reqUIred of hIm after the freedom, apart from the condition, is that he
hand over the accounts and the property of the testator which he
holds, No personal action will lie against him for anything done while '
he was a slave 5,
- The condition practically means that he must state and account for
all moneys that he has had to administer 6, He must make his acco t
.
d £ 'h d .
un
~n goo alt an wIth due care, though a mere mistake, even negligent '
IS not a bre~ch of the condition 7, His account must shew his gestio t;
have been III good faith, at least to the extent that he must d b't
himself with anything he has wrongfully taken away, and of co:rsle
there must be no false credits 8. He must state all needful d t '1
.
h'
e aI s,
gomg over IS account books, and giving a proper account of matte
9
not in writing • The condition covers the whole field of administratio::
40. 7.3.15.
2 C. 6.46.6.
Testamentum Dasumii, Girard, Textes, 767.
: 40.4.17.1; 40.5.37·.
"
~ ibid.; C. 7. 2. 4. Post, ch. XXIX.
7 If he has never admmlstered It IS a VOId condition, 40. 7. 26. 1.
8 35 1 111' C 7 2 4
35. 1. 32, 112. 3; 40. 4. 22.
9 40. 7. 26.pr.
"
, ....
1
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not merely trading I. If he has given credit, he must shew, not indeed
that the debtor is solvent, but that at the time of the transaction he
was such t,hat a bonus paterfamilias might reasonably have such
dealings with him 2. He has not merely to render an account: he
must hand over the reliqua, i.e. all property of the estate in his possession 3, This implies that he must get in all debts now recoverable,
rents due and so forth, and must make good anything he has made
away with and bad debts incurred through his negligence 4, but not
losses resulting from casus 5• What is required is a true and just account
and render: the law prescribes no exact steps 6. He must account for
receipts since the death, and, if this seems to be intended, give the
same detailed account of his administration since, as before 7. The
account must be rendered where the person is, to whom it is to be
rendered, at least if that person is away on public business, but in other
cases reasonable arrangements may be made to suit the case 8, and a
deputy appointed to receive the account 9 • Each heir is entitled to his
share of the reliqua, and though this may be excluded by apt words, it
will not be by the naming of some of the heirs in the condition 10.
The condition adds, as we have seen, to the obligation on the sl~vell,
but a good deal turns on the wording of it. If it , was merely reliqua
reddere l2 , this is satisfied by paying over the balance without giving the
full means of examining the accounts which was needed under the
condition rationes reddere l3 • If the condition is that he is so to render
accounts as to satisfy X, he must do this: even satisfaction of the
curator of X apud iudicem will not suffice, unless X is present and
assentingl4. If the condition is si rationes diligenter tractasset, this
involves rationes reddere, and proof that his diligence has been exercised in the interest of the master, and not in his own 15• Where it is
si rationes diligenter tractasse videbitur this means videri poteriP6. If
a time is set within which the account is to be rendered, and by his
fault it is not done at the expiry of the time, he has not satisfied the
condition l7• As we have seen, if the condition is to account within
35. 1. 111; 40. 5. 41. 11 omne quod quo quo genere actum fidemque sel'vi l'espicel'et.
35.1. 111; 40.5.41. 17.
35.1. 111; 40.7.31; C. 7. 2. 4. Liquid assets must be given at once and security for the
rest, 40.7. 5.pr.
440. 7. 4~. 4 - 8 . . .
.. .
5 40. 4. 22; 40. 5. 41. 7.
He is responsible for ad~utores if theu' malversatIOn IS III any way
..
.
.
due to his negligence, 40. 7. 40. 4.
6 Thus the fact that where peculwm IS left to hIm he takes It away before ~e has l'e~dered
his account does not bar liberty, h. l. 6. Nor does the fact that the testator, havmg been ill, has
not signed the accounts for a long time, h. l. 3.
7 h, l. pr.; 40. 5.41. 10.
If needed an al'biter will be appointed to settle disputed points,
35.1. 50; 40.1. 5.1; 40.7. 21. pr.
8 35. 1. 112. 3.
9 40. 7. 4. pr.
10 h. t. 12; post, p. 500.
11 3. 5. 16-18. 1, 44. 1.
.
12 35. 1. 82.
.
13 Ibid.
A condition ne rationes l'eddat is not a gift of rJeculwm, but an absolutIOn from the
duty of rendering strict account, the lib.erty being m;tco~ditional.. He must hand over any
balance and account for dolus but there Will be no enqUiry Illto negligence, 30. 119.
14 40.4. 53.
15 h. t. 8; 40. 7. 21. pI'.
16 i.e. to an al'biter, 40.7. 21. pr.
17 40.5.41. 12.
1
2
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30 days from the death, and the aditio is not till later, the liberty
does not fail, as it is not his faultI. Titius by his will!? left certain
servi actores to different persons, si rationes heredi reddiderint, and in
another place said, "All the slaves whom I have legated 'or freed, I
wish to render their accounts within four months, and to be handed
over to those to whom I have left them." Later in the will he freed
other actores, with the condition si rationes heredi reddiderint. The
time passed and without any fault of the heir 3, the accounts were not
rendered. Were the men barred or could they still claim their liberty
by satisfying the condition later? The answer given by 8caevola is
that it is for the person before whom the case comes to consider
whether this is intended as a condition limiting the time given to the
slaves or whether it is really intended to impose speediness on the
heirs, by preventing them from dawdling in the matter. In the former
case the claim is barred: in the latte,r it is not 4•
The ordinary rules apply as to prevention. If the slave is prevented
by the heres from paying over the reliqua after the account has been
adjusted and the res peculiares have been sold, he is free as if he had
paid 5. 80 if the heres is in mora in receiving the accounts, the slave
is free if he tenders them and the balance 6• The text adds that it is
for the arbiter to decide which party is in mora, and to determine
accordingly, and further that declaration of waiver of right to the
balance, by the heir, satisfies the condition.
80me cases in which the difficulties are really of construction are
discussed 7. In one of these the heres is impubes. 8 is freed ratione
reddita, and he agrees with the tutor to take some of the money due
and divide it. The tutor certifies the account as correct. The man
is not free" for though the rule is that the reliqua may be paid to
the tutor of the heres, and his prevention of payment has the same
effect as the heir's, this applies only where the statuliber and the tutor
are not fraudulent. Here, the text says, as in alienation of property, the
tutor can deprive the pupillus only where there is no collusive fraud 8.

(b) Pecuniam dare. If we may judge from its frequent recurrence
in the sources, this was the most common and economically important
of all the conditions. Its typical form is, si 10 det heredi, but cum
decem dab~:t or cum decem dare poteTit are equivalent forms 9•
40. 7. 28. p1·.
2 40. 7. 40. 7.
3 Mommsen, ad h. l.
The text adds, but the words look like Tribonian, that there is a general presumption in
favour of the statuliber.
5 40. 7. 23. 1.
6 h. t. 34. 1.
7 As to S si mtiones 1'eddide1it cum contubemali sua libe1' esto, ante, p. 490. The words are
clearly capable of many interpretations.
8 40. 4. 22.
9 40. 7. 3. 12.
Money was sometimes borrowed by the slave for the purpose. It is in such
cases and where the peculium has been left to him that the rule is important that what is paid
wrongly or in excess can be recovered, 12. 4. 3. 6; 40. 7. 3. 6.
1
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Money paid under such a condition is a mortis ca'usa capio, though
it is not a donatio, no matter by whom or to whom it is paid 1. A
question of some difficulty arises where the lex Falcidia and similar
legislation comes into operation. The point of importance seems to
be that though it is a mOTtis causa capio, it is not necessarily acquired
hereditario iUTe 2• If, however, it is ex bonis mortui (which certainly
covers the peculi1,tm which the statuliber had at the time of the death)
and is paid to the heir, it is acquired iure hereditario and must be debited
to him, when his quarter is being made up for the purpose of the
Falcidia 3 • 80 too it counts towards the half that an orb'/,~s may take 4•
If there are two or more heirs, and the payment is to be made to
one, only that part of it which corresponds to his share in the hereditas
is acquired hereditario iure, and counts towards making up his quarter:
the rest is an independent mortis causa capio5. If it is paid from
outside-not ex bonis mortui, the lero Falcidia has no application to
it6. There are, however, cases in which it seems to be doubtful whether
it is ex bonis mortui or not. According to Ulpian, if the slave acquires
the money only after the death, it cannot be said to be ex bonis mortui,
and so will not be imputable 7. Papinian, however, holds that even
though it were given to the statu,liber to be paid to the heres it becomes part of the peculiu.m, and even if it were handed direct by the
extraneus in the presence of the libertus. It is only if it is handed
over by a third person without the presence of the libertus that the
taker holds it really aliunde, so that it is not acquired hereditario iure 8 •
Apparently Ulpian's view would exclude all acquisitions to the estate
after the death-which certainly was not the law for his time 9.
Money validly paid under the condition is of course irrecoverable.
But if it was not due it can be recovered, like an indebitum 10• The
remedy will be condictio or vindicatio according as the transaction has
or has not vested ownership in the heres. This is illustrated by many
texts. There can be no recovery if it was paid in full knowledge of
the factsll. It is not strictly an indebitum in any case, and it is treated
mainly under the head, possibly a creation of the compilers, of condictio
causa data causa non secuta 12• If there is no condition and he is really
39. 6. 8. pr., 31. 2, 38. See post, p. 501.
2 35. 2. 76. p1·.
39. 6. 41; 35. 2. 76. p1'.
439. 6. 36. It must be accounted for in hereditatis petitio, and in 1'estitutio hereditatis under
afideicommissum, 39. 6. 41.
.
. .
5 35. 2. 76. ])1' . It is in no way common and need not be accounted for III jamtltae
e1'ciscundae, 10. 2. 20. 9.
6 35.2. 44, 76. pr.
7 39. 6. 36.
8 39. 6.41.
9 Ante, pp. 256 sqC;.
The rule interpreted in these texts is that what a heres acquires
hereditario iU1'e ex boms mortui counts towards the Falcidian quarter.
10 In that case it is not imputable under the lex Falcidia, 35 , 1. 44.
11 e.g. by way of ingratiation or to gain some indirect advantage, 12. 4. 3. 7.
12 12.4. As to this and its relation to condictio ob rem dati, Roby, Rom. Priv. Law, 2. 77.
The matter is discussed in two texts in the title on condictio indebiti, 12. 6. 34, 53.
1
9
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free, and he has paid it out of his own money he can condict iv. . But
if he has given it out of peculium to the heres, thinking, as he would,
that the money already belonged to the heres, there has been no
transfer of dominium, and if it came, for instance, from a part of the
peculium which he has acquired after he is free, the ownership remains
with him and he can vindicate 2. And supposing the payment was not
to the heres but to an extraneus, here too if it was a res peculiaris, as
he was not authorised so to deal with it, the ownership will not pass
and the heres can vindicate. But if a third person has paid it to the
extraneus, or the man has paid it himself, after he is really free, out
of his property, the dominium will pass and the proper remedy IS
condictio 3.
Proculus lays down the same rule for the case where the will is
not valid: money paid ex peculio to an outsider can be vindicated 4.
Scaevola discusses another case. A man really free but supposed to
be a slave, receives a gift of liberty from his supposed dominus on a
condition of 10 annual payments to the heres. After paying 8 he
discovers that he is an ingenuus. He can recover by condictio if he
has paid out of what he has acquired otherwise than ex operis or ex re
possessoris. If it did come from that, he was merely giving the heres
what was his already 5. In all these cases there is no real divergence
of opinion, but in another case there is. In a will a slave receives
liberty on condition of payment to the heres. By a codicil he receives
an unconditional gift. Before he hears of the codicil he pays the
money. Can he recover it? Celsus pater thinks he cannot. Oelsus
filius, on grounds of equity, says that he can, and Ulpian adopts this
view 6. Nothing is said as to the reason for the view of the elder
Oelsus, or as to the source from which the money came, and each
omission increases the difficulty of repairing the other. For the question
to arise at all the money must have been paid from something which
was not at the time of payment the property of the heres. The point
is perhaps that the condition not having been adeemed, perhaps not
having been adeemable 7, exists, and he has acted under the wrong giftS.
As to what amounts to fulfilment of the condition, the ordinary
principles apply, but some special rules need mention. A condition
to give is satisfied by payment by a third person either with or without
12.4. 3. 6.
2 h. l. 8.
Ibid. We do not discuss the point that here he is handing over his own property thinking
it another's and yet Ulpian allows property to pass. He denies this elsewhere (41. 1. 35), but
Marcellus asserts it (17. 1. 49). See Momo, De Adquirendo Dominio, ad 41. 1. 35, and the
references.
4 12. 6. 53.
He adds that where it is paid to extranws by a third person the master of the
slave is strictly the proper person to condict it but that it is benignius and utilius to let the
actual loser sue directly.
5 12.6. 67. pr.
G 12.4.3.7.
7 Ante, p. 467.
8 See ante, p. 488. Pomponius may have introduced the rule there stated.
1
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the presence of the actual slave l • The whole must be paid 2. Further,
as the payment is in satisfaction and not under an obligation, there
is no alienation at all, till all is paid: up to that time the Owner of it
can vindicate it, and the alienation does not relate back for any
purpose 3 • If a time is fixed, the payment must be within the time 4
which runs from aditio if the will is not explicit 5, and even "thirt;
days from the death" is reckoned from the ad1:tio, at least if it is
necessary so to do to save the gift 6. Where a man was to be free on
paying 10 a month for 5 years, he is not free unless he pays it every
month 7. The heir's refusal of one payment does not release the statuliber from the others, though, as it does from that one, and the heres may
not change his mind, the same money may be offered when the next
pay-day comes S. These texts point out, as we have already seen,
that such directions involve dies as well as conditio. It is, therefore,
surprising to find two texts which say that if he offers all future payments at the date fixed for the first he will be free. In one of these
texts the rule is justified by the consideration that the earlier loss of
the slave is compensated by the earlier receipt of the money 9. As the
interest of the money bears no necessary relation to the value of the
slave's services, the argument is not strong, and the form of the remarks
strongly suggests Tribonian. In the other lO it is given as a benignior
rule, and we are told that both benefit, the one by earlier freedom, the
other by earlier payment. The point is the same, with the added
suggestive fact that this line of argument is one which Justinian
employs elsewhere l l• Altogether it is difficult to credit this view to
the classical law.
The giving must make the alienee owner of the money: thus it
may not be stolen moneyl2. The transfer must not be merely illusory.
Where the heres gave the man the money, "to pay me with," and he
returned it, he was not free, though he would have been if the gift to
him had been absolute 13. It need not take the form of an actual traditio
. to the heres. We have just seen that release of the payment sufficed 14.
If at the death of the heres the man is found to have enriched the
hereditas to the required amount, e.g. by payment to creditors, provision of stores or the like, he is free 15 •
If it is payable to the heres, the commonest case, since it is payable
1

39.6.41; 40.7.39.5.

2

It may be by instalments but security does not suffice, 40. 7. 4. 6, 5. 1.
40. 7. 3. 5.
4 h. t. 23. p1'.
5 35. 1. 46.
40.7.3.11.
7 h. t. 40. 2.

3

6

40. 7. 3. 13, h. t. 18. The he1'es can release the payment, and manumission by him without
payment does so, so as to bar his heres from claiming, h . t. 34. pT.
9 40. 4. 41. 1.
10 40. 7. 3. 14.
11 e.g. In. 2. 9. 2.
12 Unless bona fide consumed by heres. But it may be proceeds of theft, 40. 7. 3.9.
I S 40.7.11.
14 h. t. 34. 1.
15 40.7. 15 . p1·.
8
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to him if the will does not say to whom it is payable\ we are told in
several texts that it may be paid to heres heredis, the rule being due
to Hadrian 2. The point is that the personality of the payee is not
imported into the condition, favore libertatis, for in legacy it is 3• If
the heres has died leaving no successor, we are told by Hermogenianus,
that, constituto iure, the man is free, without paying at all. It is not
clear whether he must have the money at the time of failure of heirs:
this is suggested by the earlier part of the text 4 , though the contrary
suggestion is found in a remark of J ulian reported by Ulpian, already
considered 5. The rule is the same even if the heres is mentioned by
name 6• He cannot pay it to a pupillus heres without the auctoritas
of the tutor 7, a rule laid down rather on grounds of analogy than on
strict principle, for it is not the payment of a debts. If the words
are heredibus dato, they take pro rata, but if they are mentioned by
name they take partes viriles 9 • The text seems' to indicate that if
they are called heredes and also named they take pro rata 10. If one
heres renounces the institution the payment is to be made wholly to
the other l l, though if having actually entered he refuses the money,
there is no accrual to the other, who is only entitled to his share, which
may be satisfied with the same moneyl2.
If it is to be paid to an extraneus the rules are much the same.
If the payee is dead, the money can be paid to his heir, or if there be
none, the man is free without paying, if at any time he 'has the means
to payl3. If, however, there are several extranei, they take partes viriles
unless some other division is prescribed, and thus where there are both
heredes and extranei, the heredes will take partes hereditariae, and the
extranei, pCIrtes viriles 14.
It may be added that a payment to the heir is retained by him
even though he hands over the inheritance under a fideicommissum and
even though he entered only under compulsion 15. Ulpian tells us that
if the payment was ordered to be to an extraneus, and he became heres
to the heres, the payment would be made to him non quasi in extranei
1 h. t. 8. pI'., 21. pr.
,
2 35. 1. 51. 1, 94. 1; 40. 7. 6. 4, 20. 3, 4. All the WrIters are late.
s 35. 1. 51. 1, 94. pr. It may even be paid to a legatee of the heres if the heres so directs in
his will, 40. 7. 20. 4, where testato7' must be read heres.
4 35. 1. 94.
5 40. 7. 20. 3, ante, p. 490.
6 35. 1. 94. 1. The rule does not apply to legacies.
7 46. 3. 68.
B But he could pay it to the tutor, though he could not safely so pay a debt, 40. 4. 22; In. 2.
8. 2. If the heres were away reipublicae causa, he was free on paying into court, 40. 7. 4. pr.
9 40. 7. 8. 1.
10 h. t . 22. 1 obscurely says Si quidam ex heredibus quibus dare debeat nominati sint dabit
his pro hereditariis p01·tionib1~s, which seems to mean that if some of the payees (heredes) are
named the division as among them is p7'O mta.
11 40.5.41. 14.
12 40.7.4.3.
13 Ulp. 2. 6; D. 35.1. 94. p7·.; 40. 7. 20. 3, ante, p. 490. The rule as to payment to tut01' was
the same in this case, 46. 3. 68.
14 40. 7. 22. 2.
15 35. 1. 44. 4, 5.
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pe?'sona, sed quasi in heredis 1• The point appears to b.e .that it might
be imputable from the point of view of the lex FalCldIa 2 •
We have seen that, on alienation, conditions dando go to the
alienee while services remain with the heres 3. Thus, if the condition
is rati;nes reddere the account is made and the books are produced
to the heres, but the money is paid to the alienee 4• The rule appli.es
not only to sale but to all transfers of dominium, e.g. un?er sale, gIft
or legacy 5. And the heir of the acquirer succeeds to ~h~ rIght as h~res
heredis does 6• But it must be an alienation of dom'm~um: conferrmg
a usufruct on a third person does not entitle him to receive th~ paymenV. On successive alienations the right passes to the last ahenee B•
If the purchase was by a slave, payment may be t.o the mast~r .or to
the slave, if the purchase was on account of pecul~um, a~d thIS IS not
adeemed 9. A buyer of a part must be paid a proportIOnate part of
the moneyl0. If the alienation is after payment of a part, the rest must
be paid to the alie1?-ee l l• We are told that on sale the heres may reserve
the payment to himself, and this will have the effect, not merely of a
covenant between buyer and seller, but of compelling the man to pay
to the heres, in order to satisfy the condition. So in the same. case
he may nominate some other person to receive the money, WIth a
similar effectI2• It may be presumed that an alienee has the same
rio-ht and that a testator may by express words limit and vary the
o
,
t
rules expressed in this paragraph. But. whether an extraneus no
an alienee can nominate a person to receIve the payment can.not be
confidently stated, though it is suggested by the last words of thIS lex.
We are told 13, as we should expect, that one dare iussus to a slave
(heres or not) may not pay his master except with the slave's consent,
or vice versa, un less the money is versa in rem domini. The texts are
general l4, but do not expressly refer to gifts of liberty, and though these
are probably the commonest case, there are others. And two texts
create doubt. In one we are told 15: certe statuliber quin domino dare
de beat non est dubium. The use of the word debeat shews, when the
adjoining texts are looked at, that there is no concessi~n. here. The
text, which has been shortened, may be merely emphasIsmg the rule,
but it may refer to the case of one directed to pay to a. fellow-slav~.
Here as they are in the same hereditas, and the money IS res hered~140.7.6.4.
2 .Ante, p. 497.
3 40.7.6.7; Ulp. 2. 4, ante, p. 488.
4 40.7.6. 7.
5 h. t. 6. 3.
6 Ibid.
7 40 7 7
B h. t. 27.
. '
d 't
9 h.. t.
The word in the XII Tables was no doubt empto7· . . ThIS means acqUll'er, an 1
is the master who acquires. As the slave is the actual contl'actmg pal'ty, the payment may
be made to him.
10 h. t. 8. 1, 32.
11 h. t. 6. 5.
12 h. t. 15. 1.
14 35. 1. 44. pI'., 3; 46. 3. 95. 7.
13 Ante, p. 156.
15 35. 1. 44. 2.
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taria, payment to a fellow-slave would effect no change in possession,
and it may have been thought that for this reason it must be to the
dominus. In either case it does not affect the rule. Another text is
more serious. We learn 1 that where the condition of liberty is payment
to a filiusJamilias heres, it may be done to the father, since he gets
the profit of the hereditas, which applies equally to a slave. It is
observable that nothing is said of Javor libertatis, and the reason would
equally apply to other cases in which the rule was as we have seen
otherwise. Thus though the text may mean that the rule was relaxed
in gifts of liberty, it is more likely that it is an individual view of
Ulpian's.
There is difficulty where the inheritance. is disputed: there is only
one text and that as it stands is unintelligible 2. It seems to begin by
assuming that though the will be upset by a judgment, the gift of
liberty on paying 10 to the heres may still be good. Part of its incomprehensibility is swept away if we adopt Kruger's emendation and read
heredis for his early in the texts. On that view the text raises no difficulty
as to the date of introduction of the principle that the setting aside
the will by judgment in favour of a heres ab intestato is a bar to all
claims under it4. The question it would raise is this: S is to be free
on paying 10 to the heres. The heres enters and dies, and there is a
dispute as to his succession. It is between one claiming under a will
and one claiming on intestacy. The latter wins 5 and the man asks
if he can pay the winner. Quintus Mucius says yes, and, further, that
'whatever be the truth of the matter he cannot pay the one who has
been beaten. Labeo thinks that, as he is in no way claiming under
this succession, he is free if he pays to the party really entitled. Aristo
gives Celsus an opinion to the effect that only the winner is capable
of being paid the money: if he is the true heres well and good, if not
it is a case of alienation and he is entitled in that way. If the money
were paid to the loser, it would be his duty to hand it over, like other
acquisitions, to the winner, and when that was done no doubt the man
would be free 6.
Whether the money is to be paid to the heres or to an extraneus, it
can always be paid out of peou liu m 7. The statuliber can of course pay it
if he prefers, from other sources 8, but not out of moneys entrusted t~
1 40. 7.6.4.
2 40. 7. 29. 1. It has been discussed from the Gloss onwards
s ~'iiger, Z .. S. S. 24 .. 193 sqq." Pa~erfamilia:s in testamento sClipsemt "si A, SeT'V7M m~us,
heredt. mea r!edent decem, ltbm' esto. detnde de hts bonis coeper'at controvel'sia esse. K. l'eads de
heredts boms.
<1 See Appleton, Le Testament Romain, 87, cited Kriiger, loc. cit.
5.The text makes it the former, but it is universally admitted that the rest of the text
reqUIres an emendation here. Kriiger, loc. cit.
6 Presumably the slave paid not knowing of the dispute.
~ 40.7.3.1; 35.1.57. As to the effect of prohibition by heres, post, pp. 503 sq.
40. 7. 3. 8.
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him and not forming part of the peoulium l • He may pay it out of
subsequent earnings, but may not count towards it money paid to the
heres in lieu of services due to him, any more than he could the rent
of a farm he hired of the heres 2. Even though he is alienated sine
peoulio, he can still pay it ex peoulio 3• But he may not pay it out of
the peoulium belonging to his new master, for the testator's intention
could not be extended to that, not even though he had been sold cum
peoulio and the vendor had failed to hand it over 4. If he is ordered
to pay it ex peculio, and has none, or owes all that is in it to his d'ominus,
he cannot at that time satisfy the condition at all 5.
If a person to whom liberty has been given on snch a condition is
captured in war, and is redeemed, he may satisfy the condition out of
his peouli~{;m ooram redemptore, provided it is not ex operis or ex re
redemptoris 6, but he will still be subject to the lien of the redemptor 7•
In this case as in others prohibition makes the man free. If the
heres refuses the payment or refuses to let it be made to the extraneus,
the man is ipso facto free 8. If it is to be paid to a coheir and one heir
refuses to allow the payment, the man is free 9. There are other things
besides direct refusal which have this effect. If there is a debt due
to the peouli~{;m, and the heres refuses to sue for it so as to provide
means to fulfil the condition, or money is due from the heres to the
peoulium, and he will not pay it, the slave is free from the mora.
Servius was inclined to limit this to the case where the peoulium was
left to the slave, but the wider view prevailed, and seems the more
logical 10. If the heres delays aditio intentionally, the slave is free if he
had the money at the right time, even though he has ceased to have
it at the time of the aditio 11. If, having been dare i~{;ssus, he is alienated
sine peoulio, there is no prohibition, until he actually is prevented from
taking the mo ney 12.
These texts create one serious difficulty. It is obvious that if a
testator says: "if Spays 10 to T, let him be free," there is nothing in
these words to give T any right. There is no uuty in anyone to p~y
the money-there is no pact, no juristic relation between the heres (or
40. 7.39.2.
Unless testatol' has expressly directed that opeme may be counted towards it, h. t. 3. 8, 14. pl·.
Sh.t.3.7,40.7.
<1 h. t. 35.
See also Pap. Resp. Fr. 9. 17 (Kriiger) .
5 40.7.17.
6 49.15.12.11.
7 Ante, p. 312.
8 12. 4. 3. 9; 35. 1. 110; 40. 7. 3. 1, 20. 3.
9 40. 7.3.4.
Refusal or its equivalent by guardian of heres has the same result, h. l. 10.
10 h. l. 2. In h. t. 20. 2 it is said that the slave can set off the debt and so be free: this
would mean that no demand was required.
11 40. 7.3. 11. It must be prevention of the whole: refusal of the first of a series of payments
does not free, though it releases from that payment and heres may not change his mind, h. t. 13.
12 h. l. 7.
To bar him from working to earn money wherewith to pay is not prevention (for
the services belong to dominus), unless the testator provided that the money was to be payable
out of opeme, h. l, 8.
1

2
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the slave) and the man who is to receive it. The payment if made is
a mortis causa capio, but as Gaius and Marcellus tell us it is not a
donatio 1. Accordingly several texts tell us that the heres will do wisely
to forbid the payment of the money, for thereby he will save it, and
the slave will not lose his liberty 2. Some others use argument which
involves the same conclusion 3• But these texts do not stand alone and
there are puzzling conflicts. Pomponius tells us that if the slave pays
it notwithstanding the heir's prohibition, the receiver holds it only
p1~O possessore and is bound to restore it4. On the other hand Paul
gives us Julian's opinion that even in this case he makes the receiver
owner 5• Both these texts appear to be genuine: they shew a quite
intelligible difference of opinion. The view of Pomponius rests on the
rule that a slave cannot alienate peculium unless he is authorised to
do S06. That of Julian and Javolenus rests on the fact that the payment is authorised by the will under which the heres holds. But other
texts go further. Where it is payable to one of coheredes, and another
forbids the payment, Ulpian appears to tell us that the coheres will
recover (in the actio familiae erciscundae), quod sua intererat prohibitum
statuliberum non esse T, which is less than the whole amount since some
of it will come to him as heres if it is not paid under th~ condition.
This text may be genuine: there may have been provisions under the
will which would have made the payment essential to the carrying out
of the testator's whole intention 8. Nevertheless the remark has rather
the air of an afterthought, and may be Tribonian's. One text goes
further still: we are told, nominally by Ulpian 9, that if the heres forbids
the payment, the extrane~ts to whom it was to have been made, adversus
heredem in factum actione agere potest, ut testatori pa1"eatur. It is
certain that this is from Tribonian. The expression in factum actione
agere is no more than suspicious lo, as is the remark that the payment
would be testatori parere. But the conclusive fact is that the very
same fragment in the immediately preceding sentence lays down the
opposite rule, si tamen vult heres nummos salvos facere, potest eum
vetare dare: sic enim, fiet ut ... nummi non perib~/;nt. The fragment is
39. 6. 31. 2, 38.
12.4.3.9; 35.1. 57; 40.7.3.1.
The peculium was left to S, who was freed on giving 10 to an extrane~~s. The heres forbade
~he payment. The.slave became free and sued for the peculium. The heres might deduct the 10:
if he .had not forbIdden the payment the slave would not have had it, 40. 7. 20. p1'. S, decem
dare ~ussus, was n.oxally defende~ by the he1'es. l?uring the action he gave the he1'es 10 and was
free, Is he1'es entlt!ed to absolutIOn o~:lly on ha:ndmg over .the 1O? Africanus says that if it was
not from the peculnt11~ he must hand It over, smce the plamtiff would have had it had the man
been handed over at litis contestatio. Not if ex peculia since he need not have allowed the
payment, 47. 2. 62. 9.
4 35. 1. 110.
5 40. 7. 20. 1; see J avolenus, h. t. 39. p1·.
G Ante, p. 201.
7 40. 7. 3. 4.
8 e.g. if the slave waspraelegatus to the he1'es to whom the payment was to have been made.
9 12. 4. 3. 9.
10 Kalb, Juristenlatein, 36.
1
2
3
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part of an extr~ct many other parts of which have been convicted of
interpolation 1.
The fact that a slave is instituted as well as freed is not a modality,
but the treatment of the matter in the same chapter is perhaps justified
by the fact that the one gift depends very much on the other, and
questions arise as to how far modalities affecting one are to be applied
to the other.
The general principle is that a slave so freed and instituted is a
necessarius heres, i.e. he is heres without entry, and has no ius abstinendi2. We have already seen. that in classical times, a gift ~f th.e
hereditas did not imply a gift of liberty. So strictly were such Imphcations excluded that if a slave was freed, whether instituted or not,
and was elsewhere substituted, it was necessary, in the opinion of some
jurists, to repeat the gift of freedom, the first gift being bound up with
the institution and failing if it failed 3. It is essential that the man
belong to the testator4. He must be the testator's at the time of the
death so that if he is freed or sold inter vivos, he is not a necessarius,
but e~ters for himself or his master as the case may be 5, the gift of
liberty in such a case being a' mere nullity, just as an institution of
your own slave without a gift of liberty is 6• If at the time of the death
the owner is without testamenti factio, the whole thing is of course void 7.
But a slave given to the wife mortis causa is still the husband's and if
8
instituted with a gift of liberty in the will, he is a necessarius heres •
He must have been the testator's at the time of the wi1l 9 , though part
ownership at that time is enough 10. Where a man gives liberty and
hereditas to a servus alienus, and then buys him, both gifts are bad, for
the liberty to servus extraneus is a nullity, and the institution cannot
stand without it 11. On the other hand, if he was the property of the
testator at the time when the will was made and at the death, he is a
necessarius: the fact that he has been sold and rebought in the interval
is not material I2• 'rhe common form of his institution is Stichus liber
et heres esto, but any imperative form suffices: equivalents are S . liber
esto: si liber erit, heres esto, and S. liber esto, et postea quam liber erit
heres esto 13.
I , See, e.g., Gradenwitz, Interpolationen, 148 sqq.
2 29. 2. 15; Ulp. 22. 24; In. 2. 19. 1.
3 28. 6. 10. 7; C. 6.27. 4. 1. The Syro-Roman I .. aw-book

. '
h
still expresses thIS rule. It as
also a rule that a man who has children cannot institute a slave. Bruns-Sachau, 202.
4 As to institution by pledgor, see C. 6.27. 1; D. 28. 5. 30; 40. 1. 3; post, Ch. xxv.
5 G. 2. 188; In. 2.19.3; D. 28. 5.7.1,9.16.
6 G. 2. 187.
7 28. 5. 51. pr.
8 28. 5. 77.
9 40. 4. 35.
10 28.5.6. 3; post, Ch. xxv.
11 h. t. 50. pr.
12 h. t. 9. 16, 51. pT.
Media tenpora non nocent.
.'
....
13 h. t. 9. 14, 52. Both these forms assume liberty before mhel'ltance, WhICh IS. Impos.slble
where he is sole heres. But Labeo, Neratius and A.l'isto agree, no doubt jav01'e. l~be1·tat~s, to
ignore the word postea, and the other form is declared admissible by Marcus Aurehus.,
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Cases of error in this matter are scantily dealt with. If I institute
and free a servus alienus, supposing him mine, his owner takes I • If a
miles institutes his slave, thinking him free, the institution is void as
there is no gift of liberty, and no doubt t.he rule is the same in the
case of a paganus 2• If it was a servus alienus, it would seem from the
compromise laid down in the case of Parthenius that the institution
stands good if there is no substitution. If there is a substitution then,
on a reasonable though hardly logical compromise, the substitute takes
half in any case 3.
Where a slave is freed and instituted ex parte, he is free and
necessari,us heres before the other heres enters: he is said to derive
?is liberty from himself and not from his coheres, on whose entry
Indeed it does not in the least depend 4. This has noticeable results.
Thus, according to J ulian, if a slave is a necessarius heres it is not
possible to adeem the gift of liberty in a codicil, for just as a legacy
to the heres is void, so is the ademption of a gift 5. The point of the
argument is that a gift taken from any beneficiary vests in the heres,
and as he is the heres it is in this case a nullity. It may be said
that for all purposes but fideicommissa the codicil requires the existence of a will, and the will would fail if effect were given to this
codicil 6 •
Necessarii heredes are heredes without their own consent: there is
no question either of entry or abstention. In case of insolvency the
goods are sold in their name, and the resulting infamia attaches, on
the view which prevailed, to the slave personally, though Sabinus was
?f a. differ~nt opinion 7. Such a heres has the beneficium separationis,
~.e" If he IS careful not to deal with the goods of the testator, his own
after-acquired property will not be liable to seizure by the creditors.
If, therefore, the goods have been sold up once, there is no danger of
any further proceedings unless the heres makes some further acquisition
ex hereditate 8.
The necessari1,(;s is not necessarily the institutus in first instance: he
may ?e a s~bstit~lte, or substituted to a substitute, or even a pupillary
substItute, III whICh case he is necessarius heres to the pupillus 9• This rule
is accepted utilitatis causa IO , at least as to pupillary substitution. The
point is that the testator is making him necessarius heres to someone '
~ 46. 1. 33.
. 2 29. 1. 13. 3.
s 28. 5. 41, 42; In. 2. 15. 4.
29. 2. 58; 40. 7. 2. 3. Paul :po!nts. out that 'Yhere. the gift to him is made to be dependent
on ent~y of another heres (cum m~h~ quzs he1'es ent S l~be1' et he1'es esto) this independence does
not eXIst, 29. 2. 58.
5 28. 5. 6. 4.
6 In. 2. 25. 2.
7 G. 2. 152-4; In. 2. 14. pr., 1. C. Th. 2. 19. 3 (332) observes that they are instituted quite
as much to get the infamia as to get the hereditas.
8 42. 6. 1. 18; G . ~. 1~5;. I~. 2. 19. 1. A minor slave so instituted and meddling with the
proferty, can get 1'est~tutw ~n wtegrum, 4. 4. 7. 5. This title gives details as to the separatio .
28. 6. 10. 1, 36. pr.; 40. 7. 2.4.
10 40. 7. 2. 4, 36. Pius and Severus may have dealt with the matter, 4. 4. 7. 10.
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to whom he certainly did not belong at the time when the will was
made. On the same notion of utility depend also the rules that if a man
institutes a young slave as necessarius, and substitutes another to him,
this second slave, even a postum'us, will be necessa?'ius heres to the first\
and also that a slave made a pupillary substitute is in effect a statuliber ;
a rule laid down by Celsus, and justified by Papinian, on the ground
that the rule has the effect that if the heir sells him he is sold cum S1,la
causa, while any other rule would have enabled the filius, or rather his
t1,ltor, to upset the father's intentions 2. Strictly he cannot be a statu:liber as he acquires his liberty from himself3. Where a man made hIS
impubes son his heres, and gave his slave liberty and then made the
slave pupillary substitute without a fresh gift of liberty it was dou~tf~l
whether this could make him a necessarius, as the liberty and the InstItution were in different grades. Justinian of course provides t~at ~he
o-ifts are valid and make him a necessarius heres 4 • If the substItutIOn
~f a slave takes effect, and the slave becomes free, his liberty being
irrevocable, he remains free even though the heres is restitut1,ts in
integrum5. In like manner it seems from some obscure provisions t~at
as a slave is instituted in order that he shall bear any resultmg
infamia, he is an infamis, and thus brothers or sisters can bring
the q1,terela against him. The will may thus be upset, but the slave
retains his liberty 6.
•
•
A servus proprius instituted with liberty IS thus alw~ys a necessar~1,(;s
heres, but it is only in case of insolvency that the most lI~~ortant pOInt
arises. The lex Aelia Sentia allows institution of necessan~ heredes even
in fraud of creditors, partly no doubt on account of the extreme dislike
of intestacy, but more in order that the infamia attaching to insolvency
shall fall on the slave and not on the memory of the dead man. But
as one is enough for this purpose, only one is allowed, and thus if two
are named, only the first is free 7 • Where A wai:5 instituted and ~wo
slaves with direct liberty were given a fideicommiss1,lm of the hered~tas,
the testator proved insolvent. The heres refused the inheritance and
was compelled to enter on the principle of the sc. Pegasianum. He
handed over the whole hereditas, but only the first of the two slaves
was entitled 8. So if a slave was instituted, and another substituted to
whom the testator owed fideicommissary liberty, N eratius held that
if the testator was insolvent, the second was heres, since his manumission
28.6.10.1.
2 40.7.2.4,36.
3 40.7.2.3.
C. 6. 27 . 4.
5 4.4.7.10; cp. In. 3. 11. 5.
.
If the goods were not sold he ought not to be i'l'l/anzis: if they. were, the br.other ~~ms
nothing . The case is no doubt that of a testator who has mIstaken hIS own finanCIal pOSItIOn.
Justinian abolished the rule, C. Th. 2. 19. 3; C. 3,. 28. 7.
7 Ulp. 1. 14.
A 11 .. " If
d ' d th
8 28. 5. 84. 1, post, p. 509. An insolvent instituted" the two
po onn.
one le
e
survivor took: if both lived the gift was void, for only one could take, as the testator was
insolvent, 28. 5. 43, 44.
1
4
6
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would not be in f1'audem
d 't
1
Th' .
the substitute t th I cre ~ orum .
IS IS carried still further. If
he must be
0
e save. w~s a free man or one entitled to freedom,
to be free if a::e~ ~rst, /or It IS a ~ra?d on creditors to allow the slave
"
. eI,e IS a ree man wIllIng to accept the inheritance2 A
~ll~US c~se.ls ~Iven in which there may be two heredes in such a ~ase
s ave l~ InstItuted and the testator then says: T heres esto si
heres fuent. .The testator is insolvent. S is heroes necessaro'us T
now take S
1;
'11
~.
can
,' I I.S Leres Stl , because semel heres semper heres and of
T
Course s c aIm does not i
. d"
,
It
b
n any way preJu ICe the creditors 3.
may e noted that one who is barred fro rb t b
men~ ?ther th~n the lex Aelia Sentia cannot be a~e:ese::Ces~a~~:'s en;~t~
Er~vlslOn£ofthls lex frees him from the restrictions created by the le~ itself
,
u not rom any other 4 Als th . t't .
.
Of' he Ins 1 utlOn of a heres necessarius
frees from the cred't
.
1 ors non~ 0 t e property except himself.
Where
t
::e
I.S insolvent, he pays certain legacies,
Y ~ ~ ~s actw under the edict for revocation of acts
. f d
d one In
rau of credltors5.

S

;~~::~!b~:a~ th~ .~~tate

thes~

On the other hand h '
t
.
h' rb
b
e IS no a necessanus unless he actually gets
y
a~~ Ib e;t ~ the will. ~hus ~here a slave is freed under conditions,
t t' e o~~
ese a~e satIsfied, IS given liberty by the Praetor for deec. In~ IS master s murder, he is not a heres necessarius but on
SatI~fy~ng the condition he can take the inheritance if he wishe~6
b fi~ I~ enou~h that he belong to the testator. A slave is given 'liberty
d~ be~omm~ssum u.n?er .a condition. The heres institutes him and
I~S e ore the co~dltlOn IS satisfied. He becomes heres necessarius to
:h~ testator.. But If the condition on the other gift occurs, he will cease
.0 ~ necessanus, not, we are told, that he will cease to be heres sed ut
~us ~n eo mutetur successionis 7• A person to whom fid'
'.
liberty is d '
.
eICommlssary
't'
ue IS a quasI statulibe1,8, and the heres cannot make his
POSl IOn worse Thus his
'r
.
th e
..
POSI IOn as a 11ecessanus heres must depend
~:d fr ~on~arnval o! the condition 9. Where a slave, S, is instituted
ee , s~ eus e:~t cum morior, the words are not mere sur Ius
:h~ufh th~ glf~ of hb~rty would fail in any case if S were aliena~ed
es a ore, SInce It reqUIres ownership at the time when the will operates.

:n

1

:fv:

28.5.56.

Ibid. This is no bl'each of the rule
l h '
necessa1·ius is a statuliber till it is clear wh thm~ th e1'es temper ~el'es. In insolvent estates the
of f~aud, ante, p. 484, post, p. 562.
e er e cre Itors WIll attack the gift on the gl'ound
2

5 28 .. 5; 89.
4 h. t. 84. 1' •
. U~tl~~ because there is no actual f· p d 42
.
cond~.ctw ~ndebiti, if the le ac were l,au,
.. 8. 6. 13, h. t. 10.. 10. Thel'e could be no
leg~CleS were not ~ue, 42. 8; g23.Y
pe1 damnat~onem, but thel'e mIght in othel' cases: the
7 ~8. 5. 91; so If freed vwo testat01'e, h. t. 7. pI'.'
. t. 3. 3.
8 Post p 524
9 What is the effect of ceasing to b " ,
'.
.
have been sold he will cease to be . ~ ne.cessu"tiS WIthout ceasing to be heres? If the goods
who has not yet accepted, his positio~: i~b~d as heef~ ontthhebocc:fiur~ence he is ~ v?luntary heres
,
ses e ene c~um sepa1'atwms.
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But apart from them he would acquire the hereditas to the alienee l •
They operate as a sort of condition. The text goes on to consider what
will happen if he has been freed inter vivos. He cannot be a necessarius,
but he can take the hereditas, since he satisfies the terms of the gift:
he is meus, not servus, but libertu,s2. If he was freed si meus erit and
instituted pure, he can, if alienated, take iuss~t domini. Here too the
text points out that words which so far as their primary purpose goes
lay down only what the law enacts may nevertheless incidentally change
the effect of the gift 3,
It is in general essential that institution and liberty be in eodem
.gradll, and, a f01"tiori, that both be direct gifts. But there are relaxations of which the limits are not clear: perhaps it is useless to seek for
a principle. The relief is greatest in the case of a miles. A soldier
institutes X and gives S liberty and a fideicommissum hereditatis.
X dies without making aditio. Ulpian tells us that Severus and
Caracalla construed this as a direct gift to S 4. Maecianus considers
whether this applies to pagani, and decides, or is made by the compilers
to decide, that it applies only if the testator did not know of the death 5.
Where the heres does not die but refuses, the risk of infamia makes the
need of relief more urgent. Accordingly Gaius holds that the same
relief is given here : he treats it as a direct gift to S, ex sententia legis
(Aeliae Sentiae), i.e. of the clauses as to fraud of creditors and necessarii
heredes. He remarks 6 that, on the facts, the estate being insolvent,
and S not a necessarius heres, X cannot be made to ~nter, and if he
does enter S cannot be free or take a transfer. But in another case in
which the facts are the same so far as the present point is concerned,
Scaevola says7 that a senatusconsult'um of Hadrian's time provides that
S can compel X to enter, whether the gift of liberty is direct or only
fideicommissary8. In the actual case there are two such slaves, of
whom only one can take, but that does not seem material. The
solution of Gaius evades the difficulty by a forced construction: that
of Scaevola involves a new definition of necessarius heres. Another
text goes further. Even where the fideicornmissum is conditional, the
slave, freed pure, compels the heres to enter, says Mal'cian, and if the
condition fails, his freedom will stand good 9.
In one case the slave has a gift of liberty, and a fideicommissum
of the hereditas. He compels the heres to enter. Then the slave, now
free, dies before he has in any way delayed to take over the hereditas,
leaving T his heres. T refuses to take the hereditas. Marcellus observes
that the senatusconsultum (Trebel1ianum) deals only with the manumissus
1
4
6
8

Ante, p. 137.
29. 1. 13. 4.
36. 1. 65. 15.
Post, p. 523.

2
5

7
9

28. 5. 52. 1.
s Cp. 35. 1. 47.
h. t. 14. The language is that of a legislator.
28. 5, 84. 1. Or Tribonian as to fideicommissum.
36. 1. 32. Pl'.
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and not with his heres, but concludes on the whole that the heres cannot
refuse what the manumissus would have been bound to take. He adds
that if the slave had died without successor before the estate was handed
over, the creditors would have had the right to seize the goods as if
there had been restitutio hereditatis 1 •
Substitl~tions gave ri~e to some rather complex questions. It is
haI:dly possIble to deal wIth them systematically, for they represent a
senes of ,c hard cases," in which favor libertatis and the desire to save a
will, and to secure a successor to an insolvent, led . to distorted views of
principle.
A. father substit~tes to his impubes son the slave S, with liberty.
The ~mp~tbes sells hlIn to T. T, having already made a will makes
a.rr0th~r .in w~ich S is made free and heres. This will upsets his first,
SInce It IS valIdly made a.rrd there may be a heres under it. But so long
as S can be heres to the ~mpubes, he cannot be lib er and heres under the
will of T. If the impubes matures, S will be heres necessarius to T. If
the impubes dies under age, he will be heres necessarius to the impubes,
though ~f cours e there i~ no~hing in that to prevent his being heres
2
voluntar~(us to T. The object IS, as the texts say, to save the necessarius
to the father's will, and the principle applied is that the slave is a kind
of stat.uliber, and ~s thus alienated cum sua ca'usa, i.e. subject to his
becommg necessar~us heres of the impubes, though at the time of the
death of the latter the slave is in other ownership 3.
. In ~ very lqn?, very obscure, and in some parts, corrupt text, a will
1~ consIdered wh~ch ra.rr: T heres esto; S Maevio do lego; S heres esto;
s~ S heres .non ent, S l~ber heres que esto. It is impossible to be sure of
the meanmg of the words, which have already been considered from
another point of view 4. The first point is: under what circumstances
can a man be substituted to himself? It is held that there is no
substitution here: there is one institution with a gift of freedom
th~ ~hole .dependent on the failure of T. The legacy to Maevius i~
vOId. It IS an attempt to interpret hopelessly obscure words 6•
!n the cases in. ,:hich the institution or the liberty, or both, are
subjected to modalItles of various kinds, there is a strongly marked
tendency to such a construction as will preserve the status, if it may be
s? called, .of the necessarius heres and to secure that he shall not get the
lIberty wIthout the hereditas.
If a slave is instituted pure, and freed ex die,the institution is valid,
l'b3l6 . 1 · 46. P Id" 1 The text is obscure and seems to contain a truncated discussion of the
e eff ect 0 f e ay on the part of the heTes.
28. 5. 55; 28. 6. 48. 2.
3 Cp 40 7 2 3
4
5 28. 6. 48. 1.
6 Cp: 40: 4: 10. i; 40. 5. 50.
Ante, p. 449.

POS~I
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being deferred until the day named. When that day comes, i! there
has been no alienation, he will become free and heres necessanus, and
if he has been alienated or freed, he can at once take the hereditas for
his master or himself!. The difficulty thus avoided by reading the dies
into the institution is that if this is not done, the institution must
necessarily fail, since at the time the will is opened .he cannot take the
hereditas, as he cannot be free. In the next followmg text the matter
is carried still further. If the slave himself is not alienated, but the
usufruct of him is, he is still the property of the testator. But he
cannot be free, during the usufruct, at least in classical law, and
accordingly the institution is postponed to the expiration of the
2
usufruct, when he will be necessarius •
Where a servus proprius is instituted pure, and given liberty conditionally, the same difficulty is evaded in the same way; the institution
is deferred till he is entitled to freedom, when he becomes heres necessaritts 3• If while the condition is still pending, the testator sells him,
the effect is to destroy the gift of liberty, and he can therefore enter at
the command of his new mast er 4. But if the testator alienates him
after the condition has failed, he cannot enter at the command of the
buyer, quia eo tempore ad eum pervenisset quo. iam exstincta institutio
inutilis f'Lterat 5• All this is an artifi~ial co~structI~n. ~n order to. s~ve the
institution the condition on the hberty IS read Into It, and as It IS read
in for one purpose on the assumption that the testator meant it to be
there, there is nothing to be done, but to read it in for all purposes.
If the man is freed pure and instituted conditionally, there is also
reason for reading the condition into both gifts. Unless it is satisfied
when the will operates, the man will not be a he?"es necessarius. Both
gifts therefore await the condition, and if it occurs he will be liber and
heres necessarius. But what if the condition does not occur? Here,
favore libertatis, logic is disregarded and he gets his liberty.. 1!lpian
states this generally, but Julian is more guarded-habetur ac s~ l~bertas
sine hereditate data fuerit: unless there is another heir, the gift must
faiP. If a slave is freed pure and instituted under a condition, and to
have a legacy if he is not heres, Marcian cites Pius as saying that the
legacy is subject to the same condition 7, This. is puzzling, but M~r?ian's
source is Papinian, whose text 8 shews that PlUS meant the condItIOn of
liberty, not the other.
1 28.5.9.17-19.
This is very like dies in an institu.tio.
.'
.
2 28. 5. 9. 20.
Quite apart from this point a .condit;on on o~e gift mIgh.t be read mto
another as a matter of constru.ction. Where a. fide~cornny~ssurn of li?erty. was gIven to a: sel:v~bs
alienus and he was also substItuted, the condltlOn of lIberty was lead mto th~ SubstltutlOn,
;; 28. 5. 3. 1.
31. 83.
4 h. t. 38. 2. So if he were a common slave, h. t. 7 (M01;nmse~) .
h. t .. 38. 3.
6 40. 4. 14; 28. 5.21,22. It might be effective as afide~cornrn~ssurn on the heres ab wtestato,
but the texts treat it as a direct gift.
7 28.7.18. pT.
8 35. -1. 77.p".
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If the slave is freed ex die and instituted conditionally, it follows
from what has been said that if the condition is satisfied before the day,
the institution will take effect on the day, being also subject to dies.
If the condition is fulfilled only after the day, we are expressly told that
he is free and heres only from the day when the condition arrives 1•
Of the possible case of liberty under one condition and institution
under another we hear little. We can, however, infer from one text that
though logic requires, on the principles we have stated, that each gift
should be subject to both conditions, the view of Julian was accepted,
that if the condition on the institution fails he may still get his liberty,
being regarded as an ordinary statuliber, the gift of hereditas being
ignored 2. This is a simple case of Javor libertatis 3•
One case is rather puzzling. S is instituted pure and given freedom
i£.he pays 10 before a certain date. In a codicil there is an unconditional
gift of liberty. He will not be free or heir before the date, unless he
pays the 10, but if at that date he has not given the 10 he will be free
by the codicil 4• The principle appears to be this: as the testator has
given liberty and inheritance by the will, S cannot have the latter
without the former, so far as the will is concerned, and therefore the
condition is read into the institution. The codicil cannot alter that:
an institution cannot be varied by codicil. But the institution being
thus conditional, the gift of liberty must also, even in the codicil, have
the condition read into it: the codicil is treated as if it were in the
wilP. Thus he cannot get his liberty without satisfying the condition.
But, when it is no longer possible to give effect to the institution, Julian
allows Javor libertatis to have play, and the gift of liberty has its effect
as if there had been no condition on it.
Where liberty is given to S directly but ex die, and there is a
fideicommiss~tm hereditatis in his favour, as he is not ipso Jacto free by
the entry he has no locus standi to make the heres enter and hand over
the hereditas,' nor is there any evidence of the testator's wishing him to
be necessarius heres 6•
It should be added that if the inheritance is conditional, e.g. on the
payment of money, and no time is fixed for satisfaction of the condition,
the creditors may apply to have one fixed, and if he does not pay the
money within this time, they may proceed as if he was not instituted.
But this affects only his right to any bona, not probably a very serious
matter in such a case. It in no way affects his right to be free whenever he satisfies the condition. Strictly he would still be heres: the
rule is a purely praetorian one, affecting nothing but the bona 7•
28.5.9. 18.
2 40. 7.2. 3.
s 28. 5. 21. pr. gives another case of favourable construction. A testator says: quisquis
mihi heres e1'it, S liber et heres esto . Strictly this is a condition, and S ought to take nothing
uutil there is another he1'es. It is allowed effect as if unconditional.
4 28. 5. 38. 1.
5 Machelard, RegIe Catonienne, 40.
6 3S. 1. 32. 1,57.1.
7 42.5.4.
1

CHAPTER XXII.
MANUMISSION DURING THE EMPIRE (cont.).
FIDEIOOMMISSARY GIFTS.
LEGACIES and fideicommissa in general underwent a process of
assimilation at the hands of Justinian, but there never was much
real assimilation of direct and fideicommissary gifts of liberty. The
former were a good deal relaxed in form, and this is so far an assimilation. But the fact that direct gifts could be made only to the testator's·
slaves and made them liberti orcini, while the others could be made to
servi alieni and made them liberti of the fiduciariusl, formed an unbridgeable gap between them. It must also be noted that a gift by
fideicommissum is not in strictness manumission by will at all: it has to
be completed by an act of manumission by the fiduciarius 2, and this
will often be inter vivos. But as the direction is contained in a will or
codicil, and, apart from condition, operates on entry, it is convenient to
treat it here. Indeed more than convenience is involved: as we shall
see later, a gift by fideicommissum is subject to the rules of the le~ ~ufia
Caninia 3 and to others specially applicable to testamentary provlslons 4•
On the other hand there is room in such gifts for causa, to complete a
gift in some way defective, and this applies essentially to gifts inter vivos 5•
A fideicommissum of liberty is in effect a direction contained in a
will or codicil, addressed to some person and requiring him to free a
slave. It may even be in an unconfirmed codicil, and so bind the heres
ab intestato 6• It may be given by word of mouth before witnesses, where
the giver is in articulo mortis, and will then bind any heres 7• We have
surviving instances of such gifts by will and codicils. No particular
words are needed, but the intent must be clear 9, and the recorded
C. 7. 4.7; G. 2. 266-7; In. 2.24.2.
C. 7. 4. 11; In. 2. 24. 2, etc.
S Post, p. 547.
They are equal to direct gifts for Falcidian purposes (35 .. 2. 36. 2, 37,. etc.). A legacy. of
alimenta to freedmen covered those freed by fc. (34. 1. 2). It IS the age of .th~ testator whICh
is material in such manumissions, post, p. 541. See also the rules as to addtctw bono1'um, post,
Ch. XXVII.
5 Post, p. 538.
6 40.4.43.
Or in a will operating as a codicil, 40.5.24.11. Vangerow, Pand. § 527.
740.5.47.4.
. h fi'
.
8 Bruns, Fontes, 1. 273, 279. On p. 273 there is a legacy of a slave WIt a
detcomrmssum
not to free.
9 40 .. 5.16 .. The word commendo was not enough, P. 4.1. 6; C. 7. 4. 12.
1
2

4
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instances seem to shew some variation of practice as to what is enough.
In general the construction is favourable. Thus where X was made,
by the will, tutor to the heres and a fideicommissum was imposed on X
to free a certain slave of his own, X was excused from the tutela. Other
tutores were appointed and it was held that the trust was essentially
imposed on the heres, and therefore the new tutores were obliged to buy
the slave with money of the estate and free him 1. But though one who
has liberty by fideicommissum under a will can take gifts under the
same will 2 , yet a fideicommissum of money, sub conditione, with no gift
of liberty, is not held. to imply such a gifts. Such words indeed do
not clearly shew that any gift is intended. But even where it is clear
that a gift is meant, there is no rule, at least in classical law, that an
intended direct gift, in some way defective, can be construed as a fideicommissary gift to save it. This is indeed often done, but usually
because the circumstances seem to impose a pious duty on someone to
carry out the wishes of the deceased. Where a will gave a foster-child
liberty and a fideicommissum and the will was imperfect, and the estate
was administered as on intestacy, Paul tells us that the Emperor decided
that the alumnus was entitled to be fr.eed by the heres ab intestato,
though the will contained no clausula codicillaris 4 • But he lays great
stress on the duty of children to do what their father would have wished.
A will said: cum Thais heredi servierit 10 annos volo sit mea liberta.
The word volo is not enough for a direct gift, and the heir by freeing
could not make her the testator's liberta. Scaevola holds that this is a
fideicommissary gift, but ignores the words mea liberta 5• Where the
object is to appoint a tutor, a good many difficulties are evaded.
To make a servus alienus tutor to your son is held to imply the
condition cum liber erit, at least in later law 6. It is true that the
Institutes deny this7, but the evidence is strong. The text cited 6 goes
on indeed to say that unless this is plainly contrary to the wish of the
testator such an appointment implies a fideicommissum of liberty. The
reason assigned is that it is favourable to the pupil, to liberty and to
the public interest, and a text in the Code also declares t.hat the effect
is a fideicommissum of liberty. But the mode of expression in both
cases is a little Byzantine 8 , and it seems likely that while the insertion
of the condition is classical, the further extension dates only from
Justinian. Pau1 9 discusses the case of 'a slave of the testator given
freedom by fideicommissum, and appointed tutor, and observes that
40. 5. 41. 2.
See 32. 8. 1, and ante, p. 146, for gifts to servus heredis.
s C. 6. 42. 28.
<I 40. 5. 38.
S h. t. 41. pr. The case in 40. 4. 42 is construed as a legacy of the slave with a fideicommissum of liberty.
6 26.2. 10.4.
7 In. 1. 14. 1.
8 C. 7.4. 10. But it attributes the opinion to prudentes.
9 P. 4. 13. 3.
1
2
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there is a difficulty, since he cannot be tutor till he is free, or free till
there is a tutor!, since an impubes cannot free sine auctoritate 2• But, he
adds, it will be treated as a case of absent t'/ttores, so that under the
decretum amplissimi ordinis he will be free and tutor. The reference is
presumably to the sc. Dasumianum and connected legislation 3.
In one text<l a direct gift which fails is, apparently for that reason
alone, treated as fideicommissary. The rule laid down is that what is in
a codicil is treated as if it were in the will, and thus if liberty is given
in a codicil to one who was not the testator's property at the time of
the will, but is at the time of the codicil, the gift fails as being to a
servus alienus. The text adds: et ideo licet directae libertates deficiunt
a.ttamen ad fideicommissarias eundum est. The grammar and form
generally of this remark, coupled with the fact that no reason is given,
strongly suggest that this comes from Tribonian Ii.
Implied gifts inferred from the words of the testator are a good deal
discussed in the texts, and were freely admitted.
A direction not to alienate is, we are told, a fideicommissum of liberty,
si modo hoc animo fuerit adscriptum quod voluerit eum testator ad libertatem perduci 6• But if this means an immediate gift, the text must be
interpolated, as indeed its language suggests 7. A direction ne postea
serviat is certainly an immediate fideicommissum of liberty 8. Directions
that he is not to serve anyone else or not to be alienated or the like,
are fideicommissa of liberty to take effect at the death of the fiduciarius,
or, if the man is alienated, at once 9 , An alienation not voluntary, but
resulting inevitably from what the testator has ordered, is not an
alienation for this purpose, the testator not being supposed to have
meant to include this. The text seems to add that on such facts if the
direction is that he is to serve no other, freedom is due at death of
fiduciary 10. If on the other hand it is neither due to the testator, nor
voluntary, e.g. where the fiduciary is publicatus, the condition is declared
to be satisfied, and the slave is to be freed, if necessary by the public
1 c. 5. 28. 5.
2 40. 5. 11.
S Post, ·Ch. XXVII. One given freedom by fideicommissum cannot properly be made tutor,
but, says Papinian, after he is free the appointment will be confirmed, 26. 2. 28. 1.
4 29. 7. 2. 2, ante, p. 463. Fein-Gliick, 1511 c, p. 237sqq. treats it as the general rule, but of
the texts he cites the only one in point (40. 5. 24. 10) is considered post, p. 573.
S So A. Faber and apparently Mommsen.
Fein-Gliick, loco cit., treats it as an expression of
Julian's equitable tendency. The text gives the same rule where the slave belonged to the
testator when the will was made but not at time of codicil. The view of Cujas (Ad Mr. Tract. 2)
has been generally accepted, i .e. that. a non should be omi~ted, since time betwe.en wiJ:I and dea~h
is immaterial, assuming that he was m the estate at the tm;te of d~ath. See Fem-Gluck, loco c~t .
and Lenel, Paling., ad h. l. Cujas notes that Paul holds such a gift good, 34. 4. 26. Mommsen,
Ed. maL ad h. l., thinks that as the concluding words of the text put the cases on one footing,
the non is due to the compilers. Fein-Gliick, loco cit., gives an account of the many points which
arise in this text. One other case may be mentioned here. A gift written in favour of oneself
is void: where a slave wrote a gift of liberty to himself iussu domini, this was in strictness void,
but the Senate decided that it should impose a duty on the heres to free. Pius decided that it
was to be as if written by his dominus, whom he was bound to obey, 48.10.15.2,3.
6 40. 5. 24. 8.
7 Gradenwitz, Interpol. 212.
8 40. 5. 24. 7.
9 40. 5. 9, 10. pr., 21.
10 Ibid.
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authorityl. If the fiduciary having sold him buys him back this does
not mend matters: the condition is already satisfied 2. All this suggests,
as Gradenwitz points out 3, that the proposition at the beginning of this
paragraph is interpolated, and, as he further observes, the same thing is
probably true of the remark in the same text 4 that the favourable effect
of such a direction as ne alienes, however far it goes, does not apply if
there was some other object, as that ,t he heres should keep him and
beat him severely, the burden of proof of this contrary intent being on
the heres.
A gift si heres voluerit is void: the heres can of course free if he
likes, but is under no duty 5. Very little more, however, will turn it
into a duty. The words si volueris fidei tuae committo, si tibi videbitur
peto manumittas, si tibi videbitur manumittas, si voluntatem probaveris 6,
these, or any Greek equivalent, compel the heres to use the discretion of
a bonus vir about the matter, and to free the man if he deserves iV.
This may be a case of favor libertatis, since we are told that the words,
si volueris fidei tuae committo, have no effect in other testamentary
matters 8. So also" if you find them worthy," or si te promeruerint
dignos eos libertate existimes are good fideicommissary gifts 9. These
forms seem to mean much the same thing: the man is entitled to be
freed if he is reasonably worthy, i.e. if he has done nothing making him
clearly unworthy. His right is not to depend on his having rendered
. such services to the fiduciary as to have deserved liberty of him 10. But
it may be left to the fiduciarius to choose when he will free 11, and in
the cases we have been discussing he might do it at any time during
his life, and if he died without having done it, his heres was bound tq
free at once 12.
The words si placeat seem to be of the same class, and to impose a,
duty on the heres if the man be fit. But two texts in which this word
is used create some difficulty. A slave is directed to be freed, si uxori
meae placeat, the wife being one of the instituted heredes. She refuses
her share, so that all falls to the other heres. Alexander decides that
the man is entitled to his freedom if the wife does not objectI3• Elsewhere, Modestinus holds t~at her ceasing to be heres must not prejudice
the man, and moreover that her dissent is immaterial 14. As fideicommissary gifts are binding on substitutes and coheredes 15, and a gift
h. t. 12. pr.
2 h. t. 21.
S loco cit. and op. cit. 38.
40. 5. 24. 8.
I) h. t. 46. 3.
6 Ibid.
40.5. 46.·pr., 3.
.
8 Ib.
But even in other cases anything shewing that he was to exercise discretion would
validate the gift, 32. 11. 7. See Bufnoir, Conditions, 193.
9 40. 5. 46. 3.
10 40.4.20,51. 1; 40.5.41. 4,46. 3. Where such a word as iudicium was used it is clear that
the testator meant the heres to have a discretion: there was no absolute fideicomrnissum, 40. 5.
41. 6.
11 40.5. 17,46.4.
12 40.4.20.
13 C. 7. 4. 8.
15 31. 61.1,etc.,post, p. 523.
14 40.5.14.
•
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of liberty may be at the discretion of a third party\ it is not clear
why anyone should have thought the gift must fail on the .above facts,
as it appears that someone did. .It must be assumed, as IS suggested
above, that the words give not a mere pow:er ·of veto, but impose a duty
to free if the man is worthy. This might create a difficulty where the
person on whom the ·duty is imposed cannot free, as not being here.s,
but both texts agree that this is not fatal. But Alexander2 lays It
down that she can still exercise her discretion, though he ~oes not
commit himself on the question whether it is now an absolute discretion
or not. Modestinus, on the other hand 3, thinks that the discretion is
vested in her as heres, and is now therefore not exercisable at allapparently he regards it as struck out, as being quasi-impossible'.
As the gift may be at the discretion of a third person \ so it may ?e
at that of the slave himself5. Even if it is not so expressed, the gIft
will not take effect, invito servo, as it is for his benefit, unless it is clear
that there was an intention to benefit his master, e.g. if a heres is
ordered to buy a slave at a very high price, and free him. In such a
case the heres is compellable by the owner to buy him 6.
'
Where the heres is directed to free one of several slaves, but there is
no evidence as to which the testator meant, the gift is void 7. The ·case
contemplated seems to be where the words are "Let ~y here.s fre.e two
of my familia rustica" or the like, and where there ~s ~o dIrectlO~ to
the heres to choose, the analogy of a legat'um geneNs IS not apphed :
in fact the analogy would be rather with a gift to one of two persons.
And here the rule of legacy is followed. But where a man who has
three slaves directs the he1'es to choose two and free them, this is a
valid gift and the heres may choose as against a legatee of the slave 8.
This last point is noticeable as a case in which a more or less general
gift takes precedence of a specific gift, favore libertatis. The case gave
rise to difficulties where the heres failed to free any of them 9. It may
be added that in the case of fideicomrnissa in varying terms, Pius
enacted that the last was to be preferred, as expressing the last will
of the testatorlO. In direct gifts, as we have seen, that operates which
is most favourable to libert y 11. The difference seems to result merely
from over general language of the Emperor, since in legacies also, apart
from liberty, the later gift is preferred l2.

1
4

The principles to be applied as to condition and the like are much

7

49.5.46.2.
2 C. 7. 4. 8.
s 40.5.14.
Ante, p. 489.
5 40. 5. 46. 1.
h. t. 32. 1; cp. 28. 5.84.1, post, p. 530.
7 34.5.27.
40. 5. 46. 5. If one died the others were entitled to be freed.
Post, p. 556.
10 35.1. 90; 40.4.5; C. 6. 38. 4.pr.
"
11 Ante, p. 488.
12 35. 1. 51. pr. As to gifts" to A or B, ante, p. 461, post, p. 556.

1
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6
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the same as in direct gifts 1 : a few illustrations may be given. A slave
to be freed when a certain person reaches 16 is entitled to freedom at
that date .though the person be dead 2. A slave to be freed on rendering
accounts IS not responsible for losses not imputable to his negligence 3,
~or, when the dominus had approved and signed his accounts, for the
Insolvency of any debtors therein set out4. On the other hand if the
freedom is not due at once, he must render account of his administration since the death, it being enough that he pay over all that is
due. Thus where tutores have approved his accounts since the death
he need not get them approved again, even though the tutores are
themselves condemned in the actio tutelae 5. To be freed in 8 annos
means after 8 years, and it is a matter of construction whether they
run from the death or the date of the will 6. Where a son is to free
a 'slave after 5 years,. if he pays so much a day, and he omits the payment for 2 years, he IS not free unless the heres has taken his services
instead ; in that case the condition is so far satisfied, since non per eum
stat that it is not carried out7. If the slave given liberty conditionally by fideicommissum is also legated, the legatee is entitled to take
him but must give security for his restoration if the condition occur.
?filius, however, was of opinion that this was so only if the liberty was
llltend~d to adeem the legacy pro tanto, the legatee being entitled to
shew, If he could, that the testator meant to burden the heres with the
cost of repurcha8e 8. The text remarks that the rule is the same in
direct gifts 9.
The gift may be accompanied by one of the hereditas. In such a
case the man can compel the heres to enter, free him, and hand over
the hereditas 10. A Senatusconsult provides that if he is impubes, the
heres shal~ be bound to enter, and a tutor will be appointed to take
the hered~tas, and see that all proper securities are given 11. Where '
several are freed by fideicommissum, and the heres is directed to hand
over the inheritance to them, and he doubts its solvency, he can be
compelled to enter, and hand it over to the first, who will be free and
1 The rules as to the effect of prevention are as in direct gifts, 40. 5. 33.1 47.2' ante p 492
For a case of rnodus see Testamentum Dasumii, 1. 44.
'
,
, .
.
2 C. 7. 4. 9; D. 40. 5. 41. 10; ante, p. 490.
: 40. 5. 41. 7; ante, p: 494.
. 4 40. 5. 41. 7.
h. l. 10. vyhere he IS to return the p eculzurn he must give also anything he has received on
account of dorn~nus and added to the peculiurn, and he may not deduct anything on account f
0
deb ts due fr?m the master to the peculi~m, h. 1. 9; h. l. 8 (obscure).
6 h. l. 15 , ant~ , p. 479. The concludmg words suggesting a presumption that they run f 0
the date of the will are apparently an inept interpolation. Gradenwitz, Interp. 182.
r m
7 40. 5 .. 23. 4. ~ere a slave was to pay, filiae et uX01'i rneae, so much, and then be freed
and the WIfe absta~ed, all was payab~e to the daughter, h. t. 41. 14. Where he was to be freed
when debts were paId, they must be paId unless the her'es wilfully delayed so as to keep him h l 1
8 40.4.40.1; 40.5.47.3.
' . . .
9 For a strained construction,javore 1iber'tatis to exclude a certain conditl'on 40 5 56
10 36. 1. 23. 1.
.
'
, .. .
11 26. 5. 13. The text adds that Hadtian laid down the same rule where the gift was direct.
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take the hereditasl. If a servus alienus is appointed heres, there may
be a fideicommissum of liberty to him, post mortem domini, which will
leave his dominus heres 2.
Like other gifts they are liable to revocation and destruction. We
are told that they may be adeemed in the form in which they were
made. This does not mean, as the text seems to suggest, that if given
by will they cannot be adeemed by codicil, or vice ver~a, but .that t~e
form of words used must be the same in the ademptIOn as It was III
the gift 3. There are many forms of implied ademptio. Thus if th~ ~ift
is prevented from taking. effect by the operation .of some r~st~lCtIve
statute, e.g. the lex Iulia, this is a practical ademptIOn4. PunIshIng by
chaining by the testator is an implied ademption 5, .and it. may be
presumed that, in general, what would adeem any direct gIft would
adeem a fideicommissum. A legacy of the slave will ordinarily ~ave
the same effect upon the gift of liberty as it would have on. a .dlrect
gift 6. In general the latest written is pref~rred: whether It IS t~e
legacy or the liberty, but there is a 'presumptIon, In case of doubt, In
favour of the liberty 7.
If the will completely fails from any cause, the gift fails unless it is als.o
imposed on the heres ab intestato, a construction readily ado~ted 8. • So If
the codicil in which they are given becomes irritus they fall, but. If the
heres confirms them and lets the slaves in libertate morari, it is laid down
by Severus and Caracalla that the liberty is complete 9. As it stands
this is a puzzling statement. There has been. n? formal act o~ manumission and at this time the informal permISSIOn of the heIr could
have given no more than latinity. If in its present form ~t. is ~o be
put down to the Emperors at' all, it must be regarded as a prw~leg~um.
The results of lapse can be shortly stated so far as they are known.
If the will fails, the gift fails , unless it is charged also o.n the heres ~b
intestato 10, subject to the rule that if the hereditas, or mdeed the ~Ift
on which the fideicommissum is charged, goes to the fisc? that authorIty
must carry out the gift so far as possible 11. If the gIft. lapses to an
heir, the rule of earlier classical law is that he takes It free of the
•
•
12 b t
burden, so far as it is a case of lapse under the ~us ant~q uum '. u
caduca and the like take their burdens with them I3• Severus prOVIded
that burdens should bind substitutes, and Ulpian cites J ulian as in1 If the estate is insolvent this ends the matter: one alone can be .fl'ee. If the others cla~
to be freed and have their share, this will be gone into when they claIm before the Praetor, 2 .
5. 84. 1. So also in case of direct gift. Ante, p. 507.
4 40.6. 1.
2 31. 14. 1.
3 Ulp. 2. 12; D. 46 . 4. 14.
7 40.5.50; cp. h. t . 47. 4.
5 40. 5. 43.
6 A nte, p. 468.
!) 40. 5.30.17.
8 40.5.24.11,47.4; C. 7.2 . 12.
10 40.5.24.11,47. pr'.
, A t th
f the fisc
11 30.96.1 ; 35.1. 60. 1; 34.9.5.4; 40.5.5,12. pr., 2, 51. pr.
s 0 e case 0
,
see also post, Ch. XXVII .
12 31. 29. 2, Celsus.
13 Ulp. 17.3.

520

Fideicommissary Gifts: Lapse

[PT. II

f~rring that i~ a legitimus heres refused, a jideicommissum charged on
hIm :"o?ld bInd his coheir 1. This is a doubtful inference, and in any
case It IS no authority for the case of lapse of a legacy to a heres or
co-legatee. It is not clear whether the distinctions which applied to
othe~ burdens in case of lapse applied to gifts of liberty. We are told
nothmg as to manumissions charged on joint legacies, but there is
reason to think they were more favourably treated than other trusts in
later cl~ssical ti~~s. Where a legacy burdened with such a gift is pro
non scnpto, PapIllIan says, on grounds of equity, that the heres must
carry out the trust 2. And Ulpian lays down a similar rule, precisely
b:cause such ?,ifts ~re to be favoured 3. Paul deals in the same spirit
wIth the case In whICh the legatee refuses the gift of the slave 4.
The rules under the sc. Pegasianum, as to compulsion to enter, have
no application in the case of a mere gift of liberty without hereditas,
but there are nevertheless some exceptions to the rule that failure of
the heres to enter avoids the gift. Thus a collusive repudiation in
order to avoid the gift leaves it still binding 5• So where the heres "omits"
the will and takes on intestacy, he must free those whom either he or
a substitute was under a jideicommissum to free 6, even though they
be slaves of third persons 7. And though the gift is not binding on the
heres ab intestato, still if the heir under the will took money not to
~nt:r ~e must free the slaves 8. It should be remarked that the gift
IS bIndmg on all successors of the fiduciary, of any kind 9.
If the fiduciary has charges against the slave, of malversation,
or the like, this is not a ground for delaying the liberty. This is
declared to have been repeatedly laid down by Marcus Aurelius,
~everus .and ~aracallalO. But the Praetor, in adjudicating, will take
Into consIderatIOn what is due on these accounts, by means of an arbiter
if ~ecessary, and or~er securities accordingly 11. Moreover in an appropnate case the actw expilatae hereditatis will lie 12, since manumission
does not destroy liability for delictI3• In the same way, the personal
need of the fiduciary or the badness of the slave affords no reason why
the manumission should not be carried out14: Cassius was of a different
opinion, but was overruled on the ground that there was no compulSIOn to take the correlative benefit, but he might not have one without
the other.

! 31.
61. 1.
C. 7. 2. 12..

36. 1. 55.
3 40. 5. 26. 6.
4 40. 5. 33. 2.
See post, p. 528.
6 29. 4. 1~, 22. pr., 29.
7 h. t. 28. 1. See also 25. 6. 1. 9-11.
C. 7. 4. 1. . PlUS ~nacted that if the he1'es and substitute died suddenly without entry and
~here 'Y as ;t fi.deuomm~ssum of lte1:editas and liberty, the liberty should take effect but not, except
III soldIers wills, the gift of hered~tas, 40.5.42. This expresses only Javo?' libertatis. Analogous
cases, 34. 9. 5. 4; 36. 1. 55; C. 3. 31. 12.
40
. 5. 12. 1, 51. pr.; P. 4. 13. 2. But not one taking adversely, 40. 5. 31. 3.
40.5. 23. pr.; 47.4. 1. 7.
11 40. 12. 41,43; 47.4. 1. 7.
12 47.4.1. 7.
13 Ante, p. 106; post, Ch. XXIX.
14 40.5.35.
8

:0
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The lex Falcidia and the sc. Pegasianum have obvious applications
in this matter. A legacy of a slave to be f~eed is not ~iable to the
Falcidian deduction, nor is the man counted III the he~ed:tas, ~ut anything left with him is of course subject to the deductIOn, as IS money
left to a man in order that he may free a slave 2• Indeed the. rule goe.s
further for if It slave and money are left to X and there IS. a jide~
commi:sum to free the slave, the Falcidian quarter is reckoned, It seems,
on the whole of the gift, including the slave. But it can be taken on~y
out of the money, so that in effect the gift of the slave stands good In
its entirety, and the man is entitled to his. freedom 3. !he same rul:
is applied where the legacy is to the slave hImself who. IS to .be free~ .
According to the rules laid down by Ulpian, the fideICommIs~ary gIft
must be carried out by the fiduciary, if he has accepted the. gIft, however small this is (but not if it proves to be nothing at all), I~ the slave
affected is his own. But if the slave is to be purchased he IS not ~e
quired to spend more than the gift in buying him. If, however, the gIft
increases in value, so as to amount to the price of the ~lave, the d~nee
must buy him, and, conversely, if it was enough when It ~as reCeIved
the fact that it has diminished in value does not release hIm .. On the
other hand if he has accepted the gift under a mistake as to ItS valu~,
he is allowed to restore it. There are evidences of dispute, but all thIS
is clearly the rule of later law 5, and there seems no reason to doubt
that it is classicaL
.
. Paul considers the case in which the gift is in itself enough b~t IS
cut down by the lex Falcidia, so that it is too small. He mentIO~s
diverse views, e.g. that the donee may keep the .gift and ~ot free even In
the case of his own slave (a view in conflict WIth that Just s~ated, and
with settled law 6 , at least as to this last point), and that. If he has
accepted the three-quarters he must buy and. fr~e7: ~he VIew finally
accepted is, it seems, that in this case, too, If It IS h~s . ow.n slave he
must free, but he need not buy for more than the gIft: In fact the
case of reduction by the lex Falcidia is put on the sam~ level. as
original ins ufficiency 8. The text of Paul ends with the solutIOn, whICh
must be due to the compilers, that in such a case the heres must pay
the legacy in full as if the testator had so directed. Before the tIme
of Justinian such a direction would have had no force 9•
Just as a slave freed is deducted in arriving at the amount of the
hereditas, so if the heres is directed to free his own slave, or a ser~us
alienus, he is entitled to deduct the value of this slave from the hered~tas
as a debtI°.
1

35 2 33 34 36 3

s It • ..
4
6

9

36. 3.

h t 35
Pos't,
529.
Nov. 1. 2.

p:

2

35. 2. 34.

Th~ l~gacy of the slave may have value if the man is n~t to be freed at once.
5 40. 5. 24. 12-16,45. 1; 35. 2. 36. 1,
7 40. 5. 6.
8 40. 5. 22. pr.;
10 35.2.36.2,37.1.

C. 6. 50. 13.
35. 2. 36. pr., 1.
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the jideicommissum is not immediate, but is subject to dies
or condItIOn, t.here ~s, as in the case of direct gifts, some difficulty. The
few texts dealmg wIth the matter suggest that it is immaterial whether
the gift is direct or fideicommissary l. We have seen 2 that the rule
~s not e~sy to make out in the case of direct gifts, and there certainly
IS the dIfference that, at least in later law, a legacy of a slave to whom
a direct gift of liberty post tempus was made, was void 3, which could
not be the case where the legatee was directed to free him. We are
told that if a slave, the only property of the testator, is left to be freed
afte~ three years" this is in effect a legacy of three years' enjoyment
of hI:n and. o~e ~ourth of the acquisitio~s ex ?peris ~ill belong to the
heres . ThIs IS sImple, but not very logICal, SInce thIS would certainly
not represent one fourth of the benefit to the legatarius, nor would it
be what would come to the heres if the slave were regarded as his, as
to one quarter, in the meantime. In fact the conveyance of the slave is
not t:~a~ed as a be~efit at. all: what is regarded as left is the right of
acqUIsItIOn ex opens. It IS clear that no really cogent solution was
reached. Another t~xt which may be regarded as dealing with the
cas~ where the slave IS legated pure, with a conditional jideicommissum 5
of lIberty, reflects still more the obscurity of the matter. It is the work
of P~ul, citing ~~ecili.us: an? while it is not clear that Paul adopts
the VIews of OaeCIhus, It IS stIll more uncertain what those views were.
The proble.m is whethe~ ~he gift of the slave is to be regarded as a
legacy, subJect to a FalCIdlan deduction. The answer of Oaecilius seems
t~ be that the ~ift ?f the slave is a legacy and that thus a certain part of
hIm may remam WIth the heir, under the lex Falcidia 6• When the condition h.app.ens he ~ests wholly in the legatee. Oaecilius adds: si quid
ex opens e~us medw tempore consecut~(;s fuerit heres, id in pretium ei~lS
erogare eum debere, propter legis Falcidiae rationem. And Valens adds
that th.e man is t~ be val~ed as a stat-uliber. The plain meaning of these
words IS that he IS not In the hereditas at his full value since unlike
a thing legated, which, as we have seen, was imputed at its fuli value 7
he, if freed simply, w~s not ~mpu~ed at all: a legacy given absolutel;
was of course counted m the mherItance. The words of Caecilius seem
t~ mean .that what comes to the heres as part owner, must be set off by
hIm agamst the value of the slave as a statuliber, so that, so soon as
he has received what equals the quarter of the man's value he vests
wholly in the legatees. This agrees in principle with the other text 9
but is not wholly satisfactorylO.
'

~

h. t. 36. 4, 56. 3.
2 Ante, pp. 474 sqq.
3 Ante , p. 469.
<I 35.2. 56. 3.
35. 2.36.4, 37.pr. The argument turns on uncertainty though di es is mentioned.
8 Cp .. 35. ~. 4.9. p r.
.
.
7 Ante, p. 474.
10 So ID prIDClple, Pothler, ad h. l. (~n tit. de legatis, LXXVI).
9 35. 2. 56. 3.
~ommsen (perhaps
text differently.
See ante,also
p . Lenel)
475, n . expunges
7.
. the word heres and presumably understands the
6
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The Trebellian (or Pegasian) principles are. the ~ame, but other
and more important questions arise in conneXIOn WIth them. The
main point to note is that the power of compellin¥ the ~eres ~o . enter
to save the jideicommissum does not apply to jid~womT~Msa. of hbert!
hered1J.a1one 1 : I't'IS a IIow ed only for the benefit of jidewomm~ssarwe
"h
.
A man w 0 IS
tates The rule is illustrated by many "hard cases.
give~ a jideicommissum subject to a further jideicomm~ssum of the w~ole
cannot, it seems, compel the heres to ente:, as ~e IS to ge.t nothmg.
Accordingly where A is heres with. a jidewomrn:~ssum. of lIberty. an~
hereditas in favour of 8, and 8 is subject to a jidewomm~ssu:n hered~t~t~s
in favour of B, 8 cannot compel the heres to enter, as lIberty, ,;hICh
is all he will get, is not enough. But it will not greatly matter, If t~e
estate is solvent, for B is allowed to compel the heres to enter, and wl~l
then be bound to free 8 2• Where A and B are heredes, 8 has a jide~
commissum of liberty from A and of hereditas from B. .Both ref~se to
en t er. 8 cannot compel them. There is no compulSIOnd for lIberty
alone, and B not being bound to the liberty canp.ot be boun to on.e WilO
has no . right to be free. But though in the facts as stated the lIberty
will fail, still, if A alone refuses, B t~kes all, and .can be compelle~ t~
enter, as 8 now has a claim against hIm for both lIberty and hered~tas .
On the same facts if A enters and frees 8, then as there can be no
question of intestacy, and 8 is free, he can compel ~ to e~ter and hand
over the hereditas4 • This is a provision of Antonmus PlUS, w~om we
shall find legislating freely in cases of hardshi~ in thi~ conneXIon. It
must be remembered that, in his time, the gIft speCIally charge~ on
B would not have bound A if, B having failed to take, A. had acqUIred
the whole by ius accrescendi. Later, as the result of a rescrIpt of Severus
and Oaracalla, the provision would have been unnecessary, as A would
have been bound by the fideicommissum hereditatis 5•
•
•
Where a heres is required to give liberty and the hered~tas to hIs
own slave, he cannot be compelled to enter, though, if he does, he m~st
carry out the jideic01nmissa 6• On the other ha:o.d there are many CIrcumstances under which the slave can compel the her~s to e~ter. T~us
where the testator's slave is freed directo, or by jidewomm~ssum, WIth
a jideicommissum of the hereditas, he can ~ompel. the heres to, ent~r7.
Where T was heres, and there was a direct gIft of l~berty to S, 8 s chIld
Z was left to 8 with a jideicommiss'um to free It, and there was a
fideicommissum hereditatis in favour of Z. T refused to enter. On
1

36. 1. 54. 1, 57. 2. As to bon01'um addictio, post, Ch. XXVII .
~
36. 1. 57. 2.
s 36. 1. 54, 1.
h. t. 17. 17. .
.
S
31 29 1 As to lapse in general, ante, p. 470. WhereS had a fide~comm~ssu"!l'
A the' heres and of liberty from B a
make
right was dependent on B's and B could not. B was ID ac ea an
e case w
f I e 36 1 55 ante p 519
6 36. 1. 17. 13.
. . .
one? \ ~P~3 1 . Wh~re a he;es is 'rogatus to free S and there is a fideicommissum hered~tat~s III
favour' of T,'a~d T is directed to hand the hereditas to S, S can make the heres enter, h. t.17.
16. It must be presumed that the slave belonged to the testator.
1
2
5

heredit~~i~'1~0m:

l.egfte~, ~e ~oul~ ~~t

~:nJ:~id~d h~:
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~t~lication to

the Emperor (Pius), it was ordered that T should enter.
IS made 8 free. Her child was then to be handed to he~ and to be
then freed by her, and a tutor appointed, by whose auctorit~s Z could
~ccdt transfer of the hereditas. The will directed the inheritance to be
an ed to Z on~y when she. was ?f marriageable age. To prevent evil
results from th:s, as the. chIld nught die under age and the heres have
the estate on hIS hands, It was ordered that if the child did so die the
es~ate sh~uld be sold as if there were no heres, The text adds 'that
thIs
constItutes a precedent 1, Much in this case turns on matters which
d o not concern us It seems h
d'ffi I
. . .
f h
' . ' owever, I cu t to reconcIle It WIth some
~ t e cases already dIscussed: one might have thought that neither
Z
Z' no!, h ~ould co~pel entry, for 8 is to get nothing but liberty 2, and
s rIg t IS subordmate to that of 8 3 It does not
th t " . ,
thi'
' a p p e a r a It IS In
. ~ conneXlOn that the text treats itself as creating a precedent but
It IS clear t~at when the substantial intent was to give to a sla~e of
~hehtestator lIberty and the hereditas, Antoninus thought it should not
: ampered by too great regard for legal principle, We know that if
\ ~hher~s was to free his own slave and hand him the hereditas the value
o
e save so freed might be deducted from it as a debt 4, ' '
e hav~ seen that these gifts need for completion an act of manumlIsslOn. TIll that has been done, or there has been mora 5 they are still
saves for all pur
6
Th' h'l
'
d b 1
~oses ,
elr c I dren born in the meantime are slaves
7
a~ t l ~ on.g t~ ~helr owne7, But the beneficiaries themselves are quasi
sa u, ~ en, w lOh much Improves their position, Thus their status is
not ~~ected by ali?nation or usucapion even though the liberty was
condI~lOnal ~t the tIme when the alienation occurred, and the alienation
was ~nter. mvos. ~r mortis causa B• The fiduciarius cannot in any wa
~ake theIr P~SI~lO~ worse 9. Marcus A.urelius lays it down that no aZt
01 defect of Ius IS 111 .any way to affect the slave 10.
Of these acts and
defe~ts .we shall have Illustrations, when we come to deal with statutory
restrlCtlO~sl~, O~hers c.an be .taken here. If the slave is instituted by
!~e fifi~uc~~r~~s WIth. a gIft of hberty, he is not a heres necessarius12, If
e . u.manus chaInS the slave, this is no bar to his liberty I3 The
fiducwr~us may not hand him to another to free l4 • if howeve h d' .
l'
h'
"
r, e oes m
~ny way a lenate lm, we have seen that the holder is bound to free him 15
. ut he ma~ choose, if he prefers, to be freed by the original rogatus-s~
It was proVIded by Hadrian and by Antoninus Pius I6 and thefid . .

. :v

1

h, t. 11. 2.
h. t. 28. 17. Ante, p. 521.

uc~anus

-

2 36 1 57 2 fi
The ~le'th ·t.' n· . .
a h. t. 55.
of slav.es to be freed is deducted, is confined ~ ~t es t Imatmg fthde valu~ of a he1'editas, the value
reckomng th~ burden of funeral ex enses of 0 ese cases 0
ed~ctlOn C?f a q,narter. Thus in
of the. he1:ed~tas and of that parlof the ;;sw~hl~~' heres. and ~~1' are ha?le m the proportion
ded~ctlOn m respect of freed slaves, 11. 7. 20-25.
remams wIth the m1·. But there is no
Post, Ch. XXVII.
6 40 5 45 2
~140. 5. 24. 21, 45. ~, 51. 3.
9 40: 5: 15: .
1~ C. 7.4.3; D. 35. 2. 24. 1.
e.g. post, pp. 537 sqq.
12 28 5 85
h. t. 30. 16.
14 40 5 34
"
. pr.
13 P 4 12 4
"
• p1·.
15 h. t. 24. 21; 19. 1. 43.
16 40.
10. i, 24. 21.
4
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will then be bound to buy him back and manumit him I. 80 where the
heres dies without having done it, and his heres hands on the hereditas,
ex Trebelliaiw, the slave may choose by whom he will be freed 2, Even
if he has actually been freed by the wrong one, Pius decides that he
can, on claiming, become a libertus of the original rogatus, the rule
being perfectly general, and applying whether the alienation was
voluntary, or not 3, All this is a rough and ready way of securing
adherence to the testator's intention, and thus the rule is not applied
if the will shews that the testator meant any holder to free 4, M~reover
if the fiduciarius should have died without succeSRors, the man will be
the buyer's libertus, since otherwise, the buyer, having no one from whom
to claim, will lose both the price and the libeTtus 5• As to those texts
which say that if the heres dies without freeing the man, his heres must 6,
it should be noted that under Antoninus Pius the rules of mora were
applied in this case and he was treated as if he had been duly freed 7,
The fiduciary, as be may not make the man's position worse, may
not exact services from him, even though the will authorise this: iu?'e
publico derogare non potuit fiducia?'ius B" Even if the manumissus promise
them, his promise is null, for it must be libertatis causa, and he is
entitled to his liberty9; But if he promise, after freedom, knowing he
need not, this is a valid donatio 10 ; if the will shews that the testator
meant the fiduciary to have the full rights of patronage, then, perhaps,
it is said, he may impose services l l• Where a son was told to free his
father's slave, Paul is made to sayl2: dicendum est posse eum etiam
contra tabulas habere et operas imponere: hoc enim potuisset etiamsi
directam libertatem accepisset, quasi patroni filius, This is unintelligible; a son cannot ignore his father's manumission. But for the
last three words it might perhaps be understood of a son who has
obtained bonorum possessio contra ta,bulas and can wholly ignore the
manumission 13, But patroni filius cannot impose operae, It seems
idle to guess at what Paul may originally have written.
We have hitherto assumed the general validity of the gift: we
have now to consider by whom, in favour of whom, and on whom they
may be created and charged .
. , Any person who can make a fideicommissum, may make one of
liberty14, subject to the requil'ement of age under the lex Aelia Sentia I5,
40. 5. 15.
2 h. t. 23. 1. He might thus get an older patron, h. t. 15, 51. 3.
a h. t. 24. 21, 26. pr. Of course in this case there was no handing back.
4 49. 5. 24. 21. fin.
5 h. t. 25.
6 h. t. 12. 1; 40. 4. 29; P. 4. ~3. 2.
1 40.5. 26.pr.; post, Ch. XXVII. He is in some ways better ofi' than a stg,tultber, e.g. III relation to the sc. Silanianum, ante, p. 95.
B 3S.1. 13. 1,42; 38.2.29. pr.; cp. Vat. Fr. 225.
9 38.1. 7.pl'., 7. 4, 13. 1.
10 h. t. 47.
. .
11 3S. 2. 29. 1.
12 40.5. 33.pr.
IS SO Otto and SchIllIng.
14 40.5. 24. pr.
15 C. 7.,4.5; post, p. 537.
1
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More detail is needed as to the person in favour of whom it may be
made. It ~ay b~ a sl~v~ of the testator or of the heres or of a legatee
o~
a fid~comm~ssar~us or even of a person taking nothing under the
w~ll , p.rovIded, accordmg to one text, that there was testamenti factio
~Vlth lus owner2. The reason for this last rule is obscure: the outsider
IS no party to the wil~. There was not?ing ~o prevent a man's buying
a slave from a peregr~nus and then freemg hIm, and it is not easy to see
any reason why he should not be able to direct his heres to do so. It
seems most probable that the jurist had in mind the case of an extraneus
who was also the fiduciarius. One could not require a man to free his
sl.ave with?ut giving him s?methi?g by the will and one could not give
hIm anythmg at least by dIrect gIft unless there was testamenti factio.
Indeed whatever the origin of the rule it must have been narrower
than it seems or have had exceptions. Thus in one text it is doubted
whether a fideicommissum of liberty could be given to a servus hostium.
The o~jection is not, as might have been expected, that there is no
testamenti factio with h.i~ dominus, but. that such a person is unworthy
to become a Roman CItIzen. The objection is overruled so far as to
allow such a gift to be valid, if it were given for the event of his
pass in? to Roman ow~ershi~3. It may even be given to a servus poenae,
and WIll take effect If he IS pardoned, though there is, in such cases,
no postliminium 4.
. It may be made in favour of a person actually free, and if at the
tIme of the death, or, if it is conditional, ' at the time when the condition is fulfilled, he has become a slave, the gift will take effect 0. It
will be noticed that this is an exception, favore libertatis, to the rule
that one cannot make provisions contemplating the enslavement of a
free man 6. It is perhaps for this reason that it is valid only if he is
a slave at th,e time when the gift can first operate, a restriction: which
finds no anal~gy in the cases we have just discussed.
Such a gift may be made in favour of an unborn person. Paul's
text is not free from difficul ty7, and Justinian speaks of a division of
o~inion am?ng the jurists on the matterS. Against the validity of such
gIfts there l~ t~e ~ule tha~ fideicommissa in favour of incertae personae
and p08tum~ al~en~ are VOId 9. On the other hand, it is a very reasonable
application of favor libertatis, and there are texts which make it uncerta~n whether such a postumus could be an incerta persona, at any
rate If born before the testator died 10. There are other texts which

0;

! 40.
G. 2. 264; VIp. 2.11; C. 7. 4.6; D. 32. 8.1; 40.5.16; 40.7.13.4.
5. 31. pr.
.
40. 5. 24. 2..
.

4

8

h .. l. 5, ante, p. 410. It may be gIven to one conceIved and born ex damnata, since he is
an ~rdmary slave, or to the slave of an unborn person, h. l. 4, 6.
s h. l. 3.
.
6 18. 1. 34. 2.
7 P. 4. 14. 1. The MS. reads nascitur.
C. 7. 4. 14.
9 e.g. G. 2. 287.
.
10 e.g. 34. 5. 5 sqq. The classes of incertae personae and postumi are usually kept distinct.
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speak of fideicommissa in favour of the children of a certain person,
with no indication that the gift was confined to those which were born
at the time the will was made 1•
If the testator thought the slave to whom fideicommissary liberty
was given was his own, but he was really alienus, the gift is nevertheless
good 2. As the text notes, this would not be true of a fideicommissum
of property 3: it is a case of favo?" libertatis.
We pass to the question: on whom may such gifts be charged? The
general rule is that they may be imposed on anyone who can be charged
with any fideicommiss'u m 4, i.e. substantially, on any person who takes a
pecuniary benefit under the will, or the paterfamilias of any such
person 5. It is noticeable that Gaius does not speak of fideicommissarii
as being liable to such charges, but we have already seen such cases 6•
If he takes anything under the will, it is enough, even though he
renounces, or is excused from, some of its provisions 7. On the other
hand, if it appears as a matter of construction that the direction to free
was with special reference to a particular gift, and that gift was not
made or did not take effect, then even though he is entitled to benefits
under other parts of the will, he may not be bound to this fideicommissum s• ' It must be a gift having a pecuniary value, and thus one
who has received nothing by the will except the release of a lien over
property for the security of a debt, which, however, remains still due,
cannot be burdened with a fideicommissum 9• This general statement
may be ended with the remark that as ' the freeing is not voluntary
and is not exactly an alienation, one who is bound to free under a
jideicomm'issum may do so even at a time when he is forbidden to
alienate 10, though a pupillus may not do it without the auotoritas
of his tutor 11.
The cases are, however, of such differen t types that they must be
treated under distinct heads.
A. Where the fideicommis8um is charged either on the heres, the
slave being an unlegated slave of the testator, or on a person to whom
the slave is given either by legacy or fideicommissum. It may of course
be charged on one or more or on all the .heredes, and it is sometimes
difficult to say which the testator meant. The heres charged may have
only a part of the slave, in which case he must procure the other parts
from his coheredes 12, A difficulty arises where one of the heredes not
e.g. C. 7. 4. I6.p1·., ante, p. 476.
40. 5. 39. p1·.
3 P. 4. 1. 8; Ulp. 25. 5.
. 4 Ulp. 2. 9.
5 G. 2. 263sqq.; Ulp. 25.10 (cp. 24. 21); In. 2. 24. 2; D. 29. 7. 8.1; 36.1. 80. 2; etc.
6 36.1. 17. 16; G. Ep. 2. 7. 2.
7 40.5.41. 3.
~ 31. 34.p1'.
9 32. 3, 4.
The fm'ther fidei commissum must it seems be of liberty 'or something of
pecuniary value. Where one was directed to free a slave in order to marry her he must free
but need not marry, 40. 5. 51. 12.
10 40.5.31. 2.
11 h. t. 11.
12 29. 7.11-13.
1
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charged is an infans, and is thus incapable of selling. It is settled
by a so. Vitrasianum, and a decree of Antoninus Pius, that the persons
charged shall in that case be able to free him, a valuation being taken
of the part belonging to the infans, and they being liable to him as if
there were a judgment for that amount l . If the fiduoiarius frees the
slave by will and leaves his hereditas to him, he is not a heres neoessarius, as he was already entitled to liberty, but if the original liberty
was conditional he will be neoessarius, unless and until the condition
occurs, and then voluntarius 2•
The gift need not have been by actual legacy. If a slave is given
to a man by donatio mortis oausa, and there is a fideioommissum of
liberty, and he gets nothing else he is bound to free 3, but not if it is a·
simple gift inter vivos 4 • And of course there is no fideioommissum on
one who gets neitber the slave ·nor anything else 5. Where a legatee
is under a fideioornmissum to free we are told that the heres can refuse
delivery of the slave unless the legatee will give security to carry out.
the manumission 6• This rule of Julian's seems an excess of caution, in
view of the machinery for compelling completion which we shall have
to consider later 7, and which was certainly in existence in J ulian's
day. . The additional precaution is rendered possible by the fact that.
the words used by the testator make the legacy one sub modo, and in
the case of such gifts the heres has in general the right to require
security for the completion of the intended purposes. If on the ' other
hand the legatee refuses to receive the slave, he may be compelled
to cede his actions to some nominee of the slave, so that the liberty
may not fai1 9•
If a slave is left to X to free, tbe terms may be such as to give
some profit to him (X), e.g. the manumission may be conditional or ex
die. In that case a fideioommissum beyond that of liberty may be
imposed on X in favour of the slave or any third person 10.
Where a slave was legated to be freed, and the heres refused to give
him and was condemned to give his value, the jurists doubted whether
he was entitled to be freed and if so by whom, and if by the heres
whether the legatee was entitled to keep his legacy. Justinian is our
sole authority for the dispute. After adverting to the stupidity of the
judge, who had power to order delivery and not damages, he goes on to
settle the point in a way we shall have to consider lateI'll.
40. 5. 30. 6.
2 28. 5. 3. 3, 85. pr.
3 32. 37. 3.
40. 5. 40. pr.
5 40. 5. 26. 6.
6 40. 5. 48.
Post, Ch. XXVII.
8 32. 19, etc. See Pernice, Labeo, 3. 1. 37.
9 40. 5. 33. 2. It is not a case of failure of the gift.
10 32. 3. 1.
11 C. 7. 4. 17. If the fiduciary is a fideicommissa1'ius of the hereditas, and it is only
informally handed over, it is likely that, before Justinian, the manumission could not be
completed so as to make the man a civis till he was acquired by usucapio. See Pap. Resp. 9. 2;
Esmein, Melanges, 352.
.
.
1
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B. Where a heres, legatee or fideicommissarius is charged to free
his own slave. The general rule is that if he accepts the benefit he
must free the slave, even though the man is worth more than the gifP.
Where X was left land and money with a direction to free a slave, he
was bound to free even though, owing to the lex Falcidia, he did not get
the money2. But he must get a real benefit. Thus, accepting a legatu:m
dotis does not bind the wife to free a slave of h ers 3. Upon one pOInt
there seems to have been a difference of opinion. If a man accepted
a legacy burdened with such a fideioommissum, but the legacy reached
him lessened in value, either as having been cut down by the lex
Falcidia, or from some other cause imminutum, there were some jurists
who thought that he was entitled to rescind his acceptance 4•
Ulpian 5 goes on to lay down the rule for the case where the instruction is to free several slaves, and the gift is not enough for all.
The donee must free so many as the money win serve for. They are
to be taken in the order of the will, or if this is not possible, the matter
must be decided by lot or by the decision of an arbiter. We should
be inclined to apply this text to the case of instructions to purchase
and free, but for the fact that the writer immediately proceeds to
discuss that as a distinct case. The rule is perhaps to be justified on
the ground that while a single liberty cannot be divided, several can.
But the text is corrupt and such a set of positive provisions have a
Byzantine look.
Some exceptional cases may be noted 6. Where the legatee attacks
the will and thus loses his legacy, the fideicornmissurn must faiL Paul
says that in such a case it is the business of the Fisc to buy and free
the slave, if the fiduciarius will sell, which he cannot be compelled to d0 7•
A libertus institutes his patron for his legitima pars and gives him
a further legacy, directing him to free one of his slaves. If he takes
the legacy he must free, but he may refuse it and keep the l.egitima
pars. If he is made sole heres and accepts, he must free. But, If there
is a substitute, he may by Praetorian decree take the legitima pars,
leaving the rest to the substitute, who must free if he can buy the
slaveS. There can be little doubt that this text is interpolated 9, but
1 40. 5. 8, 24. 12, 24. 13, 45. 1; C. 6. 50. 13. Restitutio if donee is a minor: he can restore
the gift before the liberty is given, 4. 4. 33.
2 40. 5. 22. pr.
3 h. t. 19. 1.
.
.
.
4 h. t. 6. Another text credits this view to Ulpian (h . t. 24. 16), but It may be that TrIboman
is speaking, as he certainly is in the concluding words of both these texts.
5 h. t. 24. 17.
.
b t
t t th f th '
6 Where a paterfamilias desired his sons to free a slave, m fact,
u no 0 e a e~ 8
knowledge, in the peculium castrense of one.of them, that one m~st free.: the error coupled WIth
the fact that the father provided the peculwm castrense lI!-ak~s It ~aIT to ~a~e the other son
buy half and then free. This is a mere matter of constructIOn mvolvmg no prmClple, 40. 5.23.2.
7 34. 9. 5. 4. In such a case the gift went to the fisc.
S 38.2.41.
9 Gradenwitz, Z. S. S. 23. 342; Kalb, Juristenlatein, 75.
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it is hard to say how far. The jurist's difficulty is to reconcile the
rule, that one who receives a benefit may be burdened with a jidei'commissum, with the duty to the patron not to impose on him a distasteful manumission. The point is not merely financial, and the rules
cited by Gradenwitz1 as to the extent to which manumissions are
binding on the patron are hardly material: the point is that it is one .of
his own slaves, not the testator's. It seems clear that the mere gIft
. to the patron of what he is entitled to, does not enable the testator to
impose a jideicommissum 2 , but this text, though it raises this point,
does not decide it. The actual solution given. is in itself rational, but
it conflicts with the principle that one entitled to the whole cannot
enter for half3. It is however probably not from Tribonian, but an
abridgement of what Papinian said. The text contemplates some other
application of the decretum than that mentioned above: it may be that,
as Gradenwitz 4 supposes, Papinian suggested some solution fO'r the case
.
of legacy to the patron, which Tribonian has suppressed 5.
A legacy is left to A with a jideicommissum to free S, and a further
jideicQmmissum of the legacy in S's favour. Here neither jideicommissum
is binding. For A cannot be bound unless he gets something, which
on the facts he does not, as, if he freed S, he wou-Id have to give him the
money. It is as if he was under a jideicommissum of the money in
favour of a third person. Of course he is bound if the jideicommissum
of the money is ex die or sub conditione, so that he gets something
from it6.
O. Where a beneficiary is directed to buy and free a slave. Here
the general rule is that if he takes the gift he is bound to carry out
the fideicommissum, if he can with the money, but he need not give
more than he has received, and if the owner will not sell the slave
at that price the fiduciary may keep the legacy ex voluntate testatoris 7.
But there are complications and difficulties. If the owner has himself
taken a benefit under the will, he is of course bound to sell him to the
fiduciarius at a reasonable price and then no difficulty arises 8. If there
are several slaves and the money is not enough for all, they must be
bought and freed so far as the money will go, in the order of the will
if that is discoverable, if not either by lot or on the decision of an
arbiter, as in the analogous case of a person directed to free a number
lac. cit. He refers to C. 6. 4. 6.. 16 b.

30. 114. 1; cp. 40. 5. 31. 3.
s 29. 2. 1-3.
op. cit. 343.
.
5 It may be that Papinian allowed the patron to keep the legacy without freeing.
This is
consistent with Papinian's known characteristics. See Roby, Introduction to Dig. cxciv.
6 40.5.24. 19. But there was disagreement on 'the point.
7 35.2.36. 1; 40.5.24. 12, 51. 2. An application of the ,p rinciple that afideicormnissum may
lldt exceed the gift on which it is charged. The rule applies only where, as here, the two are
strictly commensurable, not, e.g., where thefideicommissum is to free the fiduciary's own slave.
s C. 7. 4. 6, 13.
1

2
4

CH. XXII]

D,irection to buy and frree a Slave

531

of his own slaves 1. If the owner will not sell, or will not sell at a
r~asonable price (for it does not seem. that the fidueiary is bottud to
gIve more, however large the benefits he has recei""ecl~, Flothing can be
do~e2. If the price asked is not obviously unreasonable, the difficulty
beIng merely that they cannot quite come to terms, the Praetor will on
application fix a price which the owner may accept if he likes 3. If
the gift of liberty is conditional and the condition is not yet satisfied,
the jiduciari~ts is not bound to buy and free, even though the owner
has prevented the fulfilment, and so non per servum stat that the condition is not satisfied. This is a common sense rule: the condition
might be one benefiting the heres, and costing the owner something 4.
If bo~h the owner and the slave are willing, the owne.r can compel the
fidUCIary to buy and free, or, in the alternative, he may, by a provision
of Caracalla, free the slave himself and sue the fiduciary for his value 5.
In any case, the owner cannot be compelled to free or hand the man
over, till he has received security for the price 6.
If the owner refuses to sell at a fair price what is the effect? Gaius
an~ Ulpian say the gift is annulled, as does the much later Epitome of
G~lUS7. But Justinian says the gift dijJe'l'tur till the opportunity
anses 8, and he inserts in his Code an enactment of about A.D. 220
which lays down the same rule n• It is possible that this is interpolated, though that seems unlikely. The texts in the Digest hardly
touch this point, but those that approach it shew no sign of much
handling 10. On the whole it seems likely that the constitution attributed
to Alexa~der is genuine, and that while the classics allowed pendency
o~ t~e gIft for the case where by any change of value it might come
wlthm the value of the legacy, Alexander allowed it also for the possibility of change of mind in the vendor. Whether these rules are of
Justinian's time or earlier, they are as follows. If the owner does not
sell. now,. the. gift will be in. suspense till he willll. The fiduciary on
takmg hIS gift may be reqmred to give security (cautio), to carry out
the purchase and manumission, if the owner should lower his demand
or the slave diminish in value, or the legacy increase in amount
value, though it be only by fruits or interest, provided it reach the
necessary sum 12. If he refuses to give this security, his action for the
legacy will be met by an exceptio doli 13•

0;

40.5.24.18; cp. h.l. 17.
2 h. t. 31. 4.
3 ibid.
4 40.4. 55. 2.
40. 5. 31. 4; O. 6. 50. 13; post, Ch. XXVII.
6 40. 5. 32. pT.
G. 2. 265; Ulp. 2. 11; G. Ep. 2. 7. 7.
sIn. 2. 24. 2.
9 C. 7.4. 6.
I? Most of them are in 40. 5.24. Gradenwitz shews (Interpolati~nen, 41) that parts of this lex
are l~nterpolated, but he does not refer to any passage touching this point.
C. 7. 4. 6.
12 40. 5. 7, 24 ..14-16, 31. 4.
I~ 40. 5. 24. 16 pendency may be contemplated in that part
of the text of whl?h the grammar IS normal, but there is an appended clause which can hardly
be by the hand whICh wrote the beginning.
13 As to the case of diminution of the legacy, ante, p. 521.
1
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It is likely that this fideicommissum to buy and free was never a
common case, and it is also probable that the difficulty which certainly
exists in reconstructing t.he classical rules is in part due to the fact
that, on a considerable number of points, there were doubts among the
jurists. It is noticeable that even in A.D. 220 Alexander feels it -necessary to declare that such a gift is possible l •
1

OHAPTER XXIII.

C. 7. 4. 6.

MANUMISSION DURING THE EMPIRE (cont.). STATUTORY CHANGES.
Ll. IUNIA, AELIA SENTIA, FUFIA CANINIA.

OF these three statutes the first mentioned, perhaps the last in date,
was essentially different in object from the others. It enlarged existing
rights: they were restrictive. For this reason, and because some of the
provisions of the lex Aelia Sentia seem to presuppose the lex Iunia, it
is well to deal with this law first.
LEX IUNIA.

This statute defined the position of those who had been in libertate
t1.litione praetoris by the earlier law l • It made them latins, giving
them broadly the position of colonary latins, subject to certain disabilities of a very serious kind. Because of these restrictions they were
called Latini Iuniani to mark them off from the others 2. The cases
with which it dealt were, apparently, the slave freed by his bonitary
owner 3, the slave informally freed 4, and the slave freed under 30 5,
though as to this case we shall see that there is doubt as to what is
due to this lex and what to the lex Aelia Sentia 6 • Most of the points
of difficulty under this lex will be more conveniently discussed later:
here it is enough to mention a few points.
Notwithstanding the language of Gaius 7 it is clear that a bonitary
owner could give freedom by willS. It is hardly so clear whether he
could do it vindicta 9• And it seems that manumi,ssion censu must have
given civitas or nothing lo • Apparently the entry of the man's name
must have been ~ nullity, of no more force than any other mistake of
_the Censor'sll. And it does not seem that it amounted in itself to a
manumission inter amicos or per epistolam l2•
Ante, p. 444.

2 G. 1. 22; 3. 56.
G.1.167; Ulp. 1. 16; 11.19; 22.8; Fr. D. 9.
G.1.17,22; 3.56; Ulp.1.lD; Fr. Dos. 4, 6-9, 14; 0.7.6.1. Ante,p.444. Consent of
.consilium if dominus ~nder '40, G. 1. 41; post, p. 538.
5 G. 1. 17,18; Ulp. 1. 12.
6 Post, p. 542.
7 G~ 2. 267.
8 Dlp. 1. 23; '22. 8.
9 Post, p. 543.
10 See however Vangerow, Latini Iuniani, 20.
11 Mommsen, Rom. Staatsrecht (3) 2. 1. 374; Dr. P. R. 4. 52.
12 Ante, p. 446.
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Only such a slave was protected and ' thus became a latin as was
talis ut :r:raetor libertatem tueaturl. The language seems to contemplate
defects In the slave 2, and though, as we have seen 3, the limitation is
mainly referred to in connexion with the accompaniments of the manumission, it is important to remember that the words imply that protection
could be refused to unworthy slaves.
~ost, probably all, of the other cases of latinity we shall have to
?onsIder are of later origin. This type of status, having once been
Inv~nted, .had new ~roups added to it from time to time, by an economy
of InVentIOn to whICh the Romans were prone. 'Just as the rules as to
dediticii were made to apply to cases quite different from that for which
they were invented, and J unian latins themselves are an extension of
the idea of latinity, so there come to be latins under like rules who have
nothing to do with the lex Iunia.
There are cases of inferiority in manumission which it does not in
any way affect. Thus a peregrine owner could not give the slave in any
case a better status than that he had himself4. He could it seems use
o~ly informal methods. And it may be supposed that any latin owner
mIght use the method per vindictam, and any colonary latin that by will.
But we are without information 5.
The only other topic to consider in connexion with this lex is its
date.. It is aI-~~ys ,call:d lex Iuni.a by the classical writers 6, and usually
even In Just~man s tIme 7, but In one passage of the Institutes it is
called lex IUlua N orbana 8• No direct evidence as to date exists but as
the Fasti give consuls bearing the names Iunius and N orba~us for
A.D. 19, this has been commonly accepted as the correct date. The
matter. has been the subject of much controversy9, of whicn some statement IS necessary, though the point is not important enough to justify
a lo~g account. The same names are not found again in anyone year,
but In 82 B.C. one of the consuls is called Norbanus. This date is
impossible: Cicero, writing later 10, enumerates the modes of manumiss~on, ~nd could hardly have failed to mention so important a law
had It eXIsted. The date A.D. 19 is supported by the fact that the lex
cl.early bel~ngs to a time near that of the lex Aelia. And Gaius, by
hIS expressIOn per legem Aeliam Sentiam et Iuniam ll, seems to treat it
as the later of the two. But the absence of early authority for the
name Norbana makes the evidence for the actual year 19 very slight,

! Fr. Dos. S.

2 Vangerow, op. cit. 13.
.
4 Fr. Dos. 12; post, p. 594.
As to certam questIOns concermng the position of Junian Iatins,post, App. IV.
e.g.
6, 7,6 8,
etc.G. 1. 22, SO, 167; 2.110,275; 3. 56, 57, 70', DIp. 1. 10'' 3. 3', 1:1 . 16', 20 . 14·, FI' . Dos .
In. 3. 7. ~; C. 7. 6.1.
. . . . 8 In. 1. 5.3; Theoph. ad h. l.
See espeCIally Vangerow, LatIm Iumam, 4sqq.; Voigt, R. R. G. 2. 160' KarIowa R R G
1. 621; Cuq, Inst. Jurid. 2. 14S.
'
, . . .
10 Topica, 2.
11 G. 1. 80.
5

!

Ante, p. 4 4 ? .
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and there are serious difficulties. The lex Aelia Sentia, A.D. 4, creates
and deals with a case of J unian latinity, i.e. that of the person freed
under 30\ and thus assumes the existence of the status. No other
enactment of Tiberius extends 01' improves the rights of libertini: from
the lex Visellia 2 it would seem that the tendency was the other way.
Suetonius tells us that Augustus dealt with the different conditions of
libertini as well as with dediticii 3• This may refer either to the lex
Aelia as to persons under 30 or to the lex Iunia, but in either case it
seem~ to assume the existen~e of J unian latins under Augustus, and
thus to negative the date 19. But it is a mere general statement of
no great weight. It is plain that the lex Iunia invented the status.
The name shews it: we are frequently so told, and nearly every rule
relating to them is repeatedly referred to that law 4. Gaius tells us 5
that those who are Latini Iuniani were slaves before the lex Iunia,
which would not be true, for those freed under 30, if it were later than
the lex Aelia. No inference for the view that the lex Aelia was the
earlier can be drawn from the fact that it gives the right of anniculi
probatio only to latins manumitted under 30. This is not because at
that time there were no others, in which case the language of Gaius
in his account of the matter would be pleonastic, but because it is dealing
only with persons who would have been cives if it had not passed, and
so does not add a new class of cives as a wider provision would. On
the other hand, the lex Aelia may have put those freed under 30 merely
in libertate, and the lex Iunia have conferred latinity on them 6• It
must not be forgotten that one text refers the rules of anniculi probatio
to the lex Iunia 7• If this is correct one great difficulty in accepting
the later date is removed, since if it was not till later that a man
manumitted under 30 became a latin~ it is not easy to see how the
lex Aelia can have contemplated his marriage with a latin or a civis.
But the earlier and repeated testimony of Gaius 8 is more weighty than
an isolated text of Ulpian, especially as Gaius is more or less confirmed
by another text of Ulpian, unfortunately rather corrupt Y• It must also
be noted that some texts suggest that the lex Iunia dealt only with
informal manumission 10, though the weight of evidence is in favour of
a wider scope ll • Again Ulpian l2 tells us that slaves who had been gui~t~
of misconduct became, on manumission, dediticii, q'Lwquo modo manum~ss~
sunt, and adds that this was enacted ~y the lex Aeli~ Sentia. The
Post, p. 542.
2 Date however doubtful, see Willems, Droit Pub. Rom. 113.
Aug. 40.
4 See the texts cited in nn. 6, 7, S on p. 534.
G. 3.56.
6 So Vangerow, Lat. Iun., 4sqq.
Ulp. 3. 3.
8 G. 1. 29, 31, 66.
.
9 DIp. 7. 4.
DIp. 1.12, sometimes cited on this side, seems rather to SUppOl't the other VIew.
t.
See post, p. 536, n. 3.
10 Fr. Dos. 7; DIp. 1. 10.
So G. 1. 167 and DIp. 11., 19, dealing with tutela of la ms, seem
to treat the lex as dealing only with slaves freed by bomtal'Y OWllel'S.
11 e.g. G. 1. 22; 3. 56, etc.
12 DIp. 1. 11.
1
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words quoted have little point unless they are an allusion to informal
manumission. But this means that if the lex Aelia is earlier than the
lex Iunia, either Ulpian is wrong or a man freed informally would be
a slave if he had done no wrong-free if he were a rascal 1. l\IoreQver
Gaius 2 in dealing with the law as to the distribution of the goods of
deditieii uses language which implies that latini (iu,niani) existed at
the date of the lex Aelia. On the other hand in one text of Ulpian in
which he is speaking of the lex Aelia, his language is not that which
would have been expected if the lex Iunia had been the earlier: the
ideoque latinus fit is certainly an inference for the present: the lex is
cited as putting the man in libertate s• Most of these and many other
considerations (e.g. the general character of the policy of Augustus
as opposed to that of Tiberius) are weighed by Schneider in his full
discussion of the question 4, and he concludes that the lex Iunia is the
earlier. He thinks the name N orbana is a mere error, a view which
leads him to disregard, as evidence for any date, the occurrence in any
year of a magistrate called N orbanus. Indeed the real question is:
was the lex Iunia earlier or later than the lex Aelia? The actual year
matters little. There were a consul Iunius in B.C. 24 and a consul
N orbanus in B.C. 23. This has led to the view 5 that the law was passed
in the earlier year during the absence of Augustus in Spain, approved
by him on his return in the next year, and re-enacted perhaps with some
alteration. But this is an improbable suggestion: no other instance
exists of such a nomenclature resulting from such facts.
So far as the general question goes, opinion seems on the whole to
favour the view that the lex Iunia is the 01der 6. But the contrary
view has many supporters 7• Karlowa 8, following Brinz, argues strongly
for it. He points out that though Gaius says the lex Aelia deals with
latins under 30, he nowhere says that they got latinity by that law,
which must have been the case if the lex Iunia had already been passed.
Indeed in one text he implies that they got it through the lex Iunia 9•
Vangerow thinks (op. cit.13) that a criminal slave freed informally was not protected by the
Fr. Dos. 10. This would avoid the absurdity. He notes that the lex Iunia gives
latlmty to all persons protected. G. 3. 56. He holds it to be only by a Se. that these became
dediticii. The remarks of DIp. 1. 11 and G. 3. 74 that on this point the lex Aelia makes no
difference between formal and informal manumission he treats as l'eading later rules into the lex.
See Wlassak, Z. S. S. 28. 54 sqq.
,
2 G. 3.56, latini essent.
3 DIp. 1. 12.
So Vangerow, loco cit.
4 Schneider, Z. S. S. 5. 225sqq., 6. 186sqq., 7. 31sqq.
5 Du Caillaud, cit.
Schneider, Z. S. S. 5. 241.
6 See, e.g., Girard, Manuel, 124; Mommsen, Staatsr. (3) 3. 1. 626; Dr. Pub. Bom. 6. 2. 248;
Boby, Bom. Priv. Law, 1. 38, etc.
7 e.g. Cuq, Inst. Jurid. 2. 148; Karlowa, R.. R.. G.1. 621 sqq.; Holder, Z. S. S. 6. 205 sqq.,
7. 44 sq.
8 loco cit.
9 G. 3. 56.
The fact that it is not called Norbana by early writers he thinks proves nothing:
many consular laws are cited under one name. The point is, however, not that the absence of
the name Norbana shews that the lex is not of A.D. 19 but that the fact that it is once so
called 500 years after the assumed date proves little in favour of that date, especially as the 1I'1SS.
diller and the Greek paraphrase is equivalent to [hbana. Schneider, Z. S. S. 5. 225. Vangerow,
op. cit. 9, points out, however, that Norbanus was also called Iunius.
1
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It is true that the lex Aelia Sentia seems to speak of marriage of those
er 30 which implies latinity. Vangerow holds that the .lex
f reed und
,
G'
.
t d t 0Aelia Sentia spoke only of eontu,bernium and that alUS IS an e a lllo
•
•
•
the expression uxorem d'ueere 2•
On the whole, as Mommsen says3, while the prI~nty ?f the lex. Iunla
is the solution which creates least difficulty, cer~alnty IS . unattaInable.
But it is only certainty on this point that can gIve cer.taln~y ~s to the
meaning of some of the obscure text~ in w.hich ~he ?lasslCal Junsts seem
to be at odds on points connected WIth thIS leglslatlOll.
LEX AELIA SENTIA, A.D. 4.

This is a comprehensive enactment dealing with the rel~ti?ns between libertini and their patrons, and also i~posing restrIctlOns on
manumlSSlon. It I'S only with these
' last provlslOns that we are con.
cerned. There are four rules, which do not all start from the sam.~ pOlnt
'Of view or protect the same interests, but have the commo~ ~uahty that
between them they constitute the first inroad on the prmC1~l~ that a
formal manumission by a quiritary owner makes the man a e~v~s. The
rules need separate consideration.
.
1. 'The manumitter must not be under 20, otherWIse .th~ ~anumission is void ipso iure, the rule being prohibitory and nulhf~In~. . It
applies to all cases inter vivos or on death, and e:e~ soldIers .wIlls
are not exempt 5• As the law does not divide days It .IS ~nough If he
has completed the day before the 20th anniversary of hIS bIrthday. ~e
cannot then be said to be less than 20 and the lex does not reqture
· t b
ore than 20 6• The rule is in one respect very favourably
h lm 0 e m
d' '1 .
h' h
e manumitter was 20 when he made a co lCl In w IC
cons t rue d . If th
.
h'll
fi
he made a direct gift of liberty, it is immaterial that t e WI ,con r;
mation by which is needed, was made ?efore he reached t~at ~g~ .
Usually the codicil is read into the WIll, the effect of ,:hlCh IS In
some cases to destroy the gift 8 • The text in the Co~e gIves as. th~
reason for laying down the more favour~blerul~, nee emm potest~s ~ur~s
. dOW~~ eons~Od eatur
sed ~u
r . This , which IS not lIterally correct,. SInce 1It
is a question of potestas iuris, must mean that as the case IS. clear!
not within the mischief attacked by the rule, and the rule Itself 18
restrictive of a civil right, it is to be construed narrowly. The rule
applies only to a manumission: thus a mi~or. ple?gee .o~ a slave can
give the assent without which the manumlsslOn IS VOld .
00

1
4

5
7
9

G. 1. 31.
2 op. cit. 8.
G. 1. 38-40; Ulp. 1. 13; In. 1. 6. 4-7; C. 2. 30. 3. pr.
29. 1. 29. 1; 40. 4. 3; C. 6. 21. 4. 1.
461 464
C. 7. 2. 1.
8 Ante, pp.
,
.
40. 2. 4. 2; post, p. 573.

3

loc. cit.

6

40. 1. 1.

538

Lex Aelia Sentia: Age of Manumitter

As might be expected attempts were made to evade the lex. One .
at least of these was checked by a Senatusconsult which provided that
a gift by a minor to a man of f\:Ill age, in order that he might free, was
void 1. In the same way he could not, in .his will, validly direct liberty
to be given 2. Where a minor sold a slave ut manumittatl1r, the sale
was void, even th0ugh the slave was delivered, and even though the
intent of the minor vendor was that the manumission was not to take
place till he was of age 3. The point is that his judgment was n0t
regarded as yet sound enough, and if the transaction was allowed to
stand, he would be unable to change his mind. Where a common
owner, a minor, abandoned his share to a common owner animo
manumittendi, the receiver could not free- the transaction being null:
nihil aget 4• Where a minor released a debtor on his promising to free a
slave, the stipulation was void, and there was thus no novation of the
old debt 5• It is evident that the Senatusconsult 6 was somewhat general
in its terms. Probably it prohibited what Proculus calls fraus legi 7, and
left a good deal of room for juristic interpretations. The fact that there
was a gradual development may perhaps account for the view attributed
to the early Campanus, that if a minor requested his heres to free a
slave of his (i.e. of the heres), this was valid and not affected by the
lex 9• It is not easy to distinguish this from the last case: presumably
the lex and the Senatusconsult were at first regarded as applying only
to freedom given to the minor's own slave 10.
But where a filiusfamilias freed under the authorisation of his '
paterfa?nilias, this was valid whatever the age of the minor, for here the
father was the true manumitter l l•
All this is subject to the very important exception that if causa was
shewn to a body called the Oonsili'L/Jm, the minor might with its approval
manumit per vindictam, and as proof of the causa did away with the
statutory bar, he might even free informally, with the effect of making
the slave a latin 12. But, ordinarily, the manumission was done at once,
on approval of the causa, by vindicta, before the magistrate whose
consili'L/Jm had approved: hence the manumission is sometimes said to
be done apud consilium l3 • This consilium was a council chosen by the
J

. ~ 40. 9. 7. 1; 18. 7. 4; C. 7. 11. 4. The Se. seems only to have confirmed a juristic rule.
C. 7. 4. 5. See below, n. 9.
3 18. 7. 4.
4 40.9 . 16.1.
5 45.1. 66.
6 C. 7. 11. 4.
7 40. 9. 7. 1.
8 i.e. apart from Sce.
9 40.5.34. 1. As to the date of Campanus, see Roby, Intr. to Dig. elv.
10 See n .. 1. A minor freed a slave intel' vivos, and in his will gave him a legacy. After he
m~d~ ~he w~ he sold t~e man? the buyer fr~ed ~im before the minor died. The legacy was
VOId. It.was Ill. effect a gIft to hIS own slave s~ne l~be1·tate, 30. 102, ante, p. 144. A minor freed
a slave ~nte.r v~vos, having by will made a fideicommissum of the estate to which the slave was
attached wIth ItS slaves. The man was not included: the manumission though void shewed
that he did not mean him to be included, 33. 7. 3. 1.
"
11 40. 1. 16. Ante, pp. 457 sqq.
12 G. 1. 37, 1.
III G. 1. 38; D. 40. 2. 24, 25; Fr. Dos. 13. As to the unity of the whole transaction see
Wlassak, Z . S. S. 28.37 sqq.
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magistrate who presided in it. It consisted, at Rome, of five Senators and
five Equites, and it sat to enqtlire into' causae on certain specified days.
In the provinces.it consisted of 20 Recuperatores, Roman citizens, a;nd
this class of business was attended to on the last day of the Oon'ventus,
the judicial Assize or Session 1. This particular business however bardly
seems to have been looked on as judicial, since we learn that a person
domiciled in one province could shew cause in this way, and manumit,
in any other province in which he chanced to be 2• It was immaterial
that the Praetor W!:lO presided was his tutor3. The magistrate himself
might be under 20: this would not prevent him from presiding, unless
it were his own slave: in that case he could not do so in earlier classical
law, as he would have to nominate the consilium 4 •
As to what was a sufficient causa, we have a considerable list, and
we are told moreover that there was no hard and fast rule: the sufficiency
of the causa would be determined in each case 5• A cause duly approved,
whatever it was, sufficed, and after the manumission it could not be
called into question. Thus an enactment of Valerian lays it down that
while a manumission by one under 20 without cause shewn was a mere
nullity, one after cause shewn did not admit even of restitutio in integrum:
liberty is irrevocable 6. This is only an application of a well-known
principle. But a text of Marcian goes a little further. He tells us that
Antoninus Pius laid it down, that when once the ca1,/Jsa had been accepted,
then, however defective it really was, the liberty must proceed: causas
probatas revocari non oportere . .. nam ca'L/Jsae probationi c0n.tradicendum, non etiarn causa iam probata retractanda est 7 • ThIS ~eans
presumably that there was no appeal: it would not prevent a magIstrate
•
from vetoing any further steps, where a fraud was proved 8.
Apparently the only fixed requirement for a causa (and thIS was .a
creation of practice) was that it must be honesta causa, non ex l'L/Jxuna
sed ex affectu, non deliciis sed iustis affectionibus 9• Among the more
obvious causae were blood-relationship of any kind or degree, the
relation of nurse or paedagogus, foster parent or child, foster brother
or sister 10. The causa might be notable services in the past, e.g. the
protection of life or honour 11 •
G.1. 20; Ulp.1. 13a.
240.2.15.5; cp. 40. 5. 51. 7.
s 40. 2. 1.
4 D. 1. 10. 2; but see ante, p. 454.
5 40. 2. 15. 1; G. 1. 19.
6 ~. 2. 30. 3. P?·.; D. 4. 3. 7. p1'.
.
.
.
7 40.2.9. 1. This may mean no more, but It seems to Imply that, causae probatw havmg
annulled his incapacity, he can now free.
.
8 These texts cleal only with insufficiency of causa; others shew the rule to be the same III
case of falsa cat£sa, In. 1. 6. 6; C. 7. 1. 1. See Haenel, Diss. Domm. 166.. If approval was
obtained throuah culZJa or fraud of the libe1·tt£S there was a remedy,. even l~ extreme cases a
criminal remedy, C. 2. 30. 3. pr. This seems to imply more than mere IllsuffiClency.
9 40.2. 16. pT.
J!
t
h'ld
l' d
. 11
10 G. 1. 19, 39; In. 1. 6.5; D. 40. 2. 11-14. pr. The case O.l ~os er c 1
app le espec~a y
to women freeing, but it was allowed in case of men who had provIded for nurture of the chIld.
11 40.2. 9.pT. , 15. 1.
1
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There is more complication as to those causae which contemplated
the future. If the slave was over 18, desire to have him as a procurator
was enough \ provided that the manumitter had more than one slave 2.
It is laid down, though not without some doubts, that the desire to have
the man as, tutor was not enough: the reason assigned being that he
who needs a tutor is not fit to choose one 3 • The reason seems hardly
satisfactory. The enquiry into the sufficiency of the causa would
include an enquiry into the fitness of the man. The argument of the
text seems indeed to suppose that the cases in which manumission by
a minor was allowed were those in which even an immature mind was
able to decide, but it is obvious that this was not the principle at all.
The truth is that for pupilli without testamentary or statutory tutores
the law provided another well-known method of appointment.
A common and much discussed causa was intention to marry. To
make such a causa admissible it was required by a Senatusconsult
(perhaps the one which dealt with fraus legi) that the minor should
swear to marry the woman within six months. If he did not so marry,
the manumission was null 4, so that if she bad a child in the meantime,
its status was in suspense till the marriage or the expiration of the six
months 5. There were obvious limitations on this causa. Not more than
one could be freed for this purpose, and the manumitter must be of a
class a member of which might reasonably marry a libertina 6• . That the
woman might marry a third person was no causa, and if no other was
shewn, then, even though, e.g. on divorce by the third party, the minor
married her within the six months, this did not save the manumission :
it was simply void, and could not be saved by an ex post facto causa 7.
A woman freed matrimonii causa could not refuse 8 or marry any
other without the manumitter's renunciation of his right 9• It is said
that she could not divorce, but this is contrary to the Roman conception
of marriage, and the rule, as J ulian says, really means that if she did
divorce, she could not marry anyone else. No doubt the patron could
di vorce her 10.
1 40. 2. 13. The Institutes make it 17, the minimum age for postttlatio in iure: our text may
mean, having entered on his 18th year.
2 Ibid.
The language of this text does not shew whether this rule was confined to this case
or not. It is a juristic rule probably more accurately expressed as being that if he was the only
slave a specially strong causa would be needed.
3 40. 2. 25.
4 40. 2. 13.
D 40. 2. 19.
6 40. 2. 20. 2.
Spado could free rnatTirnonii causa as he could marry: castratus could not,
23. 3. 39. 1; 40. 2. 14. 1.
7 40. 9. 21. Common owners could not free rnat1'irnonii causa: as to the share of one this
was for marriage to a third person which was not enough, 40. 2.15. 4. The technical difficulty
was easily overcome.
9 23. 2. 51.
s 23. 2. 29.
10 24. 2. 10, 11. It must be remembered that there was no manumission at all unless the minor
!parried her within six months. She was of course not so bound if he was under a fc. to free
her, 23. 2. 50. As to the rule in case of acquisition ut rnanurnittatu1' or purchase suis numrnis,
see 23. 2. 45, and post, Ch. XXVII.
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.f
distinct cases.
e
Id do so b jideicommissum, and that the gl t
by will, but that he cou
Y t whom the minor could have
would be valid, if the man wda~ one ~s]~ We are not told that the
.f he had free ~nter vtVOS •
.
shewn cause, 1
d . d d the form of the texts IS
adult jiduciarrius must shew caus:, atn .' ~ ~: free and the transfer to
,
oppose d to this . He had a penec ng
S Post, Ch. XXVII.
1 20. 3.
2 40.2. 15. pr.
1 40. 2
40 2 20. 1.
5 40. 2. 16. 1.
7 Post, Ch. XXVII.
1
4 40..
.p1., . ' b J . l' Scient 267 sq.
~~~~r~~tlY A. Fa er, url~P' 9 4<\!. i;O' ~~~ible on the. f,?rm of the texts that the
10 40. 5. 4. 18 j C,. 6. 21. 4. ~d ~~v!' b~'en shew~, is due to JustmIan. ,
authorisation to free, If cause co

: 2g

·1t· '..

542

Lex A elia 8entia: Age of Slave

[PT. II

him could not be regarded a~ null as it could inter vivos l • If, however,
the slave .attempted to put In operation the compulsory machinery he
would have to satisfy the court that a cGtusa existed Another c" .
that of fid'
.
f .
.
ase IS
a
.e~?o~m~ssurr: 0 lIberty imposed on a minor. Here we are
told by Papmmn '. consIstently with his view in the case of a slave
donatus ut mamtrmttatu1", that the minor must prove the causa. In this
case the ~an :would not become free ipso facto without the intervention
of a magIsterial decree.
It has already been ~oted that the presence of causa nullified the
statutor1 def~ct. Accor~mgly.it justified some of those acts, by a minor,
manum~ttend~ causa, whICh wIthout it were
.
vOI'd . Th us a mm
. or WIt
. h
causa
could
convey
his
part
to
the
co-owner
fo'
.
.
h
h
Id t . h
I manu mISSIOn tough
e c~u. no. WIt out 3• But the existence of causa did not do a~va with
restrictIOns
of the lex Aelia SentI'a. Th us an ~nJans
. ,/ Ycou Id
fmdependent
'
not ree, whatever hIS causa was, for he could not be authori d . d h'
tutor could
. ,.(,ans could however se
IS
b not free . A pup~'ZZus not mJ
freeantutm'e
auctore, ut not, says Paul, so that the peculium passed 4.
'
11. The slave must be over 30 or he does not become a civis 5•
There ca,?- be no doubt that the lex Aelia Sentia went as far as this'
:vhether It. went further and defined a slave freed under 30 as a lati~
'lIS uncertam.
If th l The answer depends on th e reIt'
a Ive d ates 0 f the two
eges.
, e ex Iunia ~a~ the later, the lex Aelia probably placed such
person~ In the same. posItIOn as those informally freed 6. The effect of
cafusa IS exactly as In the last case, i.e. if the man 'were freed vindicta
a ter
. h owever some dlffi. '
I cause approved ' he became a civis 7. Th ere IS
~u ty. as t.o what happened if there were no causa. If he was manumitted
sy WIll dIrectl!, he b~came a latin: there could be no question of causa 8•
. .
censu. If
ho too there IS no sIgn -o f causa In relatI'on to manu mISSIOn
t e ma~ :as over 30 he. be~ame a civis: if he was not it was presumab,~y vOld. But the pomt IS u.nimportant, for when these texts were
wntten, the census was long obsolete in practice If th
. .
Id
.
e manumlSSlOn
was informal th
, e man cou not be a civis in any case, so that proof of
causa would serve no purpose. We have seen that a man under 20
1 Ante, p. 538.
2 40. 1. 20. 1; Pap. Resp. 9. 5 (Kruger) m
. f
'
40.2: 20. pT. (where the 20 is correct asthet ay. le er ~o th~s case ,or ~o.th~ slave under 30.
conflIct. Ulpian means that the pr~of of thex~ IS ~eaIm.g WIth 7'est1,tutw W 1,nteg7'um) is not in
consilium has to consider.
e.l c. IS a SImple matter, and that is all that the
3 40. 9. 16. 1,.immaterially altered. A minor wh h
b
.
fc. to free can alIenate to another with a direct' t of. as ought ut manunnttatu7' or is under a
~ 40. 2.24. The tutor could not in general ~~~h~ri~:e~ ~. 9't ~6. PA?'" se~ ante, pp. 524, 538.
G.1. 18; UIp. 1. 12. Van er
('
.ona..1,.o.
ccanas, PreCIs, § 148.
12.; Fr. Dos. 17; 'Dheophil. 1. 5~ C~';.
~)tt:ZtS£1f.') s~ewf (CItmg G . .!. 17, 18, 29,31; UIp.1.
beco~e a .civ~s, not that the manumission 'is void e ru e 0 the texts IS that the man does not
68 1,.e:
W hbe?'tate, ante, p. 446.
.
7
'
Ib1,d.;
G. 1. 17.
9 G · 1. 18; Ulp. 1. 12; Fr. Dos. 17.
F r. Dos. 17.
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could not give liberty even by way of postponed fideicommissum • The
same reason does not apply here, and we are told 2 that a direct or fideioommissary gift of liberty to take effect when the man reached 30 was
valid. The distinction shews that the reason for refusing civitas to
slaves freed under 30 was not that till that age it was not possible to
be sure of their fitness, but that till that age they were not fit to be
entrusted with the responsibilities of citizenship.
The effect (j)f manumissi0n vindicta sine consilio is not clear: the
only text on the matter is oorrupt. As it stands it tells us that (lex?)
3
sine consilio man.u missum Oaesaris servum manere putat • This is absurd.
He cannot manere what he has not been. Nor is the:re any reason why
he ,should become the property of Caesar: a derelictio would not have t.his
effect, but would 1eave him res nullius, and ma,Rumission, which leaves
4
the manumitter patronus, is much less than that • The text does not
say who putat: it must presumably be the lex which is the subject of
the preceding and the following sentences. To say that a lex putat in a .
text which is setting forth its provisions is perhaps unexampled 5. Of
the many suggestions for emendation 6, the old one that the wGrd was
originally the name of some jurist is the most plausible. To make this
sort of emendation rational it must be assumed that in early law, at
least in the opinion of some jurists, manumission vindicta could not
make a man a latin: it must be civitas or nothing. There aIle some
circumstances which tend to make this possible. No specific case of
manumission vindicta giving latinity can be found in classical texts,
7
and though some are mentioned in Justinian's constitution abolishing
latinity, they all seem to be instances of that mass of legislation and
practice, creative ·of latinity, which he tells us overlay the ancient law,8
and of which, as he also tells us, he was at pains to remove the traces •
Moreover manumission vindicta is an actus legitimus of ext:reme antiquity,
and for this reason may have been regarded as a nullity if not completely
operative 9. However this may be, it is probable that practioe e3lrly
.1

2

C,
5. j 10.2.39.2; 40.4.38.1; 40.7. 13. 5; 34.5.29; cited by Vangerow, op. cit. 38.
G. 7,4.
2. 276

s4 Ulp.
1. make
12. him seTVUS sine domino (Fr. Dos. 11), but that 'is not quite
It may

~~e sam~ ~hing.

The expression aoes occur, but not apparently as a reference to an explICIt prOVIsIOn. See
40. ,7 .25 and Cicero"de Rep. 4, cited Vangerow, op. cit. 25.
6 Among them are: to omit Oaesa7is, to substitute Senatus (suggesting regulation by Sc.), 'to
substitute the name of a lex. These Vangerow cites and rejects on what seem adequate'grounds
(op, cit , 25 sq.). He !lIs? rejects the suggestion of the name of a jurist (Cassius j Ca~lius
Sabinus) on less convlllcmg grounds. He treats the whole clause as a gloss. He consIders
that the act, as it shews intention to free, is an informal manumission. This ignores the probable
view that not every declaration makes the man free, but only one which comes within the
conceptions inte7' amicos or per epistolam. Ante, p. 446. He also :urges that the statutory bar
to its giving civitas ought not to have prevented it from producmg other effects. See also
Kruger, ad h. l. Schneider thinks the text rational as it stands (Z. S. S. 6. 189; 7. 31 sqq.), but
see Holder, Z. S. S. 6. 205sqq.; 7. 44 sq. Justinian deals with this case apart from the other
cases of latinity, C. 7. 15. 2.
7 C. 7.6.6,7.
8 The hypothesis of later legislation might account for the obscure texts as to Se?'VUS
pigneTaticius and fructu(p'ius, post, pp. 574, 579.
9 Cp. 50. 17. 77; see App. IV.
5
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developed disregarding these considerations, and from the generality
of <?"alus' language in connexion with anniculi probatioI, it seems
possIble that for him both formal and informal modes were on the
same level, as to the present point.
Ill. Manumission in fraud of creditors or patron is void.
This will be dealt with fully in the law of Justinian's time. Here it
is enou~h to state a few general rules. The rule applied to peregrine
manumltters though the other parts of the lex did not 2. The manumission was absolutely void 3.
A manumission was fraudulent if the manumitter was and knew
himself to be, insolvent either before or as a result of the m~numission
and it m~st.be shewn t~at the creditors actually were injured 4• Thu~
a manumlSSlOn was not In fraud of creditors if the manumitter had a
maritime venture under way, which at the time had become a total loss
though he did not know it5. .
,
Fraud on the patron would occur for instance if a libertus made it
im~ossible for. himself to render the due aids and services, or if a dying
latln freed hIS slaves, or if a civis libertus did so when he had no
children. We are, however, without any direct information as to this
rule, and can only argue by analogy from the rules as to alienations in
fraud of patron 6. The rule as to the patron does not recur under
Justinian's law and even traces of it are hardly discoverable 7. There
are very few references to it even in the classical law.
IV. Certain slaves become on manumission dediticii.
These were slaves who had been punished by their master with
ch~ins or brandi~g or imprisonment, or had been tortured for wrongdomg, and convICted or made to fight with wild beasts. On manumission they were in numero dediticiorum, no matter how formal the
manumission, or how complete the capacity of all parties in other
respects B• This type was a mere addition to a pre-existing class, the
'dediticii, with whose origin we are not concerned.
The different possibilities as ' to form of manumission make some
?i~culty in this connexion: . In the case of will the matter is plain, but
It IS clear that the manumlSSlOn might be inter vivos 9. If it was formal
and subject to no defect but the badness of the slave, he became a
1 G. 1. .29-31, see also G. 1. 18.
2 G. 1. 47.
3 Proh~bet lex, VIp. 1. 15; obstat libertati, vetat, Fr. Dos. 16; nil agit liberi non fiunt G 1
37,47. Seefurther,post,p.,563.
"
..
<I In. 1. 6. 3; C. 7. 11. 1.
No merit of the slave would save the gift if creditors suffered
40.9.23.
.
'
540.9.10.
6 P. 3. 3; D. 38. 5.
7 40. 12. 9. 2.
See Bodemeyer, Ope cit., 22.
8 G. 1. 13; VIp. 1. 5, 11.
9 G. 1. 15; Ulp. 1. 11.
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dediticius. Bu:t the manumission might .be ' such as to have made
the man a latin apart from his defect. If and when the view was
adopted, that manumission vindicta need not make the man a civis\
there was no difficulty in the case of manumission vindicta of one under
30, sine causa. But informal manumission creates a dilemma. If the
lex Aelia makes him a dediticius and the lex Iunia is later, it follows
that the rascal would be free, though a dediticius, while the honest man
:would be still a slave, though in libertate. The difficulty does not exist
if the lex Iunia is the earlier. On the other view, the solution of
Vangerow 2 may be stated, that the lex Aelia Sentia applied its rule as
to dediticii only to formal manu missions, and that its extension to an
forms was due to a later Senatusconsult. But this is rather heroic in
view of the texts which say that for this purpose the lex Aelia did not,
distinguish between the forms 3 • It involves the further corollary that
after the lex Aelia the informal manumission of such a degraded slave
was a nullity, since it is clear that the lex Iunia gave latinity to a1l 4 who
were protected by the Praetor. This is in itself not improbable, for, as
Vangerow remarks, they would be just the persons to whom the Praetor
might refuse his protection. But the texts give no hint of all this and
much of it is, as we have seen, in contradiction with them. On the
whole evidence the view that the lex Iunia was the earliest seems to be
the most probable.
'rheir position was carefully defined. They were incapable of civitas,
and thus, for instance, if they satisfied all the rules of erroris causae
probatio, though the other effects of the rule were produced, the
deditician member of the union remained a dediticius 5• They had no
testamenti factio of any kind. They could neither make wills nor take
under them 6. Their property reverted to their patron on their death
under rules which hardly concern us, but which seem to have been
obscurely stated in the lex 7• It appears to have provided that the bona
were to go as if they had not been dediticii 8• This might mean "as if
they were still slaves." But it was construed as meaning" as if they
had not suffered from the defect which made them dediticii." This
interpretation, however, itself needed limitation. As it stands it would
make the goods go as those of a latin in some cases and as those of a
civis in the others. But this would be to give a right to the children, as
well as a right of testation. N either of these existed, and the rule of the
classical jurists was that the goods were to go to the patron in any case,
as those of a latin, if the man would have.been a latin but f<?r his offence,
1
3
I)

7
8

..Ante, p. 543.
2 Ope cit. 13; Wlassak, Z. S. S. 28. 57 sqq.
G. 1. 15 j 3. 76 j Ulp. 1. 11.
<I G. 3. 56, cit. Vangerow, lac. cit.
G. 1. 15, 26,67,68.
, 6 G.l. 25 j' Ulp: 20. 14j ' 22. 2.
G. 3. 74-76. See as to these Schneider, Z. S. S. 6. 198sqq.
'
As to this form see the Berlin Fragment, printed in Collectio lib. iuris anteiust., 3. 299.
B. R. L ,
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otherwise as those of a civis. In the first case this would be a reversion
of peculium, in the ,other it would be a succession, the distinction being
important in many waysl.
If they stayed, or dwelt, within 100 miles of Rome, they were sold
into perpetual slavery beyond that limit, and if then freed they became,
so Gaius tells us, servi populi Romani. Though Gaius seems to say
that these detailed provisions are in the lex Aelia Sentia, this is not the
necessary meaning of his words, and there may have been senatusconsulta 2,
The disabilities resulting from this degradation are very grave, and
Paul shews that very definite rules were laid down as to the cases in
which it took effect. Thus torture without confession was no bar to
complete liberty, nor was punishment by one under a fideicommissum to
free, since he could not make the position of the slave worse. N or, for
the same reason, was punishment ' by one of two owners, or by pledgee
or pledgor of the slave, or by a master who was insane or a pupillus.
But punishment by a subordinate whose act was authorised or ratified
was enough. Here, however, if the master knew that the man was
innocent, at any time before the punishment was actually inflicted, the
facts would not be a bar to future complete liberty 3.
N one of these four restrictions applied, not even the last, in a case
of manumission by will to provide a necessarius heres to an insolvent4, in
order to avoid intestacy resulting from refusal of the heres to enter. We
have already discussed the general principles of the law as to these
heredes necessarii 5, and a word or two here will suffice. The privilege
was strictly and narrowly construed. If any other heres entered, the gift
to the slave was not saved 6, and it was only against the restrictions of
the lex Aelia Sentia that the exception held good 7,
LEX FUFIA CANINIA (B.e. 2)8.

Slaves were very numerous in the Augustan age-an individual
civis sometimes owned thousands-a state of things very different from
that existing in earlier days, if tradition is to be believed 9. It was a
natural consequence that manumission became frequent. It appears
indeed that the number of libertini became a public danger. Manumission by will was the most common, as it cost the owner nothing, and
ensured the attendance of a number of grateful liberti at his funeral.
The result was an undesirable increase in the number of libertini, and
1 G. 3. 64-70.
2 G. 1. 27; 1. 160.
3 P. 4. 12. 3- 8.
That children of dediticii could become cives appears from the rules of
el'rol'is causae p1'Obatio, G. 1. 26,67,68. As not subject to the special disabilities of their mother
they were presuniably on the same level as ordinary pe1'egrini of the region. See Ulp. 22. 2.
4 G. 1. 21; Ulp.l. 14; In. 1. 6. ,1; C. 6. 27. 1; D . 40. 4. 27. "
5 Ante, pp. 505 sqq.
6 Ulp. 1. 14.
.
. 7 28. ? 84 . .p1·,
8 See Mitteis, Z. S. S; 27. 357.
9 See the cases mentIOned III Apulems, Apol. 17. See also Wallon, Ope cit. 2. Ch. rn.
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occasional ruin to heredes. The lex Fu:f1a Caninia was passed to check
the evil. It provided that a man with 2 slaves could free both by his
will, with 2 to 10, one half, with 10 to 30, one third, with 30 to 100, one
fourth, with 100 to 500, one fifth, and never more than a hundred 1. The
maximum in each case is called the legitimus numerus 2 • The lex further
provided that the power of manumission was never to be diminished by
an increase in the number of slaves 3• If more than the right number
were freed, only the earlier, up to the legitimus numerus were free 4.
To prevent evasion the lex required that they should be freed nominatim 5 : the sc. Orphitianum provided that a clear description would do
as well, if there were no ambiguity, for instance, "my cook," if there
were only one, or "whoever shall be born of such and such an ancilla 6."
If the gift broke this rule, e.g. a gift of freedom to "all my slaves," the
whole gift was void 7• So also if the names were written in a circle in
such a way that it was impossible to say which came first, the whole
was declared void under a provision of the lex annulling quae in fraudem
eius facta sint. Other ' similar attempts to evade the lex were met by
senatusconsulta 8, which have, however, left little trace, There may be,
indeed, one case. The lex applied only to manumission by will or codicil 9,
and Gaius tells us that it left manumission vindicta, censu, and inter
amicos quite free 10. His epitomato'r makes a similar remark, substituting in ecclesiis aut ante consulem aut per epistolam aut inter amicos,
but he adds that if a man on the point of death freed a number of slaves
inter vivos, in fraudem legis, the manumissions were valid only up to the
legitim~~s numerus ll • Perhaps this is the effect of a SenatusconsultI 2•
In calculating the number of slaves, fugitive slaves were taken into
account, a rule for which Paul finds it necessary to give the reason that
such slaves are still possessed by their owner 13• We are nowhere told
how common slaves were reckoned. As the common owners' rights in
the slave were in nearly every case pro parte 14, it is probable that the
slave counted only as a fraction.
N one of these texts applies the rule in express terms to fideicommissary gifts, and the enactment by which Justinian repeals the lex
Fufia Caninia 15 is rather ambiguous. It is plain, however, that unless it
did apply to them it' must have been nearly nugatory, and Paul, dealing
G.l. 43; P. 4. 14. 4; Ulp.l. 24.
2 P . 4. 1. 16.
'
e.g. a man with 30 to 43 could free 10. With 44 he could free n.G. 1. 45; Ulp. 1. 24.
G. 1. 46; G. Ep. 1. 2. 2. Liberties in a codicil were treated as subsequent to those in a
will, though the will were later, since they owed their validity to the will, P. 4. 14. 2.
•
5 Ulp.1. 25; P. 4.14.1.
6 P. 4. 14.1.
7 G. Ep. 1. 2. 2.
10
8 G. 1. 46.
, ' 11 "
"
9 G. 1. 44; P. 4.14. 1.
G. 1. 44.
G. Ep. 1. 2. 1.
12 Probably later than Gaius.
The text limits the rule to the case in which the master is
already ill (of the malady of which he dies): probably no other evidence was needed to prove
fraus legi, G. Ep. 1. 2. 3, 4.
13 P. 4. 14. 3. Huschke (ad h.l.) points out that the lex says habet.
14 Ante, p . 379.
15 C. 7. 3. 1.
1
3
4
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with this lex, gives, as an illustrative case, qui ex ea ancilla nasc.e tur\
which could have been effective only as a fideicommissum , It has been
suggested 2 that as at the time of the enactment fideicommissa were
novelties, it probably did not apply to them at first, but was made to do
so by one of the senatusconsu.lta to which Gaius refers. The writer
notes that the various senatusconsulta affecting fideicommissary gifts of
liberty do not begin till the time of Hadrian. He thinks that Justinian's
enactment 3, abolishing the rule, is clear for its application to fideicommissa in later law, and he cites a text of Paul 4 in the Digest which
seems to shew that it applied in the time of N eratius. There seems
little reason to suppose a Senatusconsult: such a case would be well
within a possible juristic interpretation of the prohibition of fraud
contained in the lex. And the language of Paul's text is much in favour
of thi~ view 5•
Before passing to the law of Justinian, it may be well to discuss
shortly the circumstances under which the status of latinity could
arise 6• The foll~wing list has no claim to completeness.
1. The slave informally freed by a competent dominus 7. It has
been shewn by Wlassak that the classical law knew of but two of these
modes, per epistolam and inter amicos, and that manumission in convivio
is of much later introduction 8. He remarks also that there is nothing
in the form of the rule in the lex Iunia to prevent its application to
methods of later introduction 9. The form of manumission inter amicos
is not very precise. In one, the record of which has come down to us 10,
the witnesses do not sign and are not named. The transaction was in
Egypt and some of its provisions are coloured by Greek lawll, but there
is no reason to doubt that this was in conformity with Roman practice.
Hence the idea would naturally app~ar that any public manifestation of
intent sufficed. This accounts for the acceptance of manumission in
convivio 12, and the enactment of Justinian abolishing latinity gives other
instances of the same thing, such as declaring apud acta that he is a
son 13, giving him or destroying the papers evidencing his slaveryl4, and
P. 4.14. 1.
2 Bodemeyer, 0p. cit: 34.
3 C. 7. 3. 1.
4 35 . 1. 37.
Bodemeyer (op . cit. 33) considers whether the rule applied to soldiers' wills. He thinks the
rule as to naming did, as even a miles might not institute an incerta persona, In. 2. 20. 25.
From 40.4. 51 he thinks the main rule did not. It is not, however, clear that the centurio is
freeing all his slaves: He remarks that 29. 1. 29. 1 shews only that some restrictions applied,
not. that .this one ·dld. The text looks altered, and it is possible that it is precisely · this lex
whlCh has been struck out, as repealed.
.
. .
6 As to ·other legislative restrictions, see post, Ch. xxv., and as to iteratio, post, App. IV.
For most of the following cases see Vangerow, Latini Iuniani, Capp: I, v .
.
7 G. 1..17; Fr. Dos. 4.
..
B Z. S. S. 26. 374,404; ante, p. 446.
.
9 op. · c~t. 4'20.
.
. 10 Girard, Textes, Appendice.
.
11 Mitteis, Reichsr. und Volksr. 8 sqq.
There was a money payment and the person who
provided it undertook not to claim the freedwoman as a slave. A right to keep her till
reimbursement is common in Greek documents. See, e.g., Dareste, Recueil des Inscr. Jurid.
Grecq. n. 263, 267, 274. .
. .
12 G. Ep. 1. 2.
13 C. 7. 6. 10.
14 C. 7. ·6. 11.
1
5
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perhaps also the direction in the will that he is to stand~ p~le~tus~ at the
grave of the deceased 1. It is observable that here It IS IndIff~r~nt
whether the direction is by the deceased or the heres. J ustmIan
provides that even if there was no intention t~ free bu~ onl~ to make a
false shew of humanity, the men are to be c~ves, but In thIS case they
would not have been latins in earlier law. It may be added that the lex
Iunia required the manumission to be nominatim 2 , but all this means is
that the slaves must be evidenter denotati 3 •
.
.
•
2. A slave informally freed by a master under 20, with the approval
of the Consilium ".
3. A slave manumitted under 30 5•
ner6. N eit~er
4. A slave manumitted by his merely bonitary
Gains nor Ulpian enumerates the relevant cases of, bomtary ownershIp:
the latter mentions, as an illustration, the typlCal case of a slave
acquired by mere traditio. But the rule must have applied equally to
other cases of Praetorian ownership. Such would be the case of one
held by praetorian succession (bonor'L('m possessio ~um 're), the case ' of a
slave ductus under a noxal action, that of one reCeIved under a decree of
missio in possessionem, or a bonorum venditio. The case of a sl~ve
handed over under a fideicommissum is no doubt on the sa.me. fOOtlOg,
unless he was formally conveyed. The case of an owner ~n ~nteg:um
restitutus, in respect of a slave, might seem to be .o~ the same le.v~l, sI~ce
it is a praetorian remedy, contradictory of. th~ cIvlI law, and gIvmg rIse
to actiones fictitiae and the like. But It IS . clear that ~he ~raetor
restored the old state of things so far as possIble, so that m thIS case
such a reconveyance would be compelled (either. officio iudicis
b~ the
Praetor himself in those cases in which he carned out the rest~tutw) as
•
would resto~e the quiritary ownership 7,
5. By an edict of Claudius a slave cast out ?eca~se of ~lCkness
became free and a latin, provided the master publwe ejected hIm and,
having the means, took no steps to have him looked after or sent to a

0:v

0:

hospitalB.
,
.
6. If a slave had brought a causa liberalis agamst hIS mast~r and
lost and the price of the slave was paid to his master by an outSIder .to
sec~re his manumission 9 , the slave, on manumission, became only a ~a~m,
as a sort of punishmenVo. The date of this is not known: J ustIman
credits it to antiq-uitas. It must have been express enactment.
.
7. If an ancilla was marri~d by her domim('s to a freema~, WIth a
dos, she became ~ lat~n. This may be no more than a case of Informal
C. 7. 6. 5.
See ante, p . .460, and post, p. 556.
5 G. 1. 17 j DIp. 1. 12.
7 4.2. 9. 7,10.1; 4.4.24.4.
9 Post , p. 640 . .

1
3

Ulp. 1. 10;

Wlassak, lac . cit .
G. 1. 41.
.
G. 1. 35., 167; DIp. 1. 16; 22. 8.
B C. 7. 6. 3; ante, p _36.

2

4

6

10

C. 7. 6. 8.
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18. If a slave was under usufruct he could not be freed.

C. 7.
2
:1 C.
Th.6. 2.9. 22. 1; ante, p. 423.
C. 7. 6. 4; ante, p. 70; post, p. 603
.
C.
7.
6.7.
Other
texts
im
1
a
.
.
3. 15, etc. See post, p. 586.
P Y power SIll the heres to free, e.g. 28. 5. 3. 3' 40
.
6 40_4.61. 2 "post p 586
4.3.32.
'
.4.61, 40.7.
89 C• Th • 9. 24.' I 1. There
, . were
.
7
.Lt.
t
probabl oth n e, p. 416; post, p. 552.
11 ~o~~'p~' 6~22 3; ante, p. 417.
Y 10 eC.c~.s~~ ~~ the same type, post, p. 598; C. 7.13.3.
13
D
, H
12Pt
5
r. Fos.
16.' See Kriiger and
' ados,
usehk e,
locop. 73.

14

C. 7. 6.

A certain

truncated text on the matter is commonly taken to mean that though
the owner could not free the man mndicta, still, if he did go through the
form, the man became a latin when the usufruct ended 3.
19. It was a standing rule of manumissions that a manumissor
could not give the slave he freed a better status than his own: it may

be presumed therefore that a man freed by a Junian latin was himself a
Junian latin 4.
20. If a slave was freed conditionally by will, he did not become a
statuliber till the heir entered. We are told, however, that if he was

ilsucapted, in the meantime, the Praetor would protect his liberty'. I:ri.
another text it is said that' his spes libl'/T"tatis is restored favore sui'.
The language of the first text has led to the sugg'estion that the slave,
on the satisfaction, became a latin'. This seems improbable: it is
hardly consistent with the language of the other text. The help of the
Praetor is referred to in other cases where the slave became a civis', and
the difficulty resulting from the fact that when the heres entered the
man was the property of another would suggest rather a jideicommissum
than resulting latinity. But in fact the difficulty was disregarded
javore libertatis.
Fr. Dos. 15.
2 Backing, Huschke, Kriiger, ad loc o
s Fr. Dos. 11. See Ulp. 1. 19; C. 6. 61. 8. 7; C. 7. 15. 1, and post, p. 579.
4 Girard, Manuel, 123, and post, p. 594.
,
5 40.5.55. L
6 40. 7. 9. 3.
7 A. Faber, Coniect. 16. 10, cit. Bodemeyer, op. cit. 49.
8 Thus in the two texts last cited it is said that the Praetor will protect in other cases where

1

. 16. A pledged slave could not be freed 12
•
Imperfect, most editors seem agreed that h 'b But, on a .te~t, whIch is
at least when the debt was paid 13 But J e. ~came a latm If so freed,
l ustmIan does not mention this
case 'in his general enactment 14• •
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17. If a woman freed a slave without her tutor's auctoritas, this was
not valid. But if auctoritas was given at the time an informal letter of
manumission was written, it was held and finally decreed that this
should suffice 1. The text is obscure and may refer only to formal
manumission, in which the tutor, though not present at the formal act of
manumission, had been present and assenting when the mistress wrote
a letter to the slave declaring her intention, but it is usually taken to
mean that an informal manumission was good, and made the slave a
latin, even though the tutor gave auctoritas only when the letter was
written, and had altered his mind when it was received 2. The latter

there can be no suggestion of latinity.
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CHAPTER XXIV.
MANUMISSION UNDER JUSTINIANl.
MANY of Justinian's changes, not directly concerned with the law
of manumission, had, indirectly, great effect upon it. It may be as
well to enumerate the chief of these changes before stating the law
systematically. He abolished the distinction between quiritary and
bonitary ownership 2. He repealed the sc. Claudianum, with its connected legislation 3• He abolished the classes of latini and dediticii4.
(thereby doing away with the rule . that the slave must be 30 5, and
with the restrictions as to criminal slaves who were freed), and he
repealed the lex Fufia Caninia 6.
The rules in his time may be stated thus.
A. FORM. Oensus is gone. Vindicta remains, having long since
ceased to be, if it ever was in any reasonable sense, a judicial process.
Manumission in ecclesiis still continues 7. Manumission by will of
course still remains. The general effect of legislation of the later
Empire having been to abolish the praetorian will, the question
whether freedom can be given by it is obsolete. . The place in the
will is now immaterial 8. Implied gifts are more freely recognised.
Whatever may have been the earlier law it is now clear that ~ppoint
ment of servus proprius, as tutor, implies a direct gift of liberty 9. The
rule is subject to some obvious restrictions. Thus, as it turns on an
implication of intent, the rule does not apply where the facts negative
this intent, e.g. where the testator thought the slave free 10. And where
the slave is appointed cum liber erit, the appointment is a mere nullity.
Oonversely the appointment of servus alienus without such words is a
mere nullityll, though there is one text which seems to say that the
condition will be implied and even that such a gift amounts to a fideicommissary gift of liberty12.
1 Many rules being common to Justinian and the classical law, convenience has decided the
question which should be discussed here and in earlier chapters. The same consideration
accounts for some repetition.
2 C. 7.25.
s In. 3. 12.
<1 C. 7. 5, 6; In. 1. 5.3.
He remarks that dediticii have disappeared already in practice.
5 C. 7. 15. 2.
6 C. 7. 3; In. 1. 7.
7 C. 7. 15. 2.
8 In. 2. 20. 34.
9 Ante, p. 463.
The chief text (26. 2. 32. 2) gives liberty at once but delays the tutela till the
libe1·tus is 25. This is due to Justinian, but how far the alteration goes is uncertain.
10 26. 2. 22.
11 In. 1. 14. 1.
12 26. 2. 10. 4; ante, p. 463.
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In the same way a gift of the hereditas to servus propriu.s i.mp~ies, in
Justinian's time, a gift of liberty!. Thus where a slave IS InstItuted
with a gift of liberty, and, in the same will, th~ gi~t of. liberty ~s ~deemed,
this cannot be construed as taking away the mstItutIOn, for It IS a rule
of law that a hereditas cannot be adeemed. The institution stands
good, and this implies a gift of liberty, so .that the slave takes ~he
inheritance, with liberty 2. Justinian bases hIS rules on a presumptIOn
of intention, but he is hardly logical, for although a lega.cy to ~ man
cannot take effect unless he is free, he does not allow a gIft of lIberty
to be inferred from a legacy 3. The fact is that the inference from
another gift is not accepted unless in addition to th~ b.enefit to the
slave, and favor libertatis, there is also some other publIc mterest ~o be
protected. In the case of institution, there is intestacy to be avoIded:
in the case of tutela there is the interest of the ward.
An inference from a form of words not amounting to a formal express
gift is on another footing. Here the intent must be absolutely. clear.
Thus the words, in libertate esse iussi, do not suffice 4.. And me~e mtent
to free is not manumission. Thus where it was clear that certam slaves
were destined to look after a temple about to be built, if they were not
actually freed they were the property of .the ~ere~5.
The refusal of classical law to make nnplIcatIOns left room for many
doubts nor were these removed as a matter of course by the mere
admission of such implications. Accordingly Justinian finds it necessary
to settle a number of doubts by express provision. It is not to be
expected that any clear principle shall be disco~ered in relation ~o these
numerous specific decisions on points of detaIl and constructIOn, b~t
they must be set forth as illustrative of the ma~mer and ten~ency o~ hIS
changes. Where the institution ,:as in a. wII~ a~d the hberty In a
codicil, the ancients had doubted, smce the mstItut:on wou~d not h~v.e
been good without the gift of libert!, and as .t?IS was In a· codICIl
there was in effect a gift of the hered~tas by codICIl. Both are now to
be good 6. Where A made his child heres and freed ~ slave, and .then
made a pupillary substitution in favour of t?e s.lav~ WIthout any ?,Ift of
liberty, the ancients had doubted, as the InstItutIOn and the. lIberty
were in different grades. Justinian declares that the slave IS he~es
necessarius 7• A made two heredes: one was his slave, but had no. gIft
of liberty. He then left the slave to a third party.. The anCIents
doubted as to the result, whatever the order of the gIfts. Justinian
1 In 1. 6. 2; C. 6. 27. 5. 1.
2 28. 2.1~ ..1.
3 34: 4. 20, except in a soldier's will, in which even a .condltl~:mal legacy suffices, 29: 1. ~.
1, 2. Justinian provides that though the legacy doe~ not Imply liberty the heres must gIve t e
thing to the slave: a~parent.ly it is to go to thepecul~~m, C. 6. 27. 5.2.
4 Except in a soldIer's WIll, 40. 4. 49.
40. 12. 35.
509
6 C. 6. 2.7 .5.1 d.
7 C. 6. 27. 4; ante, p.
.
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directs that the institution is to take effect notwithstanding the legacyl.
If a slave was left as a legacy, and, later in the will, there was a pupillary
substitution in his favour without a gift of liberty, the effect was
doubtful. Justinian decides that the legacy is in suspense, till it is
clear whether the substitution takes effect or not, which is the view that
had formerly been held where the substitution had been accompanied
by a gift of lib erty 2. A servus proprius is instituted pure and given
liberty under a condition. If it is in his power and he fails to satisfy
it, he loses both: if it is not in his power and is not satisfied, he is to be
free nevertheless, but not to have the hereditas unless the estate is
insolvent, in which case he is heres necessarius 3• .The reading of the
condition into both gifts presents no difficulty: it was the settled rule 4•
But the reading it out again from the gift of liberty, in connexion with
which it is expressed, is an illogical piece of favor libertatis, due to
Justinian.
Fideicommissary and direct gifts can now be made to unborn persons,
so that they shall be born free, and, if there are twins or more, all will
be free 5. The latter part of the rule does not look very rational: we
should have expected the first born to be free 6.
As to the informal modes, Justinian legislates elaborately. He
enacts that some shall be valid with witnesses, others without, and the
rest shall be void 7. Those valid are to have the same effect as manumission vindicta a~d are legitimi modes. Those allowed with witnesses
are:
1. ' Per epistolam, five witnesses writing their names on the letter,
quasi ex imitatione codicillorum. If the slave is absent the letter makes
him free only when he receives it s.
2. Inter amicos, also with five witnesses in imitation of a codicil.
The act must be formally recorded by the master, and the slave must
get the testimony signed by the five witnesses, and also by publica
persona, i.e. a tabellio 9.
3. Formally recording the slave as a son, apud acta, involving of
course an official witness 10. We have seen that in this and the other case
now to be stated, latinity had resulted, though probably not in classical
law 11.
4. Giving to the slave, or destroying, in the presence of five
witnesses, the papers evidencing his slavery 12.
C. 6. 27. 5. pr.
2 C. 6.27. 5. 3; ante, p . 468.
C. 6. 27. 6.
4 Ante, p. 468.
C. 7.4.14; ante, p. 476. As to direction to he?'es to choose and free slaves and his neglect
do so, post, p, 610,
6 The exact meaning of Justinian's rule is discussed later.
See post, p. 557.
7 C. 7. 6.
8 41. 2. 38.p?'.; C. 7. 6.1.
9 C. 7. 6. 2.
10 C. 7. 6. 10; In. 1. 11. 12.
11 Ante, p. 548.
12 C. 7. 6.11.
1

3

5
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1

Other informal modes allowed were :
5. If by order of the deceased or of the h~res t~ey ~t~nd aro~nd
the funeral couch, or walk in the funeral processlOn , p~leat~, ~.e., weanng
the cap of liberty 2.
'
.
•
6. If a slave woman is given in marriage to a free~a~ wI~h a d~S3.
In the other cases, apart from informal ' manumlsslOn, In whIch
latinity had been conferred 4, civitas was now to result.

B.

EFFECT AND REQUIREMENTS.

•

'

I. All valid manumission makes the slave a civis, and a declaratlOn
5
that a slave freed is to be a latin is to have no effect •
11.

The master must be 20 years of age.

To this rule there are,

however, some exceptions.
.
(a) A slave may be made necessarius heres if the .n:aster IS 146.
(b) A minor may free vindicta before the con~~l~um fo~ ~ cause
approved by that body. An impubes needs ~uctontas tutons .
( c) Justinian allows it to be done by WIll at 17, as a man could
,k
'11 for all other purposes at 14. This via media seems to be
ma e a WI
,
D'
. th
adopted rather hastily. It is not mentioned in ~h~ Ige~t or In
e
Code, and it is not long preserved, since in 549 It IS prOVIded that a
man may free by will at 148.
.
.
(d) The rule does not apply if the slave has been .receIved ~nter
vivos from a competent person, on a condition to manumlto.. .
I~ will be observed that there is in Justinian's law no hmlt of age
in the case of the slave: he may be an infant, just as a mad slave may
be freed, though a mad dominus cannot free 10.
Ill. The consent of the slave is not needed. The principle is
expressed in the rule that an infans ,o r a f~~rios~~8 ~an be freed, and
"
lays down the general rule that a slave IS not allowed to
J us t Inran
. . b ji'
11
This
seems to conflict with the principle that h~nv~to
re fuse.
. . ene c~um
12
It
has
been
explained
on
the
ground
t
at
It
non dat ur .
.
.IS a mere
d
release of a right over a thing, and analogous to releaSIng a bIrd, ~n as
13
being no more than the restoration of a "natural" st~t~ of .thmgs •
But manumissioII is not dereliction, and to be a Roman CItIzen IS hardly
1 The absence of the requirement of witnesses in. these case.s ~hews that they cover cases
where there was no intent to free:, they are constructlve manumlSSlOns.
2 C. 7. 6. 5.
3 h. t. 9.
. ' . ' (h
7)' 1 .'
ausa Zibemlis
4 StatuZibe1' freed by he?'es ex traneus pendente con) dL~wne f .. ~i
'de~s:~ (le ~ \5 2) ancilla
afterwards freed (h. t. 8), sick slave abandoned (h. t.3 , s .ave Ieee un
...,
prostituted contrary to condition (C. 7. 6. 4), slave detectmg rape (C. 7.13.3).
5 C. 7. 6. 6.
6 Ante, p. 546.
7 Ante, p. 538; 40. 9. 27. 1.
l
..
,
8 In 1 6 7' Nov 119 2
At 17 a boy couldpostu are ~n wre.
9 As' t~ this 'and the au'al~gous case of ale. imposed on a minor, ante, pp. 538, 541.
10 40 1 25 26
11 C. 7. 2. 15. 2 a.
.'
12 50: 17.
18 A. Faber, Jurisp. Pap. SClentla, 95, 188.
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"~atural.'~ . It, seems more in the Roman way and more in keeping
wIth .J ustmIan s language to say that so mean a creature was not to be
allowed to. spurn Roman citizenship. The rule is not prominent in the
texts and . I~ the one in which it is clearly laid down, Justinian proceeds
to st.ate an Important exception: in an addictio bonorum libe1'tatis ca~tsa
a slave may sometimes refuse the libertyI.
IV.

The manumission must be nominatim 2.

The rule remains

tho~g? the chief point of it is destroyed by the :repeal of the lex Fufi~
C~mma. .The sU1;vival of the rule is the more remarkable, in that its

eXI~tence IS expressly set down by the classical writers to that lex a•
It I~ somewhat confused with the rule that -libeI.·ty cannot be given to
a~ ~ncerta persona, which is itself based on the lex Fufia 4• But this
wId~.r ru.le h~s clearly ?isappear~d ~n'Justi~ian~s law, at least in analogous
applIcatIOns. Error m name IS ImmaterIal If there is no am biguity6.
Thu~ the gift _is void if there are several of the. same name and there is
nothmg. to ~h~w. which it is7, and, in general, the gift is void for
uncertaInty If It IS not clear who is meant 8• It must be noted that the
case. contemplated is one in which the testator appears to wish that a
partIcular. on~ ,shall be free, but has not made it clear which he meant.
The case ~s ~lfferent where the language is such as to cover either of
two, but It IS clear that the testator was indifferent as to which wa
free.. .Such a case is that of a direction that either A or B is to be free~
Just~man tells us that the effect of this was much disputed among the
classICal. lawyers. Some held the gift null: some said both were free:
~om~ saId the first named was free, in any event. Others held that if
It fa~l~d, as t~ the first, it might take effect in favour of the second.
J ustIman deCIdes that both shall be free 9, a decision which seems to
deserve .the contempt which commentators have thrown on it. It has
IO
been pomted out , however, that Justinian is only applying a rule which
had alread? developed- as a theory at least-among the jurists, not
only for ~hIs case, .but also for the case in which the heres has a choice
as to whICh ~e. WIll free and dies without freeing either l l• A similar
case but aVOIdmg the doubt is that in which the heir is directed to
choose among certain slaves. Here the heir has the choice 12. Th
1
.
f'
' .
e on Y
pomt 0 mterest IS the questIOn what fact is sufficient to determine the
~ c. 7. 2. 15. 2 a; post, p. 625.
:; G. 2. 239; lp . 1. 25; P. 4. 14. 1. .
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choice, and entitle a particular man to his freedom 1. An analogous
'case is that of a fideicommissum, charged on a beneficiary, to free a
certain number of slaves. What is the effect where the gift is less than
the value of all the slaves? Ulpian 2 appears to decide that as many of
them must be freed as the amount will cover and then asks the question
-which? The answer is rather in the manner of Tribonian. There is
nothing to indicate any right of choice in anyone. But the text says
that the order in the will should determine. If this will not serve, the
matter is to be determined by lot, or by an arbitrium, on their merits.
It is not to be left to the Praetor, lest suspicion rest on him, of arnbitio
vel gratia. It is difficult to believe that this is Ulpian. Indeed it
would seem that in classical law the principles which we have already
discussed would require that he should be compelled to free them all,
even though they are worth more than the gift3.
Such a gift may be made in favour of an unborn person 4• Here too
Justinian changed the law. The earlier law is not absolutely clear, but
on the whole, Paul's text is very strongly in favour of the possibility of
such gifts, by way of fideicommissum 5, and Justinian elsewhere 6 states a
rule in terms which assume, as a matter of course, that such gifts were
possible in early law. The doubt which Justinian suggests in his
enactment 7 dealing with the matter is perhaps not as to whether such
a gift could be made, but whether, if it were made, the child was born
free. He enacts that both direct and fideicommissary gifts may be
made in favour of unborn persons, at least if conceived, and this whether
the mother be given freedom or not. The effect will be, he says, that
tp.ey will be born free. It is difficult to apply this to fideicommissary
gifts, since these require an act of manumission, but J ustinia~ is .not so
logical that we can be quite sure that he troubled about thIs: It may
be that he meant them to be free ipso facto in such a case, but to be
liberti of the heres. Whether" born free" is to ·be' taken as meaning
ingenui is not clear: it seems hardly probable. What he says is that
c"Um libertate solem respiciat. The logical difficulties are obvious: they
are discussed elaborately but not to much purpose by the early commentators 8. It is in no way inevitable that Justinian should have
considered these words as meaning ingenuitas, though they cannot in
strictness mean anything else.

40. 4. 24.
G. 2. 239; In. 2. 20. 25.

descr~~:t~~t ~~; i~~n~it;8isl~le!.~c~~~~~~1,oa~~:, ~~420~phitianum, it is enough that he is so

: 40: 4. 21, 54. p1'.
"
7 34. ~. 28-30; 40. 4. 37.
I
227
, F4 O' "V4at3·7. . The manumlSSlOn may be III the will and the description in a codicil or v"ce
ve1sa,
•
9 C. 6. 38.4.
Bel'llstein,
Z. S. S. 4. 177 sqq. He is discussing, generally, various types of alteI'llatl've
obligation.
gift10and
11 C. 7. 4. 16;. post, p. 610.
12 40. 5. 22. 1, 46. 5.

1 Bernstein WC. cit.
.
2 40.5.24.17.
S Ante, p. 529.
As to the question how far optio constitutes a condition, see ante, p. 18, and
post, p. 583.
S
I
4 As to the general question of gifts to incertae personae, see the Gloss on 34. 5. 5.
ee a so
Girard, Mannel, 817.
5 Ante, p. 526.
6 C. 7. 4. 16. pr.
. . 7 C. 7. 4. 14.
. .
8 Haenel, Diss. Domm. 463. The case is linked with the rule Just dls<?ussed ~y the P:OVISlOD
that if after such a gift two are born, or more, all are free though the gift was -m the smgular,
C. 7.4.14.1.
.
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. V. M~numission must be by the owner. We have alreadyl consIdered thIs rule. No great change of principle seems to have occurred
under Justinian, but the rules require some further discussion and
ill ustration.
We have seen that an ownership liable to determine still entitles its
holder to free. Thus a heres under a trust to hand over the hereditas
can free before doing so, being liable for the value of the slave whether
he knew of the trust or not 2 • The rule is no doubt classical, but the
text has been mutilated by the compilers, who speak of the validity of
the liberty as a case of favor libertatis. There could be no meaning in
this for classical law: the case is on all fours with that of one who
has agreed .to sell the heredit~s ~nd who frees a slave before handing it
over. He IS owner and the gIft IS good, but nothing is said about favor
libertatis 3• But Justinian's fusion of legacy and fideicommissum, and
his provision that a real action was always available, led to a good deal
of confusion 4.
There must, however, be real ownership. To free another man's slave
is a nullity: in some cases it is penalised 5. We are told, however, that
where A manumit B's slave, B can have, if he likes, the value of the slave
instead of the man, and this is said to have been saepe rescriptum 6• So
far as this represents classical law it presumably means no more than
that the old owner could, if he pr.eferred, treat the matter as a sale: it
does not imply that the manumission was good or would be validated
by the quasi-purchase. But it is not unlikely, judging by other texts,
that this is what it means for Justinian. Thus while we are told that
manumission of a servus alienus was not confirmed by subsequent
inheritance of the slave 7, we are told elsewhere that if X is directed to
free a servus hereditarius and so be heres, and he does manumit, nihil
agit, so far as freeing is concerned, yet he has manumitted and thus
satisfied the condition. And the text adds: post aditionem manumissio
.. .convalescit 8• This last clause must be an addition by Tribonian.
If a man freed a slave of his own by vindicta thinking he was
alienus, or if the slave or both were under the mistake, the manu.,
mission was good 9. The text gives as one of the reasons th~t, after all,
he is free voluntate domini, which is hardly the case if the master thought
his act was a nullity.
Ante, pp. 464 sq.
2 36.1. 26. 2.
3 C. 7. 10. 3.
As to this and the case of servus legatus,post, p. 580.
5 A man tricked the Emperor into approving his manumission of a servus, in fact alienus.
The approval was a~nulled; the slave was to be restored with two similar slaves and three were
to be gi~en. to t~e FISC • . P~nalties not to be enforced if the slave: had by la:pse of time acquired
~ prescIl~tlve nght to liberty, C. 7. 10. 7 = C. Th. ~. 9. 1. The ~nte1'Pretatw puts manumission
~n eccles~a on the same level: the actual case IS one of manumission vindicta before the
Emperor.
6 C. 7. 10. 1.
7 40.9.20.
8 28: 7. 20. i.
9 40. 2. 4. 1.
This text has been much discussed. See Appendix v.
1
4
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In one text we are told that a coheres rogatus manumittere, can, by a
rescript of Pius, free the slave even before partition, (when he cannot ~e
sole owner,) where the other heres is an impubes non rogatus. But thIS
is part of the law as to the enforcement of fideicommissa not carried .outI.
Other exceptional cases may be noted. If a man is free at the time
when a will is made, a fideicommissary gift of liberty to him is good, if he
is a slave at the time of the death or of the satisfaction of any condition 2. '
But this is not a real exception to any rule laid down, for he will be the
property of the person who actually frees him. It is only noticeable in
that it is a case in which it is permissible, favore libertatis, as it seems,
to contemplate supervening slavery3.
Where A gave a slave to his wife mortis causa, (which was valid,)
and instituted the same slave with liberty, if the institution came last
and was intended as a revocation of the gift, the slave was a necessariu,s
heres. If it was not so intended, or the gift came last, the gift prevailed,
and the wife got the hereditas through the slave 4•
The exceptional cases in which Justinian allows effective manumission by a person not dominus do not represent any change of
principle. They are no more than attempts to do equity, in a particular
case, without any thought of the relation of the decision to ordinary
legal rule. It still remains true that manumission cannot be by agent.
But, whatever may have been the law before, it is now clear th~t
manumission can be carried out by a filiusfamilias on behalf of hIS
paterfamilias by any method inter vivos 5• An extension of this principle is due to Justinian. In 530 he provides~ that ascendants ?f
either sex might authorise their descendant of eIther sex, whether In
potestas or not, to free on their behalf-a rule which follows, as he says,
the O'eneral breakdown of the old narrow conception of the family. It
is n~ticeable that, notwithstanding its dat~, there is no trace of this
extension in the Digest, published three years later.
As a part of his rearrangement of the rights of the father in acquisitions of the son he provides 7 that if a slave is given ab extraneo to a
filiusfamilias to free, he may do so, the father's usufruct established
by Justinian being disregarded, as unreal, in such a case, where the
whole ownership is merely formal, since there is a duty to free at once 8•
VI. Manumission in fraud of creditors is void. Nothing is said
by Justinian in this connexion about fraud on the patron 9• The reason
.140.5.30.6; post, pp. ' 61l: sqq. . .
2 40.5.24.3. .
. s Cp. 18. L 34.' 2.
4 24.2.22.
5 Ante,'pp. 457 sqq.; App. v.
.
6 C. 7. 15. 1. 3.
7 C. 6. 61. 8. 7.
.
8 In earlier times the gift would have vested in the father.
9 It is casually mentioned, 40.12.9.2; Accarias, Precis, § 69. See .also 38.5.11. Bodemeyer,
op. cit., 20.
.
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w~ich

5

6

G. 1. 37; Ulp. 1. 15. Girard, Manuel, 120; Sohm, Instit. § 32; Muirhead, Rom. Law, 337.
8 G. 1. 37,47; Ulp.1. 15; Fr. Dos. 16; In. 1. 6. pr.; D. 40.9.16.2' 42.8.6.5' C. 7. 11. 1.
940;4.57.
10 '40.9. '5.1.
"
,
,
11 A. Faber, Juri'sp ; Pap. Sci., 209 sq.
12 Th~re i~ reason for. the doubt. If the gift is valid these slaves could have only the value
of statul~ben, however Insolvent the estate was. If an insolvent he1'es entered the loss to
creditors might be serious. See post, p. 562.
'
7
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enough without knowledge of iv. The source of the text is a passage
from Gaius, which is, cited in the Digest, where, however, nothing is said
about knowledge 2• • It has been suggested that Gaius did not require
this, but it is at least possible that he is citing an older view only to
reject it, the doctrine of the Institutes being his own 3 as it certainly
was the Sabinian 4. However this may be, it is clear for later law that
consilium fraudis was needed. Thus we are told that if a son frees
volente patre, the gift is void if either knows of the insolvency5. The
rule applies only to an ordinary voluntary manumission. Thus it has
no application where the manumission is of a slave received ut mamtmittat~tr6: such a person would be free without manumission if the
direction were not carried out 7• So also where the manumission i$ under
a fideicommissum s, or is in return for mone y 9.
If it is given fraudandi animo in a codicil, it is bad though at the
date of a previous confirmatory will the testator was solventIo, but if
he was solvent when he made the codicil, the fact that he had been
insolvent at the date of the will was immaterial.
Besides intent, there must be actual damnum to the creditoreventus as well as consili~tmll. Thus insolvency at aditio might destroy
a gift designed in fraud, but solvency at aditio would always save itI2.
Two cases raise some difficulty here. It was possible for a heres who
doubted the solvency of an estate, and yet wished to save the fame of
the deceased, to agree with the creditors, before entering, that they
should accept a composition, and it was provided, apparently by Marcus
Aurelius and Antoninus Pius, that if a majority of the creditors agreed,
the composition could be confirmed by magisterial decree, and thus
forced on the other creditors 13. Scaevola in two texts 14 discusses the
question whether under such circumstances manumissions in the will
are valid. It is clear that legacies are not unless , the estate shews a
profit to the heres. But he lays 'it down that liberties are valid unless
they were given in fraudem creditorum. It is not clear that there was
any eventus damni, since · the creditors when they made their agreement
knew of these liberties. The point is, however, that the heres could
offer more if these slaves were assets.
Another noteworthy case is that of solvency of the heres. Some
jurists held that this would save the liberties, but the view which pre·

for the disappearance of this from the rule is not clear. No doubt
J unian latins were abolished, and it was in their case that the rule was
most important, since all their property went to their patron when they
died. But this does not account for the omission: it would require all
the rules as to fraud of patron to disappear, which they do noVo It has
been suggested that the omission is linked with the general rearrangement of patronal rights 2. But if Justinian had intended a definite
change in the law he would probably have said something about it. It
has also been suggested that the matter is sufficiently provided for by
the rules as to revocation of acts done in fraudem patroni 3: we are
told that omne in fraudem patroni gestum 1"eVocatur 4. And elsewhere
Justinian tells us that when alienation is inhibited by a lex or other
agency the words cover manumission 5. But the title in the Digest 3,
though of some length, never mentions manumission, and the application
of the above text to it conflicts with the important rule, shortly to be
considered, that liberty was irrevocable. The lex Aelia Sentia makes
the manumission void ab initio, and the distinction is clearly recognised
in matter of alienation 6. Some modern commentators appear to ignore
the reference to the patron in connexion with this provision of the lex.
But Gaius and Ulpian are quite expliciV.
The general principle is that the manumission, to be void, must
have been intentionally fraudulent s. Thus where an insolvent gave
liberties" if my debts are paid" there was a general agreement among
jurists, though Julian doubted, that this could not be fraudulent 9.
In another text in which the same rule is laid down, J ulian seems to
have no doubtIO, but probably his conformity is due to Tribonian. It
has been suggested l l that J ulian was inclined to hold the gift void on
grounds independent of the lex Aelia Sentia, as not having been
seriously meant. But the gift obviously was seriously meant, and the
whole structure of the text brings J ulian's view into connexion with the
lex. It is true that the latter part of the text expressly negatives
fraud, but this, again, does not look like a part of the original textI2.
According to the Institutes the gift is fraudulent if the owner is
insolvent and knows it, or knows that he will become so by the manumission, though the text hints at an abandoned view that the fact was
lex Aelia,
introduced the rule, is not much concerned with latins.
! h.The
Demangeat, DrOIt Rom. 1. 202.
8 38. 5.
t. 1. 3.
C. 4. 51. 7.
37.14.16.
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1 In. 1. 6. 23. If more than one were freed the gift might be void only to the extent of the
excess, taken in order unless differences of value made it more favourable to liberty to alter the
order, 40. 9. 25.
2 40.9.10.
8 A. Faber, Jurisp. Pap.Sci. 199.
4 40.4. ,57.
5 40.9.16.5.
6 40. 1. 10; 49. 14. 45. 3; Fr. de i. ,F isci, 19.
.
7 Post, p. 628.
. 8 28. 5. 56; Fr. de i. Fisci, 19.
9 C. 7. 11. 5. As to ftdeicommissary gifts,post, p. 565. The texts say nothing of collusion.
l040.9.7.pr.
11 C. 7. 11. 1.
"
12 40.9. 18.pr.
,
18 2.14. 7.17-10. The texts give further deta~ls.
14 40. 4. 54. 1 j 42. 8. 23.
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vailed was that it was immaterial!. In. a text which seems to say the
contrary it is clear from the context that a non has dropped OU~2.
Another text declares to be governed by the same principle the case. In
which the liberty is conditional on the payment of money, and athHd
party is willing to pay it, so that the es~ate s~ffers no 10ss3. It has bee~
suggested that the reason for this rule IS to mdu~e the heres to enter.
This is open to the objection that as the e~tate IS. rendered. solvent by
the entry, the creditors have no interest In gettIng the gIft declared
void, and the heres has, as we shall see shortly, no power ~o do .so.
Moreover the principle would not apply to the second case, In .w~ICh
the heres would not lose, as he gets an equivalent, and yet the pnnCIple
to be applied, whatever it is, is common to both cases. It se~ms more
probable that it merely represents a close adherence to the Idea that
the state of the actual hered~:tas and the intent of th~ te~tator are the
only material things. But this makes the rule applIed In the case of
a gift, "if my debts are paid," all the more remarkable. .It can only be
justified on the ground that the use of this formula negatIves fraudulent
intent. But as we have just seen it might have been used as rather an
ingenious way of injuring the creditors, and Julian's doubt seems to be
fully justified.
. '.
The rule applies to soldiers' wills s and, unhke other provISIOns of the
lex, it applies to manumissions by peregrines 6. Most of the texts apply
to direct gifts by will, obviously the commonest case, but the rul~
applied equally to gifts inter vivos 7, and to those by way of flde~commissum B,
A creditor for the purpose of these rules is anyone who ha~ an
action, or an inchoate right to sue, even though the de?t be ex, d~e or
conditional, so that there is no present liabilit y 9, There IS, h?weve~, one
distinction to be noted: a claim on account of legacy o~ fi:dewomm~ssum
is a sufficient debtI°, But if the debt is merely a condltlOna;llegacy or
fldeicommisstlJm due from the manumitter, this is not enough ,probably
because, as there has been no negotium or other l~gal a~t between t~~m,
the legatee or fldeicomrnissarius is not · a ~redltor t:ll the. ~ondltIOn
. 12 If the debt which makes the man Insolvent IS condItIOnal, we
arIses ,
. 1 f'l
are told that the slave is a quasi statuliber, pending ~he arrIva or al ure
of the condition 13. Elsewhere we are told that in the case of an ~bsolu~e
debt the slave is a statuliber till it is certain ,,:hether the credItor WIll
40 4 57 j C. 7. 2. 5.
2 ~o. 9. ~. p1·.
.
.
s 40: 9: 18. 1. Sed si· heres loeuples non pro.fic~t ad l~bertates nee qu~ dat pee.umam prodesse
. C 7 11 5 is different: there IS there no damnum and no ammus.
potest. The case III . ' •
5
1
. ' .
4 Accarias, Precis, § 71.
40. 9. 8. · . .
6 G.1. 47.
A se. under Hadrian. '
7.40.9.5.2.
.
B C. 7. 11. 7.
Roby considers on the authonty of 28. 5. 84. 1 that thIS rests on a·se. under
1

Hadrian. 8 . 16 2 27'
9 40. 9. . ,[J1.,
.,
• p1.
11 40.9. 27.pr.

. 1040.9. 27. pT.; C. 7.11.1; i.e. due, from the testator.
12 C
44 7 5 2
IS 40. 9. 16. 4.
p. . . . .
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use his right1. This suggests that the more accurate way in which to
state the law is that the gift is bad if there is animus, if there is
damage to the creditor, and if the latter takes steps2.
. The creditor may be an individual civis, a corporation, or the Fisc,
an~mus fraudandi being as necessary here as elsewhere 3.
The Fisc
does not seem to have had any privilege in the matter in classical law 4,
and as civitates and the Fisc are not creditors in the strict sense of the
lex, it seems that special enactments were necessary to bring them
within the lex 5•
If the master was insolvent at the time of manumission, and after~ards pays off all his creditors, new creditors cannot attack the gift,
smce there was no intention to defraud them. Julian is quite clear
that the animus and the eventus must apply to the same creditor 6. The
following text adds as a note of Paul on Papinian that this does not
apply if there is proof that the money to payoff the old creditors was
derived from the new 7• In ,another text however, from Papinian, and
apparently from the same bookB, a general rule is laid down that new
creditors can attack the gift. It is possible that this was Papinian's
view, corrected elsewhere by Paul. In any case it is clear that the rule
of later law is otherwise: proof must be forthcoming that money of the
. second creditor has been used to pay the first, It has been suggested 9
t,hat the texts may be harmonised by supposing that Papinian is dealing
with a case in which there IS intent to defraud future creditors as well,
while in Julian's case the intent is to defraud the present creditor.
The texts shew no trace of any such distinction. And when we remember
that Julian, in speaking of fraudulent intent 10, speaks of it merely as
knowledge of insolvency, it is difficult to resist the impression that the
determination of the animus to the one creditor is considered by him to
result from the fact that he is the only .creditor, and not from any
mental act of the manumitter. It is difficult to see indeed how his
intent could be made out. On the whole it seems more probable that
Papinian's text is a little too widely expressed 11,
We have seen that the lex makes the manumission absolutely nu1l 12•
If it is set aside the man never was free and thus he is fairly called a
statuliber in the intervening period 13. There are, however, some texts
1 40.7.1. 1.
this will occur if at all after aditio, the gift is in effect conditional. See A. Faber,
e~t. 218.
3 40. 9. 11,; 49. 14. 45. 3 j C. 7. 11. 5.
4 As to 40. 9. 16. 3 j see post, p. 564.
5 40. 9. 11. The nullity was dependent on certain steps being taken: the Fisc its'e lf could
not take these steps.
'
6 42. 8. 15.
7 h. t. 16; cp. h. t. 10. 2.
e' 40. 9. 25.
9 A. Fab~r, ·op. eit. 202.
Bodemeyer, op. eit. 23, 24.
10 42'. 8. 15.
11 A havmg tw,o slav:es, ~ and P, and no other property, :promis~s "S aut P." .Tulian says
the lex prevents hIS freemg eIther. If he frees one the other may dIe. Scaevola confines this
to the case of his having no other property, as otherwise anyone who had promised" a slave of
mine" could free none at all, 40. 9. 5. 2, 6.
.
12 See the references on p. 544, ante.
13 40. 7. 1. 1.
2 ~s

0p.
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which look as if the gift were only revocable. Thus we are told that
the Fisc can revocare in servit1.dem1. But this is correct, for in the
meantime the man has been or may have been in libertate. Other texts
in which the creditor is the Fisc say retrahi placuit 2 • Others having
nothing to do with the Fisc use similar language 3. These can hardly
be more than mere loosenesses of language. The view that the case of
the Fisc is on a special footing in this matter 4 is negatived by the fact
that many of these texts do not refer to the Fisc, and on the other hand
there are texts dealing with the Fisc which declare the gift absolutely
void 5. The view that the case of the Fisc and of civitates was regulated
on this point by special enactments rests on little evidence: there is no
reason to suppos_e that the constitutions 6 and senatusoonsulta did more
than declare the lex to apply. It is highly improbable that the Fisc
would be placed in an inferior position, or that a revocable liberty would
be casually introduced in this way. On the whole we must assume that
in all these cases the manumission is either void or valid.
Apart from some special provision it would seem that the nullity of
such a gift ought to be capable of being pointed out at any time. There
were such provisions. Liberty begun in good faith was protected after
a lapse of time which varied from time to time and will be considered
lat er 7, while if it began in bad faith it was. not protected at aIlS.
Similarly the status of one apparently free was not to be disputed five
years after his death, though it might be up to that timeD. These rules
seem to account sufficiently for the text which tells us that the slaves
we are dealing with were statulibe1~i dum incertum est an creditor
iure suo utatur 10. However other explanations have been suggested.
According to one view it must be within one year from the sa.le of the
goods, this being the time within which fraudulent alienations must be
revoked l l • But there seems no ground for assimilating the void to the
voidable in this way, and there would be difficulty in applying the rule
to the case, which might occur, of nullity on this ground where the
goods were never sold .at all 12. Others take the view that he had
ten years, arguing from a text of Paul which says that a slave . freed
in fraudem fisci is not to be recalled into slavery si diu in libertate
juiss'et, id est non minus decennio 13• But neither Paul nor Aristo whom
40. 9. 16. 3; 49. 14. 30.
2 49. 14. 45. 3; Fr. de i. Fisci, 19.
"RevocabituT quernadrnodurn si in fmudem rnanurnisisset" (42. 8. 6. 5; 5. 2. 8. 17); "per
Zegem AeZiam l'escinditur" (42. 8. 15; 40. 9. 5. 2); "Zibertates in fraudern cl'editorum revocari"
(c. 7. 11. 1); "si fraudem se fecisse c1'editoribus ut :evocet Zibel'tates" (c. 7. 8. 5). Rescindi is
less significant than the others. See A. Faber, 0p. c~t. 204.
4 Ante, p. 563.
5 40.9.11. 1; C. 7. 11. 5.
6 40. 9. 11.
7 Post, p. 648.
13 C. 7. 22. 1.
9 C. 7. 21: pass.; post, p. 651.
The prot~ction did not apply to those in fuga or latitantes,
C. 7.21. 8.
10 40.7.1. 1.
11 42. 8. 6. 14; see Accarias, Precis, § 71.
12 40. 4. 57.
IS 40. 9. 16. 3.
1
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he is quoting could have laid down this positive rule of time: it is clear
that it is the work of the compilers, or at any rate of some later hand.
If that is so it seems to establish a privilege of the Fisc, for there is
strong reason to think that a private person could not attack the status
of a person apparently free, after the lapse of five years from a traceable
prima facie valid manumission by his dominus l •
There remains one point: the manumission being void, who is
entitled ,to have the nullity declared? Clearly the creditors can, and
the language of one text seems to shew that they alone can 2. There is
no question of a popularis actio. As the slave was in possession of
liberty, the proceeding would take the form of some sort of claim to
him. If no heres enters, so that the bona are sold, the creditors can of
course make a claim. If the heres enters he will clearly have a sufficient
interest. But though as we have seen the question may be raised although
there is no sale 3, it is clearly laid down in three texts that the heres
of the manumitter is barred from bringing proceedings4. Thus it is
difficult to say what happens if a solvent heres enters on an insolvent
estate. The heres, the only person interested, has ho locus standi. The
creditors, secure of payment, will hardly move. It has been suggested 5
that the heres himself can proceed directly in this case but the contrary
texts seem too stl'ong. If the creditors have a claim it is possible that
they may transfer their right to the heres, e.g., by authorising him to proceed as procurator in rem suam, but even this seems barred by the wide
language of the text. Probably the proceeding is a special dne organised
under the lex, and not an ordinary vindicatio in servitutem, so that the
creditor's right does not depend on any claim to the slave but on the
mere fact that he is a creditor. If that is so, he need not wait for
a decree of missio in possessionem, and he would hot be barred by the
mere fact of entry of a hetes, so that the heres might enter only on the
undertaking of the creditor to proceed. The texts seem to mean that
if he did not take this precaution he would have no remedy.
It may be added that there is no reason to suppose all creditors
need join, and that the manumitter could not himself impeach his own
manumission inter vivos 6•
There is some difficulty as to the application of the rule about
fraudulent manumission in the case of fideicommissary gifts. The
texts make it clear that, after some dispute~ the rule was settled that
in the case of such gifts the animus was not considered-the eventus
alone determined whether the gift was valid or noVo "What is the
reason of this? It must be remembe~eci ,that it was only by ' adoption
of the Sabinian viewS that the rule was reached which made animus
1 Post, p. 650.
440.12.31; C. 7. 8. 5; 7.16.7.
740.5.4.19; C. 7.11.1, 7.

2 40. 7. 1. 1.
5 Accarias, Precis, § 71.
840.4.57.

3
'6

40.4.57.
C. 7. 8. 5.
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material in direct gifts. The texts shew that the non-application of
this to fideicommissary gifts was not a mere oversight, but was a positive
decision. It is perhaps idle to speculate as to the unrecorded reasons
which led to this view. It may perhaps be due to the notion that the
testator in abstaining from completing the gift may be regarded as
having tacitly subjected his direction to the condition of solvency of the
estate. If that is the explanation the rule does not depend on the lex
Aelia at all, and any such dependence cannot be made out on the texts.
VII. Manumission must be in perpetuity. Any limit of time which
it was sought to fix was simply struck outI. This idea of irrevocability,
already mentioned, can be illustrated by many texts. Oivitas once
obtained cannot be added to or subtracted from by any subsequent
manumission 2. If a man frees a slave under a fideicommissum contained
in a codicil which is afterwards shewn to be a falsum, or by way of
fulfilling a condition which is afterwards shewn to be, from any cause,
not binding, the manumission is still valid 3. A slave is given to a
legatee under a codicil which is declared false. There has been actual
conveyance so that the legatee is certainly owner. If he has freed the
slave. the gift is good 4• Even where the gift is such as to work a fraud
.on a third party, if validly given it is irrevocable. Thus where a son
·was under a fideicommissum to free a slave praelegated to him, when
accounts had been rendered to the heredes, and he freed him before this
was done the manumission was valid 5. So when a heres under a fideicommissum to hand over the hereditas frees a slave, the' gift is valid 6.
The case of restitutio in integrum is discussed in many texts. The
general principle is that there is no help to a minor adversuslibertatem 7•
The following text says, "except ex magna causa on appeal to the
Emperor." What would be a sufficient magna causa does not appear,
and it is likely that the words, which purport to be Paul's, are misapplied
by Tribonian B. Thus liberties which have taken effect, by the aditio of
the minor, are not undone by his obtaining restitutio in integr'ttm 9• If
the minor is under a fideicommissum to free and does so, and afterwards
gets restitutio, the liberty is unaffected 10. A slightly more complex case
is that in which a slave is substituted to a minor. Here if the minor
repudiates, the slave is necessarius heres and free. If now the minor is
restitutus, the liberty, having taken effect, is not affected. But if the
~

40.4.33,34; the rule was th: same in Jewish law. Winter, Stellung del' Sklaven, 35, 36.
C. 7.1. 2.
40.4.47. pr., 1; 5.2.26.
" 37.14.23.1.
5 4.3.32.
6 36. 1. 72. 1. A gave a slave to B to free on the terms that he was to receive one in return.
The man was freed but the other slave was not given: the manumission stands, 19. 5. 5. 5.
7 4. 4. 9. 6; In. 3. 11. 5.
B 4. 4. 10.
9 C. 7. 2. 3.
,10 4. 4. 31. Where the Praetor had declared ftdeicommissary manumissions due and the
minor gave them, but they were not due, there was no restitutio, C. 2. 30. 1.
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minor has accepted in the first instance and then obtained a decree of
restitutio, Papinian thinks the slave will be neither heres nor free.
But Ulpian disagrees, remarking that a rescript of ~ius ~nd one of
Carac.alla 0) have decided that on such facts the substItute IS free and
necessarius1. The reason for Papinian's difficulty is no doubt the rule
semel heres semper heres: praetorian relief cannot alter that. No doubt
the re scripts were necessary. It will be seen that at the end of the
text Ulpian uses this principle to shew that in the first case the slave
is still technically heres.
The principles are the same if the matter is wholly inter vivos. I: a
minor is led by the fraud of his slave, or of anyone else, to .free hIm
vindicta with cause shewn the manumission is good 2. If a mmor sells
"
.
a slave and the buyer frees him, and the minor is restitutus, the hb~rty
holds 3 even thouO'h the slave managed the affair in fraud". If a mInor
over
sells ut ::anumittatur and the man has been freed, it cannot be
undone and if a minor acquires under this condition, he cannot be
restitut~s after he has freed 5. We are further told that if in proceedings
between the minor and a slave the latter has been declared free, there
can be no restitutio in integrum, but only an appeal 6. As between the
parties the man must be presumed free.
'.
.,
The Querela inofficiosi testamenti raises similar pomts. In estlmatmg
the estate, for the purpose of the parslegitima, the value of freed slaves
is first deducted 7 • If a will is void direct liberties are nullB. As to
fideicommissary gifts, if the slave belonged to the fiduciary, the gift: when
once carried out, is good, as we have seen. If the slaves were In the
hereditas direct gifts are good in the same way, if the testament~ry heres
enters for his share, though the will is upset by bonorum possessw contra.
tabulas, but not otherwise 9• A will upset by the querela is not void, but
voidable a distinction which might have been thought material, but, as
in other 'respects, the point is not logically treated, and the re~ult i~ much
as if the will were void. In a case of simple successful querela In whlCh the
will fails, the direct liberties faiPo. But we are told that fideicommissary
gifts must be carried outll. The statement is. directly. q~oted by
Modestinus from Paul, and is thus probably genume, but It IS odd to
find fideicommissary gifts treated as more binding than direct. The
rule looks as if the will were pro tanto treated as a codicil binding
on the successful litigant, since fideicommissary gifts might be in a

20

4.4.7.10.
.
If no cause were shewn it was simply void, C. 2. 30. 2, 3.
4 4.3. 7.pr.
.
5 4. 4. 11. 1. This has been l'etouched though it may represent claSSICal law. Gl'adenwitz,
Z. S. S. 23. 346.
F I 'd'
6 C. 2. 30. 4.
7 5. 2. 8. 9.
As for the Quarta a Cl la.
B 40. 4. 25.
But see post, p. 609. .
9 ~7. 5. 8. 2.
.
10 5. 2. 8. 16, 9, 28; unless the instttutus also takes on mtestacy, C. 6. 4. 26 b.
11 5.2.9.
1
2

s 4.4.48.
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codicil while direct could not. But it is not easy to see why in that
view other fideicommissa were not binding, and perhaps the text really
means only that, if they have been carried out, they are good. This is
confirmed by the further rule it contains, shortly to be considered, as to
compensation, but it is not what the text. says. If, as may, ex magna
causa, be the case, the querela is allowed after five years, the manumissions are good 1 • This is in accordance .with a principle of which we
have seen and shall see other traces, i.e. that apparent liberty cannot
ordinarily be disputed after five years from a traceable prima facie valid
manumission by the dominus 2. A constitution of Severus and Caracalla
says that where a will has given fideicommissary liberty to slaves of the
hereditas, and, there having been delay, a decree of the Praetor has
ordered them to be carried out, and this has been done, the liberties
are to remain good even though the will is upset by the qum'ela brought
by a son 3. This is in accord with what has already been said, but there
is a point in which it takes the rule a little further. It enacts that the
validity of the fideicommissary gifts carried out shall not depend on
their having been given by an undisputed owner: it is equally so if
,they were slaves of the hereditas. It might have been thought that
these would be treated like direct gifts4.
If, as may happen, the will stands partly good, after the querela,
all the liberties both direct and fideicommissary stand good 5.
In many of these cases in which the principle of irrevocability
causes liberties to be good, under circumstances which create injustice,
there is an obligation to give compensation, but any general rule is
not easily made out. In the case of liberty given under a false codicil
Hadrian provided that the libertus must pay 20 solidi to the owner who
lost him by the manumission 6. In one text it is said, apparently in
error, that the slave's value is to be paid 7. How far the rule could
be extended to analogous cases was, it seems, disputed. Papinian says,
in his Quaestiones, that constitutum est that the same rule must be
applied where one frees under a condition In an institution, and the
1 5. 2: 8.17.
. .
.2 Ij'ost, p. 650.
3 C. 3. 28. 4.
• 4 An. Imperfect adrrnsslOn of the prInCIple that the ownership of the heres was good for the
tm;te beIng. Cp. 4. 4. 31; 37. 5. 8. 2. It may be that in C. 3. 28. 4 the institutus was also a
filHts .
. 5.31. 76. pr. ; 37.7. 6 ; 4~ .. 2. 29. P1'.; C. 3. 28.13 . Amot?erthinkin~her soldier son dead,
InstI~uted ?C and gave lIbel.tIes .. The son r~turned. Hadnan gave hIm the hereditas, but
l'.eqUl~ed hlll to cal'l~y out lIb~rtle~ and legaCIes. This is not que1'ela: the will is void. The
hbertIes. are not valId: the dIr~ctlOn to the. he~'es is an exceptional rule : it is perhaps to be
erected Into a general. rule for mIstakes of thIS kInd. But the text expressly says that it is not
to be treated. as ~a~g further inroad Oll the 'pr~ciple that if the will is void or avoided by
querela, the lIbertIes fall, 5. 2. 28. In all?ther SlllIlar case the gifts are simply void, 40. 4. 29.
6 40.4.47. p1·.; C. 7.4. 2.
As a medmm value, Cujas, Papiniani Quaestiones, ad 40.4.47.
Cp. 30. 81. 4; C. 6. 1 . 4.
7 37. 14.23.1.
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institution is void 1. His language shews that this is an extension of
Hadrian's rule. Ulpian, in his Disputationes, says that the slave's value
must be given, which Cujas regards as meaning the same thing. But
his language treats it as a juristic extension, aequum est 2 • The same
rule is applied where the querela is successfully brought after five
years, ex magna causa 3 , but here the remark as to compensation may be
due to Tribonian. Where the querela is successfully brought within the
five years direct liberties are void. But as we have seen 4 Modestinus
quotes Paul as holding that fideicommissary gifts must still be carried
out, 20 aurei being paid for each 5. This seems absurd. Hadrian's rule
is meant to deal with cases in which a manumission, having taken effect,
cannot be undone, but an injustice results which this payment partly
remedies. To treat them as binding on the heres ab intestato is inconsistent with the theory on which the querela rests 6, and in any case,
if there is an injustice not yet complete, there is no reason in an order
to carry it out, subject to compensation for the injustice done. To treat
it as a case of favor libertatis is impossible, for direct gifts are left void.
It is difficult to resist the impression that the words are corrupt7. In
the case of a partly successful querela where all the liberties stand
good, we are told that it is the duty of the judex to see that an
indemnity is paid to the" victor and future manumitter8." That is
to say, as the sense requires and the context suggests, the successful
claimant is to receive compensation from the freedmen concerned in
respect of those gifts of liberty which were charged on the shares which
failed 9. Whether this was to be calculated on the basis of 20 solidi
per head we do not learn 10.
As a minor is entitled to restitutio in integrum where his interests
are damaged, and actual restitution is not possible in this case, he has
a claim for his interesse 11. But, apart from wrong done, if the minor
does not suffer there is no compensation to anyone who does. A
woman enters and frees ex fideicommisso. She is then restituta for
minority. The liberties are good, having been given optimo iure, and
the heres ab intestato has no claim for compensation. The minor has
not suffered in any way and her restitution can give no other person
a claim for compensation 12. As the text puts it, the manumissi have

40. 4. 47.1.
2 5.2. 26. Cujas, lac. cit.
3 5.2.8.17 .
Ante, p . 567.
5 5.2.9.
6 5.2. 13.
7 The use of the word aw'etts suggests interpolation, Kalb, Juristenlatein, 77.
8 40.4. 29.
9 And in respect of that part of other liberties which would fall on them?
10 A will was upset by a SOll whose existence was unknown; the liberties were void.
But
where the man had been in libertate for five years, the liberty stood. Nothing is said of
compensation. This last rule is probably Tribonian's, 40.4. 29. Ante, p. 568, and post , p. 650.
11 4.4. 11. pr. , 31, 48. 1.
12 4. 4. 31.
She is still heres and her manumission is good. Cujas, loc o cit.
1
4
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not to pay the 10 aurei, which shews that some had thought of
extending Hadrian's rule to this case.
.. In all these cases there is no suggestion of fraud, and the ' compensatIOn comes from the freedman, but if the manumission had been induced
by fraud, or carelessness in one under a duty, there may be a claim,
on the part of him who suffers, for full indemnity against the wrong1
doer • The manumitter is not necessarily the injured person, and where
the manumitter is guilty of dolus the actio doli is always available to
any injured person. Thus a heres, under a trust to hand over, who
frees a slave is liable ex fideicommisso, and this, at least in later law,
whether he knew of the fideicommissum or not 2• So a heres, under a
fideicommissum to free on accounting, is liable ex dolo to the other
here~es if h.e fre~s at once to prevent accounting 3. A more complex
case IS that In whICh A, erititled in any case to a pars virilis, enters under
a will which is liable to be set aside. The liberties take · effect. He is
liable de dolo to the persons entitled to bonorum possessio contra tabulas
if they have given him notice and promised him his pars virilis (but
not otherwise, though there had been disputes 4). The view that a
heres was liable who did not know of the fideicomrnissum seems to rest
on the notion that he was under a duty to enquire on such matters
before t~kiog steps which might injure other people. But it is pushing
that notIOn rather far, since it is said to apply even though the codicil
was not to be opened till after his death, and he did not know that
it ha~ be~n made 5• In fact the text (of which this clause is certainly
complIers work) seems to rest the claim not on dolus but on the
resulting damage. But compensation on this score ought to have come
from the manumissus if from anyone.
To the rule that manumission is perpetual and irrevocable the case
of fraudulent manumission is only an apparent exception: the manumission is null. He who had been in libertate, is in servitutem ?~evocatus.
He is assimilated to a statuliber 6, but there is the de facto difference,
that while he is in libertate, the statuliber is in servitute, pendente conditione 7• Similarly unreal is the case of a manumission void because
the ~anumitter was ~i coactus S• So, too, new enslavement for ingratitude IS not an exceptIOn 9: freedom does not involve incapacity ever to
become a slave.
. I C. 2. 30. 1; D. 4. 4. 11. }Jr.! even manumissus, 4. 3. 7. pr. But see post, Ch. XXIX. The
~Ight ~o dam~ges seems to eXIst III such cases, where the manumitter is the injured person, only
if he IS a mIllor. In 4.4.48.1 the minor has a remedy, based on dolus not apparent on the

statement.
2 36. 1. 26. 2, 72. 1.
3 4. 3. 32.
" 37 . 5. 8. 2.
5 36. 1. 26. 2, 72. 1.
640. 7.1.
7 Cp. 40. 9. 16. 4.
S 4.2.9. 2. Cp. Fr. Dos. 7. .
9 ~nte, p. 424.
So too the case of one sold ne manumittatw' and freed is only an apparent
exceptIOn, ante, p. 72; post, p. 585. A real exception, post, p. 600.
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But though manumission could not be in diem, it might, as we
have seen, be conditional or ex die l • The authority on conditions is
confined almost entirely to conditions on direct manumissions. In
strictness it appears that only in such a case did the status of statuliber
arise 2, but, from the very few texts that mention the matter, it may
be inferred that similar principles applied to fideicommissary gifts
of liberty subject to conditions 3. We must remember that even
if there is no condition, a slave in whose favour such a gift has been
made is in loco statuliberi 4 , and this is not altered by the presence of
a condition: in such a case, cum sua causa alienetur 5. Thus where
there is a conditional fideicommissum of liberty, anyone to whom the
man is conveyed must give security to restore him for the purpose
of the manumission when it becomes due, nam in omnibus fere causis
fideicommissas libertates pro directo datis habendas 6• Thus there is
nothing to add as to them in the matter of conditions. With regard
to manu missions inter vivos there is more difficulty. We have already
considered whether and if so how far conditions could be imposed on
manumission per vindictam 7. As to informal manumissions there is
nothing in their nature to exclude either tacit or express conditions,
and the later part of a text already considered S seems to say that they
might be made mortis causa, and revocably, in the sense that they were
not to take effect unless the expected death occurred. In such a case
no doubt alienation would revoke the gift as it did a donatio mortis
causa, and the slave could in all probability be usucapted. It is not
easy to say what the law was as to an ordinary dies or condition. One
text vaguely suggests that a slave freed ex die was at any rate to a
certain extent in the position of a statuliber 9. But it is not dealing
exactly with such a case, but with one transferred, ut post tempus manumittatur, which is a different thing, and it expressly adds that these
persons are not, in all respects, like statuliberi. In one text it is said
that if the father of a woman accused of adultery manumits, by will,
a slave in her service, before the 60 days have expired, the man is a
statu lib er, i.e. the gift will fail if the testator dies before the days are
Upl0. In a neighbouring text we are told that if the woman manumits
inter vivos, within the time, the gift is void-which seems to imply that
there is no power of suspension 11. But this was probably written of'
manumission vindicta. It is true that the most authoritative definition
of statuliberi is in ' terms which cover a manumissus sub conditione
Ante, Ch. XXI.
39.6. 8; 40. 7.2. Expressly stated, 21. 2. 69. 1. See Festus, 8. 'V. Statulibe1i.
Ante, p. 518.
" 40. 5. 51. 3.
5 h. t. 24. 2l.
40. 4.40.1. The laxly expressed reason may be Tribonian's. See also 40.5.47. 3.
7 Ante, p. 455.
8 40. 1. 15; ante, p . 455.
9 40. l. 20. 3.
10 40. 9.13; post, p. 585.
11 40.9.14. 2.
I
2
S
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inter viv~sl, but, on the other hand, the language of Festus 2 and the
whole drIft of the title on statuliberi seem to ignore this case. The
absence. of texts makes it impossible to say what the law really was. If
such thmgs occurred, no doubt the slave was still a slave, but he was
pr~ba~ly not a statuliber, and would not carry his status with him.
It IS lIkely. that an alienation would be regarded as annulling the intent
to free, whICh had not yet operated, and probably also the slave could be
usuc~pted. But all this. is obscure, and perhaps the right inference from
the .sIlence o~ the texts IS that such things did not occur. There could
be httle use In. t~em. On ~he other hand there were obvious advantages
about manumlSSlOns m01·t~s causa, and cOhditions on such gifts were
reasonable enough.
1

40. 7 . .1.pl'.

2

FestuB, s. v. Statuliberi.

OHAPTER XXV.
MANUMISSION.

SPEOIAL OASES AND MINOR RESTRIOTIONS.

I. THE Pledged Slave. The main rules can be shortly stated.
A slave who is the subject of a specific pledge, express or tacit, cannot
be freed however solvent the owner may bel, unless the creditor assents2,
or security in lieu of the slave is given 3. The rule does not apply to
a general hypothec, tacit or express, unless the slave has actually been
seized under it, but of course the manumission must not infringe the
rule of the lex Aelia Sentia 4 as to manumission in fraud of creditors.
One text seems to imply that an express general hyp~thec is a bar, but
this is clearly negatived by the other texts, and as the text is corruptS
it probably means no more than that even though the manumitter is
insolvent, a manumission of a slave received for the purpose cannot
be impeached on the ground of fraud, though, in general, manumission
by an insolvent who had given such a pledge would be at least suspicious 6• It is immaterial whether the manumission be inter vivos or
by will, though as the latter operates only on aditio the gift will be
good if the pledge is at an end at that date '7. If the pledge still exists
the gift, as a direct gift, is void. But, at least in later law, there is a
more favourable construction: such a gift implies a fideicommissary gift,
so that when the pledge ceases to exist the slave can claim to be freed 8.
It may be added that Severus provided by rescript that a pledged
slave could be made necessarius heres 9•
Here, however, some difficulty arises on the tex.ts. Most texts treat
the manumis~ion of a pledged 'slave as a mere nullity, but there is
1 40. 1. 3; 40. 8. 6; 20. ~. 9; C. 7. 8. 1,3, 6. ~ven though the pledge covers other things of
greater value than the debt, 40. 9. 5. 2.
2 C. 7. 8. 4.
A P1Lpillus creditor needs auctoritas, 40. 9. 27. 1. A creditor over 14 can
assent: he is not freeing, but assenting, so that the age rule of the lex Aelia Sentia does not
apply, 40.2.4.2.
.
.
s 40.9.27.1; C. 7.8.5.
420.2.9.; 40.9.29; 49.14.45.3; C. 7. 8. 2, 3.
s 40. 8. 6. Mommsen omits obligatum: others insert non, cp. 40. 1. 10.
6 Cp. 40. 1. 10; 49. 14. 45. 3.
7 48. 19. 33.
B 40. 5. 24. 10. . In the creditor's will the debtor was a.sked to free the pledged slave. This
was a valid fideicomrnissum a~d he could be compelled to carry it out whatever the value. of the
slave if he accepted ~he will in any way, e.g., by pleading the direction when .sued· by .t he he1·es.
It was app~rently treated as a gift of the value of the slave.
.
9 28. 5. 30.
Th~ c~se is not withiI;l the rule of the lex Aelia Sentja. The text, adds ita tamen
si paratus sit p1'ius creditori satisface1'e, an addition which destroy.s the.PQwt of the text and as
it contains a Budden change of subject is p~'obably due to Tribonian, 40. 9. 27. 1. .
.
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some doubt. The favourable construction just mentioned is no doubt
a late development. In any case it negatives what might otherwise
have been likely, the recognition of release of the pledge as a tacit
condition. But if this was not admitted in wills, it can hardly have
been so inter vivos. So Scaevola remarks that if the debtor manumits
while the charge exists the slave is ~ot freed. But Paul adds a note
by way of inference: soluta ergo pecunia illa voluntate liber ftP. It
seems clear that he is speaking of payment after the act of manumission.
So an enactment of 223 2 says that if the creditors are paid, pledged
ancillae who had been manumitted become free. It is clear that the
manumission was inter vivos, though the manumitter is now dead.
This text is, however, of less significance. The question is one of fraud
of creditors: so far as appears the pledge may have been a general one.
One earlier text which deals with the matter is imperfect and corrupt s.
It seems to say that a pledged slave cannot be freed, by reason of the
lex Aelia Sentia, unless the debtor is solvent. As solvency is not
material 4 and the 'rule does not rest on the lex 5, it seems likely that
here too the main subject of the text is a case of general pledge and
fraud on creditors. But it ends with the words sed latinum as the
beginning of a sentence. It is commonly treated therefore 6 a~ laying
down the rule that after manumission inter vivos the slave becomes
a latin if and when the debt is paid. Such a view might well have
developed: whether it was vindicta or inter amicos it would have only
the effect of an informal manumission 7, so that we have not to do with
tacit conditions on a manumission vin dicta 8. Justinian does not indeed
specifically mention this case in his list of causes of latinity, but he
observes that in all cases in which a constitution speaks of libertas
without expressly mentioning latinity, this is to be read for the future
as civitas 9. It is noticeable that both in the enactment of 223 and in
Paul's textIo, the slave is spoken of as becoming liber.
We are not told the origin of the rule. Though one or two texts
suggest the lex Aelia Sentiall, others shew that the two rules are independent. A general hypothec is no bar unless it conflicts with the lex 12.
Solvency is immaterial IS. It was not the lex but a provision of Severus
which made it possible to institute a pledged slave as a necessarius heresl4.
One at least of the texts referring to the rule was written of fiducia15,
and the institution may have been carried over from it. Some, of the
rules are; howev~r, opposed to this view. A gift to a slave 'in 'fiducia
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could not have been saved by release before aditio: he must have been
the testator's when the will was made 1. Assent of the creditor, the
owner 2, would not have enabled the debtor to free. But these modifications in favour of liberty were consistent with the interests of the
creditor, and were possible now that the debtor was owner. Indeed
the whole rule had now no logical basis and was maintained on grounds
of equity only, by juristic authority. It was not easy to give a basis
to it, in view of the difficulty of finding a place for the creditor's right
in such a scheme of property law as that of the Romans 3• Hence the
tendency to rest the rule on the lex Aelia Sentia. Hence the fact that
general statements of the rule are found in Ulpian's Disputationes 4, and
Papinian's Quaestiones 5• Hence the enquiry addressed to Scaevola as to
whether the rule bound the heres of the debtor 6, and Ulpian's treatment
of it as a legal subtlety 7.

11. Servus Oommunis. A man cannot be partly free, partly a
slave. On the other hand the owner of half cannot free the other half.
Hence the classical jurists held that if one of co-owners purported to
free the slave, the manumission did not take effect. The act was not,
however, necessarily a mere nullity. If the manumission was formal,
i.e. done vindicta, censu or testamento, the effect was to vest the share of
the freeing owner in the other owner by accrual. So far all were
agreed. Proculus indeed held that the same effect was produced even
by an informal manumission 8, but it does not appear that any later
jurist took this view: in this case the act of manumission was regarded
as a mere nullity 9. The texts express this by confining the accrual to
cases in which he would have become a civis if the manumitter had
been sole ownerl0. Accrual is a quiritary mode of transfer, and thus
does not take effect unless the part owner has divested himself of his
quiritary rights in the man. Notwithstanding the lex Iunia the old
owner retained large rights in the man informally freed, though, in
the main, they became effective only on his death. The same principle
is expressed by Julian's rule that if a minor common owner frees, he
niust shew causa, i.e. the act cannot produce its effect of accrual (as
a manumission it is void in any case) unless all the rules of valid
manUI;nission at civil. law are complied with 11• . The rul~ barring manu48. 19. 33; ante, p. 464.
40.9.27.1; C. 7. 8.4.
, .
'
3 Possessio as being without economic content is hardly, it would seem, a ,res . See the
significant C. 8. 13. 18.
4 40. 9. 4.
5 4&. 19. 33.
6 40. 9. 26.
7 40.5. 24. 10.
8 Fr. Dos. 10.
9 Ulp. 1. 18; P . 4. 12. 1; Fr. Dos. 10.
,
,10 P. 4. 12. 1; Ulp. 1. 18.
11 40.2. 4. 2.
The text may, lIowever, mean merely that he cannot concur unless he has a
Catbsa. But this seems difficult to reconcile with 40. 2. 6.
1

2

1 40.9.26.
2 C. 7.8.5.
3 Fr. Dos. 16.
: 40. 1. 3. See on these matters, Vangerow, Latini Iuniani, 53.
40.9. 29; C. 7. 8. 2.
6 See, e.g., Kriiger, ad h. l.
7 See ante, p. 550.
8 Ante, p. 455.
9, C. 7. 6. 12a.
10 C. 7. 8. 5; C. 40. 9. 26'.
11 40. 9. 5. 2, 6; Fr. Dos. 16.
12 40.9. 29 . pr.; C. 7. 8. 2.
13 40.1. 3.
14 28. 5. 30.
.
15 40. 1. 3; Lenel, Ed. Perp. xix.
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mission by one owner did not of course prevent the man from becoming
free by other causes 1.
.
If all joined the slave was free, and they were joint patrons 2. If
they were under 20 it was enough if one shewed cause 3• We a.re .told
that a minor common owner freeing 4 must always shew cause: It IS to
be presumed that in this case, the fact that the other has a causa is
sufficient 5. If one owner is a minor, we are not told that the fact that
the other desires to free is sufficient, but this seems to follow from this
last rule. In general such manumission will be inter vivos, since, if the
two gifts do not operate simultaneously, there will be accruaL But the
case of manumission by will might occur. Thus, where one of common
owners frees by will" if my partner does," and the partner after,:"ards
frees inter vivos, the man is free, holding his liberty by two tItles 6.
Indeed both manu~issions might be by will, though the necessary
hypotheses are rather artificial. Two cases are mentioned in t~e sam.e
text. In one two owners have freed and instituted the slave In theIr
wills, and they die together in a catastrophe 7• Here the first $'ift m~ght
have failed had he not been instituted, for entry under the WIlls mIght
have been made at different times. In the other case both had freed
him under the same condition 8. Where a slave was left unconditionally
to two and one freed him and the other afterwards repudiated the giftl
the m~numission was good 9, on principles already considered. The
repudiation made the other legatee sole owner, retrosp~ctively10. . .
Some points of interest and difficulty arise where the manumISSIon
is accompanied by an institution of the slave l l• ~f on~ of two owners
institutes the man, he may do so either cum or s~ne l~ber~ate. I~ the
latter case, the slave is quasi alienus. In the former. he IS qi~as~ p,roprius 12. We know that if both free and institute hIm and the gI~tS
chance to operate at the same moment, he is free and heres nec~ssar~us
to both 13. It is presumably to cases of this k~nd that referen~e IS made
in a text which says that if a common slave IS heres necessa1" ~US to one
or two or all of his owners, he cannot abstain from any of them 14.
If the instituting and freeing owner acquired the whole of the slave,
the man, having ceased to be a servus communis, was free and heres
, 1 A common slave who detected the murderer of one master was freed: the other being
entitled to compensation, 29. 5. 16.
S' 65
2 38.1. 4; 2.4.23.
3 40.2.6, 'non.' ~. Faber, JUl'. Pap.
cl.2 .
4 40. 2. 4. 2.
5 A. Faber, loc. c~t.
6 40. 4. 48.
7 28. 5. 8. pl·.
8 h. l. 1.
9 40. 2. 3.
. ' d ift
10 29.1. 31; 40. 1. 2; 33. 5. 14. Fr. Vat. 84. This d<;>es not apply If the repudlat~ g.
becomes a caducum: in that case the lapsed gift may vest m another so that the manumltter IS
not sole owner. Fr. Vat. cit.
.
'
t' th' k th t
11 As to institution without liberty, see ante, p. 391.
There l~ no reas0Il: o. I?
a
Justinian's rule that institution implied a gift of liberty covered thIS case: he IS thmkmg of a
.
sole owner. Ante, p. 553. In. 1. 6.2; C. 6. 27. 5. 1.
12 28. 5. 90; Ulp. 22. 7, 10.
13 28. 5. 8.
14 29.2.66.
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necessarius\ the testator having been part owner at the time the will
was made 2. So, if a common slave was substituted to a pupillus by one
owner, who afterwards bought the rest of him, he became a necessarius
heres to the pupillus 3• If, however, he was bought by the pupillus,
Julian thought he would not be heres necessarius to him: he could not
in any sense be said to have been the property of the testator at the
time when the will was made 4• Ulpian appears to add 5 that, on groullds
of equity, the man may be allowed to buy the share of himself from the
other owner, and so acquire freedom and the hereditas. But it may be
that this is an addition by the compilers, expressing Justinian's rule
shortly to be stated.
If the slave is simply freed and instituted, by one of his owners, and
no change occurs till his testator's death, the texts do not say what
happens. It is generally held that he enters at command of and for
the benefit of the other owners. It is likely that this was the case,
though Salkowski observes 6 that it is difficult to account for it logically.
His difficulty is that the slave can get liberty only on acquiring the
hereditas. That he cannot acquire till iussum, and that implies that
accrual has already taken place. And accrual can result only from the
manumission. Both ought, he thinks, to fail. The solution he suggests
as most probable is, that, contrary to the rule in a case of servus proprius, the institution was allowed to stand good though the manumission failed. The same result may be arrived at on the view that if
the rnanumission of a servus communis failed, where there was also an
institution, the manumission was simply ignored, exactly as it was in
the case of a servus proprius 7•
The effect of manumission by one of common owners is completely
changed by Justinian 8• The rules he lays down are these:
l. If one owner desires to free inter vivos or by will the others
shall sell their shares to him or his heres who shall then free 9• If the
price of the share is refused, it may be deposited with a public authority
and the manumission can proceed. His accounts are to be gone into if
necessary, and made up on a day fixed by a iudex.
2. The price is to be fixed judicially. A maximum tariff is settled
ranging from 10 to 60 solidi, according to age, sex, function, training,
education, etc., with an increase in each case if he is a eunuch, but a
maximum of 70 solidi.
3. The peculium will go pro rata; the manumitter is sole patron,
and can give his share to the libertus.
1
4
5
8

28. 5. 6. 3.
2 Ante, p. 443.
3 28. 6. 18. pl·. See ante, p. 510.
28.5.6. 3; 28.6.18. pl·.; cp. 28. 6. 10.1, 36. pr.; 40. 7.2.4.
28. 6. 18. pl·.
6 Sklavenerwerb, 18.
7 Ante, p. 462.
C. 7. 7. 1.
9 C. 7. 7. 1. 1.
The form is immaterial.
B. R. L.
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4. If several wish to free, the first is to be preferred. If all at
once, there will be no question of price: peculium and iura patronatus
are divided pTO rata.
5. The ius accrescendi is wholly swept away.
6. If a part owner left to a slave his part in him it had been
doubted what the result was, as the intent might have been to free in
part or to benefit the socius. Whatever t,he testator's intent may have
been, it is now, favore libertatis, to be treated as a gift of liberty 1.
Hitherto nothing has been said of fideicommissary gifts. There
seems no difficulty in such a gift, but there is the point that the other
owner might decline to se1l 2 • Most of our information is contained in
the obscure preamble to the foregoing constitution of Justinian. It is
impossible to be certain of his meaning, but the following is a possible
interpretation. A.fricanus had held not only that such gifts were valid,
but that the co-owner could be compelled by the Praetor to sell his
share, a view reported and apparently adopted by Julian, Marcellus,
Ulpian and Paul 3 • Further Marcian reports a decision of Severus that
in a certain case, where a soldier had made a direct gift to a common
slave, his heres was bound to buy and free the man, and, a little later,
Severus and Caracalla lay down a general rule to this effect, the
co-owner being bound to sell. This forms the model for Justinian:
his language seems to imply that it had dealt only with milites, but was
not confined to a specific case as the earlier one had been 4.

Ill. Servus FTuctuarius. The fructuary or usuary, not being
owner, could not free. His manumission vindicta was in form a cessio
in iure, involving an acknowledgment that he had no right in the
slave. We may infer that some jurists held that his usufruct reverted
to the dominus, but that the view prevailed that the act was a nullit y 5.
Justinian regulated this matter in a way to be stated shortly6.
If the owner freed by will, it seems clear that the gift was good,
but conditional on the expiration of the usufruct. Thus where a slave
was instituted c'u m libertate, and afterwards a usufruct was created in
him, the institution and manumission were both good, but took effect
1 C. 7. 7. 1, 2. A text which says (40. 7.13. 1) ~hat a cOJ:?IDon slaye freed ~der a condi~ion
of payment can take the money from which peculwn,1 ?e .wil~, as bemg an o~dmary statul~ber,
subject to ordinary rules, expresses the law of Justmlan s tIme, when the liberty would take
effect. For classical law it would seem to apply only where all join.
2 40. 5. 47. 1 seems to assume the validity of the gift, but it may be the case of a slave
common to the heres and another.
3 Cp. 28. 6. 18. p1'. where it is, however, it direct gift, but nothing is s~id of compulsion,
Mitteis, Archiv fUr Papyrusf. 3. 252.
4 Boby, R. P. L.1. 28 and Mitteis, loco cit. think the r:esc~'ipts applied only to.fideico~missary
gifts, as the. opinions of the jurists ~id. T~is. ma~res It. difficul~ to. see what IS the difference,
between mil~tes and other 'people, whlCh Justmlan IS endmg. MlttelS also holds that the second
rescript, described as 'general,' applied also to pagani.
5 Cp. G. 2. 30; P. 3. 6. 32; D. 23. '3. 66.
6 C. 7. 15. 2.
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only on the expiration of the usufruct1. Where the usufruct of a slave
given as ~ legacy, and he was to be free at its expiry, this was
valId: the expIry of the usufruct was a condition on the gift, so that
though the beneficiary compromised for a sum of money, the slave was
not free till death or capitis deminutio of the donee 2• Where an owner
instituted the fructuary, and gave the slave freedom on a condition the
confusio destroyed the usufruct, and the slave became free at onc~ on
the occurrence of the condition 3. The act of the owner shews that he
did not contemplate the natural expiry of the usufruct as a cO,n dition 4.
These texts are all from the Digest, but there is no reason to doubt that
they represent classical law.
'
The case is different with manumission inter vivos: a manumission
by will can be conditional, while one vindicta cannot 5. Such a rnanumission was good if the fructuary assented (even though he was under
20 6, for he was not freeing), with the aLwtoritas of his tutor if he was a
pupillus 7• But beyond this there is some uncertainty as to what the
cl.assical law was. Ulpian tells us that a servus fructuarius freed by
hIS owner becomes a servus sine domino 8. This is a perfectly logical
effect to be produced by the cessio in iure. The same thing is said
elsewhere 9 , with the addition: sed lc~tinum.... This text observes that the
existence of the usufruct prevents the manumission ' vindicta of the
slave. This leaves op.en. several questions. Does the restriction ,a pply
?nl~ to formal manumlSSlOn? Does it nullify the act or merely suspend
It tIll the end of the usufruct? If the latter view be taken, does the
slave become a latin or a civis at the expiration of the usufruct?
Various answers have been given to each of these question~lo. Justinian's remarks in his reorganising , enactment give us little help. It
may be noted, however, that whatever the law was, it seems to have
bee?" clea~: ~e does not refer to any disputes, but merely declares that
he IS modlfymg the law. He seems to imply in the same text that the
manumission was merely void-libertatem cadere ll , but, on the other
hand, it appears from another enactment of his that the existence of
the usufruct had been only an obstacle to the slave's being free statim 12•
There is no reason why informal manumission should not have made
wa~

1
2

28. 5. 9. 20.
7. 1. 35. 1.

He need not be sole heres .
3 40. 4. 6.

If a usufruct is given" till he is freed," the dominus can free at any time, 7. 4. 15.
~ Ante, p. 455.
6 40. 2. 2.
7 40. 9. 27. 1.
4

:9. .. ..

1.
9 Fr. Dos ..11, confined expressly to manumission vindicta.
Vangerow, Latml Iumam, .44 sqq., 'Yho Cltes:some earlier writers, thinks that when the
ended he became a l.atm or CWM accordm~ to -the circ:umstances, the manumission
but only. that, operatmg at once to make hIm a servus s~ne domino, by destroying the
qmntary 0:vne~·shlp .. Runtze, Servus Fructuarius, 62, also thinks the rule merely suspensive
but res~s hlS VIew mamly on the texts dea1i~g with .ma:numission by will, of small force in thi~
co~~exlOn. Husch~e, ad Fr. Dos. 11, thmks v~nd~cta was null, and informal suspended.
Rr~rer, ad h. l., thmks he became a latin in both cases at expiry of the usufruct.
C. 7. 15. 1. pr.
12 C. 6. 61. 8. 7.
la Ulp.

u~uf~uct
ml1:d.~cta,
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the man a latin at the end of the usufruct, and probably the Dosithean
fragment was about to lay down some such rule. A manumission vindicta,
regarded as such, could hardly have had such a suspended operation 1. But
the process was at least a declaration of intent to free, even though void
as a formal act, and thus might possibly operate, as a declaration inter
amicos, to make the man a latin, when the obstacle was removed 2 • It may
be noted that, regarded as a cessio in iure, it was in no way defective:
there was no condition to vitiate it: it was only the existence of the
usufruct which prevented it from producing all the effect which was
desired. Thus it makes the man, in the meantime, a servus sine domino 3•
Of the origin of the rule it is hardly possible to say more than that
it appears to be a civil law rule independent of statute. Justinian
declares it to be a rule of observatio 4, which seems to mean" of juristic
origin."
Justinian reorganised the system, laying down the following rules:
1. If owner and fructuary concur, the manumission is valid in all
respects.
2. If the owner frees without consent of the fructuary, the slave is
free, and his libertus, though acquiring thereafter for himself, must
serve the fructuary, quasi servus, till the usufruct ends. If he dies
before that event the property goes to his heredes.
3. If the fructuary alone frees, intending a benefit to the slave,
the ownership is not affected, but, till what would have been the end of
the usufruct, the judices will protect him from interference by his
dominus. At that time he reverts and his mesne acquisitions go to his
dominus. If the fructuary frees him by way of ceding to the dominus,
full dominium is at once reintegrated 5.
IV. Servus Legatus. If the slave has passed into the ownership of
the legatee, he can free, even in the extreme case in which the slave has
been conveyed by the heres under a legacy contained in a codicil afterwards shewn to be a falsum 6. Where a legacy was left to two, and one
of them, having accepted the gift, freed the slave, and the other legatee
afterwards repudiated the gift, the manumission was good 7• These
texts, of Marcellus, Paul and Ulpian, accept the Sabinian view that in
the case of a legacy per vindicationem refusal by the legatee acts
Ante, p. 455.
That JustinIan does not mention it among the causes of latinity (C. 7. 6) is explained by
the fact that his reorganising enactment (C. 7. 15. 1) was of a little earlier date. See, however,
ante, p. 543 and App. IV.
S It must be presumed that as to such acquisitions as did not go to the fructuary, he was in
the position of a derelict slave, ante, p. 274.
4 C. 7. 15. 1. pr.
5 C" 1. 15. 1. The form of manumission is immaterial.
6 Subject to compensation, C. 7.4.2; cp. D. 39. 6. 39; ante, p. 568.
7 Fr. Vat. 84; D. 29. 1. 31; 40.2.3.
1

~
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retrospectively, to vest the thing in him to who~ it would have
belonged apart from the legacy 1 : in this case the other legatee. The
two were at no time joint owners of the slave. The liberty dates from
the rnanumission 2.
No authority is necessary for the proposition that if the heres has
ceased to be owner he cannot free. But as to his position while the
slave has not yet become the property of the legatee, it is difficult to
say what the law was at different dates, in the various possible cases.
If the legacy was of a slave of the heres, it is clear that in classical
law, at any rate, he was the slave of the heres till delivery. According to
the view generally held this was also the case under Justinian 3. Ulpian
quotes Marcellus as saying that if, where there was such a gift, the heres
fi'eed the slave, the manumission was good 4, and this text which is in the
Vatican Fragments, no doubt expresses classical law. The Institutes
express the same rule, crediting it to Julian, and remarkip.g that the
state of knowledge of the heres is immaterial 5• The Digest quotes the
same doctrine from Marcian 6. But elsewhere the rule is laid down and
attributed to Paul, that the manumission is void whether the heres
knew of the legacy or not 7• The reasoning of the text is ill-fitted to the
rule it states, and it seems likely that the decision is of the compilers,
and is a misapplication of the enactment of Justinian 8, as to manumission and alienation of legated property, shortly to be considered.
The case of the slave of the testator left pure per damnationf;,m should,
it seems, be dealt with in the same way, but there are no texts: the case
was obsolete under Justinian. Where he was left p~tre per vindicationem
the case was complicated, for classical law, by the controversy which
existed as to the state of the ownership pending acceptance by the
legatee. It is generally held, notwithstanding the language of Gaius 9,
that the view which prevailed was that of the Sabinians, that the
ownership was in suspense till the legatee made up his mind, and that,
if he refused, the thing was treated as having been the property of the
heres frol11 the date of operation of the wilL This view is confirmed by
the surviving texts dealing with the matter, which declare that the
manumission by the heres is void if the legatee accepts, valid if he
refuses: retro competit libertas 10• Upon the same principle, if a slave is
left pure to two, and one, having accepted, frees the rpan, the manumission is good if the other refuses, unless, before Justinian, the effect
of the refusal was to make the gift a caducum, in which case the lapse
Girarcl, Manuel, 922.
40.2. 3; D. 29. 1. 31 is not really in contradiction.
But it is not possible to be certain as to the exact meaning of his enactment, C. 6. 43.1.
Fr. Vat. 84.
5 In. 2. 20. 16.
6 30.112.1.
40. 9. 28.
8 C. 6. 43. 3.
9 G. 2. 195; see, e.g., Girard, Manuel, 922.
10 29.1. 31; 40.1. 2; 40.2.3.
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might not benefit the other legatee 1. In an enactment of A.D. 531 2,
Justinian lays down a rule that where a slave is left pure or ex die, the
heres is to have in no case any power to free. It is plain from the
context that this is intended to clear up doubts as to the effect of his
general enactment assimilating all kinds of legacy 3: there is no reason
to suppose it was intended to alter in any way the rule which made the
effect of a manumission by the heres, of a servus legatus, depend on the
fate of the legacy.
Where the legacy was conditional, the Proculians held that, pendente
conditione, the slave was a res nulli~l'S, and there could be no question of
manumission by the heres. But the view prevailed that the res was in
the interim the property of the heres 4. On this view he ought to have
been able to free, but two texts in the Digest make it clear that he
cannot do S05. As Gaius seems to express a view which he rejects in
his Institutes4, it is not unlikely that the rule is new in Justinian's law,
and that the old rule was that the heres could free, subject to compensation. It is noticeable that Justinian in his enactment, just cited 2,
in which he prohibits dealings with things legated, assumes a prima
facie right to alienate things conditionally legated, but declares any
such alienation irritum if the condition arrives. He says nothing about
manumission in .this part of the lex, and it is clear that such things
could not be vOIdable. It seems that the texts in the Digest5 have
been altered so as to state an arbitrary rule placing manumissions on
the same level as other gifts, so far as is consistent with theirirrevocable nature 6• It is hardly possible to apply the rule that the effect
of the manumission in classical law was in suspense, so that it failed if
the condition arrived, for this would imply that acquisition to the
legatee was retrospective, and this does not seem to have been the
case 7• There are, however, two texts which deal with legacy of optio
servi, which raise a difficulty. In one we are told 8 that the legatee
cannot by freeing lessen the right of the legatee, since each slave is
regarded as conditionally legated. The other says that the man is not
made free in the meantime, but that he will be free if the legatee
chooses another slave 9• These texts are not in conflict with each other
but they may seem difficult to reconcile with what has just been said:
It is clear, however, that in Justinian's law a legatum optionis was not
1 ~r. Vat. 84; D: ~9. 1. 31; 40: 2. 3. If the other legatee accepted, the manumission would
be .vOl~ before Ju~tmIan, as havmg been made by one of co·owners. Presumably under his
legIslatIOn the freemg owner would have to compensate the other, ante, p. 568.
2 C. 6. 43. 3. 2 a, 3.
3 h. t. 1.
4 40 .. 9 .. 29.1; G. 2. 200.
5 40.1. 11; 40. 9. 29. L
6 ThIS IS more or less confirmed by the fact that there survives into the Digest a text which
tells us that ~hen there was a fideicommissum of a slave under a condition and the heTes freed
the man the manumission was good, but the heres had to pay compensation whatever his state
of mind, 36. 1. 26. 2.
7 See the texts cited by Accarias, Precis, § 379, n. 3.
8 40. 9. 3.
9 33.5.14.

CH. XXV]

M an~tml:ssion of Servus Dotalis

583

conditional. Our text only speaks of each slave as quodammodo 1
conditionally legated, and in the Institutes 2 Justinian says that formerly
such a gift conditionem in se habebat. But he took away the intransmissibility of right of choice, which gave such a gift its apparently
conditional character, and we have seen 3 that the passage in the
Instit.utes is very doubtful history. It may well be that those jurists
who thought · the gift ought to fail if the legatee failed to choose,
thought so, not because there was an unsatisfied condition, but because
there was no slave who answered the definition in the will. In fact
the expression optio servi covers two forms of gift- utrum elegerit
habeto, and optionem do. In the former case if he chooses none there is
none which satisfies the definition, in the latter there is no sort of
reason why the heres of the legatee might not choose. It is idle to
attempt to reconstruct the debates 4 , but enough has been said to shew
that we are not entitled to construe such gifts as conditional in all
respects. For Justinian they are pure legata, and the rule laid down is
the normal rule in such cases.
V. Serv~ts Dotalis. All the texts which deal with this case are
from the Corpus Iuris, with the exception of one which has not been
deciphered 5. It does not appear, however, that Justinian's changes in
the law of dos affected the right of the husband to manum{t during the
marriage, so that these texts probably represent classical law. The vir
is owner and can therefore free 6, with the effect of becoming patron and
heres legitimus 7 • But though the vir could free it does not follow that
he would not have to account for the resulting loss to the dos. On
this matter elaborate rules are laid down 8. If the wife assented to the
manumission, and did so with the intention of a gift to her husband, he
will not have to account for any of the rights he has over the libertus,
either ipso iure or expressly imposed, or even for the slave himself9.
The gift is valid, notwithstanding that it is a gift from wife to husband,
just as a gift to him, ut manumittat, would be lO. If the wife assented or
did not oppose, but it was ex negotio, as a matter of business, the vir
must account for all he gets ex bonis, or ex obligatione, including
anything specially imposed 11, even though after the man umission 12.
Thus if he accepts the man as debtor or surety iure patroni, the
40. 9. 3.
2 In. 2. 20. 23.
3 Ante, p. 19.
In 33. 5. 9. p1·. Julian evidently adverts to an analogous difficulty of construction, and
refuses o~ common sense grounds to .accept the logical interpretation of the words of the gift,
under whIch the legatee would be entitled to both slaves if he chose neither.
5 Responsa Papiniani, 9. 9.
6 C. 7. 8. 7.
7 38. 16 ..3. 2; 48. 10. 14. 2; but he has no more right than any other owner, so that he
cannot free if the slave is pledged to the wife or if he is insolvent, though the only creditor be
the wife for the dos, C. 7. 8. 1; D. 40. 1. 21.
8 See Demangeat, Fonds Dotal, 18 sqq.
9 24.3.24.4,62,63.
10 24. 3. 63; P. 2. 23. 2.
11 24.3.24.4,64. pT., 1.
12 h. t. 64. 3.
1
4
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obligation so acquired must be accounted forI. And by the lex Iulia
the obligation covers not only what was received, but what would have
been received but for dolus of the patron 2. On the other hand, two
limits are expressed on this duty of accounting. He is liable for operae,
if he receives their value, but not if they are actually rendered to him 3.
And while he is accountable for everything he has received iure patroni,
he need not account for extraneous benefactions from the libertus, and
thus not for any share of the estate of the libertus, to which he was
instituted, beyond his share as patron 4 • If, however, the manumission
was against the will of the wife it appears that he must account for
everything he receives through the libertus, as well as for the value
of the man himself 5.
There is some difficulty as to the law in the case of manumission by
wilL In the classical law the remedy of the wife or other claimant for
return of the dos was a personal action 6: the slave was still the
property of the husband or his estate, and thus he could free by wilP.
Though the slave could be claimed before the manumission was completed, it was impossible to set it aside when it had been carried out.
On the other hand Scaevola tells us 8 that where the woman died in
matrimonio she could free slaves by her will, at least if there had been
a pact to r~store the dos to her brother, under which pact he had
stipulated for this return-a point which does not seem materiaL Some
of the language suggests a direct gift, and a woman could certainly not
free directly by will a slave who did not belong to her when she made
the will 9. But the concluding words of the text look as if the gift was
fideicommissary, since the heredes are spoken of as bound to carry out
the manumissions, and in that case there is no difficulty 10.
VI. Divorce. A woman who divorces or is divorced l l, whose marriage ends, indeed, in any way but bona gratia, or death, or civil death
of a party, cannot free or alienate any of her slaves for 60 days from
the end of the marriage 12, whether they had been hers during the
marriage or not. The object is to prevent her from evading the
quaestio for them, in the matter of adultery. The rule is laid down in
h. t. 64. 4.
2h . l.6,7.
3h.l.2.
4h.l.5.
24. 3. 61. It does not seem that any deduction from this was made for his value as a
libel'tus. This seems to have been regarded as too problematical to be estimated; see 50. 17.
126. 1.
6 Girard, Manuel, 950.
7 C. 5. 12. 3.
s 23, 4. 29. 2.
9 Ante, pp. 264, 464.
10 There is .no reason to suppose a direct gift construed as fideicommissary, favore libe1'tatis.
We have seen that this is not commonly done (ante, p . 514). In a refol'ming enactment of 529
Justinian uses language which suggests that the husband 's right was reduced to a usufruct, the
wife being dominus . This is inconsistent with the foregoing texts and with an enactment of the
following year imposing restrictions on his power of alienation (C. 5. 12. 30; C. 5. 13. 1). See
GiI'ard, Manuel, 960.
11 40. 9. 12. 1, 14. 2.
12 40. 9. 14.
1
5
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the lex Iulia de adulteriis, q'Lwd q'Ltidem perquam durum est, sed ita lex
scripta estl. Whenever under these rules they cannot be freed, they
can be tortured 2. The paterfamilias, the mother, the avus or avia
cannot free or alienate, for the same time, any slaves who had been
employed on the wife's service, nor can any person whose slaves would
be liable to the quaestio in the matter 3. If such persons, dying within
the 60 days, manumit by will, the slave is a statuliber; the condition
being that there is no accusation within the 60 days 4. Though the
husband dies within the 60 days the bar still continues, as the father
can still accuse 5• Africanus thought the time fixed by the lex was too
short, since the trial would not be over in that time. Accordingly the
rule develops that if a charge is actually begun, manumission is barred
till it is over 6• Similar rules are applied if the manumission is in
fraudem legis, i.e. in contemplation of a divorce. Justinian provides
that death of the wife shall not end the prohibition, but that it shall go
on for other two months, as it may still be important on the question of
disposition of dos. After that time the heres mayJree, unless his culpa
has delayed the husband in bringing the charges.
With this matter may be stated the connected rule that, if a woman
is accused of adultery with her slave, she cannot free the alleged accomplice pending the accusation 9. Under the juristic extension of the
more general rule above stated this ceases to be important. Justinian
preserves it only in connexion with, and for its bearing on, the law of
institutio.
VII. Slave transferred with a condition against manumission 10. If
a slave is alienated inter vivos with a condition against manu mission,
any manumission is void n. It is laid down by Justinian, though the
form of the text shews that the rule is older, that a prohibition of sale
includes a prohibition to free. This whole rule is noticeable as a case
where an agreement between two persons has an effect in rem: the
covenant "runs with" the slave 12.
In the case of a slave left by will under a similar condition, there is
more to be said. The general rule is the same: the manumission is
void 13, and a direction not to sell includes a direction not to free 14. The
restriction may be temporary. We are told that where that is the
case, the validity of any manumission, e.g. by will, depends on the time
40. 9. 12.
2 C. 9. 9. 3.
40. 9. 12. 3-5; including the husband, C. '9 . 9. 25; ante, p. 91.
4 40. 9. 13.
5 h. t. 14. p T.
6 h. t. 12. 6.
7 h. t. 14. 5.
s C. 9. 9, 35. 3.
9 In. 2. 14. pr. , Severus and Caracalla; 28. 5. 49. 2.
10 Ante, p. 72.
11 18. 7. 6; 40. 1. 9 ; 40. 9. 9. 2.
Perhaps originally applied in sale of captivi, Sueton.
Augustus, 21; Blair, Slavery among the Romans, 18.
12 C. 4. 51. 7.
Oonditiopel'sonae eius cohaesit, C. 4. 57. 5.pl'.
13 40.1. \}; 40. 9. 9. 2; C. 7. 12. 2. P j'.
14 C. 4. 51. 7. The converse is not true: a direction not to free is not a direction not to sell.
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when the gift would take effect, not on the date of the willl. The
inference that it is to be only temporary may be drawn from the facts.
If the restriction is not imposed as a penalty, but, e.g., in order to have
some person to look after the heres or his estate, it will be impliedly
temporary and the bar will cease if the heres dies 2• In some cases the
reason is stated, perhaps to avoid implications. Thus in the will of
Dasumius the heres is requested not to free certain slaves, so long as
. they live, because they have neglected their dut y 3. It is not anywhere
expressly said that the condition runs with the slave, and in some cases
words are used which seem rather to negative this. Thus in the text
just mentioned the direction was that neither donee nor his heres was to
free. In the will of Dasumius 3 the direction is that the heres is not to
free. But from the way in which this case is grouped with that last
discussed it seems likely that, apart from expressed intention, the
restriction is quite general 4• It may be applied to a slave of the
testator or of the heres, but not it seems to one of a third person 5.
One point is somewhat difficult. How far, in classical or later law,
is a conditional manumission by will a direction to the heres not to free
till the condition is satisfied? Justinian tells us, as we have seen 6, that
in earlier law the effect was, where the heres was extrane'us, to prevent
him from making the slave more than· a latin, and that he provides
that the heres can make the man a civis, but that if the condition
arrives the man shall be libertus orcimls. Antoninus Pius is quoted
by Ma~cian7 as laying down or mentioning the rule in most general ,
terms, not confining it to heredes extranei, but it is quite clear, that
there were possibilities of making the slave a civis in some cases B.
Pomponius observes 9 that some masters, desiring that their slaves
should never be free, wrote gifts of liberty to them to take effect on
their death, and quotes J ulian as holding that such derisory gifts were
mere nullities-nullius momenti. This appears to mean only that they
were invalid as gifts, but, as expressed, it also means that they were of
no force as restrictions, the idea perhaps being that, as there was no
express restriction, one could not be implied from a gift which did not
take effect. Pomponius goes on, however, to quote Octavenus lO as holding
that if a testator, having given a conditional freedom, adds the words:
nolo ante conditionem e~{,m ab here de liberum fieri, the addition is of no
effect, nihil valere. In the law as we know it, it is clear that such · a
40.9.17.2.
2 C. 7. 12.2.
.
.
,
Bruns, Fontes, i. 273. It does not of course bar the testator hllllself from freemg wter
vivos, or even by will, 40. 5. 40. 1.
.
.
4 Cp. 31. 31; 35. 1. 37, where a legal prohibition (e.g: lex Iulia) seems to ~e,m quesh?J?-'
5 A gift of land to a third person if he do not free StlChus does not bar: It IS a condItIOn on
the gift giving rise to cautio Muciana, but nothing more, 35. 1. 67.
6 C. 7. 6. 7; ante, p. 550.
.
7 36. 1. 32. 1.
8 28. 5. 3. 3; 4. 3.32.
See also 40. 7. 3. 15. Ante, p. 550.
9 40. 4. 61. pr.
10 40. 4. 61. 2.
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restriction could be imposed. Pothier l adopts the view suggested,
with others, by the Gloss, that the words mean merely "I do not
desire my heres to free before the time," and not "I desire him not to
free." But the words do not mean this, and if they did their emptiness
would be so obvious that Octavenus would hardly have made the
remark, or Pomponius thought it worth citing. On the other hand if
they are understood, as the Gloss also suggests, as useless, since they do
no more than the very existence of the condition does, this is not
true for the case of a suus heres, even if we ignore the fact that any
heres could make the man a latin, and they are anachronistic in the
time of Justinian. In any case the remark of Octavenus seems to be
out of date. It must be remembered that the right to impose such a
restriction is not a matter of course: we are told in two texts 2 (also
cited by the Gloss) that a testator could not impose a general permanent
restriction on alienation, apart from fideicommissum. Octavenus was
an early writer, and it is possible that in his time the power had not
developed. The implied restriction contained in a conditional gift is
probably later still, and may not be earlier than Antoninus Pius, who
seems to have legislated on these matters 3. If that is so it is probable
that the rule that in such a case the manumission, though void as such,
was at least a declaration of wish that the ~an should be free, and thus
made him a latin, was later stiU4.
VIII. The slave of a person under guardianship. Manumission
by an infans is impossible, and thus if such a person is under a fideicommissum to free, the beneficiary will be declared free on application:
it is in fact an ordinary fideicommissum which the fiduciary, without
personal culpaS, has f~iled to carry out. Other pupilli and women under
tutela cannot free without the auctoritas of the tutor, and, even if that
is given, the manumission will not include a gift of the peculi~{,m6, as it
ordinarily does in manumission inter vivos 7• The reason is that a tutor
has, in general, no power to authorise giftsB. It should also be noted
that in any manumission, by a pupillus, or a p~{,pilla under 20, causa
must be shewn 9. If the tutor refuses to authorise a manumission due
under a fideicommissum the same rule applies as in the case of
infans 10•
Ad h. l.
2 30. 114. 14; 32. 93. pr.
3 30. 114. 14; 36. 1. 32. 1.
See ante, p. 543, and App. IV.
5 40.5.30. 1-4; post, p. 611.
6 40.2.24; UIp.1. 17.
7 Ante, p. 189.
8 27. 3. 1. 2.
.
9 26. 8. 9. 1.
.
10 40. 5. 11, 30. 3.
In general manumission per epistolarn ope:-ates only wh~n It becomes
known to the man, 41. 2. 38. pr. Thus Julian holds that the ltUctontas must be given (3;nd the
tutor be present?) when the slave receives ~he lette~' (Fr. Dos. ~5). But an olde~' VIew, of
N eratius Priscus, at least in the case of dorn~na, that It IS enough If the tut01' authorIses at the
time of writing is confirmed by imperial enactment (ib.). No doubt a part of the breakdown
of tutela of wo~en. Perhaps not to be applied to other cases.
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A minor under 20 must of course shew cause whether he has a
curator or not, and we are told repeatedly that a minor over 20 who
frees cannot get restitutio in integrum 1. These texts do not in any way
distinguish between the case in which there was a curator and that in
which there was none, a fact which is somewhat opposed to the opinion
now generally held, that a minor who has a curator is incapable of
making his position worse 2.
A furiosus is incapable of freeing, and his curator cannot free for
him, as manumission is not administration 3. The imposition of a fideioommiSS1tm on a furiosus creates an obvious difficulty. He cannot
authorise his filius, if he has one 4 : his personal ittssum is impossible.
Octavenus 5 suggests as a way out of the difficulty that the curator can
convey him to someone else to free. That this should have been
regarded as administrative while the direct act was not is rather
surpnsmg. Antoninus Pius settled the matter by providing that the
rule above stated for infantia was to apply 6.
IX. Slaves of corporate bodies 7. Marcus Aurelius gave a general
power of manumission omnibus collegiis quibus coeundi ius est B, and they,
and municipalities whose slaves are freed, have rights of succession and
the other patronal rights 9. It has been said 10 that before these enactments such a slave if freed could not become a civis. But in fact
Varro, the contemporary of Cicero, speaksll of libertini of towns, and of
their names, in terms which shew that they were not merely in libertate
morantes, but cives, and he makes allusion to slaves of other corporations,
obscurely indeed, but in such a way as to suggest that they were on
the same footing. An enactment of Diocletian 12 refers to an ancient
law authorising municipalities in Italy to free, and speaks of the right
as extended to towns in the provinces by a Senatusconsult of A.D. 129.
Probably many corporations other than towns had the right, but there
was no general right in collegia till the enactment of Marcus Aurelius.
As such manu missions were inter vivos, the libertus of a town, (and
presumably of any corporation,) kept his peculium unless it was expressly
taken away, so that debts to the peculium were validly paid to him 13.
The form of manumission by a collegium is not known 14. Slaves of
Ante, p. 566.
2 But this opinion rests on little evidence.
See Girard, Manuel, 231.
40.1. 13; 40.9.22.
4 40.2.10.
5 40.1. 13; ante, p. 457.
6 40.5. 30. 7.
7 Mommsen, Z. S. S. 25. 39, 49; Mitteis, Rom. Privatr. 1. 385, 399; Halkin, Esclaves
Publics, 142.
8 40. 3. 1.
9 40. 3. 2, 3; 38. 16. 3. 6.
10 Halkin, lac. cit.; Rauter, Societe, 37.
11 Varro, de ling. late 8. 83.
12 C. 7. 9. 3. The text calls it lex Vetti Libici. Of the suggested emendations, that of
Mommsen (ad h. l.), lex veteTis l'eipublicae, seems the most probable. See Mommsen, Z. S. S.
25. 49.
IS 40. 3. 3; ante, p. 205.
14 As the Senate freed slaves of the State and the Ordo freed slaves of towns, it seems likely
that a vote of the collegium or its governing body, if it had one, sufficed. Probably, as Mommsen
says (op. cit. 39), l'ecognitiou of a given corporation would be accompanied by regulations hereon.
He suggests authorisation to a delegate (act01'?) to free vindicta, but this seems unlikely.
1
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towns were freed by a decretum of the local senate (ordo, curia) with
the consent of the Praeses or Rector1. They took the name either of
the town or of the magistrate who freed them 2. Bruns 3 gives a case of
wholesale manumission of slaves of a municipality, probably for services
rendered, in B.C. 188, but this is an overriding decree of the Proconsu1 4.
It seems to have been a common thing for them to give a mancipium in
the place of themselves 5, but there is no reason to think this was a
legal requirement 6 : it occurred commonly in other manumissions 7•
Such a substitute was called in some cases vicarius, which, in this
connexion, no doubt implies that he was qualified for the same
function B.
Any person could give a fideicommissum of freedom to the slave of
a municipalityo. And conversely where any townsman suffered forfeiture of his goods, any slave he was bound to free was declared free
by the municipal authority 10.
It is a vexed question whether societates vectigales were, or might
be, corporate bodies. The evidence is mainly one obscure text l l• Into
the variolls solutions which have been offered of the problem it presents
we will not enter12. If (or when) it was a corporation it would be
governed by the rules just stated. Varro seems to refer to freedmen of
societates 13, and may be thinking of this case, but the text is not strong
evidence, and no surviving juristic text mentions the matter.
X. Servi Publici Populi Romani, Oaesaris, Fisci. Of the manumission of ordinary servi publici there is little trace 14. Mommsen can
find one case only under the Empire. No real case is recorded, it
seems, in Republican times. The nearest approach to a case is that in
which Scipio promised liberty, on conditions, to some captives whom he
had declared servi publici 15. But there are many instances of gifts of
liberty as a reward for services to slaves who vested in the State. In
some cases they are slaves of private owners, bought and freed as a
reward for revealing crime, or betraying the enemy 16, or for service in
C. 7. 9. 1, 2, 3; 11. 37. 1.
2 Van'o, lac. cit.
S Fontes, i. 231.
Acting apparently uncler the authority of the Senate. It is not, however, quite clear who
these slaves were.
5 C. 7. 9. l.
6 See, however, Wallon, Histoire de l'Esclavage, 2. 500; Erman, Servus Vicarius, 432.
7 E.g. C. 6. 46. 6.pT.; C. Th. 4. 8.7; D. 38. 1. 44; 41. 3. 4.16, 17; 41. 4. 9.
8 Erman, lac. cit.
9 40. 5. 24. 1.
10 h. t. 12. pr'.
11 3. 4. 1. pr.
12 See Mitteis, Rom. Privatr. 1. 403 sqq. He gives references to earlier literature.
13 Van'o, cle 1. 1., 8. 83.
14 Mommsen, Staatsr. (3) 1. 322; D. P. R. 1. 369; Willems, Senat, 2. 354; Halkin, Esclaves
Publics, 22 sqq. The following references are mainly due to this writer who collects and
discusses the texts. It is clear from Varro, de 1. 1., 8. 83, that they were sometimes freed. He
notes that anyone so freed had been called Romanus (cp. Livy, 4. 61), but was now called after
the magistrate concerned.
15 Livy, 22.57,26.47.
16 Livy, 2.5,4.45,4.61,22.33,26.27,27.4,32.26; Cicero, pro Rab. 11. 3, pro Balbo, 9. 24;
Va1. Max. 5. 6. 8, 6. 5. 7; Dion. Ha1. 5. 13; Sallust, Catil. 30; Plutarch, Popl. 7; Macrob. Sat.
1. 11. 40. But see, as to their ownership, post, p. 598.
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war 1 : in others they are captives freed for betraying the enemy or for
services after capture 2. It may be assumed that the mode of manumission would be the same for all slaves of the people, and it is clear
that the ordinary course is for the Senate to authorise the liberty and
for the magistrate to declare it. In some cases this is stated 3: in
others we are merely told that liberty was given-:-an impersonal form,
better suited to describe an act of the Senate than an independent act
of the magistrate 4. Sulla certainly freed on his own authority, but this
'was when he was dictator with almost absolute power 5• Scipio perhaps
freed captives on his own authority; it may be, as Mommsen says, he
did this by virtue of the commander's power to dispose of booty 6. In
many cases the libertus receives money as well: this and indeed the
abandonment of property rights in the man seem to be essentially the
business of the Senate 7• For the act of the magistrate no form is
necessary. Only in a very early and doubtful case is the use of the form
of vindicta recorded 8. The magistrate is usually a Consul or Proconsul,
but this is not essential: in one case it was the Praetors 9•
In most cases the freedman is declared to have libertas and civitas.
In one case Cicero says: libertate, id est civitate, donari 10 • But in some
cases liberty only is mentioned 11, and it is quite possible that in earlier
days where the event occurred in a latin region the freedman may have
received the status of the ordinary inhabitants of the district.
In many cases the slave to be freed has to be first acquired from his
owner. We are not expressly told that he could be compelled to
transfer. But resistance to the decree of the Senate was improbable,
and a power of compelling sale .was not without analogies 12.
The only known case in post-republican times appears to have been
carried out by the Emperor 13. Whether the Senate concurred or not
cannot be said, but such a concurrence must have soon become merely
a form.
There is a good deal of evidence as to the existence of liberti
Caesaris but it is hardly possible to distinguish between the different
grades 14. No doubt the Emperor could free by will those slaves who
1 Livy, 22.57,26.47; Val. Max. 7. 6. 15; Florus, 1. 22.30.
2 Cicero, Philipp. 8. 11; Polyb. 10. 7. 9; Servius in Aen. 9. 547; Macrob. Sat. 1. 11;
Plutarch, Sulla, 10; Dio Cass. 39. 23.
3 Livy, 2. 5, 24. 14, 32. 26 (cp. 39. 19); Sallust, Catil. 30; Macrob. Sat. 1. 11. 40; Plutarch,
Cato Min. 39.
4 Livy; 4. 45, 4. 61,22. 33,26. 27, 26. 47, 27. 4; Cicero, pro Rab. 11. 3, pro Balb. 9. 24;
Florus, 1. 22. 30; Plutarch, Sulla, 10; Dion. Hal. 5. 13.
5 Appian, B. C.1.100; Val. Max. 6. 5, 7.
6 Livy, 26, 47; Polyb. 10. 17.9.
7 Livy, 2. 5, 4. 45, 4. 61,22.33,26.27,27.4,32.26; cp. Livy, 39. 19; Eutrop. 2. 27.
8 Livy, 2,5; Plut. Popl. 7.
9 Sall. Catil. 30.
10 Cicero, pro Balbo, 9. 24.
11 E.g. Livy, 4. 45, 22. 33, 26. 47, etc.
12 Caesar, de Bell. G. 3. 32; Willems, Senat, 2. 354; Halkin, Esclaves Publics, 25.
13 C.1. L. 6. 2340; Mommsen, Zoc. cit. The libeTti Romanae nationis a pTincipe rnanurnissi
of the lex Rom. Burg. (3. 2) are no doubt Zibej·ti Caesaris. See also C. Th. 8. 5. 58.
14 C. 3. 22. 5. See the information collected by Wallon, 0p. cit. 2, pp. 506 sqq.
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were his own private property!, but there is no sign of an attempt to
do so in the case of those in any sense State property. Inter vivos the
manumission was done by the Emperor himself, and there exists a
constitution warning magistrates that it is unlawful for them to do it2.
He did not manumit vindicta, since he was ~ubject to no jurisdiction.
But we are told that ex lege Augusti, at his mere expression of desire,
the slaves are free 3, and the Emperor has full patronal rights4. Whether
they were always cives, or the Princeps could make them latins, or did
so if they were under 30, is not clear. It may be noted that slaves in
the peculiurn of servi Caesaris could not be freed by them, even per
interpositarn personarn, i.e. slaves could not be validly transferred ut
rnanumittant~t;r5. For this rule to be effective the conveyance for this
purpose must have been ab initio void. Naturally, fideicommissary
gifts of liberty could be made in favour of such persons.
XI. Guilty Owners and Slaves. It was provided by Antoninus
Pius that a deportat~ts c~uld not free 6. The rule refers to slaves
acquired since the deportation, for of the others he has ceased to be
owner. As he is not a civis he cannot of course give civitas. But as
he has all i~tre gentiurn rights, he could no doubt, apart from this
express enactment, have given them the same rights as he had, just as a
relegatus could free so as to give the man the rights he had but not ~o
as to enable him to go to Rome 7• A person condemned, even after hIS
death, for rnaiestas, could not free, and thus gifts of liberty in his will
were nullified by subsequent condemnations. The same was true of
other capital crimes, and the rule, though it is vaguely expressed, seems
to have been, as laid down by Antoninus Pi us, that any person actually
accused lost his power of manumission for the case of his ultimate
condemnation 9.
Servi poenae could not be freed 10. Even where the sentence was not
capital, there were cases in which the magistrate might impose as part
of the sentence on a guilty slave, an incapacity for manumission 11. In
some cases there was a permanent rule that the slave could not- be
freed 12. A slave who had been guilty of some offence under the lex
1 Marquardt, Org. financ. 394.
.
. .
.
2 C. Th. 8. 5. 58.
There was now no practical dIfference between pubhc~ and Caesal'ls. As
to freeing by the fisc, post, p. 626.
. .
3 40.1. 14. 1. There may have been a Sc. authonslllg the Emperor generally.
4 38. 16. 3. 8.
5 C. 7. 11. 2; post, p. 595.
6 48. 22. 2.
7 48. 22. 13.
8 C. 9. 8. 6; cp. D. 48. 2. 2 0 . . .
.
9 40. 1. 8. 1, 2; 40. 9. 15. pr. This is not a condi~ion: there IS ~O~hlllg futur~ and.Ullcer~alll.
The incapacity depends on the guilt and the accusatIOn: the cO~v~ctIOn only brIngs .It t? lIght.
No capitally convicted person can free (40. 1. 8. pr.), but manumlSSIOn before accusatIOn IS good,
40. 1. 8. pr.; C. 4. 61. 1.
10 Ante, p. 410.
11 40. 1. 9.
.
12 Slaves who had been part of a band of robbers and had by decree become pnvate property
could not be freed, C. 7. 18.2. A servus Telegatus who stayed in Rome could not be freed, 40. 9.
2, ante, p. 94.

592

Manumission: Oases of Grime

[PT. II

Fabia, for which his master had paid the fine, could not be freed for
10 years. The text adds that in the case of a will the date of the
death, not that of the will, is the date taken as that of the gifV.
Severus appears to have provided that persons condemned to perpetual
vincula could not be freed. But as this punishment was always illega1 2,
and the enactment which recites this provision goes on to treat the case
as one of temporary bonds, it is probable that the original enactment
dealt with that case. The reciting enactment, which is so rubricated
and described 3 as to make its origin uncertain, but which is probably
by Caracalla alone, or with Geta, provides that a gift of liberty which
takes effect while the slave is undergoing the penalty of vincula is void.
Expiry of the sentence would enable him to be freed, but would not
revive the gift. Here, too; it is the date of the aditiO, not of the will,
which is determining. There was a still severer rule: Hadrian provided
that a gift of liberty would be null if it were made only to prevent a
magistrate from punishing the slave in the way appropriate to slaves\
who, for many offences, were more severely punished than were cives or
any freemen 5.
XII. Cases connected in other ways with criminal offences. If
any person wrote a gift to himself in any will, an edict of Claudius,
based on the lex Cornelia de falsis, voided and penalised the
transaction. If, however, the testator noted specially that he dictated
the gift in question, it was valid, and even a general subscriptio prevented the penalty from applying 6• Similar rules were applied to gifts
of liberty. If a slave wrote a gift of liberty to himself, it was in strictness void, but the penalty was remitted if it was shewn that the
writing was at the dictation of the master, whom the slave was bound
to obey 7. If, moreover, the testator subscribed the will, the gift though
not valid was declared by the Senate to impose on the heres a duty to
freeS-the words of the lex being presumably too general and peremptory
to be disregarded even in this case. Antoninus Pius had a freer hand
and declared that the gift should be absolutely valid if the testator
acknowledged in the will that the gift was written at his dictation 9.
A master could not free his slaves so as to save them from the
quaestio in any case in which they were liable to it, e.g. for aduitery,
which need not be adultery of the slave or his ownerl0.
40. 1. 12. If the dorninus died before the 10 years were up, it was probably ex die.
Ante, p. 93.
3 48. 19. 33; C. 7. 12. 1.
40. 1. 8. 3; 40. 9. 17. 1.
5 Ante, p. 93.
In case of ignorance or the like the penalty was l'eadily remitted on express renunciation of
the gift, 48. 10. 15. pr.; C. 9. 23.
7 C. 9. 23. 6.
8 48. 10. 15. 2.
9 h. t. 15. 3.
lO The rule is mentioned in connexion with adultery but is no doubt wider, 40. 9. 12. pr.;
P. 5. 16. 9; CoIl. 4. 12. 8. Ante, p . 90.
.
1
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. ~he case o.f t.he senatusconsultum Silanianum has already been dealt
wIth. Here It IS enough to say that where, under this senatusconsult
the will has not been opened, owing to the killing of the paterfamilias:
and there is ultimately an entry under it, the gifts of liberty which
take effect do so retrospectively, so that the slaves have, as their own,
their interim acquisitions, and the child of a woman in such a case is
born free. This is settled by Justinian, putting an end to doubts 2. If,
however, some slaves had run away, and the enquiry had been held, and
the will opened, a gift of liberty to them would not prevent their being
put to the quaestio in the matter if there was any further enquiry 3.
But the language of the texts implies that the gifts were not void, but
were only ignored so far as was necessary for the purposes of the
en~uirya~d resulting steps. We are told that if any slave brings a
claIm of lIberty under the will of one whose death has given cause to
an enquiry under the senatusconsult, judgment on the claim may not
be given till the enquiry is ended 4.
XIII. Cases of Vis and Metus. A manumission is null if the slave
compelled his master to do it by threats or force 5. The same is true
if the fear is inspired by a third person or by popular clamour 6. On
the same principle Marcus Aurelius nullifies any manumission ex acclamatione populi7. By what may have been the same enactment-in
form a senatusconsult- he nullified all manumissions, by anyone, of his
own or anyone's slaves at the public games S, and Dio Cassius credits
similar legislation to Hadrian 9. The reference to others is probably an
allusion to a direction by some prominent person to free 10. Conversely
where a man compelled conveyance of a slave to him, and freed him by
will, the manumission was null, the reason being that had it been allowed
to take effect there would have been no remedy against the heres, as he
had not benefited 11.
XIV. Slave in bonitaryownership . . It has already been noted that
a bonitary owner could make the slave no more than a latin 12. The
only thing that need be said here is that mere traditio instead of
mancipatio is not the only source of this inferior ownership 13.
XV. Servus Incensi 14. The only real authority is a very defective
fragment of the Responsa Papiniani l5 , too imperfect to admit of certain
Ante, pp. 94 sqq.
2 C. 6. 35. 11.
3 29.5. 3.17 , 25.1.
40.12. 7.4.
5 40.9. 9. pr.
6 F r. Dos . 7; D. 40. 9. 17. p1·.
40.9. 17.pr.
8 C. 7. 11. 3.
9 Dio Cass. 69.16.
10 See Sintenis, ad h. l., in Otto and Schilling's translation.
11 40. 13. 2.
12 Dlp. 1. 16; ante, p. 533.
13 Ante, p. 549, and Esmein, Melanges, 352.
14 The following remarks are from Esmein, op . cit. 354-8 .
15 Pap. Res. 9. 6.
1
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interpretation. Esmein treats the text as meaning that an in census,
though liable to capitis deminutio maxima, was not barred from manumitting merely by the fact that he was incensus, but only by actually
being adjudged so. The persons so manumitted would be free, but
if the manumission took place before the census was closed, they themselves would be incensi, and subject to the same penalty. If, however,
the manumission was after the cens~tS closed, they were in no way
wrongdoers, and thus were not liable.

authorise ..t.ugitivarii, persons who made it their business to capture
such fU?,ltlves, to. sell one when caught l . Moreover any fugitivus
w:h?m hIS master dId not claim would be sold by order of the praefectus
mf!~l~m. The buyer could recover the price from the Fisc at any time
wIthIn three years, and the slave could in no case be manumitted for
10 ye.ars :without cons~nt of the former owner2. The rule as to recovery
of prlCe IS obscure: It probably implies that the former owner was
entitled to claim the slave at any time within three years 3•

XVI. Sermts Latini. The slaves of latins could possibly be freed
'vindicta, as latins had commercium, but not, it would seem, censu. A
J unian latin could not, of course, free by will. The manumissus could
never be more than a latin, though, apparently, he would always be
that, if the manumission conformed to local rules, unless the rule of the
lex Aelia Sentia as to dediticii applied to latins manumitting l • The
lex municipalis Salpensana provides for manumission apud IIviros in a
latin colony: the libertini are to be latins: causa, in the case of an
owner under 20, is to be shewn before a committee of decuriones 2•
Elsewhere language is used which confirms the view that the freedman
of a latin was a latin 3. The rights of succession to such libertini were
governed by the lex municipalis, and clearly differed from, and were
more favourable to, patrons than those which applied to cives 4 •

A deaf mute could free informally
The distinction was important,
smce mformal manumission gave only latinity. One way of evading
the difficulty was no doubt to authorise a son to free: the defect was
purely physical, and did not prevent iussum. It was also possible to
convey the slave to a competent person with a condition that he should
be freed 4. A person born deaf was allowed to free, utilitatis causa 5.
This must refer to manumission vindicta, since such a person could not
be worse off than a deaf mute, and it is clear that a deaf mute could
free informally.

XVII. Servus Peregrini. Such slaves could not be freed censu or
vindicta or by will, except under the local law. They could be no more
than peregrines, indeed so far as the Roman law was concerned, they
were only in libertate, as having been informally freed, subject, however,
to the provisions of the relative lex peregrina 5• In later law, the rule is
clear that the manumitted slave of a provincial belonged to the community of his manumitter 6, even fiduciary, though the slave had been
an inhabitant of another region 7. The rules as to manumission in
fraud of creditors applied to this case, by a senatusconsult of Hadrian,
though the other provisions of the lex Aelia Sentia did notS.
XVIII. Servus F~igitiv~ts. A senatusconsult, based on the lex
Fabia, forbade the sale of slaves in fuga 9• It was allowed, however, to
1 G. 1. 47. If the forms were not observed he would be presumably in libertate and after
the lex Iunia a Junian latin .
2 Bruns, Fontes, i. 146.
S Fr. Dos. 12.
4 L ex rnunic. Salpensana, xxiii; Bruns, Fontes, i. 143.
5 Fr. Dos. 12; Plin. , Litt. Trai. 5.
6 C. 10. 40. 7.
7 C. 10.39.2.
8 G. 1. 47.
9 A nte, p. 268.

XIX.

Deaf and dumb owners.

~ut, b~fore Justinian, not by vindicta.

XX. Servus Indefensus. Where a slave is accused of a capital
crime and his master does not defend him, and he is, in the event,
acquitted, it is laid down that the dominus cannot free him 6. This
looks like a penalty on the slave for the master's cruelty. The text may
mean no more than that he cannot do so, so as to acquire the rights of a
patron, but neither its language nor its position in the Digest suggests
this meaning. It is more probable that it is an arbitrary rule, based
on the idea that manumission is a reward and ought not to be used as
a means of getting rid of a slave of whom one has a very bad opinion.
It is clear that the refusal to defend does not amount to manumission
or to derelictio: he is still the property of the old owner 7•
XXI. Manumission by persona interposita. There was a general
rule that if a person was incapable of manumission and he left the slave
to someone ut manumittatur the direction was void and liberty given
would be null. The texts differ as to whether the legacy itself was
valid 8. The rule must clearly be limited to cases in which the prohibition was perpetual and not due to a mer~ly physical defect, but with
48.15.2; C. 9. 20.6.
2 P . 1. 6a. 1, 6, 7; ante, p. 269.
T~e text is not of the highest authority: it is one of those restored by Cujas from the
Vesontme MS. now lost.
4 P. 1. 13a. 2; 4.12. 2; D. 40. 2. 10. Could he mancipate? Cp. Ulp. 20. 7 13.
5 40. 9. 1.
6 40. 9. 9. l.
'
7 1. 5. 13 ; 48. 1. 9.
8 31. 31; 35. 1. 37.
1
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that limitation it seems probable that the rule was absolutely universal,
and not confined to gift by will 1.
Similarly a slave could not free a slave in his peculium, even though
he were a sermes Caesaris and so had real rights in the fund 2. This
applied even to a manumitter who was not found to be a slave till after
the manumission 3 , and to servi poenae 4 , who had been cives. And we
are expressly told that a slave could not do it indirectly by interposita
persona 2.
XXII. A dediticius enslaved for living within the prohibited area
was sold into perpetual slavery beyond it5. If he was then freed, the
manumission was not a mere nullity, but had a peculiar statutory effect.
It made him a slave of the Roman people 6• This does not mean that he
became servus publicus populi Romani: this was a slave the property of
the State, and devoted to the public service 7• These were always men
and a privileged class B• The person we are now dealing with, who
might be man or woma;n, was in no way privileged, but at the disposal
of the State. The rule is obsolete in later law 9•
XXIII. Manumission in a will post mortem heredis was void-a
rule based on the similar rule in legacies 9. Justinian abolishes the rule
in general terms 10.
XXIV. A liberta cohabiting with a ser'vus alienus without the '
patron's knowledge was reenslaved without possibility of citizenship 11.
This rule disappears with the rest of the provisions dependent on the
sc. Claudianum, under Justinian's legislation 12.
XXV. Manumission poenae nomine. Such manu missions were void
in classical law. It is not always easy to say what are poenae nomine:
it is a question of the intention of the testator, i.e. whether his real
object was rather to penalise the heres than to benefit the donee 13.
Justinian abolishes the rule which forbade such gifts 14.
XXVI. An enactment of Alexander provides that a man may not
free one whom he had been forbidden by his mother to free, ne videaris
iura pietatis violare I5 • The words and the general character of the
whole text shew that there is here no case of application of a legal
principle.
XXVII. If an estate devolved on the Fisc, Severus and CaracalIa
enacted that the procuratores Caesaris were not to alienate servi
e.g. ante, p. 538.
40. 1. 8. P?·.
Ante, p. 319.
9 Ante, p. 552.
11 P. 2. 21a. 7.
13 34. 6. 2. Severus and Caracalla'.
15 C. 7. 2. 7.
1
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C. 7. 11. 2.
3 40.9. 19.
G. 1. 27.
6 G. 1. 27.
Ulp. 1. 20; G. 2. 233.
In. 2. 20.35; C. 4. 11. 1; 8.37.11.
Ante, pp. 418, 552.
C. 6. 41. 1; In. 2. 20. 36.
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actores of the estate, and that if they were manumitted the manumission should be void. The rule is one of obvious prudence: it is not
safe, however, to infer from it that the proc't(;rator Caesaris ever had the
power of manumission 1.
XXVIII. The case of slaves sold for export has already been
considered 2.
XXIX. It may be doubted whether alien captives could be freed
by a private owner. There seems to be no real authority. Of course
so long as they were the property of the State they could be freed by
the public authority 3. But as to private owners, texts are wanting.
It remains to remark that there was a general rule applicable to
each of these cases, that prohibition meant nullification 4 : it was not
one of those transactions which non debent fieri sed facta valent.
1
3

49. 14. 30. As to the word revQcantur, ante, p. 564.
Ante, p. 589.
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Ante, p. 69.
40.6.1.
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CHA.PTER XXVI.
FREEDOM INDEPENDENT OF MANUMISSION.

THESE cases may be most conveniently discussed under three heads.
(i) Oases of reward to slaves. In relation to this matter it should
be observed that these are cases in which the State intervenes to give
liberty to the slaves of private persons, usually, as a matter of course,
compensating the former owners. We have already considered some
such cases\ and assumed that the effect of the transaction with the
owner was to vest the ownership in the State so that the act may be
regarded as a manumission. It is n.ot, however, clear that this is in. all
cases a correct analysis of the transaction. It is possible for the State
by an overriding decree to give liberty to a slave who does not belong
to it. We have seen such a case in connexion with servi poenae 2• The
cases shortly to be considered in which liberty is given in excess of
any possible interpretation of the testator's intent, are not essentially
different. The cases in which freedom is given as a punishment to the
master can be explained only in the same way3. These are of course
legislative acts, but it is not clear that such things would have been
beyond the administrative powers of the republican Senate and the
magistrate 4 even though the slave was not the property of the State.
It is true that the Senate cannot make grants of civitas 5, but this is
an equal difficulty if the transaction be regarded as a manumission.
In some of the cases which follow either interpretation is possible
on the recorded facts.
(a) A senatusconsult, elaborating the provisions of the lex Oornelia de iniuriis, punished those who wrote, or trafficked in, libellous
writings. A reward was payable to the informer, fixed by the iudex,
and varying with the wealth of the accused. Where the informer was
a slave the reward might even be a gift of liberty, but only in a case
in which the discovery was of public importance 6. The reward seems
1

Ante, pp. 589sqq.

4

Willems, Senat, 2. 270.
47. 10. 5. 10, 11.

6

2
5

Ante, p. 410.
Willems, Senat, 2. 683.

3

Post, pp. 602 sqq.
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to have been payable out of the means of the accused, and it is possible
that the text means that the master was compelled to manumit, being
compensated from the accused's estate. There is no suggestion that
the public authority was to buy and free the man. But the whole
allusion to liberty in this connexion is Byzantine in form 1: and it is
almost certain that this part of the rule is the work of the compilers.
It is therefore most probable that the method of application of the
rule was not in fact worked out.
(b) A slave who denounced the commission of rape on a virgin or
widow, which had been either concealed or compromised, was given
latinity by Oonstantine, the parents, if parties to the concealment, being
deported. Justinian adopts the enactment, declaring that the man is to
get liberty, which in his time means civitas 2. Nothing is said of compensation to the owner, but on the analogy of the next case to be
stated, it seems likely that where the owner was not the wrongdoer
the Fisc paid compensation.
(c) Slaves who denounced coiners, were given civitas by OOllstantine, -their owner being compensated from the Fisc 3.
(d) In A.D. 380 it was provided that slaves who denounced deserters
should get liberty. Justinian adopts the enactment, and with him
liberty means civitas: it may be doubted whether this was its meaning
in the original enactment. The texts say nothing about compensation 4.
(e) If a freewoman cohabited secretly with her slave this was
capital in both. Oonstantine provided that a slave might inform of
this with the reward of liberty on proof: and punishment if the information were false. Justinian adopts the law and speaks of liberty.
Nothing is said about compensation, and it is clear that the case
directly contemplated by the law is that of information given by
another slave of the woman 5.
(/) Leo gave freedom and ingenuitas 6 to all persons given to the
sacrurn cubiculum," it being unseemly, in his view, that the Emperor
should be served by any but freemen. But this was only where the
man was voluntarily given to the cubic~(,lum : an owner who alleged that
this was not so could get the slave back with his peculium within
five years. This is rather like manumission, but it is a general r.ul~ laid
down once for all: nothing is done in the individual case, and It IS not
essential that the master have intended to make the man free 7.
Kalb, JUTistenlatein, 71.
C. 7. 13. 3; C. Th. 9.24. 1. If a latin he became a civis.
C. 7.13. 2; C. Th. 9. 21. 2.
4 C. 7.13. 4; C. Th. 7. 18.4.1.
5 C. 9. 11. 1; C. Th. 9. 9. 1.
6 So that there were no patronal rights, cp. Nov. 22. 11.
.
7 C 12 5 4
Not a case of revocable freedom: if there had been no real glft there was. no
real fr~edo'm: if the owner lets the slave stay for five years it is conclusively presumed agamst
him that there was a gift.
1
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(g) There are traces of a custom of giving aneillae liberty if they
have a certain number of children, but it is not clear that this is more
than a conventional title to manumission 1.
(h) As part of the encouragement of monasticism by the Christian
Emperors, Leo and Anthemius provided that a slave becoming a monk,
volente domino, was free, but reverted if he left the monastery. In view
of the civil incapacities of a monk, and of the revocable nature of the
change of status, it is not quite clear that this amounted to freedom.
All that the text says is that he escapes servitutis i· ~tg~t1n, donee in
eodem monaehor~tm habitu duraverit 2 • But Justinian went further. By
a N oveP he provided that any slave might, by entering a religious house
and serving a novitiate of three years, become a monk and a freeman
without his master's consent. The only way in which the master can
get him back is by shewing that he entered the monastery to avoid
liability for theft or other misconduct. But even this claim must be
made within three years: after that lapse of time the man is definitely
a monk, and the master can reclaim only any property he brought with
him. So far, the rule, though it favours the religious life at the expense
of the dominus, is plain enough, but the text proceeds to say that if at
any time the man leaves the monastery he reverts to his old slavery.
This looks very like a revocable liberty, since in the earlier part of the
text it is said that by his three years' novitiate arripiatur in libertatem,
and the case is compared with others in which liberty is given ex lege.
It is perhaps not necessary to scrutinise too closely the consistency of
a Novel with legal principle, especially as in view of the disabilities
of a monk the liberty so given is hardly more than an honorific title.
In a later Novel Justinian departs, so far as language goes, even further
from the old principles. He provides that if a slave is ordained with
the knowledge of his master, he becomes free and ingenuus, and even
if the master did not know, he has only one year from the ordination
in which to reclaim the man 4. That past, he is on the same footing
as if the master had known. But here too if he abandons clerical life
he reverts to his master. Here the breach with principle is quite
definite: the liberty and ingenuitas in the case of the priest are very
real things, his incapacities being few, and the liberty is revoked by
his resigning clerical life.
(i) Slaves denouncing the murderer of their master. There is a
general rule, stated many times in the Digest, that a slave who has
discovered and denounced the murderer of his dominus is entitled to
liberty. The history of the matter is obscure, but the rule seems to
1
2

!

Columella, de re rust. 1. 8. fin.; Fr. de i. Fisci, 13.
C. 1. 3. 37.
3 Nov. 5. 2. pr.-3.
Nov. 123. 17. Consent immaterial, so long as he does not forbid. Cp. Nov. 123. 4.
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have been introduced by the senatusconsultum Silanianum and thus to
have applied at first only where the murderer was supposed to be one
of the slaves, (perhaps only where this was proved,) and to have been
made a general rule 1 by later legislation. The rule itself is simple:
the slave is entitled to his freedom and will be declared free by the
Praetor 2• But its working gives rise to many questions. What is the
effect of a bar upon manumission? Here, at any rate in cases under
.the Silanianum, the reward prevails: the slave is free even though he
has been legatus by the t~stator3, and even though he was acquired by
the owner with a proviso against manumission4 • What is the rule
where there are other interests in the slave? For the case of common
ownership the rule is la{d down that the man is free, the other owner
being compensated 5. Nothing is said about slaves in whom another
person has an interest such as usufruct, but it seems likely that
analogous rules applied. The obstacle in this case being of merely
juristic creation there would be even less difficulty in applying the
statutory rule. It is difficult to say what is done in the case of a pledge
creditor-possibly a slave of equal value is given as a substitute. Conversely it may be assumed that denouncing the killer of a usufructuary
or of any person other than the actual owner gives no claim to liberty.
The slave mayor may not have been sub eodem tecto, and so mayor
may not have been himself liable to torture ex Silanian0 6• If he was,
he has no claim to liberty unless he has declared the murderer voluntarily, i.e. before he himself is denounced or tortured 7. Here, however,
a distinction arises. If the slave is due to an extrane~ts, ex stipulatu,
and is freed in this way, the stipulator has an action ex stipulat~l if
the slave was not under the same roof, but if he was, then the stipulator
has no remedy, since he loses no more than he would have lost if the
slave had been put to torture, which might lawfully have been dones.
A question on which the texts are not quite clear is that as to whose
libertus the freedman is. According to UJpian, who gives the fullest
statement, the Praetor may declare whose libertus he shall be. If
no such declaration is made he is the libertus of him whose slave he
would have been, and that person would claim succession to him 9. But
Marcian tells us that one who so gains his liberty is;'a libertus orcinus 10,
and Paul remarks l l that as he is free quasi ex senatusconsulto, it is clear
law that he is the libertus of no one. It is impossible to be sure that there
C. 7.13.1; D. 38. 2. 4. pr'.
38.2. 4.pr. He is not in the hereditas, pr'o Falcidia, 35. 2. 39.
3 29.5.12.
29. 5. 3. 15, on grounds of general utility. Ante, p. 585.
5 29. 5. 16.
6 Ante, p. 94.
7 29. 5. 3. 14.
B h. l. 13.
.
9 Unless the right is taken away for indignitas, 38. 16. 3. 4.
Tryphoni~us shews what thIS
means by the remark that if a son leaves unavenged the father's death, he WIll not be the patron
of the denouncer, quia indigmls est, 37. 14. 23. pr.
10 40. 8. 5.
11 38. 2. 4. pr.
1
2
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is here no conflict. The last two texts agree-all that Paul means is that
the man has no living patron. But that does not account for the other
texts. Probably the texts of Ulpian and Tryphoninus, notwithstanding
their general language, are dealing only with rights of succession. A
filius patroni is not patron though he may have rights of succession.
In Justinian's time the slave necessarily becomes a civis, and we
have no earlier texts. One of the texts speaks of him as civis Romanus 1,
but this may well have been Latinus in the . original. It may be that
the Praetor could declare which the man was to be 2•
(ii) Oases 'of punishment or penalty imposed on dominus.
(a) Slaves exposed on account of sickness. By an Edict of Olaudius
it was provided that if a master abandoned a slave who was seriously ill
without making any provision for his care or cure, the slave became a
latin 3• Justinian provided that the slave should become a civis, and
the former dominus be barred from any rights of patronage, including
that of succession. It is not clear whether his children were equally
barred from succession 4.
(b) An ancilla whom her master had given in marriage to a
freeman with a written contract of dowry became under earlier law a
latin 5. Justinian, as we have seen, turned this into citizenship 6. There
may be no fraud in this. But in the Novels Justinian lays down a
general rule that if a dominus procures, or assents to, or connives by
(silence at, the procuring of, a marriage between a servus or ancilla of
his, and a free person who supposes the other party free, the slave shall
be free and ingenuus so that there are no patronal rights 7.
(c) By Justinian's final legislation it appears that a slave treated
pro derelicto by his master became free 8. If this is to be understood
literally!> it destroys the law of manumission inter vivos as to form, and
also the significance of the texts which consider the position of a servus
derelictus. As the case is dealt with in connexion with that of sick slaves,
it is probable that the dominus in this case has no patronal rights.
(d) We have seen that eunuchs commanded a high price 10. Thus
there was a great inducement to owners to castrate slaves. By legislation of Oonstantine and Leo this was made severely punishable, at least
among Romans, though the purchase of eunuchs from barbarae gentes was
not forbidden n. The practice, however, continued, and Justinian found
38. 16. 3. 4.
Ante, pp. 422 sqq. for a possible analogous discretion. One text suggests a possible wider
discretion in later times. C. 7. 13.1 may mean that the Pmeses could decree liberty to one who
had been active, though not the actual denouncer. But the lex is obscure and may be expressing
only the general rule.
4 40.8.2 j C. 7. 6. 1. 3. Similar rule, Nov. 22.12.
3 Ante, p. 36.
6 C. 7. 6. 1. 9.
7 Nov. 22.11.
5 Ante, p. 550.
9 The text may refer only to sick slaves.
8 Nov. 22. 12.
10 Ante, p. 8.
11 C. 4. 42. 1, 2.
1
2

CH. XXVI]

Liberty as Punishment of Dominus

603

it necessary to confirm the rule in a Novel!, punishing everybody
knowingly concerned in such a thing. It appears from the language of
the Novel that even in earlier law the rule went further and that the
slave was free 2• However this may be, the Novel itself provides that
all persons castrated by anyone after a certain date shall be free, and
that no validity shall attach to any consent of the victim however
formally given. The same result is to apply, even if the castration is
imposed for a reasonable medical purpose. The Novel says nothing
about the rights of patronage.
(e) Slaves prostituted. In the Empire there is a considerable
history of provisions against the prostitution of slaves. The rules have
already been discussed 3, but not completely as to their liberating effect.
If any owner compelled an a,ncilla to prostitution against her will
it was provided by Theodosius that on appeal by the slave to the
Bishop or Magistrate the master should lose his slave and also be
severely punished 4. The lex is not clear as to whether the slave was
free or not, but a little later it was provided by Leo that the slave
could be claimed as free by anyone 5 • Nothing is said here as to consent
of the ancilla, and the wording of the lex seems rather to suggest that
her consent did not affect the matter.
There is earlier and more elaborate provision for the case of sale
with a proviso against prostitution. Three cases are to be distinguished.
(1) Where the sale merely contains a provision ne prostituatur.
Here it is provided that upon prostitution the woman is free, even
though all the owner's goods are under such a pledge that he could
not have manumitted her in an ordinary way6.
(2) Where it is provided that if prostituted the woman is to be
free. If such an agreement accompanies the sale, even though only
by verbal pact, the woman is free ipso facto if the buyer prostitutes
her and will be the liberta of her vendor7. Modestinus tells us that
Ve~pasian decreed that if a buyer on such terms resold her, without
notice of the terms, she would, on prostitution, nevertheless be free,
and would be the libm"ta of the first vendor, i.e. the one who imposed
the condition 8.
The origin of the rule is uncertain. For Vespasian, it was clearly
an existing institution. It was probably due to an Emperor. As we
Nov. 142.
2 Perhaps by another enactment of Leo.
Cp. Kri.iger, ad C. 4. 42.
Ante, p. 70.
4 C. 1. 4. 12 = C. 11. 41. 6 = C. Th. 15. 8. 2.
5 C. 1. 4. 14 = C. 11.41. 7. No fees are to be paid in such a case.
6 40. 8. 6.
Alexander provides that such provi~ions ~re to be liberally construe~. The
words ne C01POTis quaesturn face1'et covere~ a cas~ ~n wh1?h she was employ:ed at an mn and
committed fornication. In the existing soclal condltIons thls was a mere evaslOn, C. 4. 56. 3.
7 2. 4. 10. 1 j C. 4. 56. 2. In 21. 2. 34. pT. P?mponius says that if. the buyer does prostitute
her and she becomes free he has no claim agamst the vendor. Thls seems to mean that the
ordinary Aedilician actions are not now availabl.e. Ante, ~p. 52 s~q.
.
8 37. 14. 7. pr. This does not negative a nght of actlOn agamst hls vendor by the second
purchaser.
1
3
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shall see in the next case, Hadrian legislated on the matter, but the
reference to Vespasian is very clear. There is nothing to connect the
rule with the Edict.
. (3) Where there was a condition ne prostituatur, with a right of
seIzure (manus iniectio) in the event of breach. The existence of such a
condition negatives the liberty which would otherwise have resulted
from prostitution and the condition is effective against ulterior buyers,
even without either similar conditions, or notice of the condition 1. But
even where such a condition exists, freedom may result. Hadrian
seems to have provided that if the person, who has the right to seize,
waives it and permits the prostitution, the woman will be free, and will
be so declared on application to the Praetor2. This is stated in an
enactment of Alexander, which appears to be purely declaratory.
Ulpian says that if the vendor, who has reserved the right of seizure,
prostitutes the slave himself, she becomes free in the same way 3, and
~aul says that Imperator et pater (probably Caracalla and Severus) lay
It down that if he gives up his right of seizure, for a price, she becomes
free, since to allow the prostitution is the same thing as to prostitute
her himself4. All these remarks seem to be glosses on Hadrian's
enactment, which we do not possess 5•
A case is discussed which might have created difficulties. A woman
was sold to be free if prostituted, and resold with a right of manus
iniectio in the same event. Here, the subsequent transaction cannot
lessen the right created by the first, and it is clear that on prostitution
she will be free. But what if the order of conditions were reversed?
Logically she ought not to have been free, but it is held, favorabilius,
that here too she is free 6.
(f) Religious Grounds 7• Under the Christian regime from Constantine onwards, similar rules were laid down in the interest of
Christian orthodoxy. The rules we are concerned with were merely
ancillary to the general purposes of the legislation, which were to crush
heresy, and to prevent proselytising to the tolerated non-Christian
faiths. Even before Christianity became the official faith, there was
legislation on this matter against J udaism. Paul tells us that cives who
allowed themselves or their slaves to be circumcised suffered forfeiture
and relega.tio, the operator being capitally punished 8. And Jews who
1 18.1. 56; C. 4. 56. 1.
2 C. 4.56.1.
32.4.10.1.
440.8.7.
Although the vendor is technically patron, and preserves his rights of succession the texts
~hew that his misconduct deprives him of the honour due to a patron, so that he can, ~.g., be in
~us vocatus by the woman.
6 18. 7. 9.
The reason given is that both provisions are for her benefit, and the liberty
releases her from her shame as much as the seizure would. But this is no reason: the true
reason is favor Zibe1'tatis and that in the text is probably an interpolation.
7 For analogous l'ules among the Jews, Winter, Stellung d. Sklaven, 37-40.
8 P. 5. 22. 3.
.
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circumcised non-Jewish slaves, however acquired, were deported or
otherwise capite p~miti1.
Our other authorities are all from the Christian Empire. The earliest
legislation of known date on the matter was of A.D. 335. It provided
that if a Jew acquired a non-Jewish slave, and circumcised him, the
slave was entitled to freedom 2. It appears also that Coristantine provided
that a Jew might not have Christian slaves, and that any such slaves
could be claimed by the ecclesia. This does not seem to give liberty 3 :
its exact meaning will be considered shortly 4. In 339 the sons of
Constantine laid down a rule that if a Jew acquired any non-Jewish
slave, the slave would go to the Fisc: if he acquired a Christian slave,
all his goods should be forfeited, and it was declared capital to circumcise any non-Jewish slave 5• In A.D. 384 it was provided that no Jew
should acquire any Christian slave or attempt to Judaise any that he
had, on pain of forfeiture of the slave, and, further, that if any Jew
had any Christian or Judaised Christian slave, the slave was to be
redeemed from that servitude at a fair price, to be paid by Ohristiani 6,
which Gothofredus takes to mean the local church 7 • Here too it is not
clear what this means; i.e. whether the man belonged thenceforward to
the Bishop or whether he was free. The more probable view is that he
did not become free.
At this point a new factor came in: various heresies needed to be
checked. In A.D. 407 it was provided that Manichaeans and some
other heretics were to be outlawed and publicati, but slaves were to be
free from liability if they avoided their master's heresy and ad ecclesiam
catholicam servitio' fideliore transier'Unt 8• The meaning of this is not
clear. Gothofredus thinks it means not that they belonged to the
church (which indeed the text hardly suggests), but that they became
free 9. He bases this on the fact that by an enactment of A.D. 405 it
had just been provided that slaves who had been compelled to be
rebaptised under the Donatist heresy should acquire freedom by fleeing
to the Catholic church 10. But the argument is not convincing; the
language of the texts is very different, as are the facts. The slave
who has been compulsorily rebaptised has suffered a serious wrong, for
which he gets compensation in the form of liberty. The other has not,
and is merely allowed to escape punishment by recantation. The text
does not touch, at this point, on the question of the ownership of the
P. 5. 22. 4.
2 C. Th. 16.9. 1.
C. Th. 16. 8. 22. The author of the Vita Constantini says, wrongly, that the slave was
See Gothofredus, ad C. Th. 16. 9. 1.
4 Post, p. 606.
5 C. Th. 16. 9. 2; cp. C. 1. 10. 1. Non-juristic texts, Gothofredus, ad C. Th. 16. 9. 1, and
Haenel, Corpus Legum, 209.
6 C. Th. 3. 1. 5.
7 Ad C. Th. 3. 1. 5.
8 C. Th. 16. 5. 40. 6 =C. 1. 5. 4. 8.
9 Gothofredus, ad h. l.
10 C. Th. 16. 6. 4. 2.
1
3
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slave: that was already settled by the statement that the late master
was publieatus. In A.D. 412 and 414 there was further legislation
punishing Donatists, slave or free) and even orthodox owners of Donatist
slaves, if they did not compel the slaves to abandon their heresyl. In
A.D. 41.5 an enactment 2 aimed at a certain Jewish dignitary called
Gamaliel laid down a general rule punishing attempts to convert
Christian, or other non-Jewish slaves or freemen, and circumcising
them. The enactment added that, in accordance with a certain enactment of Constantine, any Christian slaves held by him could be claimed
by the eeelesia. The concluding provision seems to refer only to
Gamaliel's own slaves and to take them away, not because he had them,
but because he had tried to convert and circumcise them. The enactment of Constantine to which the law refers has not been traced: it
has been suggested 3 that the reference should be to a law already
mentioned of the sons of Constantine. But we have not such a complete
knowledge of Constantine's legislation that this correction is forced on
us. It is unlikely indeed that the reference is to the rule, above cited,
laid down in 3354, since that confers freedom, and there is no real
reason to suppose that the expression eeelesiae maneipentur 5 implies a
gift of freedom, any more than the expression jiseo vindieetur 6 does.
But it is quite likely that in the same or another enactment Constantine provided in addition to his rule that circumcision involved liberty,
another rule to the effect that any attempt to proselytise a Christian
slave involved loss of him, just as it was clearly laid down in A.D. 3847.
In the same year (A.D. 415) it was enacted that Jews might have
Christian slaves (though they could not acquire them), provided they
did not interfere with their religion: any attempt to do so was punished
as sacrilege 8. In A.D. 417 a new enactment elaborated this with some
distinctions. No Jew was to acquire a Christian slave, inter vivos, on
pain of forfeiture, the slave being entitled to liberty if he denounced
the fact. Those a Jew had, or acquired by death, he might keep, being
capitally punishable if he attempted to convert them to the Jewish
faith 9. An enactment of A.D. 428 enumerated over twenty different
kinds of heresy, and punished them in various ways, prohibiting, inter
alia, any attempt to proselytise orthodox slaves, or to hinder them in
the exercise of their religious observances 10. In A.D. 438 a similar
prohibition was directed at. all Jews,. Samar~tans, heretics.o~ pagans u .
It is noticeable that m all thIS conSIderable survIvmg mass of
prae-Justinianian legislation there is only one statute which, dealing
c. Th. 16. 5. 52. 4, 54. 8 .
For refL see Haenel, ad h. l.
C Th 16. 8. 22; cp. C. Th. 3. 1. 5.
C· Th: 3. 1. 5.
9 h.' t. 4. Confirmed as to its main prohibition, in
10 C. Th.16. 5. 65=C.1. 6.3.

1
S
5
7

C. Th. 16. 8 . 22.
C. Th. 16. 9. 1.
C. Th. 16. 9. 2.
C. Th. 16. 9. 3.
423, h. t. 5.
11 Nov. Theod. 3. 4=C.1. 7. 5.
2
4
6
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with the slaves of heretics gives them freedom in any event!. On the
other hand there are two 2 dealing with Jews which do so, and some
others 3 the ambiguous language of which has led some commentators
to understand their effect to have been to give liberty. It is quite
possible that liberty may, as a matter of policy, have been more freely
given in connexion with Jews. J udaism was necessarily tolerated
while heresy was not, and it may have been necessary to use stronger
inducements to prevent slaves from adhering to a faith which was
allowed to exist. However this may be, the distinction is not traceable
under Justinian, from whom the rest of our authorities come.
He inserts in his Code4, in an altered form, the enactment of
Constantine's sons of 339 5, incorporating in it part of that of Honorius
in 417 6, and putting the result under the name of the latter. It now
provides that no Jew is to acquire a Christian slave by any title whatsoever, and that if he does and circumcises him, or any non-Jewish
slave, he is capitally punishable and the slave is free 7. He also includes
some other provisions which have been mentioned 8, but these have no
direct connexion with liberty. He provides in two enactments 9 that no
pagan, Jew, Samaritan or unorthodox person is to have any Christian
slave. The slave is free and a money penalty is payable to the Fisc 10•
Jews circumcising any non-Jews are to be punished like castratorsll.
Whether this means that the slave would become free as he did in the
case of castration 12 is not clear, but the affirmative seems most probable.
Finally, by an enactment already mentioned, he provides that if any
non-Christian slave of a Jew or heretic joins the Christian church
the slave thereby becomes free, no compensation being payable to the
dominus l3•
(iii) Miscellaneous cases.
Here it is necessary to do little more than to refer to a number of
cases which have already been discussed.
(a) Oaptivi. These were true slaves during their captivity, but
they became free (retrospectively) by the mere operation of postliminium,
with no process of manumission 14.
(b) Servi Poenae. A convict might, during his life, cease to be a
slave in either of two ways. He might be simply pardoned, or he might
1

C. Th. 16. 6. 4. 2.

2

3

e.g. C. Th. 16. 8. 22 j 3. 1. 5.

4

C. Th. 16. 9. 1, 4.
C. 1. 10. 1.
5 C. Th. 16. 9. 2.
6 h. t. 4.
7 C. 1. 10. 1. Presumably inheritance is" not meant to be included.
8 C. Th. 16. 5. 40. 6 = C. 1. 5. 4. 8; C. Th. 16. 5. 65 = C. 1. 6. 3; Nov. Theod. 3. 4= C. l. 7. 5.
9 C. 1. 10. 2; 1. 3. 54. 8; see also C. 1. 5. 20. 6.
10 Ante, p. 319 j C. 1. 10. 2.
11 48. 8. 11. pl·.
12 Ante, p. 602.
13 C. 1. 3. 54. 9, 10. The master does not reacquire the man by conforming.
It is difficult
to imagine a more effective defence of orthodoxy.
14 Ante, pp. 304 sqq . See, however, Mitteis, Rom. Privatr. 1. 128.
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be restit~(;tus, with retrospective effect, and there were intermediate
cases. These different modes of release had very different effects,
already considered. Justinian abolished this form of slaveryl.
(c) Slaves noxally surrendered. Under the law as stated in the
Institutes 2 , if a slave was noxally surrendered by his master, and he
had by acquisitions recouped the injured person for the damage done,
auxilio praetoris invito domino manumittetur. The rule is clearly new
and is not mentioned in the Digest. Its language shews some hastiness,
for a person freed by the help of the Praetor invito domino is not
properly said to have been manumitted 3. It is a sort of happy thought
of the compilers, an extension to slaves of the rule- obsolete in
Justinian's time-that a filiusfamilias noxally surrendered can claim
release from mancipium when he has made good the damage 4. Even
if it be understood to mean that the Praetor will compel the owner to
free, the rule is still open to the objection pointed out by Girard 5 that
such a man is better off than a slave who has committed no wrong,
since he can compel his manumission.
(d) Liberi Expositi. The rules already stated shew that after
Constantine, if an owner ordered the exposure of a child who was in
fact a slave, a charitable person who picked him up had the right to
rear him either as slave or as free 6. If he took the latter course this
was a case of a slave becoming free without manumission. The prohibition of exposure 7 must have been disregarded. In A.D. 412 it was
provided that the previous owner had no right to recover him, if the
finder formally proved the facts before the BishopS. Justinian in his
enactment dealing with the matter definitely contemplates the case of
a slave so exposed, and declares that if anyone takes charge of him and
rears him, he shall be in all cases free; and further that he shall be
ingenuus, so that the charitable rearer has no patronal rights over him.
The reason given is, lest charity degenerate into commercial calculation 9
but it may be doubted whether the new rule made for charity. A lat81~
enactment punishes the exposing owner who seeks to recover the slave 10•
(e) Sanguinolenti. The rules as to sale of young children, slave or
free, have already been considered 11. It is enough to point out that so
far as the institution created true slavery, the power of redemption into
ingenuitas involves a release from slavery without manumission. How
far it did amount to actual slavery was considered in the earlier
discussion.
Ante, pp. 409 sqq.
2 In. 4. 8. 3.
3 Cp. post, p. 612.
Coil. 2. 3. 1.
5 Girard, Manuel, 680.
6 Ante, p. 402 .
7 C. 8. 51. 2.
C. Th. 5. 9.2. The wording is almost identical with part of that of the last-mentioned
enactment, which is dated 38 years earlier, addressed to a different person and by a different
Emperor. They are treated as the same by Haenel and Mommsen. It seems more probable that
it was a reenactment, with the significant omission of the prohibitory clause. See ante, p. 402.
9 C. S. 51. 3.
10 Nov. 153.
11 Ante, pp. 420 sq.
1
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CHAPTER XXVII.
FREEDOM WITHOUT MANUMISSION.
CASES OF UNCOMPLETED MANUMISSION.

THERE are several types of case to consider.
1 Goncubin~. J ustin.ian provided that if a man having no wife
made a slave hIS concubme, and she so remained till his death he
saying nothing as to her status, she became free and her children
ingenui, keeping their peculia, and subject to no patronal rights in the
heres 1. This applied only if the will contained no provisions, e.g. a
legacy .o~ the.m, shewing a contrary intent 2. After varying legislation
on legItImatIOn 3 he further provided that if the dominus freed an
ancilla and afterwards married her with written instrumenta dotis,
~he children already born should be ingen~(;i for all purposes 4•
It is
Idle to look for legal principle under these rules.
11 Cases of prima facie abortive gift. We have already considered
t~e cases in which a beneficiary could be compelled to accept, so that
gIfts took effect, and we shall soon consider the effect of refusal to
carry .out t~e gift after acceptance 5 • Apart from this a gift failed if
the gIft or mstrument on which it depended failed to take effect. But
cases of exceptional relief were rather numerous. The following list
cannot claim completeness.
(a) Relief against failure to enter under the will.
(i) An institutus enters ab intestato, omissa causa testamenti 6• The
gift is good, retaining its modalities 7•
(ii) Suus heres institutus abstains. The gift is good if not in
frau~~m creditorum, which on such facts it is likely to be 8•
(llI) If the heres abstains for a price, he is compellable to buy the
slave and free him 9.
1 C. 6. 4. 4. 3.
2 C. 7. 15. 3.
3 e.g. Novv. 38, 74.
~ Nov. 78. 3. .
.
5 Post, p. 611..
. 6.40. ;l .. 23. pr.; C. 6. 39. 2.
. 29 ..4. 6. 10, h. t. 22. 1 IS an apparent exceptIOn. QUtsqUtS mtht ex SUpTa sCl'iptis hel'es
ent !f.ltb~r heresqu~ esto. The heres omits and takes on intestacy. The liberty fails: its
condItIOn IS not satIsfied.
8 40.4.32.
9 C. 7.4.1. 1, A.D. 197.
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(iv) A will is upset by collusion in order to defeat l~gacies: etc.
All are good. Someone can appeal on the slave's behalf-hImself If ~e
can get no one. The texP refers to fideicommissa, but the, rule ,IS
applicable to direct gifts. An enactment of 293 2 observes that If a WIll
is upset by collusion the Consul will look after liberty, ~nder the rules
of Antoninus Pius. This seems to connect the rule wIth those as to
defaulting fiduciaries 3,
"
(v) A testator gives a man liberty directly and hered~tas bY,fide~commiss'Ltm: the will fails owing to death of institut-us and subshtutus.
Antoninus provides that the gift shall take effect apparently, in
ordinary cases, as a fideicommissum, binding on the heres ab intestato 4.
(vi) A Jew who disinherits his Christian son is intest~te by a
provision of Theodosius, which Justinian does not adopt, but hIS manumissions are to stand 5,
(vii) The case of the Querela brought after five yea~'s6.
.
.
(viii) Ulpian says that if a hereditas is caduca, legaCles and 1.lbertl.es
are good 7• The rule is not here important except where there IS a gIft
charged only on a person who does not take.
(ix) Where there has been undue delay in entry, and one to whom
liberty was given by the will is usucapted by a third person. The
liberty is protected by the Praetor, somewhat as in the case of delayed
fideicommissary gifts 8.
(x) Where a will is upset by a son, whose existence was unknown
to the testator, after five years from the ' death, slaves freed retain their
liberty, at any rate in later law, favore libertatis 9• . ,
••
•
(xi) One text seems to say that where a WIll IS upset ~mur~a
iudicis, liberties are good, but this text is probably corrupPo.
(b) C~se of judge ordering damages instead of delivery ?f slave.
A slave is left to A to free and the heres does not hand hIm over.
When A sues the judge orders damages instead of delivery. Justinian
remarks on the foolishness of the judge and orders that in future, if
judgment for delivery is not brought within two months of action
brought, the man is to be free and libertus of the legatee: the heres
paying fourfold costs 11. He is settling ancient doubts by thIS slapdash
piece of legislation.
.
.
( c) Case of heres failing to choose. A heres or other beneficIary IS
directed to choose and free a child of an a.ncilla who has several. He
dies without hav~ng chosen, owing to his own fault. Justinian settles
49. 1. 14, 15.
2 C. 7.2. 12. 2.
S Post, p. 611.
29. 1. 13. 4; 40. 5. 42.
5 C. Th. 16. 8. 28.
6 Ante, p. 568; post, p. 650.
7 Ulp. 17. ~.
.
8 40. 5. 55. 1. As to the possibility that he may have been only a latm, ante, p. 551.
~o 426.47 1. Appleton, Testament Romain, 87 j Kriiger, Z. S. S. 24. 193 j ante, p. 502.
11 C. 7. 4. 17.
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old doubts as to the effect by deciding that all are free 1 • Nothing is said
of the case in which there is no fault. Probably his heres could choose 2 •
(d) Case of hereditatis petitio. Where a hereditas changes hands
by hereditatis petitio, Justinian enacts that the common law rule,
according to which the gift fails, as the defeated possessor was not
owner, is to apply only if the petitio is decided within one year from the
death of the testator. If it is then still pending, direct gifts are good
and fideicommissa are binding on the successor, subject to render of
accounts. But if the will is a Jalsum · all are of course void 3.
(e) Intervention of the Fisc. There is a general rule that where
the estate falls into the hands of the Fisc, it must give effect to all
liberties. The case will recur 4 : here it is enough to point out some
cases. Where a succession is taken away for indignitas, and falls to the
Fisc, liberty directed to be given to a slave of the heres will be given if
the heres will sell him, which he need not do as he does not benefit
under the will 5. Where a will had given legacies and liberties, and
failed because the testator struck out the names of the heredes, Caracalla decided that the Fisc, to whom the estate went, must give effect to
all gifts 6.
These various solutions are the result of express legislation: they
do not seem to express any legal principle other than an attempt to do
equity in certain specific cases. As to give the liberty is to deprive
some innocent person of what is legally his, the equity is often doubtful,
and the rules express Javor libertatis rather than anything else. The
decisions give, approximately, the result that the gift, if validly made by
the testator and affecting his own slave, would take effect if the
testator died solvent in all cases which were at all likely to occur,
subject to the limitation which has already been noted, that a heres
was not compelled to enter, in general, for the sake of a fidei commissum
of liberty alone 7•
Ill. The case of fideicommissary liberty overdue. Early in the
Empire a set of rules developed, giving a slave to whom fideicommissary
liberty was due, the right to apply to the Praetor to have himself
declared free, if the fiduciary refused or neglected to complete the gift.
The rules applied even if the gift were conditional, provided the condition was satisfied 8, or, even if it were not, if the circumstances were
such that the man was entitled to his liberty nevertheless according to
the rules already laid down 9.

1

4

.2i9.

C. 6. 43. 3; In. 2. 20. 23.
Post, p. 626.
5 34. 9. 5. 4.
6 28 . 4. 3. In the same case the name of one slave was struck out, but here too the Emperor
decided, fav01'e Zibel·tatis, that the liberty should take effect. It is difficult to justify this.
7 Ante, p. 523.
8 40.4.20.
9 40.5.33. 1,47.2; ante, p. 496.
1
3

C. 7.4.16.
C. 3. 31. 12.

2
4
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The earliest known legislation on the matter is the sc. Rubrianum,
of A.D. 103, under Trajan. It provides that if those from whom the
liberty is due, on being summoned before the Praetor, decline to
appear, the Praetor will on enquiry declare the claimant free, and he
will then be regarded as having been freed directo by the testator 1.
To bring the senatusconsult into operation the persons liable must have
been summoned with notice-edictis literisque 2• The matter being an
important one, favore libertatis, it must go before maiores iudices 3 •
Severus and Caracalla provide that if the liberty is not really due the
Praetor's decree is a nullity4; in other words the magistrate is not
trying the question whether the gift is valid, but only whether, assuming
liberty due, the fiduciary has done his duty. The rule applies to all fiduciaries, heres or third party 5. On appearance before the Praetor the
fiduciary is given the chance to free there and then, so as to avoid the
praetorian decree and its privative results 6. The sc. Rubrianum is an
imperfect piece of legislation since it does not provide for the case of
inability from any cause to appear, and further, in that it does not
cover all cases of fideicommissary liberty. Further enactments deal
with these matters, though the Rubrianum remains the principal
statute.
The so. Dasumianum, of unknown date, but apparently earlier than
the Iuncianum 7, provides for the case in which the failure to appear is
not blameable, and enacts that in such cases the freedom shall take
effect on the Praetor's decree as if the man had been duly freed ex
jideicommisso 8• Hence follow a number of distinctions as to what is
and what is not absence iusta causa, the result of the difference being
usually expressed by saying that if the fiduciary is absent iusta Ca1tSa
he does not lose his libertus 9, while in the other case he does 1o. A
person who hides, or simply refuses to come to the tribunal, or who,
being present, refuses to free, comes under the sc. Rubrianum 11, as does
one who imposes hindrances and delays 12. .Absence iusta causa includes
any reasonable ground of absence, not necessarily on public affairs 13.
40.5.26.7.
2 h. t. 26. 9.
And thus an al'biter need not decide a reference on such a matter, 4. 8. 32. 7. No local or
personal privilege bars the SC. 40. 5. 36.2. The SC. Articuleianum (A.D. 128) provided that the
Pmeses might try the case though the heres was of another province, h. t. 51. 7. lVIarcus
Aurelius provided that like many other cognitiones it might be tried on holidays, 2. 12. 2.
4 40.5.26.8.
5 h. t. 26. 10.
6 40.5.51. 9; C. 7. 4. 11.
7 Post, p. 613.
The Rubrianum seems to deal only with wrongful delay; the Iuncianum
deals with both cases; the D asumianum creates the distinction and seems thus to have come
between the others.
8 40. 5. 36. pr., 51. 4.
9 40. 5. 30. 3, 33. 1, 36. p r ., 1.
10 C. 7.4. 15.
11 40.5 . 22.2,28.1 , 49,51. 9.
12 C. 7. 4. 15, Justinian.
13 Residence at a distance and consenting, 40. 5. 28 . 5; infancy, lunacy , captivity, importan t
affairs, great danger to person or property, being a pt~pillus with no tutor or whose tt~tOl' is
detained in one of these ways, tutor refusing to act, being represented by pTOCt~ratoT , h. t. 30. 1,
2, 3, 7 j h. t. 36. p r ., 1. Some are directly un der the sc., some by imperial rescript, and some
by juristic extension, h. t . 30. 3, 4, 5.
1
3

CH. XXVII]

Fideicommissary Liberty overdue

613

If the gift was conditional and the fiduciary has prevented fulfilment
of the condition, he loses his libertus as for latitation 1. A senatusconsult
declares the Praetor entitled to decree freedom, if the rogatus has died
without successors, as also if there is a suus heres who abstains, or a
heres under 25 who having accepted is restitutus in integrwrn, and in
all these cases the man is, for obvious reasons, a liberh1,s orcinl1s of
the original testator. But the Praetor must not act in such a case till
it is quite clear that there will be no heres or bonorum possessor2.
The senatusconsultl1m Iuncianum, of A.D. 127, under Hadrian, provides for the case in which the slave to be freed did not belong to the
testator. In any such case if the fiduciary adesse negabit1(;r, the
Praetor declares the slave free as if he had been freed ex jideicommisso 3 •
The case primarily contemplated by this senatusconsult is no doubt
that of a slave of the fiduciary 4, but it expressly covers any case in
which any person is under a jideicommissum to free any slave other
than a slave of the hereditas 5. Thus the heres who has bought a slave
whom he was under a jideicommissum to free is within its terms 6• It
draws no distinction as to whether there is or is not any just ground
for the absence: a fact which is no doubt due to the fact that any such
slave could not under any circumstances be a libertus orcinus 7•
If the slave entitled to freedom is alienated, we know that he does
not lose his right to be freed 8. Accordingly these provisions apply
als0 9• Where the fiduciary sells the slave, and on the slave's petition,
he appears, but the vendee latitat, the Rubrianum applies, since he who
should free absents himselPo: it is the buyer who is under a duty t o
free. So when the rogatus is compelled by death or publicatio to pass
the slave on to another, Ulpian holds that the" constitutions" apply, lest
the conditions of liberty be made worsell. This does not refer directly
to these senatusconsults, but to the rules, shortly to be considered, as
to whose libe?,tus the freedman will be. But it assumes the application
of the senatusconsults. J ulian is quoted by Pomponius as discussing a
difficult case. A heres, directed to free a certain slave and to hand over
the hereditas to X, hands it over without freeing. On such a will the
better view is (so say Octavenus and Aristo, and Julian is in substantial
accord), that the slave did not constitute part of the hereditas within
1 40. 5. 33. 1. A man was to be free on rendering accounts. If the hel'~s was wilfully
absent, the man was declared free, the hel'es losing the libel'tus. If absent ex ~t~sta causa, the
man would be declared free if the accounts satisfied an m'bite?', lz. t. 47.2.
2 h. t. 30. 9- 14.
3 h. t . 28. 4.
4 h. t. 51. 8.
5 h. t. 28. 4.
6 h. t . 51. 10.
7 A text set down to Julian says that the sc . applies if the direction is to free a servus a~ienus
or a common or fructuary slave, h. t. 47. 1. As to the latter cases, in view of the other rIghts,
the rule is probably Tribonian's.
8 Ante, p. 524.
'
9 The jurists are not always at the pains to refer each case to its appropriate se.
10 40. 5.28. pr.
11 h. t. 26. 'Pl".

614

Fideicommissary Liberty overdue

[PT, II

the testator's meaning, and therefore if there has been nothing but a
general handing over of the hereditas, the heres is still owner and can
free, being therefore liable to the proceedings under the senatusconsults.
If, however, the slave has been long enough in the possession of the
transferee to have been acquired by usucapion, then the transferee is
owner and is bound to free, the rules applicable being those just laid
down in the case of a buyer 1.
The rules which determine whose libertus the man will be are not
altogether clear. In the case of servus hereditarius, apart from alienation, if the fiduciary is absent without reasonable cause, the man is
libertus orcinus 2 : if the fiduciary was not in fault he does not lose the
libertus 3• If the slave was not the property of the testator, then, apart
from alienation, he is the libertus of the fiduciary, in fault or not 4•
Alienation creates difficulty. There are several allusions to constitutions of Hadrian, Antoninus Pius and Marcus Aurelius affecting the
matter, but the scope of these enactments is not clear 5. . If the rogatus
is dead, then so far as servi hereditarii are concerned his heres assumes
his duties 6• But if it was not a servus hereditarius and the rogatus
dies (or is publicatus) we are told that the constitutions apply, with the
result that when the man is declared free he will be libm"t'us (orcimls)
of the rogatus as if he had freed 7. If the rogatus dies without a
successor the liberty is still good 8. Paul asks the question whose
libertus he will be, and answers, or is made by the compilers to answer,
by reference to the sc. Rubrianum, applicable in strictness only where
he was in fault, that the man is a libertus orcinus of the original
testator. This is clearly ex necessitate 9.
It was clear law, apart from these constitutions, that the rogatus
must not do anything to make the slave's position worse 10, and there
are texts discussing this in relation to sale. J ulian lays it down 11 that
one conditionally so freed ought not to be sold without a condition for
reconveyance on arrival of the condition. Pomponius says12 that one to
whom such liberty is left is not to be sold without his consent to be
the libertus of another rather than of the rogatus. While Ulpian says13
that such a slave can be sold before mora, cum sua causa, Marcian tells
1 40. 5. 20. Where there has been no entry, fcc. are not in general binding on successors ab
intestato. Exceptions, ante, p. 609.
2 26.4. 3. 3; 40. 5. 26. 7, 33. 1, 49; C. 7.4.15, etc.
3 40. 5. 30. 3, 36. pr., 51. 4.
In h. t. 30. pr. it is said that Caracalla provided that if the
Praetor declared absent iusta causa one in fact dead, the decree stood for the benefit of his heres,
whose libertus the man would be.
4 40. 5. 5, 28. 4. This assumes that he has acquired the slave, if not his own, ante, p. 531.
5 19. 1. 43; 40. 5. 24. 21, 26. Pl·., 30. 12, 30. 16; C. 7. 4. 4.
6 40. 5. 20, 23. 1.
7 h. t. 26. pr. If the man vests in the Fisc effect is given to the ,tmst, ante, p. 611, post, p. 626.
8 40. 5. 5. A sc. under Hadrian.
9 40. 5. 30. 9- 12.
The text speaks of the rule as ex constitutione, but it is the scc. which
are in question.
10 Ante, p. 525.
11 40.5.47.3.
12 h. t. 34. pr.
13 h. t . 45. 2.
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us 1 that one to whom liberty is due cannot be alienated to another so
as to bar his liberty or make his position worse 2.
How far these texts are influenced by the constitutions is not clear:
so far as these are known they do not nullify the sale, but merely enact
that the man may choose whether he will be freed by the buyer or the
rogatus; if by the latter, he must be bought back for the purpose 3• Pius
added that if already freed he could claim to be the libert1ls of the
rogatus 4, But the constitutions seem to have used general language
which the jurists interpreted widely, They were to apply though the
sale was while the liberty wa.s still conditional, and though the person
who alienated was not the original rogatus, but his successor, and
though the man had not been the testator's 5. In considering the
ultimate position it must be remembered that the request to be freed
by one or the other brings the senatusconsulta into operation. If having
belonged to the testa.tor he desires to be freed by the rogatus, and he
makes default, or the buyer will not reconvey, the Rubrianum applies and
the man will be orcinus 6, If he was not hereditatrius it is the Iuncianum
which applies and whether there is default or not he will be the libertus
of the person he chooses 7, The fact that in a given case he can claim to be
orcinus does not prevent him from asking to be freed by the heres if he
prefers 8. If the rogatus dies without a successor, after the sale, the
man must be the libertus of the vendee in any case, since otherwise he
would lose both the man and his price, as he has no remedy over 9• One
text observes 1o that the choice did not exist if the testator did not wish
it, but this is probably Tribonian 11 ,
In considering what is involved in the question whose libertus the
man is, it must be remembered that in all cases of fideicommissary
gift the patron has but a truncated right. The liberty is, as we have
seen, somewhat independent of the fiduciary 12. Thus the fiduciary
manumitter has no personal patronal rights, except that he cannot be
in ius vocatus l3• Hadrian provides that he cannot exact any operae 14,
A person so freed can plead excuses from tutela as against the patron 15,
h. t. 51. 3.
2 As being potentially free, see also h. t. 26. pr.
h. t. 15, 24. 21.
Ib. The texts suggest that they used language to the effect that if he wished he might be
free as if it had been done as directed by the will. See h. t. 26. pl'., 30. 12.
5 19. 1. 43; 40. 5. 10. 1, 24. 21, 26. pl·.
6 40. 5. 28. pT.
7 h. t. 29, 51. 10.
8 h. t. 10. 1, Pothier, ad h. l.
9 h. t. 25.
10 h. t . 24. 21. The text contains another interpolation or corruption apparently giving the
rogatus the choice.
11 It should be added that if the l'ogatus has handed him on ex Trebelliano, this is for this
purpose an alienation. But if there has been a mere general transfer of the hereditas, ex
Trebelliano, however formal, this would not, on construction, include a man so freed, so that in
the better view there was no alienation till usucapion, h. t. 20, 23. 1.
12 illustrated by the rule of Cal'acalla that the fiduciary can make a legacy to such a man
with no gift of freedom, h. t. 30. 15.
13 2.4.9; 27.1. 24; Vat. Fr. 225.
14 38.1. 7. 4, Ante, p. 52;;.
15 27.1.24; Vat. Fr. 225.
1
3
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On the other hand the fiduciary has iura in bonis l and, what is a consequence of this, tutela 2• If he loses the libert~ts, he loses all these
rights 3, except in so far as he may inherit them as heres patroni 4 •
The matter is more complicated if there are several heredes, some
or all of whom are rogatio If several are rogati, and they are all in
default, the Rubrianum applies 5. If of the rogati some are present and
some absent, the senatusconsult (presumably the Dasumianum) requires
the Praetor to pronounce which are in default 0. The slave will then
be the libertus of those not so pronounced, as if they alone had been
rogati 7 , the shares of the defaulters vesting in the others 8. Where one
rogatus was absent with cause, and one was dead without any successors,
it was provided by Marcus Aurelius and Verus that the slave would
be declared free as if duly freed by both 9. This is a curious decision
in view of the fact that if the heres who died sine successore had been
alone, the slave would have been a libertus orcinus, i.e. of the testatorlO.
As, however, that rule was clearly adopted ex necessitate, it may have been
thought that the other rule met the testator's intent more nearly in
the present case, since the effect would be, not to make a share of the
bona vest in the Fisc, but to vest it all in the other owner. If there
are several heredes, of whom some are rogati, and these make default,
the rules determining to whom the libertus belongs are the same, but
all the rogati are nevertheless liable to those not rogati for their shares
of the slave's value, either by the iudicium familiae erciscwndae or by
a utilis actioll. If one of the heredes non rogati is an infans, then, even
though there be no latitation, there is the difficulty that the infans
cannot sell his share. For such a case it is provided by the sc.
Vitrasianum, and a later rescript of Pius, that the slave is to be valued,
and the shares of the non rogati are to pass automatically, the rogati
being bound to the others to the extent of their shares, as if there
were a judgment against them 12. Where a man has two heredes and
three slaves and directs the heredes to free whichever two they like,
and one heres makes his choice, but the other wrongly refrains,
Papinian lays it down that these two can be declared free as if the
one heres had been able to free them, while if one slave dies the
1 Vat. Fr. 225.
2 26.4.3. p1'., 1.
3 h. t. 1. 3, 3. 3.
4 Eye~ thus he may lose iu1'a in bonis if he wrongs the man in serious ways, as a patron
would In lIke case, 40.5.33.1; 37.14. 10, p1'., 1.
5 40. 5. 28. 2.
6 h. t. 22. 2.
7 h. t. 28. 3.
8 h. t. 1. Pius enacts that a rogatus i1~fans is absent with good cause, h. t. 30. 5. He says
also that the presence of infans makes the man the libeTtus, not of all, but only of those present
or absent iusta causa. The point is that as infans could not free, this would prevent actual
man~ission by th~ co-owners, and thus it could not strictly be said that they had wrongfully
abstaIned from freeIng. And a Senatusconsult had expressly enacted that where the existence
of. an infans TOgatus barred the manumission the slave was to be free, in terms so general that it
mIght have been thought to make attendance needless. Hence the rescript which negatives
these otherwise strong arguments, h. t. 30. 1.
9 h. t. 30. 13.
10 Ante, p. 614.
11 40. 5. 49.
12 40. 5. 30. 6; cp. h. t. 51. 11.
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others will be declared free, whatever the cause of non-assent of the
other heres!.
One case remains unprovided for. If a legatee is directed to free
a servus hereditarius but has not yet become owner of him and is
willing to free, while the heres latitat, the Praetor can do nothing on
the slave's petition: the senatusconsulta apply only to failure by the
person bound to free. Accordingly there is no resource but to petition
the Emperor 2 •
The system was apparently remodelled by Justinian, in a Novel.
He provided that if the heres or other person charged failed to carry
out any direction for one year from monition by a iudex, other beneficiaries in an order prescribed by the Novel might enter and take
some or all of what was given to him, giving security to carry out the
direction 3.
It remains to consider the effect of the decree on intervening
events. In effect the liberty relates back. Everything the slave has
acquired to his master after mora must be accounted for to the freedman 4 • Both the texts which say this are from Paul: the second deals
with ~ legacy to the slave. They are quite general in their terms: one
must, however, suppose an exceptio doli available where the acquisition
was plainly ex re domini 5• Where monthly payments were to be made ·
manumissis, and the slave became free absente herede, Scaevola held
that the payments were due only from the actual freedom. But the
writer is clearly treating the matter as purely one of construction 6.
In the case of an ancilla difficult questions arise as to the status of
her child born before the Praetor's declaration. On strict principle he
is a slave, but there are progressive relaxations of this rule, dating
apparently from Antoninus Pius and continuing till the age of J ustinian. The general effect of them is, as Paul can already say, that a
child born after there was mora in giving fideicommissary liberty is
an ingenuus 7• If he was born before the liberty was due, e.g. while
a condition was unsatisfied, or a day not yet reached 8, or it was charged
on a pupillary substitute, and the pupilltts is still alive, the child is a
slave and there is in general no relief9.
The first difficulty in dealing with the rules, is in connexion with
the word mora. It appears to contemplate what is sometimes called
h. t. 22. 1.
h. t. 26. 10,11,27. So the sec. did not apply where the fiduciary was directed to buy and
free but did not buy. But he could be compelled to buy and when this was complete the scc.
might be applied. Ante, p. 531.
3 Nov. 1. 1. Not set out in detail, since it is far from clear that it was intended to supersede
these provisions.
4 31. 84; 48. 10. 22. 3.
5 Ulpia.n illustrates the retroactivity: where a libemndus under 25 was cheated, after mora,
he could get restitutio in integ1'um, 4. 4. 5.
6 36.2.27.1.
7 P. 2. 24. 4.
8 C. 7. 4. 3; D. 40. 5. 26. 5.
But see post, p. 618.
9 40. 5. 26. 5.
1
2
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mora ex personal, i.e. not only is the freedom due, but the woman has
actually demanded it. In this case it seems clear that the child will be·
ingenuus 2• If the woman has not demanded it there is some difficulty
on the texts. If she is a minor it is clear that she has some excuse for
not having asked: in such a case the mere elapsing of the time is:
sufficient mora, and the child is ingenuus 3 • But where she is not a minor
the majority of the texts lay down the rule that if there is delay and
no demand made, the child is born a slave but the mother can claim,
apparently by real action, to have the child handed over to her to be
freed; the idea being that the heres, not having done his duty, ought
not to have the benefit of the libertus 4 • But some of the texts go
further. Ulpian, in a text in which he has said that on such facts they
must be handed to the mother to be freed, remarks that since fear, or
ignorance, etc., may deter a woman from asking, there ought to be some
relief in such a case, and then repeats the rule. But he then proceeds
to cite a case which will be discussed later, and, on facts in which
nothing is said of any demand by the mother, declares the children
ingenui 5• This is not perhaps to be regarded as laying down any
different rule. But Marcian 6, after laying down the rule that if born
after demand they are ingenui, adds that there are constitutions which
lay it down that the child is ingemt1,ts if born at any time after the
liberty ought to have been conferred, and adds in somewhat clumsy
latin that this is no doubt the right view, since liberty is a matter of
public interest, and the person liable ought to offer it. It seems hardly
necessary to give reasons for following the rule laid down in constitutiones, and it is not unlikely that these -remarks emanate from Tribonian.
We are told in the same extracV that in the opinion of Severus, Pius
and Caracalla, it is immaterial whether the delay was wilful or accidental, and it is possible that there may have been constitutions, now
lost, putting the case of wilful delay on the same level as that of failure
on demand.
Even where the liberty is not in strictness due there may be relief
in some cases. Where an ancilla was pledged and the owner, by will,
ordered the heres to free her when the creditors were paid, the heres'
delayed paying, and the creditors sold children born after the debts
ought to have been paid. Severus and Caracalla provided, following
Antoninus Pius, that the price was to be repaid to the buyer, and
1 Nothing else is properly called mom, Giral'd, Manuel, 646.
2 38. 16. 1. 1; 40.5.26.1, 2, 4, 53; C. 6. 57. 6; 7.4.3.
Pius, Marcus Aurelius, Verus and
Caracalla.
3 40. 5. 26. 1, Ulpian's deduction from a rescript of Severus to the effect that mere delay in
paying a fe. of money to a minor was mom without demand; cp. 31. 87. 1; 22.1. 17. 3; C. 2.
40. 3. Accarias, Precis, § 714.
4 40. 5. 13, 26. 1, 55. 1; C. 7. 4. 4, retouched by Justinian.
5 40. 5. 26. 2.
6 h. t. 53.
7 h. t. 26. 4.
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they were to be ingenui as if the mother had been freed 1. It is not
said that the mother applied for the freedom. Where the heres was
directed to buy and free an ancilla cum filiis, and the ancilla and her
children were valued, and another child was born before the price was
paid, Scaevola held that if the heres was in mora, he had to buy and
free the last child als0 2• Here as the ancilla is to be bought and the
purchase is not yet complete, the senatusconsu.lta do not yet apply:
it is presumably for this reason that notwithstanding the mora, which
seems to imply demand, the child is not ingemtus. Marcian tells us
that if the liberty is not due and this is due to the delay of the heres,
whether intentional or not, any child born in the meantime is to be
handed to the mother to be freed 3. The case he is dealing with is
delay in entry, and he adds that if there was no wilful delay on the
part of the heres, but he did not know that he was heres, even in this
case the child is to be freed, but here as the heres is in no way to
blame, he may free the child himself and so acquire a libertus 4 • Ulpian
quotes a rescript of Severus and Caracalla to the effect that if the will
or codicil is opened only post quinquennium from the death, and there
is a fideicommissum of liberty to a woman, children born meanwhile are
to be handed over to their mother to be freed, and he adds that this,
and the rescript of Antoninus Pius, already mentioned 5, shew that the
emperors did not mean even accidental delay to prejudice the freedom
of the child 6. One would have expected the heres to be allowed to free
in this case 7, as the delay is accidental, but it must be noted that the
case under discussion is one in which entry was postponed under the
scc. Silanianum and Taurianum 8, and it may well have been thought
that the heres ought not to obtain an incidental advantage from the
operation of a statute which had no such aim 9.
If the mother (or her successor) having received the child, fails to free,
she can be compelled to do SOlO. Nothing is said as to the means. As
she is compelled actually to free, it is clear the senatusconsulta are not
considered to apply, and indeed she hardly comes within the notion
h. t. 26. 2.
2 h. t. 41. 5.
h. t. 53, 55. pr.
Marcian applies a similar rule to dil'ect gifts, though he observes that no application is
needed to put the Praetor in seisin of the case, but he thinks the Praetor ought to allow a
similar claim to the mother here, h. t. 55. 1. His basis is a statement of Marcellus that a slave
dil'ectly freed, and usucapted before entry, has his liberty preserved by the Praetor, though he
may be to blame, while in the present case there is no blame, ante, p. 291.
5 40. 5. 26. 2.
6 h. t. 26. 3, 4.
7 Arg., h. t. 55. pr.
8 29. 5. 13; ante, p. 96.
9 Haymann, Freilassungspflicht, 46, holds, largely on grammatical evidence, that many of
these texts have been altered (e. g. 40. 5. 13,26.3,54,55) . In some of them rehanilling is clear,
but the inference which he appears to draw, i.e., that the rules as to the handing of the child to
the mother are ahnost entirely due to the compilers, seems rather too drastic. The distinctions
are rational and the story told in the texts is in the main consistent.
10 40.5. 54.
1
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of one bound to free under a fideicommissum. The child IS not one
to whom the fideicommiss'ltm referred 1.
In the same text 2 Maecianus adds, apparently without any authority,
that if the mother refuses to receive the child, or is dead without any
successor, a reasonable way out of the difficulty is that the heres should
free. The case of a child in the possession of the heres is here considered. Nothing is said as to the mode of compulsion, or indeed on
the question whether he can be compelled. Presumably here too the
Praetor's order would come into play.
The rule, that, in some cases, these children were ingen'Ui, brought
with it the question whether they had rights of succession to their
~other and father. As to the mother, the ancients doubted 3. Ulpian,
In a text probably genuine4, takes a favourable view. He holds that,
just as the issue of a captiva, returning with her, could succeed to her
by a rescript of Severus and Caracalla, quasi volgo quaesiti 5, so persons
declared ingenui, under the sc. Rubrianum, ought to succeed to their
mothe.r. The ground of analogy is apparently that in both cases they
are alIke freed from slavery by the operation of a rule of law. Justinian settles the doubt by providing 6 that, saving the right of those
otherwise entitled under the sc. Orfitianum, there are mutual rights of
succession under that senatusconsult and the sc. Tertullianum. But
what of succession to the father? In apother text Ulpia.n appears as
still arguing from the case of captivitas, and holding that if both father
and mother are entitled to freedom and there is mora affecting each,
and thereafter a child is born, he is suus heres to his father 7. His
language suggests that he would hold this a fortiori if the father had
been an ordinary civis-etsi pater eiusdem sortis fuerit ... ipseque moram
passus sit. In that case the analogy would seem to be with the case
of children of whom a woman had been pregnant at the date of captivity.
The rule is interesting as shewing that even slaves were capable of
affectio maritalis.
IV. Addictio Bonorum Libertatium Gonservandarum Causa. The
rules of this institution were of gradual development, beginning with
Marcus Aurelius and completed by Justinian. The general principle is
that if an inheritance is refused an applicant may have the goods
assigned to him on giving security to the creditors: he then steps into
The rules ~f transfer ut manumittat"!1' might have been applied, but the text of Maecian
was probably wntten b~fore Marcus Aurelius framed the rule which, with connected legislation,
ended the rather chaotic state of the law on these points.
2 40.5.54.
s C. 6. 57. 6.
438.17.1.3.
5 49.16.9,25; C. 8. 50. 1; ante, p. 308.
6 C. 6. 57. 6.
7 38. 16. 1. 1.
1
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the position of a bonorum possessor, and any liberties given by will or
codicil take effect 1.
By the rescript of Marcus Aurelius, such an application could be
made,. and security given, where there was no successor and the goods
w~re III danger of sale by the creditors, if liberties were given in the
WIll, by anyone of the slaves who were to have freedom. The right
was extended, apparently by Gordian, to extranei 2. Justinian allowed
even slaves not entitled to freedom to make the application 3. It seems
at first to have been allowed only if there were liberties, direct or
fideicommissary, by the will, but to have been extended by juristic
interpretation to the case of an intestate imposing liberties on the
heres ab intestato, by way of fideicomrnissum in a codicil 4•
In later law it was enough if there were liberties given mortis
causa or even inter vivos, if there was any possibility that they might
be set aside as being in fraud of creditors: the goods might be addicta
so as to avoid raising this question 5.
If some of the liberties were simple and others conditional or ex
die, the addictio could proceed at once, the deferred liberties taking
effect only if arid when the day or condition occurred 6. It could not
be made if there were no liberties 7, and the older view seems to have
been that if all the liberties were conditional or ex die, nothing could
be done till there was one capable of taking effect. But the text which
states this rule, at ·least for dies, proceeds to argue the matter, and
comes ultimately to the conclusion that it may proceed at once. Clearly
where no liberty could yet take effect there could have been no present
addictio till after Gordian, (if it was due to him,) had authorised addictio
to extranei. As Ulpian, the writer of the text, was dead before Gordian
came to the throne, and the text contradicts itself, it is probable that
the compilers had a hand in it as it stands 8, but it must not be inferred
from this that they were making a new rule. If addictio to extranei
r~ally. dates fro~ Gordian, they may merely have incorporated a long
estabhshed practICe. On the other hand the origin of the rule that
there could be addictio to extranei is obscure. The remark is added at
the end of Gordian's constitution, the main part of which is concerned
with addiction to a slave 9. But in one of Justinian's constitutions it
is said 10 that under the constitution of Marcus AureIius there could' be
addictio to an extraneus. And the rescript itself is addressed to
1 Justinian observes tha~ it benefits both the slaves and the deceased, as the goods will not
be sold, In. 3. 11. 2. He mIght have added the creditors.
2 In. 3.11. 1; D. 40. 4. 50; C. 7. 2. 6.
s C. 7. 2. 15. 5.
4 In. 3. 11. 3; D. 40. 5. 2. The language of C. 7. 2. 15. 5 makes it unlikely that this
extension is due to Justinian.
5 In. 3. 11. 2, 6.
6 40. 5. 4. 5.
7 In. 3. 11. 6.
s 40. 5.4.5.
9 C. 7.2.6.
10 h. t. 15.
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Popilius Rufus 1 and authorises addictio to him. Such a name denotes a
freeman, and it is only Theophilus 2 who tell us he was a slave. Moreover where no one was yet entitled to freedom, it is difficult to see
how Ulpiari can have had any doubts as to the impossibility of addictio,
unless addictio to extranei was already admitted.
The first effect of the addictio was to prevent bonorum venditio, and
it might be made either after security had been given to the creditors, or
conditionally on security being afterwards given 3. Strictly, 3,S Severus
interpreted the rescript, there could be no addictio if the goods had
been already sold by the creditors 4. Ulpian appears to have suggested
a more liberal view. He says that when a creditor has sold the slaves,
one to whom fideicommissary liberty was due can get relief against
the heres only ex iusta causa 5• This may not refer to our case: the
language does not suggest bonorum venditio, and the allusion may be
to sale under a pledge, or seizure under a judgment in the life of the
testator. But he must have held a broad view in our case, for Justinian,
expressly following him, provided that addictio might be allowed within
one year after the sale 6. The addictio is allowed only where it is certain
that there is no successor either by will or ab intestato 7. If a heres who
has refused is granted restit~~tio in integrum, the addictio at once becomes
void, but, liberty being irrevocable, those gifts which have already taken
effect stand goods. Oonversely if a heres has accepted but is afterwards
restitutus, there may be addictio 9• Even though the heres is a suus,
and therefore, in strictness, must be heres, still, if he has abstained,
there may be addictio 10 • Here direct liberties take effect ipso factG, so
that it is only fideicommissary gifts which need the addictioll, except
that even where the gift is ' direct, the addictio avoids the question
whether it is in fraud of creditors12. Direct liberties take effect immediatelyon the addictio: all others must be carried out by the addictee 13.
The security which must be given in all cases must be for the debt
and interest 14. The presence or consent of the slaves affected is not
necessary 15. If the addictio is to two, they will have the rights and
liabilities in common. They will both have to free those in favour of
whom there is a fideicommissum, and the liberti will be common 16.
Upon the rule that all the liberties take effect, there is the restriction that if the testator was a minor under 20, the liberty will not
take effect nisi si fi.deicommissam: haec enim competeret, si modo potuit
1 In. 3. 11. pr., 1.
2 Theoph., ad In. 3. 11. pr.
3 40. 5. 4. 10.
4 C. 7. 2. 15. la.
5 40.5.52.
6 C. 7.2.15.1.
7 40. 5. 4. pl'.; In. 3. 11. 4; C. 7. 2. 15. pr.
8 40. 5.4.2; In. 3. 11. 5.
9 40. 5. 4. 1.
In. 3. 11. 5.
11 The case in 40. 5. 30. 10 is one in which there was afc. binding the testator.
12 In. 3. 11. 6.
13 40. 5. 4. 7; In. 3. 11. 1.
14 40.5.4. 11. Any form of security may suffice, and the iudex must summon the creditors

10

to nominate one to receive it on their behalf, h. l. 8,9.
15 h. l. 3, 4.
16 h. l. 23. Familiae el'ciscundae, inter se.
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-causam probare minor ... si vivus manumitteret 1 • This is somewhat
,o bscure: the meaning is probably, as has already been said, that it
wou.ld stand good if the minor could have freed inter vivos 2. If a gift
Df lIberty were conditional on payment, simply, or to the heres, payment might be made to the addictee, but if it were in favour of a
third person, the payment must still be made to him 3. If liberty was '
to be given to slaves of a third person, the addictee must buy and free
them. Even though legatees were to free, and the legacy of course
failed, the addictee must free 4.
The addictee will be the tutor of any minor slave so freed 5. The
constitution provides that those to whom direct freedom was given will
be liberti orcini, except where the addictee, at the time of taking the
addictio, makes it a condition that the slaves shall be his liberti. They
will then be hi s 6, and this, by interpretation of the constitution, without
any act of manumission by him 7• But though these and, in any case,
those freed by him, are his liberti, he cannot impose services on them,
since they are not exactly freed voluntarily by him 8.
The main text which tells us that on addictio gifts of liberty in
fraud of creditors take effect, comes to that conclusion only after argument 9 • It remarks that in favour of this view there is the fact that the
addictee has the facts before him, and it adds some obscure remarks as
to the effect where the goods pass to the Fisc 10, which will be considered
shortly. Other considerations leave no doubt about the rule. No text
says or suggests that they do not. Such gifts are declared void in the
interest of the creditors 11. Here they do not suffer. The heres himself
may not dispute the gifts 12. We are told that addictio bars the action
on fraudulent alienation, to which the present case is very near akin,
and the reason assigned is ut rata sint quod (testator) gesserat, which
-covers this case 13. Moreover we are told that the addictio had precisely
the effect of avoiding the question whether such gifts were valid or not,
which it would not do unless it confirmed them all 14.
The exact position of the addictee is not quite clear on the texts.
We are told that he is assimilated to a bonorum possessor, and that the
rights of the deceased, even the iura sepulchrorum, pass to him in the
h . l. 18.
Ante, p. 541. Justinian's changes as to age must be borne in mind, ante, p. 555.
3 40. 5. 4. 6.
4 h. l. 15, 16; probably both late developments.
5 40.5.4.14. He would be a latin before Justinian. As to tutela of latins, G. 1. 167.
6 40. 5. 4. 12; In. 3. 11. 1.
7 40. 5. 4. 13. Justinian's recital of the rescript of Marcus makes it appear that the slaves
must consent in this case (In. 3. 11. 1) and the Digest text suggests the same. This may be
genuine but it is rather in Justinian's way of thought.
8 38. 1. 13. 1.
9 40. 5. 4. 19.
10 To the effect that if the goods had gone to the Fisc, such liberties would have failed.
11 40. 7. 1. 1; 40. 9. 10; ante, p. 565.
12 C. 7. 16. 7. As to the fact that they are void though heres enters and creditors do not
suffer, ante, p. 565.
13 42.8.10.17.
14 In. 3.11.6.
1
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circumstances in which they would pass to a bonorum possessor 1. His
remedies against debtors are thus indicated. We are also told, by
Ulpian that he can be sued on his cautio, but that the better view was
that h: can be sued only thereon, and not by the actiones hereditar~ae2.
Elsewhere we are told, also by Ulpian, that, plerumq'ue, the credItors
have utiles actiones against him 3. This might conce~vably m.ean me~ely
that creditors other than the one to whom the cautw was gIven mIght
be admitted to sue on it, and thus not be exactly in contradiction to
the other statement of Ulpian. But it is more likely that it is a
contradiction, and that it means that creditors could sue him on their
claims, but only by actiones utiles. This development would be. so
much on the common lines as to be almost inevitable. It agrees wIth
what is now the accepted view as to actions against the bonorum
emptor4. There is no reason to accuse Ulpian of cor:tradicting hin:self.
This particular text was originally written by. hIm of an. entIrely
different person-the curator bonis datus 5• It IS the complIers who
apply it to the present case, and in all probability they: are :esponsible for the word plerumque. But there is one respect III whICh the
position of the addictee differs from t~at of the b~norum possessor.
The title of the latter is purely praetonan: the addICtee holds under
an enactment of the Emperor. His title therefore is good at civil law.
So far as obligations are concerned this is not very material, since the~e
are not transferable in any case at strict law. But as to property It
is important. For if the addictee had only a bonitary title he could
not free so as to make the slave more than a latin, till the period of
7.~sucapio had elapsed.
Justinian observes in his Institutes 6 that he has made a complete
enactment reorganising and completing the institution.. So~e of the
changes made by this enactment7 have been sta~ed, but It WIll be well
to set out its gist in a systematic form. It p:ovldes :
. .
(i) In accordance with Ulpian's suggestIOn, there may be addwtw
even after the goods are sold, within one years.
.
.
(ii) Securities must be given for the debts and t~e lIbertIes 9.
This is the first appearance of security for the latter: III the other
texts there is no sign of it. Probably it was not necessary, there being
the same remedies against the addictee as against any other person
bound by jideicommissurn}o. The security for debts was given as we
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40. 5. 4. 22.
Lenel, Ed. Perp. § 224.

3
6

40.5.3.
In. 3. 11.7.

40.5.4.21; cp. 47. 12.
Lenel, Ed. Perp. § 218.
7 C. 7. 2. 15.
.'
d b
f
'li
'th a rule 0 f
S h. l. 1. Justinian remarks that the actw Pauhana has ma e uyers aIDl ar Wl
rescission within one year, 42. 8. 6. 14, etc.
9 C. 7. 2, 15. 1 a.
.
f
d b th
tl
10 It is possible that the rules as to conveyance ut 1nanu1n~ttatur, rame
Y e same au 1Or,
were applied.
1
4
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have seen 1 to a nominated creditor, but it is not likely that he would
be burdened with the duty of looking after the liberties. Probably in
this case the security, if any was really needed, was given to a publica
persona, a tabellio or the like.
(iii) If security is given for all the liberties, addictio may be made,
if the creditors agree, on security for only a part of the debts 2 •
(iv) A slave may refuse the liberty. He will 'then be the slave of
the applicant, but the addictio will proceed for the benefit of the others 3.
If all refuse there will be apparently no addictio. Justinian seems
first of all to allow a slave to refuse the liberty and then to discourage
his taking advantage of the right by providing that if he refuses he
shall have for a master, forsitan acerbum, the man whom he has refused
to have as patron.
(v) There may be addictio on an undertaking to free only some of
the slaves. But in this case if the estate proves solvent, all must still be
freed 4. It seems thus that if all debts are secured, some only of the
liberties may be given, and if all the liberties are secured, some of the
debts, but both relaxations cannot occur together li •
(vi) If several apply together they get addictio in common, giving
security in common both for debts and liberties 6. If they apply at
different times, the addictio will be made to him who first, within the
year, gives security for all the debts and liberties. On this matter the
text says there had been doubts.
(vii) If there has been a grant to one who promised to free some
and a later appears, whose undertaking applies to all, or to more than
the first provided for, a grant will be made to him. And so also if
there is a third. If the earlier grant has not yet taken effect this will
supersede it. But if the first grantee has taken possession, and some
liberties have taken effect, he will not lose his right of patronage though
the goods and other rights and liabilities pass to the new demander.
But all must be within the annus utilis 7•
(viii) If no freed slave, or extraneus, gives full security, even a
slave not entitled to liberty may take addictio, with what Justinian
calls the venustum outcome, that one not entitled to freedom gives
liberty to the others. Of course he himself gets freedom. The application here too must of course be within the years.
2 C. 7. 2. 15. lb.
S h. l. 2.
4 h. l. 3.
This language and that of the warning in the last rule seems to imply that under this
system even slaves freed directly had to be freed by the addictee and became his liberti, though
by the older rule those directly freed were ipso facto free and liberti orcini, In. 3. 11. 1.
6 C. 7. 2. 15. 4; cp. D. 40. 5. 4. 23.
7 C. 7. 2. 15. 4-7. A f01·tior'i if there had been application but no grant.
s h. l. 5. Justinian calls the enactment plenissima (In; 3. 11. 7), but it leaves much obscure.
The spirit of the institution is changed: it is not a means of giving effect to liberties in the will,
but, to a great extent, of gifts in substitution, with different effects. As we have just seen it seems
that no gift takes effect ipso facto, but this may not be meant: the law may be hastily drawn.
1

2
5
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V. Hereditates passing to the Fiscus. There are many circum1
stances under which this may happen, set forth in the title de iure jisci •
We are not concerned with these in detail, but only with the effect of
such an acquisition by the Fisc on liberties given by the deceased. The
topic is discussed in close connexion with that of addictio bonorum,
because when an inheritance lies vacant, any of three things may
happen to it: it may be sold by the creditors; the goods may be addicta
according to the rules just discussed; it may pass to the Fisc.
The general proposition is laid down that wherever the estate goes
to the Fisc, all liberties take effect which would have been valid if the
heres had entered 2. Other texts say the same as to specific cases.
Thus Caracalla and Pertinax de9ide that if the property passes to the
Fisc on account of an unlawful tacit jideicommissum, all liberties, both
direct and fideicommissary, are due 3• J ulian tells us that if bona vacantia
go to the jiscus under the lex Iulia (scil. de maritandis), all jideicommissa binding on the heres will take effect"!. Gains tells us that
when the jiscus acquires under the sc. Silanianuru, all liberties are
good5. In another text he says that some have doubted this, and
remarks that there can be no reason for the doubt, since in all other
cases in which the jiscus takes the property, liberties are good 6.
Notwithstanding these strong texts, a different view is now commonly
held. In one text it is said by Papinian 7 that the enactment of Marcus
Aurelius, for the preservation of liberties, applies if, the will being
irritu,m, the goods are about to be sold, but if the goods are taken by
the jiscus as vacantia, non habere constitutionem locum apert.e cavetur.
Cujas8 takes these words to mean.that where ~here was no.claIm by the
creditors and the goods were SImply unclaImed, the FISC took the
property and all liberties failed. This interpretation appears ~o have
been widely accepted 9. It seems, however, to be based on a mIsapprehension as to the purpose of Papinian's remark. Even if the supposed
rule were clearly stated in the text, doubt would be thrown on it by
the very clear and specific contrary rule stated in the foregoing texts,
and, even apart from them, by the fact that the acceptance of it compels
us to make an irrational distinction. We know that the right of the
Fisc is subject to that of creditors. The goods go to the treasury only
10
in so far as they are in excess of debts: the bona are the nett balance ,
a fact expressed in the Edictal rule that the goods are sold, si ex his
'49. 14, especially h. t. 1. See also 48. 10. 24.
40.5.51; Haymann, Freilassungspfiicht, 52.
s 40. 5. 12. 2; ·cp. 34.9.16. 2. Se~ also the cases on p. 611, and Ulp. ~7. 2,3. .
4 30. 96. 1. Esmein, see below, pomts out that the text does not mentIOn libertIes.
5 29 . 5. 9, i.e. those not destroyed by operation of the sc.
6 49. 14. 14; see also 28. 4. 3.
7 40. 4 .. 50. p1'. = .Pap. Res~ . 9. 13; .
8 Cited Esmein, Melanges, 349.
9 Esmem, loco c~t.; Accanas, PreCIS, § 475.
10 49. 14. 11.

1
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jisco nihil. adquiri possit 1• Ulpian tells us that, if the goods are taken
by the FISC, .the . liberties will still take effect, by an express provision
of the ConstItutlOn 2 as to addictio, and the words of the enactment as
~et out in the Institutes say the same thing 3. This contradicts the
Interpretation we are discussing. To harmonise the views it must be
assumed that the rule of the constitutio applied only where the estate
,:as insolvent, so that the Fisc, though it had taken the goods and was
lIable to the creditors, had no prospect of getting any benefit, but that
where there was a nett balance the Fisc could disregard the liberties.
So. absurd a distinction could only be accepted on very strong textual
eVldence, which does not in fact exist. It cannot be supported on the
ground that the Fisc " comme tout autre successeur ab intestat 4 " can
ignore the ~rovisions of the will. The texts cited shew clearly enough
that the FISC cannot ignore the provisions of the will. In fact it
is not like any other successor ab intestato. In the very case to which
this inteTpretation is made to apply we are told that all legacies and
jideieommissa binding on the heres take effect 5, but they would not
be binding on the heres ab intestato. From all this it is clear that if
the text of Papinian did say what Cujas understands it to say it would
be in conflict with such overwhelming authority that it would have to
be rejected. But in fact it says nothing of the kind. Cujas assumes
that non habere constitutionem locum means" the liberties are void."
But all it means is that, whatever happens to the liberties, the provisions about addictio have no bearing on the case. It by no means
follows that the liberties fail: they may, (we have seen that they d0 6,)
take effect, but it is not by the operation of this provision. There
exists another text, already cited 7, in which the same distinction is
made in very similar language. Ulpian tells us that in the case of an
insolvent estate, the liberties take effect and constitutio locum habet.
But if alia ratione (jiscus) agnoscat apparet cessare debere eonstitutionem.
In view of the foregoing texts 8 no one can contend that if the jiscus
acquires the property alia ratione (e.g., by forfeiture), the liberties fail.
It is in fact the comparison of this text with that of Papinian which has
created the difficulty. Papinian says9 that if the jiscus takes the property,
'rJ;on habere constitutionem locum aperte cavet~"r. Ulpian 10 says: sive
iacent bona jiseo spm-nente, sive agnoverit, constitutio loeum habet. The
apparent contradiction is avoided by the distinction as to solvency and
insolvency above adverted to and rejected. In fact there is no contradiction. The enactment of Marcus Aurelius l l contains two distinct
1
4

7
8
9

h. t. 1. 1.
2 40.5.4. 17.
3 In. 3. 11. 1.
Accarias, loco cit.
'5 30. 96. 1.
6 Ante, p: 62~.
40.5.4.17.
Ante , p. 626. See especially the very strong language of 49. 14. 14.
40.4.50. pr .
10 40.5.4.17.
u ' In. 3. 11. .1..
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provisions. The first is that in a certain event there may be an addictio
bonorum to save liberties. The second is that if the Fisc takes the
goods there will be no addictio, but the liberties will stand. good.
Papinian tells us, and any reader of the enactment can see for hImself,
that the constitution expressly provides (aperte cavetur) that the rule
about addictio is not applicable where the Fisc takes the goods. Ulpian
tells us that where the goods are taken by the Fisc, as vacantia, the
second part of the enactment applies, but that if the fiscus takes the
property on some other ground, such as forfeiture, the consti~ution ~as
no application. Both these statements are correct and there IS nothmg
in either which contradicts the otherl.
At first sight it might seem that if the fiscus is bound to give effect
to the liberties, there is no point in addictio. There is not, if the estate
is solvent. But in these cases it is usually insolvent, and sale by the
creditors would destroy all the liberties. In the very unlikely case of
acceptance by the Fisc of an insolvent estate, the liberties will be good,
but while under addictio all would be good, those in fraudem creditorum
would fail if the Fisc took the estate 2 •
It may be noted that if a vacant hereditas has been reported to the
Fisc, and not taken by it, there may be an addictio, and no subsequent
intervention by the Fisc can upset it. But if the addictio took place
before the estate was reported, and it proves solvent, so that the fiscus
claims it, the addictio will be set aside. This would create a difficulty
on the view here rejected, as liberties would have taken effect. No
doubt it could be met by a rule similar to that in the case of restitutio
bya heres who had refused: the liberties would stand good. But the
texts do not advert to any such difficulty in this connexion, and on the
view here adopted the question would not arise.
VI. A slave transferred ut manumittatur. Where a slave was sold
or given 3, to be freed either at once4, or within a certain time 5, or after
a certain time 6, a constitution of Marcus Aurelius provided that if he
was not duly freed by the receiver, he should become free by virtue of
the original transaction, without more. There was no occasion for
decree-non de praestanda libertate ... litigare debuisti, sed libertatem
quam obtinueras defendere 7. It seems probable that the constitution
did not in terms apply to gift, but that this was an early extension, ex
1 See, for a ' different view and some references, Otto and Schilling's translation, note to
40.5.4.17.
2 40. 5. 4. 19.
s 38.1. 13;pr.; 40; 9. 30. pI'.; C. 4. 57. 1, 2; 5.16.22, etc.
4 40.1. 20. pr.; 24.1. 7. 9; 40.8.9; C. 6. 61. 8. 7, etc.
5 37. 14. 8. 1; 40. 8. 1; 29. 2. 71. 1.
6 C. 4. 57. ~; D. 18. 7'. 10; 24. 1. 7. 9; 40. 1. 20. 2; 40. 12. 38. 1,3, etc.
7 C. 4. 57. '1.
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sententia l • The constitution is addressed to Aufidius Victorinus, and
it is at least twice described as issued by Marcus Aurelius et filius, i.e.,
Commodus 2• The exact words ut manumittatur are not necessary 3. It is
essential that the proceedings have been declared ab initio to be for
this purpose. Thus the mere fact that after the transfer · the
buyer wrote a letter undertaking to free would not bring the constitutiqn into operation 4• The direction is good against all successors,
operating independently of them, so that one sold to be freed before a
certain time, becomes free when the time expires, though in the meantime both vendor and vendee have died leaving no successors 5• If it is
to be done at once the constitution takes effect so soon as the holder,
being able to free, fails to do S06.
As the freedom takes effect whether the receiver frees or not,
defects in him are immaterial. Thus where one who had made an
express pledge of all his goods, present or future, bought a slave on this
condition, the constitution took effect, even though the vendee were
insol vent. A debtor to the Fisc could free in such a case, even though
insolvent 7 ; a text tells us that as the man would be free anyhow,
the Fisc loses nothing by his being freed s. Under Justinian, slaves
given to a filiusfamilias to be freed, were free and were not affected by
the father's usufruct in bona adventitia 9. The case of a minor owner is
dealt with in many texts. The fact that the receiver is a minor is no
bar. In one text we are told by Ulpian that the condition on which he
receives is a sufficient causa 10. In another Papinian tells us that there is
no reason to shew ca~tsa at all, since he becomes free by the constitution 11. The latter is the more reasonable rule, and U lpian himself
seems to lay it down in another texV2, but the reasoning there does not
look genuine. Where the vendor is a minor, we are told by Marcellus
that if he sells and conveys a slave ~d manumittatur, even with the
intention that the freeing shall not be done till the transferror is over
.

1 40. 8. 8; see also Pernice, Labeo, 3. 1. 133, and Naber, Mnemosyne, 22. 443. Haymann
(op. cit. 35) holds that the application of the rule to gifts on trust to free is due to the compilers.
He infers from 39. 5. 18. 1 that Ulpian knew of no such application, since he speaks of the donor
as having an action, after the time agreed for the gift of liberty has alTived, when, if the rule
applied, the man would be free. But the action is one for recovery, otherwise there could be no
talk of bringing it before the time. If in a case of fiducia the donor revoked the trust the
constitution would not apply (post, p. 633) and the action could still be brought after the time
fixed. The language of 40. 8. 8 and C. 4. 57. 1 is, so far as this point is concerned, what would
be expected if there was an extension. And 40. 1. 20. pr. looks quite genuine.
2 40.1. 20. pI'. ; 40.8.3; C. 4. 57. 2. Thus its date must be about 178: it has been ~uggested
that there were two of nearly equal date, one extending the other.
S Thus ut lib era esset (C. 4. 57. 3) or even in libel'tate mOl'etur (18. 7. 10) will suffice.
4 40. 12. 38. pI'.
5 40. 1. 23; 40, 8. 1.
.
6 40. 8. 9. If it is at, or after, or within, a certain time the rule applies when that time has
expired (18. 7. 3; 40. 1. 20. 2; 40, 8. 3). If it is vivo empt01'e, or the like, the man is free at the
acquirer's death, 40. 8. 4, 8. In h. t. 9 Paul is made to say that if it is doubtful whether it is at
the holder's discretion or at once, Javol' induces the rule that it is at .once, :which.is defined to
be within two months or four if the slave is away.
7 49. 14. 45. 3.
8 40. 1. 10.
9 C. 6.61.' 8. 7.
10 40. 2. 16. 1.
11 40. 1. 20. pr.
12 40.2. 20. 1; ante, p. 541.
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20, not only does the constitution not apply, since the rule of the lex
Aelia Sentia was intended to protect owners of immature judgment, but
the whole transaction is void 1. This is declared to have been provided
by senatusconsult 2• Accordingly Ulpian, quoting Scaevola, says that
the constitution has no application if the vendor is under 20, but that it
does apply if he is between 20 and 25, except that he has ?"estitutio in
integ?"um till the man is actually free. The text adds that the same
rule applies where the transferee is a minor 3•
. Presumably though the textual authority is not strong, a gift, with
thIS purpose, of a slave who cannot be freed, is void 4.
A gift ut manumittatu?" is permitted between husband and wife 5,
perhaps, as Paul says, either javo?"6 libe?"tatis, or because there was no
real gift to the other party involved 6. It might be at once or post
tempus or int?"a templtS, a rule which is squared with the law as to gifts
between husband and wife by a principle, laid down by Sabinus and
accepted by Papinian and Ulpian, that in this case the slave does not
vest in the donee until he or she proceeds to manumit according to
instructions. It follows that the donee, where it is a wife, cannot free
till the time appointed arrives, nor if it was to be int?"a tempus, after
this has expired. From this several results follow. As the ownership
has not passed out of the vi?", it is possible for him to free at any time
if he wishes: accordingly there is no reason for the automatic liberty
under the constitution, which therefore we are told does not apply 7.
The conditions, being entirely different from those in an ordinary gift
ut manumittatu?", would be changed by a determination of the marriage:
accordingly it is held that such an event absolutely destroys the
giftS. Moreover as the gift is not compellable, and does not operate
unl~ss the woman carries it out, her position as patron is not quite
ordInary. We are told that she can exact operae, and that this is not
ex re mariti, since the promise is made by the man as a libe?"tus, and
further, that if she takes money to free, it is hers unless it is ex peculio,
in which case it belongs to the husband 9. We may also note that as
the gift did not operate unless and until she freed, it was a nullity if
the slave was one who could not be freed 10. These rules are not peculiar
to this form of gift: they are here worked out in special detail, but
1 18.7.4; 40.9.7.1.
2 C. 7. 11. 4.
3~. 4. 11. 1: The langua~e of this provision (libertas irnponitu1') has led to the view that it
IS a~ mterpolatIOn. GradenWltz, Z. S'. S. 23. 3~6; Kalb, Juristenlatein, 75; Haymann, op. cit. 21.
24. 1. 9. pr,. depends .on the ;relatIOn o~ vu' ~t uxor. In case of such a fc. the receiver need
not free, but whIle Mo~estmus thmks the gift VOId, Paul and (apparently) Neratius think it good
31. 31; 35.1. 37. Permce, Labeo, 3. 1. 293, suggests that in one case there is intent to benefit th~
receiver while in the other it is a mere mandate.
.
.
5 Ulp. 7. 1; C. 5. 16. 22; D. 24. 1. 7. 9; 24.3.63, etc.
6 P. 2. 23. 2.
24. 1. 7. 8,9. There are interpolations but not material, Gradenwitz, Z. S. S. 23. 345 . .
24. 1. 8.
9 24. 1. 9. 1.
10 h. l. pr.
•
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they seem, mutatis mutandis, to be equally applicable to other licit
gifts between vir et uxor 1.
There is nothing to prevent ordinary commercial transactions
between husband and wife, and thus these special restrictions apply
only to cases of donatio ut manumittatur, not to sale with the same
intention.
In an ordinary case, the liberty takes effect automatically, at the
agreed time and thus children born thereafter are ingenui 2 : their
position is not affected by any subsequent manumission of their mother,
which is in itself a nullity 3. The receiver becomes pat,ron whether he
frees or allows the constitution to operate 4. His position is not, however, quite that of an ordinary patron 5. Marcellus says that as the
receiver takes him under a trust to manumit he does not confer any
. real benefit in him, and thus cannot accuse him as ingratus 6• Another
text, of Ulpian, seems, however, to imply that he would have such a
right if he freed, but not if he allowed the constitution to operate, cum
non sit manumissor 7• But the other rule was apparently expressed in
an enactment of Severus and Oaracalla, which prevents the manumitter
from reenslaving the man 8, and this must be taken to be the law, at
least thereafter. Whether the man be freed or allowed to become free, no
operae may be imposed 9. On the other hand in both cases the patron is
protected against in ius vocatio lO , will be tutor of the slave, if the latter is a
minorll, and has the ordinary iura in bonis12, this being expressly provided
for in the constitution 13. In the case in which the buyer institutes the
man cum libertate, an importa,nt distinction is drawn. If this is done
before the time at which he was entitled to liberty, he is a necessarius
heres. If it is afterwards, saY5 Ulpian, he can abstain 14. Paul appears
to say that he can abstain in any case 15, but his remarks in an earlier
part of the text suggest a limitation to the case where the slave nihil
commodi sensit, which would agree with Ulpian 16•
Such a gift may be conditional. In one text we have the case of a man
who is to be free at the end of three years, si continuo 'triennio servisset.
The man runs away before three years are over. . Paul holds that he will
1 ,e.g. '24. 1. 5. 9, 11. It will be observed that as the conveyance is by 'way of rnancipatio,
this is an instance of rnancipatio subject to tacit condition or dies. But the modality inest: it
does not spring from the will of a party. The gift cannot operate unless and until the wife is
not profited, ante, p. 455. There is some difficulty in the rule that if the marriage ends while
the manumission is still unperformed, the gift is null, but even this is said, by Gaius, inesse,
24. 1. 8. The jurists utilise the p1'irnafacie invalidity of the gift to produce these results: they
could not result from convention inte1' capaces.
2 1. 5.22.
3 C. 4. 57. 3.
4 37.14.8.1.
5 Incomplete patronal rights occur in other cases, e.g. 37. 14. 3, 5. 1, etc.
6 37. 15. 3, in fin.
7. 40. 9. 30. P1".
8 C. 6. 3. 2.
9 Ib.; D. 38. 1. 13. p1·.
10 2. 4. 10. p7·.
11 26.4. 3. 2.
12 38. 2. 3. 3.
13 38. 16. 3. 3.
He has the usual control over the marriage of the liberta fre.ed matrimonii
causa, 23. 2. 45. pr.
14 28. 2. 71. 1.
15 28. 5. 85. 1.
16 h. l. pr.
The time is that of operation of the will, not of making.
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be free at the end of the three years: apparently he treats seTviTe as
meaning" be a slave l." In another case the slave is to be freed after five
years and to pay a sum monthly meanwhile. Papinian holds that this
is not a condition, but a mere direction as to what is expected of him
during his temporary slavery2.
It has been suggested that the constitution may have provided that
the slave freed by its rules should be a latin s• There seems to be little
' evidence for this and it is negatived, as Gradenwitz shews, by a text
already cited to the effect that the result is the same whether the man
is freed by the receiver or becomes free by operation of the constitution 4.
The same result follows from the texts' which say that the stipulation
penalty cannot be recovered, since he becomes free by the constitution 5.
Still stronger is the text which says that the constitution itself declares
, that the man meus libeTtus est, et legitima eius hereditas mihi defeTetuT.
Such language could not be used of a Jatin 6.
The mechanism of the transaction is not easily made out from the
texts. In the time of Justinian it is clear, formal conveyances having
disappeared, that any expression of intent either in the contract or in
the conveyance; sufficed.
It may be noted that the transaction is sometimes a mere employment, e.g. where the receiver is to free at once or intra tempus 7,
sometimes coupled with a benefit t.o the donee, e.g. where he is to free
after a certain time 8, and sometimes a sale in which the price, though
real, may be reduced by reason of the modality 9. In the cases of
employment and gift, mancipatio cum fiducia would be the appropriate
mode, and it is clear that it occurs in some of the texts IO• It is probable
that it was the mode employed in nearly all the cases in which the
texts associate the undertaking that the man shall be freed with the
actual conveyancel~. In the case of sale, with which the constitution
directly deals, there is nothing to suggest fiducia l2• We have in one
case an agreed right of seizure with an alternative money penalty. No
doubt the pact' associated with the sale may have been sometimes
1 40.12. 38. 3. Cp. C. 4. 57. 1. It is Se1'Vi1'e not heredi seTvire.
See ante, p. 487.
2 4~. 1. 20. 3.
These are not terms in the mancipation, but in the agreement for sale. The
rather mept concluding clause is probably due to Tribonian.
3 See Gradenwitz, Z. S. S. 23.347.
4 40.1. 20. pI'., 1.
518.7.10; 40.1.20.2; C. 7.57. 6.
6 38. 16.3.3. It is hardly likely that Justinian would have omitted the case in his abolishing
enactment, C. 7. 6.
.
7 e.g. C. 4. 57. 2; D. 40. 8. 3; 40.8.9; ante, p. 628.
8 e.g. 40 . .8. 8; C. 4. 57. 1; ante, p. 628.
9 18.7. 10.
10 Lenel shews, Z. S. S. 9. 182, that 17. 1. 30 is from the 13th book of Julian's Digesta
which dea:lt with fiducia, and is probably. identical with Fr. Vat. 334 a, which mentions fiducia:
and h~ pomts out that 17.1. 27. 1 deals wIth mandate after death and is by Gaius, who expressly
repudIates such mandate.
11 e.g. 12. 4. 5. 1; 17.1. 27. 1,30; 39.5.18.1; 40.8. 8; C. 4.57. 1. But in 45. 1. 122. 2
there is donatio and stipUlation for a penalty.
.
~2 In 18. 7. 8, a sale, it is clear that there is no fiducia: the actio fiduciae would have been
ObVIOUS.
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fortified by a fiducia attached to the conveyance I. In any case it is
clear that the transaction sometimes contained a fiducia and sometimes
did not.
This fact is material in connexion with the much debated question
as to the effect of change of mind on .the part of the transferor 2. Many
of these texts tell us that the constitution applies only if the transferor
has not altered his mind. Others ignore this poinV. Most of the texts
which speak of a right of revocation have obvious marks of interpola. tion 4. Hence have arisen the most diverse opinions as to the history of
this right of withdrawal. The texts seem to indicate a historical
development somewhat as follows. Before the date of the constitution,
if there was a fiducia the donor could recall the man at any time by an
actio fiduciae, and free him, if the receiver had failed to do so, or keep
the man, if he had changed his mind. If there was no fiducia, but a
sale with a pactum adiectum 5 , there might be agreements for return if
the manumission Were not carried out, or for a penalty or the like.
There is no evidence of any right of pursuing the man in the hands of
a third partys, and it is clear that there is no right of recovery on mere
change of mind 7. The constitutio dealt only with this case and provided
that the man should be free ipso iure when the agreed time arrived.
It did not deal with the case of donatio, where the difficulty did not
exist, but was soon extended thereto in practiceS. The constitutiosaid
nothing about revocation, but it did not abolish the principles of fiducia,
and thus it did not apply if the donor had revoked the fiducia, whether
he had reclaimed the man or not. Ultimately the practice grew of
allowing revocation in all cases, to the exclusion of the constitution, but
this is post-classical and is introduced into the texts by the compilers.
It does not of course follow that it was new.
This opinion rests mainly on the following considerations. We have
seen that though the constitutio did not at first cover fiduciary gifts
there is reason to think it was soon applied to them. To put the
constitutio out of operation is not necessarily to give any right of
action, and every text which gives the transferor a right of recovery, or
1 Yet the remark of Tryphoninus that the constitution makes the man free even though the
gift were delayed to death of vendee may be a hint of the ancient doubt whether fiducia bound
the heres, Pernice, Labeo, 3. 121.
2 See intel' alios, Gradenwitz, Interpolationen, 146 sqq.; Z. S. S. 14. 121; 23. 346; Lenel,
Z. $. S. 9.182; Pm'nice, Labeo, 3. 1. 134, 262; Monnier, N. R. H. 24. 1~5; Haymann, Freilassungspflicht, pass. All these admit large interpolations: For more conservative views, Karlowa,
R. R. G. 2. 772; Heck, Z. S. S. 10. 119. The chief texts are: C. 4. 5. 7.1, 6; 6. 6.29; D. 4. 4.
11. 1; 12. 4. 5. 1; 17. 1. 27. 1, 30; 18. 7. 3, 8, 10; 39. 5. 18. 1; 40. 1. 20. 2; 40. 8. 1, 3, 8; 45. 1.
122.2.
3 See especially 40. 8. 1; 37. 14. 8. 1; C. 4. 57. 2, 3.
4 See Haymann, op. cit. 25 sqq.
5 Pernice, Labeo, 3. 1. 134.
6 The constitutio applied, 40. 1. 23.
7 Haymann, op. cit. 20, points out that it is possible the man may have ha.d a right to invoke
the Praetor before the constitutio. He cites 36. 1. 23. 1.
8 Ante, p. 629.
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anything which implies it, associates the undertaking with the conveyance, not with a contract of sale 1. Conversely it has been pointed out
that every text that sets out the constitution in detail refers to sale 2,
and it may be added that most of the texts which ignore any right of
revocation are cases of sale 3. The general result seems to be that,
where the compilers found in the text a reference to a right of
recovery ex jiducia, they converted this into an actio ex poenitentia or
the like4, but if there was no sign of this they inserted, not consistently,
but commonly, a provision for excluding the operation of the constitutio.
That the power of recovery where it existed was independent of the
constitutio appears from what seems the only text on this matter which
mentions both the constitutio, and the right of recovery on change of
mind. It deals with the constitutio in a separate clause and there
mentions only the . exclusion of its operation 5.
The foregoing conclusions differ from the verdict of Haymann
mainly in that they attach significance to the fact that the right of
recovery is never mentioned except in the cases which suggest jiducia
(i.e. never in connexion with sale), so that the right of recovery is independent of the constitutio 6• In the main the whole rests on 40. 8. l.
If that is genuine the other texts must be interpolated, and it is
impossible to resist Haymann's arguments directed to shewing that
they are in fact altered, and the failure of the many attempts to get the
text 40. 8. lout of the way 7.
Some of the texts raise other questions which call for short discussion. In four texts it is laid down that if the alienor has died without
changing his mind, the intent of the heres is immaterial 8• On the view
here accepted that the allusions to ius poenitentiae, though attributed
here and there to the co nstitutio , are really due to the compilers, it is
not necessary to say more of this limitation than that there exist
obvious analogies which seem to have suggested it9.
In one text Papinian is consulted on the question whether there is
any action in a case in which there was a sale for manumission within a
certain time, but before that time arrived the vendor changed his mind,
and notified the vendee, who nevertheless freed the man. His somewhat cryptic answer is: ex vendito actionem manumisso servo vel mutata
12. 4. 5. 1; 17. 1: 27. 1, 30; 39. 5. 18. 1. Cp. 12. 4. 3. 2, 3. See Pm'nice, Labeo, 3. 1. 128.
Haymann, op. Ctt. 36.
3 Some are not, e.g., 40. 2. 16. 1, 20.
See Gradenwitz, Interpolationen, 146 sqq.
12. 4. 5. 1. It is of course much altered.
6 Gradenwitz, Interp. 169. The case of payment to secure a manumission, which is the subject.
of many of his texts is on a diffel'ent footing, post, p. 640.
7 Op. cit. 6 sqq., 25 sqq. He points out (p. 21) that 4. 4.11.1, interpolated as to the answers
contains questions which would be absurd if there was a right of withdrawal in any case.
'
8 18.7.3; 40.8.3,8; C. 4. 57. 1.
9 Heres cannot attack his ancestor's manumission as fraudulent (ante, p. 565) or his gift
Vat. Fr. 259, etc. Is a fiduciary gift revocable by the heres?
'
1
2
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venditoris voluntate evanuit 1• This is certainly not the whole of the
answer. Probably it was to the effect that if there had been a jiducia
there would have been a right of claim, but that on the facts the only
right is to the enforcement of the contract made. This is ended if the
man is freed or if you have notified a change of mind 2.
A text of Julian3, written almost certainly before the constitution,
considers the effect of notice given by an agent, and lays it down that
if the procurator had good reason, in the misconduct of the slave, for
intervening, the receiver is liable if he disobeys the injunction. The
text was probably written of jiducia .1, and is, it seems, identical with one
in the Vatican Fragments 5 restored by Mommsen. It has nothing to
do with the constitution. In its earlier form it says nothing about
cause for intervention, this limitation being probably due to the
compilers 6.
Some texts raise the question whether animus donandi is material.
Ulpian 7 quotes Aristo, who wrote before the constitution, as holding
that if the manumission was to be at a later time there was a gift
implied, and the man could in no case be claimed till the time had run.
Pomponius is more precise: he remarks that even if the gift is not to
take effect at once, circumstances may negative any intent to benefit
the alienee 8. That this text is written of jiducia appears from the
next following passage 9, where Aristo asks whether in a case in which
the element of donatio enters there can be usucapio if the slave was in
fact alienus. Pomponius settles Aristo's doubt by saying that there
could be, as in the case of donatio mortis causa. This suggests jiducia 10
for if it was a simple conveyance it is not easy to see reason for doubt.
But in one text where the manumission was to be intra tempus, the
. alienor is entitled to reclaim the man at once. Presumably such a
form was not here held to imply any intent to benefit the donee. 'In
another it was to be post mortem, but here there was direct disregard
of notice not to free, which would at once give rise to an action, in the
case of jiducia. And both the texts seem to deal with jiducia ll •
It has been suggested 12 that even before the constitutio was enacted
it may have been possible for the slave to appeal to the magistrate for
an order that the manumission be carried out. In Hadrian's time 13
there seems to have been some enactment on the point, but if such a
1 18. 7.8.
2 It is still stronger if understood to mean" even if," as Haymann (op. cit.16) takes it, rather
than "or if."
s 17.1. 30.
4 Lenel, Z. S. S. 9.182.
5 Fr. Vat. 334a.
6 Haymann, op. cit. 48 sqq.
Not, however, certainly: the Fr. Vat. may be abridged. The
rule is not without analogies, though from another point of view. See 15. 1. 46.
7 39. 5. 18. 1.
8 Cp. 40. 8. 9.
9 39. 5. 18. 2.
10 Lenel, loco cit.; Heck, loco cit.
11 Haymann, op. cit. 16,35; Gradenwitz, Interp. 168; D. 12. 4. 5. 1; 17. 1. 27. 1.
12 Haymann, op. cit. 20.
13 18. 7. 10.
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rig~t had existed the constitution would hardly have served any purpose.
It I.S clear that stipulations for seizure and penalties were employed,
untIl they were superseded and declared nugatory under the system of
the constitution 1. They were not effective as protections to the slave,
but they were better for the late owner than an actio mandati in which
it might be difficult to shew any interesse. But a condictio ;b causam
dati might have sufficed 2•
It has been said that the rules afford a means of evading the
sta~utor~ restrictions on manumission. But the texts nullifying transactIOns ~n fraudem legis prevent this3. On the other hand a sale ut
man~tmittatur, after, e.g., one day, would seem a ready means of substituti~g mancip.ation for cessio in i1.l,re as a mode of conferring civitas,
but It would Involve loss of the libertus.
The form of the rule, which makes the liberty date from the breach
.of duty without any need of claim 4, puts the man in a rather better
position than that of one entitled to fideicommissary liberty. It was
perhaps designedly adopted to avoid some of the questions which had
.gi-:en the Emperor's predecessor trouble in that case 5. The remedy
mIght seem worse than the disease, since it may have often been
difficult to determine the earliest date at which it was possible to free.
But s~milar difficulties arose in many other cases, and the texts say
very lIttle about them: where the question is one of fact the sources
deal very lightly with difficulties of proof.

VII. Servus suis nummis emptus. The rules of this matter are
based on a rescript of Divi Fratres, i.e. Marcus Aurelius and Verus, and
therefore date from between A.D. 161 and A.D. 169. The general
principle is that a slave suis nummis emptus is entitled to claim immediate manumission 6, and if this is not done he can claim his liberty
before the Praefectus Urbi at Rome, or the Praeses of the province 7.
If he proves his case, the Court will order the owner to free, and if he
latitat, or refuses, will proceed exactly as in the case of an overdue
fiduciary manumission 8. It does not appear that the decree is in any
way declaratory: it orders the owner to free. The text last cited says,
indeed, that it makes him free from the date of the purchase, but its
whole argument is inconsistent with this, and it is most probable that
a non has dropped out 9• This view is supported by the fact that no
40.1. 20. 2; 45.1. 122. 2; C. 4. 57. 6; ante, p. 71.
2 Cp. C. 4. 6. 6.
Haymann, op. cit. 36; ante, p. 538.
.
C. 4. 57. 1: An enquirer is told that he has not to claim, sed libertatem quam obtinueras
deJende1·e. ThIs .doe~ not see~ to ~ean that he will be defendant in any causa libe1'alis (post,
pp. 654 sqqJ: thIs will depend on hIS apparent position. It is only emphasising the absence of
need to claIm.
5 Ante, p. 618. ,
6 40. 1. 4. pr.
7 h. t. 5. pr.; 1. 12. 1. 1.
s 5.1. 67.
9 Mommsen, ad h. l.
1
3
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text speaks of him as being free ex decreto or ex constitutione-every
text contemplates his being freed by the owner. And there is no text
which raises the question of the status of children born before the
decree. The fair inference seems to be that if freed they were free
from the manumission, and if the holder neglected to free, then they
were decreed free as in the case of fiduciary manumission, and the
status of children was similarly determined I,
The expression s~tis nummis emptus is found long before the rules
now to be considered were developed 2. It is not strictly correct, since
a slave can have no money: the real point is that it must not be the
money of the buyer. So long as he gives only his name, it is immaterial
where the money comes from. Thus it may be ex adventitio lucro, or
from a friend, or borrowed on any form of security. It may even be
ex peculio venditoris 3 • If, as may be the case, the buyer has advanced
the money with this purpose, the right arises as soon as accounts have
been squared 4. It is essential that the sale have been of this imaginaria
character from the beginningS. Accordingly the mere fact that the
slave, after an ordinary sale, restores his price to the buyer will not
bring the constitution into operation 6 ; the point being that the owner
must have no ownership but what is taken under this confidential
arrangement. Conversely, if it was originally for this purpose, but the
slave fails to refund the price, the constitution does not apply. On the
other hand if one who has bought under this arrangement pays the
money himself before the slave has provided it, this does not prevent
the rule from applying, if and when he has been satisfied 7. It is immaterial how the slave makes up the price, whether by money or by
services or in any other ways. Where the sale is of this imaginary kind,
the mere fact that the buyer agrees with the vendor that he will not
free the man does not bar the operation of the rule: the buyer has no
real interest!>. But of course any preexisting bar to liberty, such
as conditions on legacy or sale will prevent the constitution from
applying 10.
The buyer may be anyone, male or female, private person, city or
state, a pupil, or even a slave, there being no personal interest or risk
of loss. The text adds the rule that the age of the vendor is immaterial l l•
1 If the claim failed there might be condemnation in metaZlum or opus metaZli, or the master
might have him back and punish him, by chains etc., not more severely than was involved in
opus metaZli, 40. 1. 5. pr.; 48. 19. 38. 4; ante, p. 404 . .
2 Suetonius, de Gramm. 13, speaks of a slave in the time of Sulla, bought de catasta, suo aere,
and freed by the buyer, propte1" literarum studium. This is a sort of bargain: the slave is to
recoup the buyer out of future earnings. As to sale de catasta, ante, p. 39.
s 40. 1. 4. 1.
4 h. l. 5.
5 Not necessarily so expressly stated, h. l. 6.
6 h. l. 2; cp. C. 7. 16. 12.
7 40. 1. 4. 3, 4. The buyer having, perhaps in order to release the slave, paid with his own
money.
S h. l. 10.
9 h. l. 7.
10 h. l. 9; ante, p. 585.
11

h. 1. 8.
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Such sales being in their very nature collusive, this rule seems at first
sight to provide an obvious means of evading the rule forbidding a
master under 20 to free. We have seen that a master under 20 could
not sell ut manumittaturl but this case is essentially different. There
no real price need be paid: here there must be a full price. There the
freedom is automatic: here it is only after decree, and the Court will see
that a full price has been paid. We are told that the reason of the
20 year rule is to guard against damage due to immaturity of judgment 2,
and the safeguard seems sufficient.
If the buyer already was part owner, or the owner bought in an
outstanding usufruct, the rule did not apply for reasons already stated.
But if a fructuary bought the dominium, servi nummis, the rule applied 3,
a distinction which seems more logical than reasonable. A case rather
on apices i'uris arose where two bought-one with his own money,
the other with that of the slave. We are told that the constitution did
not apply, unless the buyer with his own money was willing to manumit 4.
One might rather have expected that the rule would not apply, since the
whole value of the slave has not been paid servi nummis, but the fact
that the institution was in favour of liberty may account for the rule
laid down. Obviously Justinian's rule for joint owners cannot apply
as this would require the nominal buyer to compensate the other
owner 5• Another somewhat remarkable case is put in the next text.
If one buys a share of the slave servi nummis, and afterwards acquires
the rest, e causa lucrativa, the rule applies. This gives a very odd
result. So long as the acquirer owns only a part of the slave he has
the use of him, pro parte, though he gave nothing for him, and in fact
only holds by virtue of the slave's wish and provision of money. If
anyone desiring to benefit him, gives him the rest, he at once loses the
whole. This seems to be the work of Tribonian: its grammar is
eccentric 6, and it imposes the obligation on an owner, part of whose
interest is not of the imaginary kind contemplated by the rule. Other
texts state some other complications of no great importance. If A
gives T money to buy and free a slave, he can recover the money on
notice before the slave is actually boughV. This is an application of
the ordinary principles of mandate. But if the man be already bought
and A does not wish him freed, he can still withdraw, (having paid the
money,) taking the slave, whom T is bound to hand over to A unless
he is dead or has run away without the fault of T, in which last case,
T must promise to restore him if and when he returns to his potestas.
Ante, p. 538.
2 18.7.4.
3 40. 1. 4. 11,12.
4 h. l. 13.
o Ante, p. 577. No do.ubt full pat!onal rights,pro parte, are reserved to the other owner.
6 40.1. 4. 14: Sed et s~ pa1·tem qu~s redemit pa1°S altera ex causa lucl°ativa accesserit dicendum
elit constitutionem locum habere.
7 12. 4. 5. 2. The text gives a condictio ex poenitentia, post, p. 645.
1
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It does not seem clear that this is compilers' work, though some details
are interpolated 1. The remark towards the end of the next passage
that if the giver of the money prefers to have the slave, either the
man or the money must be given to him, belongs, no doubt, as Gradenwitz says, to this case. All this looks a little hard on the slave. But
it must be borne in mind that the case has nothing to do with the
constitution we are discussing. This is merely a piece of philanthropy
on the part of A of which he repents before it is carried out: the case
to which the constitution applies is that of a purchase made as the
result of a confidential arrangement to which the slave is a party-ut
imaginaria fieret emptio, et per fidem contractus inter emptorem et servum
agatur 2• Of all this there is no indication in the present case: the
rule as stated is normal, though one would have expected an actio mandati instead of a condictio ex poenitentia-a thing probably unknown
to classical law.
Some nice points arise where the price is really provided by the
vendor, as it might be 3• It must of course be with his knowledge.
Payment out of the peculium belonging to him, without his knowledge,
is no payment and he can recover the money4. It follows that the
buyer is not released 5: the ownership has not passed and there can be
no question of any right to demand freedom. A case which might very
well happen was that of a slave who gave a mandate to buy him, the
underlying intention being that he should be freed. Such a mandate
would be absolutely void if there were no such intent, and the mandatarius would have no actio mandati (contraria) de peculio 6• If~ however,
there was such an intention, we are told that if after sale and delivery
the manumission is not carried out, the vendor can sue for the price 7,
and even, ajjectus ratione 8, on the mandate. The text has been much
discussed 9. As the slave has not paid the price, the constitutio does not
apply. Papinian seems to mean that the mandate to buy is essentially
null, but the resulting sale is not, and the transaction may thus be
treated as a sale coupled with a mandate to free the slave bought. If
he is not freed there is an actio mandati, the difficulty as to interesse
being met by confining the rule to a case in which the slave is
related in some way to the vendor. There is presumably an actio
mandati contraria for reimbursement if the man is freed. As the
mandate is by the slave, i.e. to free him if bought, this is de peculio and
may be useless 1o• But there may be an actio doli against the freedman
for reimbursement l l•
1 Gradenwitz, I:qterp. 166.
4 C. 4. 49. 7; ante, p. 201.
7 17. 1. 54. plO.
9 e.g., Pern,ice"Lal;Jeo, 3. 1.
10 It is not contemplat~d as

necessary for this.

40. 1. 4. 2.
3 h. l. 1.
C. 4. 36. 1. 2.
_
6 Ante, p. 216.
e.g. if the man is a natural son.
185; Van Wetter, Obligations, 1. 82; 2.58.
a sale ut manumittatur: the consent of the owner was of course
11 Cp. 4.3. 7.8.
2
5
8
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Diocletian decides a similar problem in terms which seem to shew
that he had this text before him 1. He gives further reasons for holding
the mandate to be essentially void 2. But he says that, nevertheless,
the dominus acquires an obligatio, as the object was to create a right
of action not on the mandate, but on another contract, i.e. the sale,
made on account of the mandate. This explains nothing, but it seems
to be used as a reason for generalising the owner's right ex mandato,
at any rate nothing is said of affectus. Here the slave pays ex peculio
without authority, but ownership is regarded as having passed, which
is not impossible. The emperor decides that if the man is not freed,
the old owner may sue either for the price, ex vendito, or for the man,
ex mandato, the actions being treated as mutually exclusive. The
practical outcome would be much the same. Nothing is said as to the
resulting rights if he is actually freed 3.
If the person who bought the slave, servi nwnmis, breaks his faith,
so that the man is declared free by the magistrate, he is not patron for
any purpose 4. But even if he duly frees him his patronal rights are
very restricted. Such a libertus is, we are told, in no respect like other
liberti 5• The manumitter is in this case a mere instrument 6 : he has
therefore no right to accuse the freedman for ingratitude or to impose
operae 7• He can never veto marriages. If the slave is instituted by
him, with liberty, he is not a heres necessarius, since he was in a
position to compel manumission 9• He has no right of bonoru,m possessio
contra tabulas 10• Yet he certainly is patron 11, and this position has some
results. Thus his civil law right of succession is not denied ]2, so that
he will succeed on intestacy, and if instituted. And he is protected
against ~n ius vocatio 13•
VIII. The slave whose master has taken money to free him 14. This
case presents close analogies with both of the two cases last discussed,
and it is clear that rules developed as to the enforcement of the liberty
here too. But the remarkable state of t~e texts makes it difficult to say
what the rules were, or when they developed. The transaction is
referred to in many texts. Of those in the Digest, apparently only two
refer to any compulsory completion of the manumission. One of these,
by Pau1 15, says that the Constitution of Marcus Aurelius as to one sold
ut manumittatur applies here too, i.e. the liberty takes effect autoC. 4. 36. 1.
2 Ante, p. 216.
The case gave the early commentators a good deal of trouble, Haenel, Diss. Domm. 425.
5 27. 1. 14.3.
6 37. 15. 3; cp. 40. 1. 5.
3. 8.
B 23. 2. 45. 2.
9 28. 5.85. 2.
11 C. 6. 3. 8, notwithstanding the language of C. 6. 4. 1. 4.
12 Cp. 37. 14. 10, 11; 38. 2. 29. p1'.
13 2. 4, 10. pr.
14 See for an illustrative surviving case, Girard, Textes, Appendice.
15 40. 12. 38. 1.
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matically. The other, by Papinian, says that in such a case the liberty
can be compelled ab invito, as in the case of a servus suis nummis
redemptus, i.e. on appeal to a magistrate the owner will be ordered to
free 1. The same conflict occurs in the Code. Here three texts refer
to enforced completion. An enactment of A.D. 240, of Qordian 2, says
that where a master took money to free his slave at a certain time, and
did not free him, the liberty took effect automatically at the time when it
should have been given. But two enactments of Diocletian say in very
similar language, that on such facts the Governor of the province will
make the owner keep his word, i.e. the liberty does not take effect automatically 3. The difficulty does not stop here. Paul, who tells us that
the liberty takes effect automatically4 tells us elsewhere 5 that if the
freedom is not given, the money paid can be condicted, i.e. the causa
has failed, and one of the constitutions of Diocletian, which says at the
end that the manumission can be compelled, says at the beginning that
the money can be recovered if the liberty is not given 6. Papinian who
tells us the liberty 7 can be compelled, tells us also that if the owner
does not free, the donor of the money can recover it, and has other
remedies 8, but there is no hint that, after all, he can have it carried
out if he likes.
What conclusion is to be drawn from all this? The fact that in
some cases the money is paid by or on behalf of the slave and in others
purely by an outsider suggests a distinction, but it proves useless. In
the texts in which the liberty is not given and which ignore the constitutions, the payment is ab alio 9, but so it is in some of the cases in
which the liberty can be enforced: in most of these it is merely enforceable, in one at least it takes effect automatically 10. In one of these
which contemplate enforcement the money seems to have come from
the slave l l • The fact that the texts which ignore the constitution deal
almost entirely with payment ab alio, is due to the fact that the
question in them is whether the money could be condicted-a point
which could hardly arise between master and slave 12. With the exception just cited the texts which deal with the case in which the
money is provided by the slave do not speak of enforcement: they all
assume him to have · been simply freed. One text speaking perfectly
generally says that where the freedom results from the giving of
money for it, the patron has omnia iura patronatus 13 • So we learn that
he could accuse as ingratus, which he could not do in the other two cases 14.

1

S

4 2. 4. 10. pr..
7 37. 15. 3; C. 6.
10 C. 6. 4. 1. 4.

40. 1. 19.
2 C. 4. 57. 4.
s C. 4. 6. 9; 7. 16. 8.
40. 12. 38. 1.
5 19. 5. 5. 2.
6 C. 4. 6. 9.
40.1. 19.
B 19.5. 7.
10 40.1.19; C. 4.57.4, etc.
9 e.g. 12.1. 19.pr.; 12.4.5.3,4; 19.5.5.2, etc.
11 C. 7. 16. 8.
12 C. 4. 6.9.
13 C. 6. 4. 1; cp. C. 4. 6. 9; 6.6.3; 7.16.8.
14 37.15.3; C. 6. 3. 2. Taking money does not destroy iura in bonis, 38.2.3.4 (Mommsen).
1

4

7
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The manumitter could not exact services, or money in lieu of them \
but this is a result of the fact that the manumission was not gratuitous:
having agreed to free for a certain emolument, the d0m.inus ~as no right
to burden the liberty further 2. An enactment of :r:>lOcletlan ~ells us
that even thsmgh the manumission were done J?ec'un~a accefta, It could
not be revoked 3. It is hardly credible that If such a glft operated
automatically or could be enforced, such a question could have been
asked 4. We are told that a promise by the owner to free when
certain services were !rendered was in no way binding on him 5, and
one would have thought that they would have been on t~e sa:n e l~vel
as money. On the other hand, in one text the questIOn IS raIsed
whether if one has given money to be free~, and is institut~d here,S
with liberty, he is a necessarius heres. UlpIan says puto huw ommmodo esse succurrendum, If this is genuine 6 , guarded as the language
is, it puts the person so freed o~ a le~el. ,,:ith the. ot~er two .ca~es.
And the allusion to the matter m J ustlman s constItutIOn abohshlng
latinity 7 is at least consistent with automatic operation of the gift,
before his changes.
The case differs in one fundamental point from both the others,
There the owner who is to free has no ownership at all except such as
is conferred on him, at another's cost, for the purpose of the manumission:
here he is the real owner of the slave. The importance of the distinction
is brought out in several of the texts 8• They point out that in our. case
the manumitter has conferred a real benefit on the man (for the gIft of
liberty in the beginning depended on his good wil~), while in the, other
cases-that of the fiduciary, the person who receIves ut manum~ttatur,
and him who buys servi numrnis-they do nothing but le:r:d their serv~ces.
It seems probable that the whole law of enforcement IS post-cla~sICal,
and that the texts of Paul and Papinian are interpolated. ThIS can
hardly be doubted of Paul's text, .wh~ch Haymann .gives good reason~,.
g
not all of equal weight, for thmklng not genume. The same IS
probably true of that of Papinian. Haymann, in~eedlo, while shewing
that there is alteration, considers the rule authentIc but confined to the
case of payment . by a fellow-slave related to the lib~randus,. the rule
being an analogous extension of the rule for servus su~s numm~s emptus.
C. 6. 3. 3.
2 38. 1. 32, e~c..
3 C. 7. 16. 33.
The question is surprising in any case: It l~ perhaps due to loca~ usage~. ~n the extant
memorandum from Egypt in A.D. 221 the I?anum1tter agrees that he will not reclaIm the slave.
See the document, Girard, Textes, ~ppend1ce.
5 C 7 16. 36 Diocletian, I.e. It cannot be enforced by the slave.
6
71.2.' But the form of the remark, i~s va:gue~ess, and the mther summary manner
in which what must have been a difficult questIOn IS disposed of, all suggest that the whole
is from Tribonian.
.
.p assage
7 C. 7. 6. 1. 8.
8 37. 15. 3; C. 6. 4. 1. They say nothing of enforcement.
1
4

29. i.

o 40. 12. 38. 1 ; Haymann, Freilassungspfiicht, 41 sqq.
10 40. 1. 19; Haymann, op. cit. 40.
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It is. clear that Papinian knew of no general rule 1• But it is hardly
credIble that he should have held that a man who bargained with his
~wn sla:e .came under an obligation which would not have resulted
from.a SImIlar bargain with a freeman. Nor is it likely that he would
of hI.S own authority have extended the rule for slaves suis nummis
empt~ to a case so fundamentally different. The inference is that
enforcement .was not known to the c1assicallaw. As to the texts in the
Code, there I.S some difficulty. Gordian's text is no doubt mainly due
t? the compIlers2, but there may be a question as to those of Diocletmn 3•• Th~y are both cases of payment by relatives, but the rule laid
down IS q~lte ~eneral, and though they are years apart the terms of the
rul~ are Iden~ICal, except that one inserts favore scilicet libertatis 4 ,
Hay~ann whIle accepting the rule, but as · confined to the case of
rela~Iv~s, shews that th.is text has been fundamentally altered at the
be?I~mng: .the ot~e~ IS grammatically defective 5. The difficulty of
prlllc~ple ~hl~h Pap~man must have seen is less certain to have occurred
to DlOcletIan s adVIser, but on the whole, in view of the state of the
te~ts an.d ?f the intermittent way in which the rule is recognised in the
DIgest, It IS probable that the whole enforcement is due to Justinian.
The truth seems to be that this institution is an exotic in Roman
~aw, though ~he fr~quency of allusions to it suggests that it was common
In la~er claSSIcal tImes. On the other hand it is a well-known Greek
practICe. Extant documents give plenty of evidence that it was common
for an outsider to provide the pr.ic~ of th~ manllmi~sion without taking
a con v~ya.nce ?f the man, retallllllg a nght to hIS services after the
manu~:msslOn tIll .th~ money was in some way repaid. Often too it was
done. In the way. mdICated by the Roman texts, i.e. with no reservation
ofnghts 6. T~IS suggests that it is an importation from provinces
unde~ Greek m~uence. The case above cited is from Egypt and
contams clear eVIdence of Greek influence. The fact that it is not
referred to by .the. Co~sti~ut~ons which enact compulsion suggests that
~s a common lllstltutlOn It IS of a later day. The probable inference
IS that the. references to compulsion in the Digest are, as is above
suggested, Interpolated 7•
The money might with the master's consent be his own, but if his
own money were used without his consent, an action was available
19.5.7.
C. 4. 57. 4; Haymann, op. cit. 42. Apart from textual points of varying im ort
h
rehD?-ahrks that tthhough a time was fixed the automatic acquisition of liberty occurs o:ly o~:OTae
w ~c was no t e rule of the constitutio, ante, p. 631.
'
. C. 4. 6. 9; 7. 16. 8.
4 C. 4. 6. 9.
.
Zibe~.a~iZ- 16. 8: Cum adfirrnes pZawisse dornino tuo ut .... vos rnanumitte1'et, et te tantum modo
1

2

6 Dareste, Recueil des inscriptions juridiques grecques, Serie IT 236 sqq. See the discussions
at pp. 252 sqq., 273 sqq.
'
7 AthS it,is unc.ertain wJ:ethel' a decree was necessary, it is uncertain what rules were applied
as t 0 e 1,ngenu1,tas of chIldren.
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against the person who paid it, if he was acting fraudulently 1. Conversely where a slave induced a third party to become responsible to his
dominus for his value, undertaking to take over the obligation as soon
as he was free, and then not doing so, he was liable to an actio doli 2 •
Most of the texts dealing with the transaction have no reference to
enforcement: they lay down rules for it regarded as an ordinary innominate contract of the form" do (or facio) rut facias." For the most part
they present little difficulty and may be shortly stated. If the money
has been paid and the liberty is not given, there is a condictio to
recover it 3, or if he has any interest in the manumission he can sue
praescriptis verbis for quanti interest 4• The right to condict arises only
where there has been some wrongful delay 5. The death of the slave
after mora does not destroy the condictio 6• If it was before mora,
Proculus says generally that there is no condictio 7• Ulpian distinguishes B• The loss falls on the slave owner (i.e. the money can be
condicted) unless some action reasonably caused by the bargain led to
the death, e.g. the man was killed on the way to the magistrate, or he
would have been sold or differently employed but for the bargain. It
is likely that a good deal of this is Trib~nian 9. In a case in which the
slave who was to be freed ran away, there is a similar discussion of
hypotheses 10. If the owner was going to sell the slave but did not
because of this bargain, there is no condictio, ·but security must be
given for the return of the money, less any diminution in value of the
slave, if he came back. But if the payer still wished him freed, this
must be done or all the money returned. If he was not going to sell
him, he must return all the money unless he would have kept him
more carefully but for the bargain: it is not fair that he should lose
both slave and price. Here too Tribonian has clearly been at work 11.
If one slave was given that another might be freed, and after this
was done, the slave given was evicted, there was an actio doli or in
factum according to the state of mind of the person who gave him 12.
Conversely if a slave was given to secure the freeing of one who was
not in fact a slave, the value of the slave given could be recovered by
condictio ob rem dati 13• But where money was promised to secure the
freeing of a slave, and he was in fact freed, but by some other person,

the mo~ey was still due: nothing was said as to the personality of the
manumItterl.
.
The agreement was not always that he should be a civis. In a
recorded case 2 the man was made a latin. The manumitter here was a
civis who had been a peregrine. Probably in such cases and in manumissio~ inter vivos by libertini the slave was usually made a latin:
otherWIse there would have been no mark of inferiority as there was
.
where the manumitter was a civis ingenuus.
If the freedom is carried out there can be of course no condiction of
the money3. But if the slave is not yet freed, and there has been no
breach, two texts tell us that there is a condictio ex poenitentia 4 • It
has been urged by Gradenwitz, not without predecessors, but with new
and strong argument 5, that this particular condictio is an invention of
the compilers. His view has been widely accepted 6, and at least so far
as the present case is concerned hardly admits of a doubt. The texts
themsel:res are so expressed as to make certain the fact that they are
alt~red In some way, and they are definitely contradicted on the poinV.
It IS not necessary to restate the arguments, or to enter on the wider
question, which does not concern us, as to the extent to which the
classical law admitted a 'i1lS poenitentiae.
It may be well to point out the essential differences between these
last three cases, which do not seem always to be distinguished with
sufficient clearness in current discussion. In the first case-transfer
ut rrnanumittatur-the transaction is expressly for that purpose and is
~nitiated by th~ dominus. In the case of sale servi nummis the purpose
IS not necessarIly express, and the initiative is in the slave. So far as
appears the master receives a full price, and is merely a consenting
party, who does not stand to lose anything by the transaction. In the
first case the manumission is not necessarily, or so far as the texts go,
normal.ly, to take e~ect. at once. In sale suis nummis it is always so.
There IS no suggestlOn In the second case of any right of withdrawala natural result of the fact that the initiative is in the slave and no
fiducia is imposed, or could be imposed, on the vendee. The'various
differences of rule which have been treated in this chapter are all fairly
deducible from these differences.

1 16. 3. 1. 33. On the facts, actio depositi. The manumission is apparently completed.
2 4. 3. 7. 8. Even where it had not been the master's, he sometimes left it with the slave as
part of the p eculium, 40. 1. 6.
3 12. 4. 3. 2; C. 4. 6. 9. Where each agreed to free a slave, and one did while the other did
not, there was a claim for the value of the slave freed, 19. 5. 5. p r ., 5.
4 19.5.7.
5 12. 1. 19. p r .; 12.4. 3. 3; 19. 5. 5. 2. The wider questions as to the scope of this condictio
do not concern us . See Haymann, Schenkung unter Aufiage, 125 sqq.
6 12. 4. 3. 3, 5. 4.
7 12. 4. 3. 3.
8 h. t. 5. 4.
9 Gradenwitz, Interp. 167.
10 12.4. 5. 3.
11 Gradenwitz, loco cit.
He remarks that the clause sed si eligat, etc., belongs to the discussion in the next preceding passage.
12 19. 5. 5. 2.
13 C. 4. 6. 6.

1 45 . 1. 104. A slave promised ~oney ~or freedom, and when free promised it again: this
was .good. It wa~ n?t onerandae l,!bel'ta~~s ~ausa, but merely deferred payment, 44. 5. 2. 2.
Thele was an actw ~n fact~£m agamst hIm If he refused to renew his promise 4 3 7 8'
C. 4. 14. 3. See post, p. 692.
' . . . •
2 Girard, Textes, Appendice.
3 12. 1. 19.pr.; .12.4.3.3.
4 12. 4. 3. 2, 3.
5, Gra:denwitz, Interp. loco cit.
See also Haymann, Freilassungspfiicht, 57 who points out
the ll'ratlOnal character of the right.
'
6 See, however, Heck, Z. S. S. 10. 119; Karlowa R R G 2 772' Naber Mnemosyne
22. 432.
' . . ..
, '
,
712 . 1.19.pr.
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In the third case the manumitter is the real owner of the slave.
No text speaks of a postponed manumission 1 (i.e. manumission post
tempus) in this case, though there are cases in which the manumission
is to ·be intra tempus. The initiative may be from the slave or an
extraneus: it can hardly be from the dominus. There is no question of
fiducia, but the money has been handed over for the express purpose 2•
1
2

In C. 4. 57. 4 it may well be intra tempus.

.

Th~ case of fideicommissary liberty to a slave the property of the fiduciary, enforced by the

Sc. ~unClanum, ante, p. ~i1~, somew~at resembles the present case. But that legislation rests on
the Idea ~hat the trust IS Itself an lI~choate manumissi~n (see, e.g., 40. 5. 17, 26.pr., 51. 3), on
t~e fid~Clary nature of ~he transactIOn, and the sanctIty of a testator's wishes. These consIderatIOns are not applIcable in the present case.

CHAPTER XXVIII.
EFFECT ON QUESTIONS OF STATUS, OF LAPSE OF TIME,
DEATH, JUDICIAL DECISION.

IN general an owner can free, but no pact or agreement can make a
freeman a slave\ or endow a slave or libertinus with ingenuitas 2, or make
an ingenuus a libertinus 3• Acting as a slave will not make a free person
a slave 4. An acknowledgment by a man that he is a slave, whether it
be voluntary or compelled, does p.ot make him one 5, even if it be
formally made apud acta praesidis. Paul's language may confine this
rule to the case in which the admission was compelled by fear 6. But
in the later law this restriction has disappeared if it ever existed, and it
is most probable that Paul is merely giving an illustration 6f the
circumstances under which such a false admission is likely to be made.
In what purport to be two enactments of Diocletian 7, we are told
generally, that acknowledgment of slavery apud acta or by professio is
no bar. Similarly, whatever may have been the law under the old
system of the Census, a failure to make proper professio as a civis does
not cause enslavement 8• The fact that a free person has been sold as a
slave by his parents, or an apparent owner, or by the Fisc or by rebels
is no bar to his claim of freedom 9. A similar statement is made in an
enactment of A.D. 293 as to one who, being under 20, allows himself to
be given as part of a dos 10. The same rule is laid down iri an enactment
of the following year without limit of age where the person sold was
not aware of his freedom 11. An enactment of Constantine 12 ' provides
40. 12. 37; C. .7. 16. 10.
2 C. 7. 14. 8.
s 40. 12. 37. Apparent exception under sc. Claudianum, ante, p. 412. Transactio might
have been expected to be on the same level as pact, but as to this see post, p. 657.
4 C. 7. 14. 2, 6; 7.16.20,22; 7.16.23. That the Fisc has treated a man as inter farniliam
.fisci does not make him a slave, P. 5. 1. 3.
5 C. 7. 16. 6, 15, 23 .
6 P. 5. 1. 4.
7 C. 7. 16. 24, 39.
8 h. t. 15.
9 P. 5. 1. 1 j C. Th. 4. 8. 6 (= C. 8. 46. 10); C. Th. 5. 8. 1 j C. 7. 14.4 j 7.16.1,5,12.
10 C. 7. 16. 16.
11 C. 7. 14. 14.
12 C. Th. 4. 8. 6. As to the bearing of these texts on the question of sharing price in
fraudulent sale, ante, p. 432.
1
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that one sold under 20 is not barred, by afterwards acting as a slave,
from claiming his liberty. This text raises, however, a distinction not
elsewhere traceable. If a person who has actually been freed under 14
allows himself afterwards to be sold as a slave, this is no bar, for he
may reasonably have failed to understand the transaction of manumISSIOn. But if he was freed after puberty, he cannot be supposed not
to know that he is a freeman, and is barred apparently at once from
claiming his liberty. This rule is dropped in Justinian's Code 1•
Just as these various facts go but a little way towards proof of
slavery, so facts of the same class but of contrary tendency weigh but
little in proof of liberty. The fact that a man has been allowed to hold
a public office does not exclude the possibility of his being a slave 2•
Letters and acknowledgments of freedom, even from the person now
claiming him as a slave, are no bar to the claim 3. Proof that the father
is ingenuus is no proof that the child is, since the mother may have
been a slave 4, and while the fact that the child was born after his
mother's manumission is evidence of his freedom, nothing 5 can be
inferred from the fact that his brother is free.
There were, however, some cases in which what may be called
extraneous factors did affect a man's status. The most important are
the fo~lowing.
A. Lapse of Time. It seems fairly clear that in ' the time of
Justinian lapse of time in apparent slavery, even though for as much as
60 years, was no bar to a claim of liberty 6. So far as the classical law
is known to us independently of the Corpus Iuris there is no trace of
any other rule. It seems, however, from the interpretatio of an enactment in the Codex Theodosianus 7, and from Theodore in the Scholia in
the Basilica 8, that the lawyers who advised Alaric, and the postJustinianian lawyers. regarded the rule of longissirni ternpoTis praescriptio
of 30 or 40 years, laid down by Theodosius for all real and personal
actions D, as being applicable to adsertiones libertatis. But no sign of
this appears in the Corpus IurislO.
1 C. 7. 18. 3; 8.46.10.
(Much of C. 7. 18. 3 is from C. Th. 4. 8. 6 as to disposal of the
apparent p ecttliurn.) . T.o begin an action claiming a man as a slave does not affect his position,
C. 7. 14. 7. A man IS wgenuus though born when his parents bore slave names to lead to the
belief that they were slaves, h. t. 10. Failure to receive the proper instrumenta, or loss of them,
affects only ease of proof, 4. 2. 8. 1; C. 7. 16. 25; ante, p. 453. See for similar rules, C. 7. 14.
10-13; C. 7. 16. 18, 34. Proof that relatives are slaves is not conclusive. See C. 4. 19. 22 ;
7.16.17,28.
2 C. 7. 16. 11,38.
S h. t. 41. ·That the claimant has described the person claimed as a sister, or has lived on
terms of equality, is not proof of freedom, unless it amounts to manumission, inte1' arnicos, C. 4.
19. 13; C. 7. 16. 20. Purchase by natural father does not itself free, C. 7. 16. 29. To have
repaid the purchaser the price does not free the man purchased. h. t. 12. To prove that you
have contracted with the man whose heres now claims you is no answer, h. t. 18.
.
4 C.4.19. 1O.
5 h. t.17 .
. 6 C. 7.14. 6; 7.16.5.1; 7.22.3.
7 C. Th. 4. 8. 6.
. 8 Bas. Sch. 48. 24. 1.
9 C. 7. 39. 3, 4.
.
• 10 The rubric. of C. 7. 22 is de longi temporis pmescliptione quae pro libel'tate. et non adversus

llbel'tatem oppomtU1·.
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There is more difficulty as to the acquisition of liberty by lapse of
time. Such a lapse was no protection if the liberty had begun in bad
faith, for instance, by fuga, which of course '\vould have to be proved 1.
But an enactment of A.D. 300, in Justinian's Code, lays down the
principle that long possession of liberty iusto initio is protected, and
gives the concrete rule based on favor libertatis, that 20 years' bona fide
possession of liberty sine interpellatione (i.e. not judicially ' disputed)
makes the man free and a civis 2• It may be noted that while the
abstract proposition at the beginning of the enactment requires only
iusturn initiurn, the rule stated in the actual case seems to require good
faith throughout the qualifying time. It is probable that the law is
not quite in its original state. Another enactment of A.D. 491, which
may possibly be genuine provides that a man whose condition has not
been judicially disputed for 40 years, is free in any caseS.
But though the law of Justinian's time is fairly clear, the texts
make some difficulty as to earlier law. An enactment of A.D. 331 4 ,
which says that prescription does not protect children of a slave mother
and free father living in an equivocal quasi-free position with their
parents (precisely because it is equivocal, has no iust'llrn initium, no gift
of substitute or money to the master, or other indication that they
were meant to be free) says, incidentally, that the period of prescription
for liberty was already fixed at 16 years, by a lex. This statute is not
extant, and there is no other trace of this term of 16 years. The way
in which the rule is stated does not indicate that it was ancient, and it
is probable that, as Gothofredus 5 suggests, the reference is to a lost
enactment of Constantine. He also suggests, tentatively, that it might
conceivably be the lex Aelia Sentia, basing this on the fact that the
rule that the Fisc could annul a gift of liberty for fraud, within 10
years, is stated in a book of Paul ad legem Aeliam Sentiam 6. But
there is no probability that the lex dealt in any way with this sort of
question 7•
Whether there was any rule on the matter in classical times may
be doubted. The law of usucapion clearly did not affect the matter,
nor is there any sign of, or probability in favour of, a praetorian form of
liberty protected by actiones utiles 8• On the whole it seems likely that
liberty could not be acquired by lapse of time in classical law.
C. 7.22. 1.
2 h. t. 2.
C. 7. 39. 4. 2, the genel'alrule of longissimi temporis praescriptio. It says nothing of bona
fides. Presumably ius turn initium is really assumed.
4 C. Th. 4. 8. 7.
5 Ad C. Th. 4. 8. 5.
6 40. 9. 16. 3.
7 C. Th. 4. 8. 9 (393) says that those who have lived 20 years openly as free in the enjoyment
of some public post need no adsert01·es. But this is not prescription for liberty.
8 To suppose latinity is difficult: the case is not traceable in Justinian's .Code (7. 6), and in
those cases in which the Praetor protected liberty, the voluntas domini was the determining
factor, cp. Fr. Dos. 7.
1
3
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B. Lapse of time after a traceable manumission. A person who
has been freed is obviously prima facie free and a libe1,tinus. It is,
however, over and over again laid down that the mere fact of manumission does not bar a man from asserting that he is an ingenuus 1•
But it seems clear that, up to the time of Justinian, a manumissus
could not claim ingenuitas before the ordinary courts (i.e. those of the
Consul or Praeses), unless the whole hearing were concluded within
five years from the manumission 2• There were no exceptions from this
rule 3 , but if important things came to light (e.g. discovery of instrumenta
ingenuitatis), after the five years were over, it was always possible for
the man affected to go to the Emperor 4. The language of the text
shews this to have been an extraordinary measure, but Justinian, regarding it as the mere substitution of one tribunal for another, abolishes the
rule, and provides that ingenuitas can be claimed before the ordinary
courts, without any limit of timeS.
From the other point of view, there is some difficulty in the rules.
It is laid down that the heres cannot dispute his ancestor's manumission 6 •
The scope of this rule is doubtful. The texts make it clear that their
basis is the respect due from the heres to the volttntas domini, and they
seem to mean merely that the heres might not object on technical
grounds (or on account of fraus creditm'um) to a manumission prima
facie valid and having the dead man's full and real assent. Probably
it did not prevent his opposing the claim of freedom, where the
manumission had been compelled by force7. The manumission itself
was no protection against a third party owner: he could stiJl claim his
slave 8• It is clear, however, from the conclusion of the lex that there
was some prescriptive period which would protect such a slave 9, but it
is not easy to say whether this differed from the period in the case of
ordinary apparent liberty. Analogy suggests that in such a case the
liberty would be indisputable after five years, if the manumission proceeded from the owner. Rules suggesting this analogy are the following.
A man's status could not be disputed after five years from his death 10.
If a will were upset by the querela more than five years from the death,
all liberties which had taken effect remained valid 11. Where a will was
upset by a son whose existence was not known to the testator, persons
freed by the will retained their liberty favore libertatis, if they had
remained in liberty for five years 12. So, quite apart from questions of
death, where a judgment of ingenuitas was retracted for collusion within
In.!. 4.1; P. 5.1. 2; C. 4. 55.4; 7.14.1,2,3.
240.14.2.1; 40.16. 2.3.
4 h. t. 2. 2.
5 C. 3. 22. 6.
6 40.12.31; C. 7. 16. 7.
7 40.9. 17; cp. Fr. Dos. 7.
B C. 7. 10. 7.pr.
There are penalties.
9 C. 7.10. 7. 2=C. Th. 4. 9.1.
10 Post, p. 651.
11 5. 2. 9; ante, p. 568.
12 40.4. 29.
1

s 40. 14. 4.

CH. XXVIII]

Death: Effect on Qnestions of StCttus

651

five years, the man was handed back to his old ownerl. These last texts
shew signs of interpolation, and rather suggest that some such five-year
limit was developed by the compilers, for cases in which the manumission,
though by the dominus, was defective, but that there was no rule other
than the ordinary prescription where the manumitter was not the real
dominus.

0. Death. The mere fact of death does not put an end to questions
of status. They may not, indeed, be raised principaliter after the death,
i.e. where that is the substantial issue 2• But that would be a rare case,
for it is usually at bottom a property question. Thus where goods which
were part of his estate are claimed as peculium, or the status of his or
her child is in question, the action may be brought notwithstanding
the death 3.
But lapse of five years from the death produces much more effect.
The general rule of later law was that a man's status might not be
attacked after he had been dead five years 4. Callistratus tells us that
this rule was first laid down by Nerva in an Edict 5. Nerva's enactment
was probably a statement of a general principle which was supplemented by a senatusconsult referred to in several texts 6. It is clear
that the rule is classical, but its application involves the settlement of
details, and, for the most part, it is not possible to state the exact origin
of each rule.
There are no exceptions from the general rule that a man's status
may not be attacked more than five years after his death 7. For the
application of the rule it is essential that the person in question was
in undisputed possession of the status at the time of his death 8. It
may be necessary to enquire as to whether the status was in fact
undisputed at the death, and if the evidence leaves this doubtful, later
times may be looked at 9. Apparently the prescription is not barred by
bringing proceedings within the time before a magistrate who has no
jurisdiction 10. However, if the man died in fuga, or latitans, he could
40.12.29. 1; post, p. 675.
.
2 C. 7. 16. 13..
.
s C. 7. 16. 13,27, Diocletian, but the rule IS older. Alexander deCIded that the questIOn of a
man's status was not determined by his death, in an apparent status, but would be heard by the
iudex who was adjudicating on the property questions, C. 7. 21. 3.
4 40. 15. 1. pr., etc.
. ...
. .
.
5 h. t. 4. The rescript of ClaudIUs IS Immatenal to us here: It IS to the effect that a finanCIal
question must not prejudice one of status.
6 C. 7. 21. 4.pr., 7,8. Perhaps the same as an enactment of Hadrian also mentioned, D. 40.
.
15. 1. 2.
7 40. 15. 1. pl·.; h. t. 4. The rule barred even incapaces and the ~ISC! 40. 15 .. 1. pl·., 2. 1;
C. 7. 21. 6. pl·. The proceeding must be begun but need not be e~ded ":lthm the ~II?e, C. 7. 21.
4. 1. Cp. D. 40. 16. 2. 3. The rule applied also to questions of ~ngenu~tas and cw~tas, b~t not
to questions of patlia potestas, C. 7. 21. 2, 5, etc. See also C. 7.21. 4. pT., 7 and the rubncs of
D. 40. 15 and C. 7. 21.
"
.
8 C. 7. 21. 2, 4. pr., 6. pl·., 7.
The rule applies where an actIOn begun before the tIme IS
clearly abandoned, D. 40. 15. 2. 2.
9 C. 7. 21. 6. 1.
10 h. t. 7.
1
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not be said to be living in undisputed possession of his status, and the
rule did not apply I.
It is plain that a dead man's status is not likely to be disputed if he
is the only person concerned: it is in connexion with his property and
successors that the question will arise. To defeat A's claim to certain
property, it may suffice to shew that he claims it, e.g., as heres to X,
who was in fact a slave. It is this that really needs prevention.
Accordingly the rule is stated that even if the man has not been dead
for five years, his status cannot be called in question if such an enquiry
may affect the status of one who has been dead for that time. This is
an odd sort of half-way house. Hadrian provides that a living person's
status cannot be disputed if the enquiry will affect that of a person
who has been dead for five years 2. Papinian declares the same rule:
the status of a father or mother dead more than five years cannot be
called in dispute, by raising a question as to that of a child 3. Severus
and Caracalla also say that if X's patron has been dead for five years,
the status of X may not be attacked through that of the patron 4. In
A.D. 205 it was laid down that where X was made heres by B, his right
was not to be disputed by shewing that B's mother who had been dead
more than five years was in fact a slave 5• The rule is then, not that the
status of these living people may not be disputed, but that, if it is
disputed, evidence affecting the status of persons dead more than
five years will not be admitted 6 •
The ·rule applies only to attacks on status: there is nothing to
prevent evidence at any time that the status was better than had been
supposed. Marcian, Marcellus and Hermogenianus agree that evidence
may be brought at any time to shew that a dead person was really
a libertina and not an ancilla 7• It is noticeable that these three jurists
are very late: it is possible that the rule above stated had been couched
in such general terms as to cover, in the opinion of some writers, this
case also s.
D. Res Iudicata. This topic will serve to introduce what is
essential to a comprehensive view of the topic of slavery, i.e. the
procedure in claims of liberty arid in claims of a man, apparently free,
as a slave. Both types of proceeding are called causae lib er ales. They

CH.

C. 7. 21. 8.
2 40. 15. 1. 1, 2.
3 40. 15. 2. p1·.
C. 7.21. 1.
5 C. 7.21. 2.
6 The rule attributed to Claudius in 40. 15. 4 may conceivably be the same, but this would
give rise to great difficulties of date. More probably it has nothing to do with death, but deals
with the matter discussed post, p. 671.
7 40. 15. 1. 4, 3.
S Cases might occur in which the establishment of the fact that A, SUl)posed to be a slave,
was really free, might involve the conclusion that another supposed to be free was really a
slave, e.g. where a mistake of identity had been made. How was this dealt with if both had
been dead five years? Probably both ~ould be treated as having been free. Cp. 50. 17. 20.
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are civil suits\ and as is the case with all suits, their form underwent
historical changes, and had its own peculiar characteristics.
It is clear that under the system of legis actio, the procedure in
such cases was by way of sacramentum. We learn from Gaius, that,
favore libertatis, in order not to be oppressive to adsertores, the sacramentum in such cases was fixed at 50 asses 2. The dominant opinion is
that in causae liberales the vindiciae were always given secund'um
libertatem, which would practically appear to mean that not only the
man whose status was in question was pro tempore treated as free, but
also that the burden of proof was with him who claimed him as a slave.
For though in sacramentum each side must claim and prove, the stat'us
quo would it seems be determining if neither proved his case 3•
We are left in the dark as to the mode of trial under the system
which superseded that of legis actio. It is generally held that the trial
was by praeiudicium, a view which rests mainly on the fact that we
are expressly told that this was so in later law 4 • There is, however, no
direct evidence for this in earlier law. The opinion has in its favour
the fact that praeiudicia had no condemnatio, and under the formulary
system, when every action sounded in damages, a condemnation in such
a case seems out of place. Nevertheless Lenel 5 remarks that it is very
doubtful whether it was in fact a praeiudicium. He points out that
Gaius does not mention it in speaking of praeiudicia 6 • His main
illustration is an libertus sit, a very much less important affair. Further,
he points out that a praeiudicium as such is essentially a preliminary
matter affecting only indirectly the pecuniary interests of the parties.
But this is one which directly affects them. We know that it was
occasionally called a vindic(ltio in libertatem 7• He admits the existence
of texts which declare it to be a praeiudici'LLm 8, and in relation to the
text in the Code 9 he rejects as inadmissible the rendering of the word
praeiudicium as meaning "disadvantage 10," which would destroy the
force of this text. Even if these texts be accepted they would shew
only that the process was a praeiudicium in later law, after it had
become a cognitio, and, for Justinian's time, this is generally accepted.
Lenel has no substantial doubt but that in the case of a claim in
servitutem it was an ordinary vindication, resting his view on the fact
C. Th. 2. 7. 3.
2 G. 4. 14.
.
As to the general question, see Jobbe·Duval, ProcedUl"e Civile, 35~ sCffJ.. The domlllant
view on the immediate question rests on the accounts of the case of VU'glllIa (D. 1. 2. 2. 24;
Livy, 3. 44 sqq.; Dion. Hal. 11; Diodor: Si~. 12. 24) .. The acc.ounts have been much debated
(Maschke Del' Freiheitsprozess and earlier literatUl"e cIted by hIm; 1.1enel, Ed. Perp. (2) p. 367;
Schlossm~nn, Z. S. S. 13. 236' sqq., etc.). Perhaps no conclusion can safely be drawn f!oI?
narratives none of which iF! nearly contemporary, but Masc~k~ ~eems to ·have shewJ?- that It ~s
possible to doubt whether the rule went fUl"the~ than that v~nd'/,cwe were secundum hbe1·tatem if
the man was in libeTtate when the issue was raIsed.
4 In. 4. 6. 13; C. 7. 16. 21.
5 Lenel, Ed; Perp. (2) pp. 367 sqq.
6 G. 4. 44.
7 10.4. 12.pr.
8 In. 4. 6. 13; Theoph. ad h. l.; C. 7. 16. 21.
9 C. 7. 16.21.
10 Sintenis, Otto and Schilling, ad h. l.; Wlassak, Z. S. S. 25. 395.
1
3

I
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that there exist several texts shewing that there was or might be an
actual condemnatio l . It may be doubted whether the process was tried
by formula for any long time. It became a cognitio very early 2, at
latest under Antoninus Pius. In the time of Cicero it was still tried
by sacramentum, and went before the decem viral courts. Mommsen
thinks on negative evidence 4 (i.e. that Dio and Pomponius do not say
that they kept it, while they do record the fact in other matters)
that Augustus took away this jurisdiction from them. Cuq thinks5
that it was transferred to the centumviri, which gives the same results,
since all centumviral causes were tried by legis actio. Karlowa says
that the citations from Ulpian de officio consulis leave no doubt that
the Consuls had jurisdiction perhaps concurrently with, perhaps in lieu
of, that of the Praetol'6. He thinks the consilium sat and voted-hence
such rules as that of the lex Iunia Petronia, etc. 7-and that 8 the Decemviri
had jurisdiction where an apparent civis was claimed as a slave, in other
cases either recuperatores or unus iudex 9• Lenel considers the formulary
process to have continued as an admissible alternative to the cognitio,
and he cites texts in which the iudex appears lO • It may be doubted
whether the iudex here is the old um~s iudex or the magistrate's deputyll.
The view that the magistrate habitually appointed permanent deputies
to try particular types of case, especially outside Rome, probable in
itself, would harmonise these texts and those dealing with the closely
similar case of the querela 12•
In Justinian's time it is of course a cognitio. It is sometimes
described as a praeiudicium, but that means little under the system
of pleading then in operation, under which a condemnatio need not be
for money in any case. Perhaps the chief text means l3 merely that it
might be an actio praeiudicialis, as it certainly might, i.e. a matter to
be settled as a preliminary to some other issue, e.g. to a claim of a
hereditas l4• But it is frequently brought principaliter 15, when it is not
easy to see anything praeiudicialis about it.
We shall see 16 that the de facto position of the slave when the
question was raised, i.e. in libertate or in servitute, decided the burden of
1 7. 7. 4, 6; 40. 12. 36. There seems no sufficient reason for distinguishing the two cases.
A formula pe?' sponsionem for a vindicatio £n libeTtatem is simple. And see Lenel, op. cit. p. 371.
2 See Girard, Manuel, 102, where the literature is cited.
S Cicero, ' Pro Caecina, 33. 97; Mommsen, Staatsrecht (3) 2. 1. 605; D. P. R. 4. 315.
4 Mommsen, Staatsr. (3) 2. 1. 608; D. P. R. 4. 318.
:; Cuq, Instit. Jurid. 2. 141.
6 There was a Praetor de libemlibus causis from about A.D. 200.
7 40. 1. 24.
.
8 R. R. G. 2. 1108 sqq.
9 The references to recupe?'ato?'es, however, suggest general competence: see Girard, Manuel,
1104, and Textes, 127. The texts commonly contemplate a plurality of judges, and this may
be one of the many precautions to secure a fail' decision of so important a matter, 40. 1. 24;
Kal'lowa, loc. cit.
10 Lenel, Ed. Perp. (2) p. 372; D. 5. 3. 7. 1, 2; 40. 12. 8. 1, 2, 9. pT., 23. 2, 42.
11 See 40. 12. 41, iudex qui de libertate cognoscat.
12 Girard, Manuel, loc. cit.
13 In. 4. 6. 13.
14 e.g., C. 3. 31. 8.
'
15 e.g., 37. 10. 3. 2, 6. 3; 43. 29. 3. 7; 40. 12. 4.
16 Post, p. 660.
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proof The fact might be doubtful and there was an edictal machinery
for a preliminary enquiry on this pointI. So far as can be gathered
from the Digest 2 this was also a cognitio. Whether this was the case
in classical law cannot be said. As Wlassak says 3, the question of
fact might have been referred to an arbiter by the magistrate who had
charge of the case.
The action has a good many preliminaries, a fact alluded to in the
various texts which use the expression sollennibus ordinatis in this connexion 4. The first point to note is that a person whose status is
doubtful cannot postulare in iure, and therefore the action is brought, or
defended, on the part of the person concerned, by an adsertor libertatis.
This is expressed by the well-known rule that among the few cases in
which it was possible lege agere, alieno nomine, was that pro libertate 5•
The adsertor was something like a procurator or cognitor, but under exceptional rules, somewhat favourable to liberty. Thus it was no objection
to an adsertor that he was disqualified by turpitudo or the like from acting
as procurator, unless indeed the Praetor thought fit to reject him on
his own authority, as suspect 6• If an adsertor abandoned the case, the
whole matter might be transferred to another, but if the one who
abandoned the case did it without good reason, and in order to betray
the claimant, he would be dealt with extra ordinem 7. There is an
obscure enactment in the Codex Theodosianus, which may mean that
if a second assertor presented himself when there was one already, he
was admitted to the suit, but was liable to a severe penalty in case of
failure 8. It is plain, however, that in the later Empire there were
difficulties in procuring adsertores: Constantine legislated elaborately
on the matter 9. He provided that if one in apparent liberty were
claimed as a slave and could find no adsertor, he was to be taken about
his province (circumductus) bearing a label, shewing that he needed an
adsertoT. If he failed to get one he would be handed over to the
claimant. But if afterwards he could secure an adsertor, he could
renew his defence, retaining the advantage that the burden of proof was
on the other side. If at that hearing judgment was in favour of the
alleged slave, he was entitled to claim, by way of compensation, a servus
mulctatitius, although if the slave were a woman and had a child during
the hearing, though his fate would be determined by the judgment,
she could not claim one for him Ill. If the alleged slave died during the
Lenel, Ed. Perp. (2) p. 371.
2 The chief text is 40.12.7.5.
Wlassak, Z. S. S. 25. 395.
4 C. 7. 16. 11, 15; C. 7. 19. 5; C. 8. 44. 18.
In. 4. 10. pT.; G. 4. 82.
6 Fr. Vat. 324.
7 P. 5. 1. 5. See also C. Th. 4. 8. 8 in fin.
An adSe?'toT acting in bad faith was liable for
calurnnia on a high scale, for one-third of the value of the slave, G. 4. 175.
8 C. Th. 4. 8. 8.
So understood by Gothofredus. But this part of the lex may refer to a
second claimant of the slave.
9 C. Th. 4. 8. 5.
10 C. Th. 4. 8. 4.
I
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hearing the case went on and the servu8 mulctatitius went to his heres.
If the claimant of the slave died, and his heres continued the suit,
there would be the same penalty, but not if he withdrew. If the
adsertor acted at his own risk, guaranteeing return of the peculium in
case of failure, he was entitled to take security for the possible penalty 1.
The text says that this circumductio is a substitute for the idle proclamation. It may thus be assumed that until this time, if an adsertor
did not appear there was a proclamation in court. It is probable that
the whole legislation is part of the protection of the weak against the
potentiores which is so marked a feature of legislation in the later
Empire 2 • The word proclamare appears in the Digest in the expression
proclamare in (or ad) libertatem, the regular expression for the case
of one in servitute claiming liberty 3.
To the rule requiring an adsertor in all cases an exception was
made in A.D. 393, by Theodosius, who provided that if a question of
status was raised against one who had been living in libertate for 20
years, irrespective of bona fide origin of the condition (iustum initium 4),
and had to the knowledge of the claimant held some public office without objection during that time, he could defend his liberty without an
adsertor5. Under Justinian the need for an adsertor was wholly swept .
away. He provided that the person concerned might appear personally
and that if the claim was one ex libertate in servitutem, he might appear
by procurator, though not in the other case. Under the new system,
the peculium and other property which may be affected by the result
is to be assigned to safe keeping by the iudex, at least in the case of a
claim ex servitute. Those who can give a fideiussor must do so, but if
the iudex is satisfied that this is impossible they must give a cautio
iuratoria 6• Before Justinian it is not clear what the law as to security
was. His enactment shews that he altered the law on the matter
and suggests also that the earlier rules were more severe than those
established by him. So far as peculium and similar matters were
concerned, his language seems to imply that the adsertor had had to
give security for these in all cases. The same consideration would cover
the case of the man himself, which suggests that the same rule applied
there. I t is true that the analogy of the ordinary real action suggests
that it was only where the adsertor was defendant that security needed
1 C. Th. 4.8 .. 5.
.
.
2 See Monnier, N: R. H. 24, pp. 62 sqq.
S As to the hIstory of thIS expreSSIOn and the extent to whICh the form Proc. in libertatem is
interpolated, see Gradenwitz, Interp. 101; Z. S. S. 14. 118 j Wlassak, Grtinhut's Zeitsch.19. 715'
Schlossmann, Z. S. S. 13. 225. Schl. thinks pl'oclamatio was originally an appeal to th~
bystanders for an adse1'tOl' (see the story of Virginia, and the rules as to vindex in manus
iniectio) but that in the sources it is merely setting up his claim.
4 Ante, p. 649.
5 C. Th. 4. 8. 9. So explained by the inte1jJretatio, but time and service may be alternatives:
if not it is not clear whether the service must have been throughout the time.
6C.7.17.1.
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to be given!, and so Wlassak holds 2• But the reason assigned by Gaius
for requiring security, i.e. that the defendant is in possession of the
disputed thing, applies in every case of adsertio libm'tatis, since, as we
know, the man was in all cases pro libero during the hearing, whether
the alleged dominus was plaintiff or defendant. Wlassak also considers
it possible, though not proved, that no security was exacted if the man
was in libertate voluntate domini, and he attaches to this hypothesis the
discussion in two texts, which are concerned with the question whether
in given circumstances a man can be said to be in libertate voluntate
domini. But it is not easy to see why the fact that the dominus, either
in error or out of kindness, had allowed the man to run loose, should have
deprived him of his right to exact security.Wlassak, however, seems
right in refusing to apply these texts to the hypothesis of an informal
manumission. They appear, however, to admit of another interpretation, elsewhere considered 3.
Oausae liberales were req uired-favore libertatis 4-to go before
maiores iudices. In the provinces this would be the Praeses 5• The
Procurator Caesaris had no jurisdiction in such matters 6.
A causa liberalis was not a fitting subject for arbitration, and if
one was submitted, ex compromisso, to an arbitrator, he would not be
compelled to issue a sententia 7, and probably his decision if given would
be in no way binding. It must be borne in mind that his decision
would not in any case be a judgment: it might give a right to an
agreed poena, but it did not prevent the question from being again
raised 8. The law as to the effect of a transactio on such a matter is not
quite clear. In one text, a constitution of Diocletian, we are told that
no transactio between a dominus and his slave could be in any way
binding on the dominus 9• On the other hand we are told that Anastasius provided that transactiones as to status should be good and should
not titubare, merely because they decided for slavery 10. Elsewhere
Diocletian had decided that pact could not make a slave free, nec his
qui transactioni non aonsenserunt quicquam praeiudicare potest ll • This
seems to be an allusion to a case in which a mother had, under a compromi~e, been admitted to be free, her children remaining slaves, or some
case of this kind 12. Nothing in Diocletian's enactments 1S suggests a
positive force in a transactio, but it would seem that a little later such
compromises were made, and were regarded as binding on . the parties
G. 4. 89, 96.
2 Wlassak, Z. S. S. 26. 400.
3 Post, p. 661.
4. 8. 32. 7.
5 C. 3. 3. 2; 7. 14. 1, 9 j 7. 16. 11, 15.
.
C. 3. 22.~. ~.ether ~he rule of 315 !equirin~ cases in which the Fisc was concerned to go
before the Ratwnabtlts applied to causae ltberales IS not clear (C. 3. 26. 5). The older rules of
Hadrian a~d Marcus AUl'e~us req~iring fiscal officers to be present (49. 14. 3. 9, 7) are unnecessary III that case, but III the DIgest they may be anachronisms.
7 4.8.32.7.
. 84.8.29,30; P. 5. 5a. 1, etc.
9 C. 2. 4. 13 j cp. h. t. 26.
10 C. 2. 4. 43.
11 C. 7.14.8; cp. C. 2. 4. 26.
12 C. 2. 4. 26.
13 C. 2. 4.13,26; C. 7. 14. 8.
1
4
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so far at least as the result was in favour of liberty. The practical
outcome of the enactment of Anastasius 1 seems. to be that a transactio
would now be valid, to the extent of preventing the owner from claiming
the man as a slave, or in the converse case, of preventing the man from
claiming liberty against .that defendant or claimant, but not beyond 2.
There is no sign that the rule was carefully worked out: it does not
appear in the Institutes or Digest, and in the Basilica where the matter
is discussed 3, the rule is made out that transactio is effective, after litis
contestatio in the causa, but not before.
Oausae liberales might be tried and decided on privileged days, not
open for ordinary litigation 4. If the claim was one e libertate in servitutem it must be tried at the domicil of the alleged slaves. If it was
e servitute it would be at the domicil of the alleged dorninus 6•
Under the system of legis actio the. person in question was of
necessity present, and the adsertio appears to involve his presence in
any case 7• The machinery by which it was compelled is not very clear.
The interdict quem liberum was not available because this assumes
freedom, and to decide it would prej udge the causa liberalis 8• We are
told that the actio ad exhiben,dum was available to one who wished
vindicare in l'l:bertatem 9, but it is not easy to see the pecuniary interest
needed lO• There is no need for compulsion where the man himself is
raising the question. The Institutes mention an interdictum exhibitorium ll , for the production of one, cuius de libertate agitur. It is not
mentioned by Gaius from whom the next interdict mentioned, libertum
cui patronus operas indicere veliP2, seems to be taken. Lenel does not
appear to think that the Edict contained such an interdict. It may be
a late introduction, perhaps alternative to actio ad exhibendum, perhaps
designed to meet the objection that an adsertor had not the pecuniary
interest, which, according to the Digest, the actio ad exhibend1lm
required 13.
At least after Constantine, the case could be continued and decided
in the absence of one party 14. Justinian's enactment abolishing adser.tores provided that if the alleged slave failed to appear for a year after
summons by the claimant, judgment should go against him15. But
there is nothing to shew, apart from this, that action could ever have
be~n begun in his absence.
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Subject to the possibility of being already barred by res iudicata 1
anyone interested in the matter may raise the question of a man's
,status. The normal case is that of one claiming to own him, but a
usufructuary may bring the action 2. It is presumably barred to one
who may not postulare in iure, and a freedman cannot bring it against
his patron," but, apart from these cases, exclusions do not seem to be
numerous. A pupil can bring it against his tutor 3, but not tutores and.
curatores against their former wards. A husband can dispute the status
of his liberta whom he has married 4, as, indeed, a manumitter could in
general prove his manumission invalid 5.
On the other side the natural person to move is the alleged slave
himself, and he can choose his adsertor freely. But, though he is not
inclined to move, others may do ' so on his behalf, even against his will.
Thus we learn that if he assents to the slavery to annoy his relatives, his
parents may bring a causa liberalis, whether there is potestas or not. So
children can for their parents, and even cognates can, for the slur extends
to them. So too can' natural' relatives, e.g. the parents of a freedman 6.
In general the right applies to all necessariae, i.e. related or connected
people 7• If the person concer:oed is mad or infans, not only relatives,
but other people, may proceed 8 • A patron has an interest in the freedom
of his libertus either on the ground of succession or on that of operae,
and can thus bring a causa liberalis on his account 9• The man's consent
is im material 10, and thus the patron may do it even where the man
himself has sold himself into slaveryll, though not, presumably, where
the man himself would be barred. It must be added that, if there are
several relatives or patrons claiming to act, the Praetor must choose the
most suitable 12.
We shall have to deal later w{th cases in which the causa liberalis
may have to be postponed owing to the existence of other questions
with which it is connected. But Ulpian tells us that there are consti·tutions which provide for postponement, if necessary13, even where it
stands alone, and that Hadrian provided that there might be such
postponement in the case of an impubes, if his interests required it, but
not if ,h e was sufficiently defended 14.
Post, pp. 667 sqq.
40. 12. 8, 9. In later law, perhaps not in classical, pledge creditor, h. t. 8. 2.
C. 7. 16. 35.
4 40.12.39.23; P. 5.1. 8, 9.
5 The status of one made limenaTcha may be attacked by the appointing authority, C. 7.
16. 38.
6 40. 12. 1-3. Even a parent who has sold the child may afterwards proceed, C. 7. 16. 1.
7 Dirksen, Manuale, s.v. necessaTius. If there is no one else, female relatives or· a wife may
proceed,40. 12. 3. 2.
.
8 h. t. 6. A miles may proceed for necessa1iae personae (h. t. 3. 1).
9 40. 12. 3. 3, 5. pT., 12. 5.
10 C. 7. 16. 19.
11 40. 12.4.
12 h. t. 5. 1.
13 37.10.3.2.
14 h. l. 5. He attributes a similar rule to Divi Fratres, 40. 12.27. pr. Augustus provides
that where mother and child are claiming before different judges the mother's case must be tried
first. Hadrian says it must be so tried in any case unless they are taken together, 40. 12. 23. 2.
1

2

3

C. 2. 4.43.
2 See ante, p. 647.
3 Heimbach, 1. 726.
2. 12. 3. 1.
5 C. 3. 22. 3..
.
h. "t. 4. One dolo malo i'(t libertate is tr.e ated f.or "this purpose as in seroitute, h. t. 1.
Justinian seems to contemplate a double jurisdiction by providing that one who having begun
suit in one jurisdiction sta~ts another elsewhere, forfeits any right in the man, C. 7. 17. 1. 3.
'l'he text sugg,ests that one is brought ex divali iussione in what would not otherwise be a
competent jurisdiction. .
7 Varro, de 1. 1. 6. 64; cp. Accarias, Precis, § 797.
8 43. 29. 3. 7.
9 19. 4. 12. p1·.
10 h. t. 13 . .
11 In. 4. 15. 1.
12 G. 4. 162.
.
13 10.4.13. . .
14 40. 12. 27. 2; C. 7. 16. 4, 40. ;I>resm;na.b ly of the man hinlself, though he is not a party.
15 C. 7. 17. 1.
1
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Whether the claim is ex libertate or ex servitute the action is
essentially the same, but in the former case the man is defendant, while
in the latter he is plaintiff and is thus under the burden of proof!.
Upon this matter very precise rules are laid down. If the alleged slave
was in servitute or dolo malo in libertate at the time the issue was raised,
the claim is ex servitute and the burden of proof is on him 2. If his de
facto status is uncertain, the edict provides that there shall be an
enquiry whether he was in servitute or in libertate, and if the
latter, then whether it was or was not dolo malo. If it was, he is treated
as in servitute 3 • There was evidently a good deal of discussion as to
what was being in libertate sine dolo malo. J ulian cited by Ulpian 4
lays down the simple rule that one who thinks he is free and acts as if
he were free satisfies the rule. Varus is cited as making what purports
to be a modification, but is in fact no more than a fuller statement.
He says that even if the man thinks he is a freeman, so long as he acts
as a fugitivus and hides, he is not sine dolo malo: indeed one who acts
pro fugitivo acts pro servo, and in fact is not in libertate at all. Gaius
adds 5 what seems to mean that if he fled so as to hide from his master,
and then in his distant place acted pro libero he is still pro fugitivo and
at any rate not in libertate sine dolo malo. It follows, as Ulpian says, that
a freeman may be dolo malo in libertate, and a slave may be so sine dolo
malo 6. In fact, anyone who without fraud lived in liberty, and, with or
without good reason, thought himself free, was bona fide in libertate and
had the cornmoda possessoris7, i.e. is not under the burden of proofs. But
just as a man might be in libertate mala fide, so he might be in servitute
mala fide. Two texts which leave something to be desired on the point
of clearness seem, when fairly read, to mean that if one bona fide in
libertate were about to be claimed as a slave, and the intending claimant,
as a preliminary, seized the man and kept him in confinement, this
would not settle the burden of proof, but that if it were substantially
a claim ex libertate, it would still be so: the claimant by this act
of brigandage would not have acquired to himself the position of
defendant 9•
1 c. 4. 19. 15; C. 7. 16. 5. 2.
2 22.3.14; 40. 12. 7. 5.
S Ib.
Apparently the burden of proof that he was in libel'tate was on him, 40. 12. 41. pr.
Proof that it was dolo malo would be on the other side. It does not seem certain that the words
dolo malo were actually in the Edict. This would make the enquiry in C. 7.16. 21 unlikely, and
Ulpian seems to find it necessary to explain that in libertate means in libertate sine dolo malo,
40. 12. 10. But he may be explaining only his own words. As to the mode of trial of this
preliminary issue, see ante, p. 655.
4 40. 12. 10.
5 h. t. 11.
6 h. t. 12. p1·. He gives illustrations. An infant really free but stolen was bona fide in
se1·vitute. Not knowing his freedom he ran away and hid: he was dolo malo in libe1·tate. One
brought up as free, or freed under a false will which he thought good, or by one who was not
his dominus, is in libertate sine dolo malo, 40. 12. 12. 1, 2.
7 40. 12. 12. 3.
S h. t. 4. The critical date is that at which application is first made to the court.
9 22. 3. 20; C. 4. 19. 15.
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It is, however, nowhere said that a man could not be in libertate sine
dolo malo, except in the cases laid down in the foregoing texts!' T:v o
texts which have never been conclusively explained 2 , discuss the questlOn
whether a particular man can be said to have been in libertate voluntate
domini. It has been shewn by Wlassak that they cannot be applied to
the question whether there has been an informal manumission, since
there is no evidence of any animus manumittendi. He applies them to
another hypothesis, elsewhere considered 3, but it may be suggested that
their application is, possibly, to our present topic. They give perfectly
good sense if they are understood as resting on the :iew., which ~ay wen
have been held by some jurists, that a man was ~n l~bertate s~n~ dolo
malo, if he was in that position vol'untate domini. The fact that In one
of the cases the event under discussion happens after the ordinatio litis,
is not material. If a man who had not been in libertate became so sine
dolo malo after ordinatio litis, the only effect would be, if the classical
law as to security was, as we have supposed 4, to shift the burden of
proof, a matter involving no change in the mechauis.m 5. • •
Caracalla provided that there could be no proclamatlO~ ~n l~b~rt~tem
until proper accounts had been rendered as to past admmlstra~lO~ , so
that from his time onward this must be regarded as another prelImmary
to the action.
The completion of the organisation of the c~s~ brin~s another and
very important rule into play. As soon as the l~~ 1S ord~nata, t~e man
ceases to be in servitute if he was so before, and IS treated pendmg the
hearing as liberi loco or pro libero 7. The origin of this rule is doubtful.
It is sometimes said to be based on the rule of the XII Tables that
vindiciae were to be secundum libertatem, and the fact that the rule is
treated by Gaius as merely traditional-volgo diciturS-which shews
that it is not edictal, does not shew that it is not based on the XII
Tables, since in any case it is a mere evolution from the su~posed ru~e
and not itself an express provision. It must be noted that Its scop~ IS
less than that of the older rule: it has no relation to the , questlOn
of proof. A person claiming ex servitute is pro libero, but must prove
his case 9.
The rule applies from the moment when the lis is ordinata or in.choat~
or coepta 10 • The exact point of time meant by these expresslOns IS
1 No text gives any other case, but in the illustr~tion in 40. ~2: 12. 1 it is difficult to see why
a point is made of the concealment if the state of mmd was deCiSive.
kl- d' N R H
2 40.12.24.3,28.
3 Wlassak, Z. S. S. 26.391 sqq. Ante,p.657. SeeBuc an,
. . .
.32. 235.
4 Ante, p. 657.
.
h
:; It does not appear that the question of .dolus malus or .not could be dlsposed of by oat ,
though this is allowed where a libertinus is clai1?ing ingenu~tas, 9. ~. 1. 6. In C. 4. 19. 20 the
.effect is considered of the presence or absence of ~nstrumenta emptwnM.
6 40. 12. 34.
7 4. 6. 12; 40. 12.24. pr., 3, 25'.2; C. 7. 16. 14.
8 40. 12. 25. 2.
9 See, however, Maschke, op. c~t. 34.
10 4. 6. 12; 40. 12. 24. pr., 25. 2; 43.16. 1. 21.
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nowhere indicated 1. Karlowa thinks the cause is ordinata at the
~o.ment at which the distribution of parts is determined 2. Cujas thinks
~t IS at the absolute beginning 3, but the expression ordinata seems to
Imply that some matters have already been arranged4.
The effect of this quasi-liberty is indicated in many texts. Thus a
tu.tor can ~e appointed to the person in question, and the appointment
wIll be valId or not, according as he is judged free or not 5• He may
not. be put to the. tortu~e on the question of his liberty 6. He may have
actIOns even. ag~mst ~IS alleged dominus, lest they be barred by death
or lap.se of ~Ime., Se.rvlUs holding that in all actiones annuae-the only
ones In whICh In hIS day the point would have been material-time
began to run from the moment the lis was ordinata 8• This must presumably apply only where it is ex servitute, and thus the rule forms
some s~pport to the vie~ that the ordinatio is the distribution of parts.
If he .w~shes ~o sue a thIrd person, we are told that the question whether
the hs IS ordmata or not is immaterial, lest any person liable to action
have ~he power to postpone such action by getting someone to raise a
questIOn of status. Any judg~ent will be valid or void according to the
res~lt of the causa 9• The mam argument of this text is not very clear.
ThIS last rule seems to refer to the case of one claimed e libertate while
as we have seen the pri~ary rul~ itself can hardly have any b~aring
except on the case of a claImant ex servitute.
. The rule is,. or may .be, somewhat different if it is sought to make
hIm defendant In an actIOn.. We are told that if the domim~s (i.e. the
oth.er pa:ty to the causa) WIshes to sue him in any personal action, the
a~tlOn wI~1 proceed .to litis contestatio, but the hearing will be suspended
tIll a.fte~ J.udgm~nt In the causa liberalis, according to the event of which
the ~ud~c:um :VIII proceed or be useless 10. So if a third party wishes to
char~e hIm WIth ~heft or damnum, he must give security se iudicio sisti
l~st lie should be m a better position than one whose status was not in
d~sput~, l~ut th~ he~ring must be ~ostp?ned to avoid prejudicing the causa
hber~l~s . So, If hIS alleged dom~nus IS charged with furtum committed
by hIm, and he proclamat in libertatem, the trial is postponed so that it
.
1 S~e as to l~s i11choatC!', Fr. Vat. 263; Cons. 6. 8.9' see Roby R. P. L 2 402
tha; thIS expreSSIOn sometImes means lis c011testata.
'
,
'"
.
4 K:rlowa, R. R. G. 2. 1112.
3 Cujas, Observ. 18. 23.

It· 1
IS C ear
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26.5.17.

thi~ ~:~t~~ ~~tfl~d ~er!~ f:r~:';~h~Ot~t~~~ on any matter elaims to be free, Hadrian rules that
9 40. 12. 24. pr.
8 h. t. 24. 1.
h
33. 1. . l. 2 . . He may have procurators in business or litigation and may be a procurator, 3. 3.
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may be transferred to him if he is really free, and the actio iudicati may
go against him 1. So an interdict unde vi brought against him, while he is
proclaiming, can result in a judgment of restitution after he is declared
free 2. The difference of rule may be only apparent, since the main text
dealing with action by the man does not say that it is to be fought out
before judgment in the causa, and emphasises the importance of getting
it as far as litis contestatio 3•
But the rule that he is pro libero has limitations. Thus a person
whose status is in question may not enter any militia, whichever way
the claim is made 4. If a person claiming ex servitute does so become a
miles, he will be expelled, and as the text says he is to be treated like
other slaves 5 he is presumably liable to capital punishment if he proves
to be a slave 6• Our text adds that a miles calumnia petitus in servitutem is not expelled, but r-etinetur in castris 5• As it would be impossible
to say whether there was calumnia, till the causa was decided, the rule
deducible from the texts would seem to be that a man claimed e libertate
was not expelled from a militia unless and until declared a slave, but
that no such person could become a miles pending the causa.
The law as to his relation with his master presents some difficulty.
Gaius tells us that he still acquires to his master if he .really is a slave.
He adds a doubt for the case of possession, since he is not now possessed
by the dominus, but disposes of it with the remark that there is no
more difficulty in this case than in that of a fugitivus, by whom his
master can certainly acquire possession 7• It may, however, be remembered that a fugitivus is still possessed, and though this doctrine was
disputed, and rests mainly on the authority of Nervafilius, a Proculian 8,
it is certainly held by Gassius and J ulian 9, leaders of the school to which
Gaius belongs. Paul discusses the matter in two texts 10, the conclusiolls
of which are that in a claim ex servitute, where there is no suggestion
that the man was in libertate before the issue was raised, the domim~s
continues to possess the man unless he is declared free. So also if he
has run away, but has been away for so short a time or in such a manner
that he has not before his capture established himself in libertate. But
if he has definitely attained .the position of apparent freedom, and on
capture, or without capture, raises, or is ready to ·raise, the question of
status, the master no longer possesses him. It is clear that for Paul the
decisive point is the definite and express repudiation of the master's
authority. This is more than is involved infuga or even in ·acting pro
Ibid. See also 9. 4. 42. pr.; Koschaker, Translatio iudicii, 220.
43. 16. 1. 21.
.
s 40. 12. 24. pr. Nothing is said as to actions in rem, in which, as to claims e l~bertate, the

1
2

risk must have been the same.
4

49. 16. 8.
25. 2.
3. 10 j 49. 3. 15. 1.

7 40. 12.
10 49. 2.

5

8

40. 12. 29. pj'.
Ante, p. 270.

6

9

49.. 16. 11.
41. 2. 1. 14.
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libero, and we have seen that even in that case many jurists thought
the master lost possession 1. Paul does not actually consider whether
possession could be acquired through such a man: probably it could
where the master still possessed, and could not where he did not 2•
It is clear that there were disputes. Traces of these are left in the
case of an acquisition which required iussum, where that iussum was
given and disobeyed. Justinian discusses the case in which X, claiming
freedom from A, is instituted by B. A orders him to enter but he
refuses. A cannot treat him as his slave: he is pro libero. Can any
penalty or pressure be imposed ? Justinian tells us there had been
much doubt on this matter and he decides it by what he calls a subtle
distinction. If in the institution the man was described as the slave of
A, he can be made to enter and in that case whatever the issue of the
causa liberalis he will get no benefit and incur no risk. If he was
instituted as a freeman he will not be compelled to enter, whether the
causa liberalis were e libertate or e servitute; the hereditas will await
the issue, and he will enter at his master's iussum or, if he likes, on his
own account, according to the result 3. In the first case the decision
may result in an acquisition by A through a slave in whom he had no
right or possession.
The issue affects only the parties, and thus does not decide the
status of anyone else. Thus if a woman's status is being tried, the
decision of it will not determine the status of her children born before
the hearing. But Constantine enacted that if a child were born to her
during the causa, it should have the same fate as the mother, i.e. its
status would be governed by the decision in her case 4•
Though the person whose status is in question should d.ie pendente lite,
other matters may ultimately be affected by the decision. Thus he may
have made a will, or the man who bought him may have a claim for
eviction against the vendor. Accordingly the adsertor is bound to go
on with the case, and in Justinian's law, adsertores being abolished, the
buyer can take up his claim, and require the vendor to prove the
slavery 5.
The lex Iunia Petronia provided (.A..D. 19) that if the iudices were
equally divided the judgment musb be in favour of liberty, though in
other 'cases of equality it would be for the defence 6. There were also
1 fi'!"te, pp. 270 sqq., where we hav~ already considered the shifting views held on this point,
so critIcal for any theory of posseSSIOn. Paul's texts may represent uncertain views See
Koschaker, Translatio Iudicii, 220.
.
2 ~he master. D?-~y be in other pasitions than that of ownel:, a point material in all these
questIOns of acqUISItIOn.
s C. 6. 30. 21.
( C. Th. 4. 8. 4 = C. 7. 16.42; cp. C. 7. 16. 17. 1.
5 C. 7. ~7. 2.; 7.21. 3. Burden of proof on vendor, in conformity with the rule where a slave
bought claImS lIberty, C. 8. 44. 21.
6 40. 1. 24. pr.; 42. 1. 38. pr.

CH. XXVIII]

Effect of J udgment

665

many constitutions directing them to decide in favour of liberty if the
evidence seemed equal 1.
If the judgment is against the slave it will be simply eum servum
esse 2. But if it is in his favour the form of the proceeding affects the
judgment. If he is defendant, and the plaintiff fails to prove his case,
the judgment is eum servum (Agerii) non esse, i.e. that he is not the
slave of the plaintiff. If the person claiming liberty is the plaintiff, the
judgment will be eU?n liberum or (ingenuwm) esse, which besides that it
bars the defendant, puts the plaintiff into the position 6f one bona fide in
libertate 3 • A result of this distinction is stated in a text which says
that if the person claimed desires to take the burden of proof on himself
he is to be allowed to do so; the point being that, if successful, he will
get a more satisfactory judgment 4• In one text we are told that if judgment goes in favour of the alleged slave because the claimant of him
does not attend, the effect is to bar the claimant, but in no case to make
the man an ingenuus. Ulpian thinks indeed the wiser course in such a
case is to give the man his choice of a postponement, or a hearing there
and then. If he chooses the latter and wins, the judgment will be eum
servum (Agerii) non esse but not ingenuum esse. This can injure no one
but the absent claimant. If, however, the man is claiming ex servitute,
there should be an adjournment, to avoid. a judgment eum ingenuum
esse, unless, as Hadrian is reported as saying, there is some special
reason, and a very clear caseS.
If the dominus wins he need not accept damages, but may take away
the slave 6, and conversely, damages to the slave, in lieu of liberty, are
inconceivable, since they will not go to him, and, moreover, liberty is
not capable of estimation in money7. But the pleadings may entitle
him to an actio iniuriarum, or calumniae. To found such a claim the
attack on his status must have been unjustified and improbus, i.e. made
in knowledge that it was unfounded. Paul tells us that those trying
such cases (in his day they were cognitiones) might punish calumnia
with exileS. It was immaterial which way the action was brought 9• It
was iniuria to call a freeman a slave 10: a jortio1'i, if, when called on to
support the allegation, the person so speaking failed to do SOIl.
1 40. 1. 24. 1. Paul cites Pomponius as saying that if one iudex tak~s ~'efuge .in a rem non
Ziquere, the others, agreeing, can give judgment, since in any case the maJorIty deCIde, 42. 1. 36.
As to the iudices, ante, p. 654.
2 C. 8. 44. 18.
a h. t. 21; C. 7. 19. 5, 6; C. 9.35.10. His proof must shew how he is free and thus may
shew his inge,nuitas, post, pp. 672sq.
4 40. 12. 39. p1·.; P . 5. 1. 6. As to absence of a party, ante, p. 658.
5 40.12.27. 1.
6 h . t. 36.
7 50.17.176.1.
S P. 5.1. 7; D. 40.12. 39.1; 47.10.12; C. 7.16.31.
947.10.11. 9, 12.
10 h. t. 1. 2.
11 C. 9~ 35. 10. But a buyer continuing to oppose the. claim in order that he may recover the
eviction penalty, which he might not be able .to get if he let the case go by default, was not
li~ble ex iniuTia, 40. 12. 26; 47. 10. 12.
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The alleged slave on getting judgment will be able to recover any
property which the soi-disant dominus has detained 1. There may obviously be difficulties as to what this amounts to. In general one would
suppose he would in any case take all but what his holder could claim
to have acquired as a bonae fidei possessor of him. But there is a dark ,
text credited to Paul, which says that a certain senatusconsultum
provides that he shall keep only those things which in domo cuiusque
intulisset. It is not clear whether this means brought in with him or
took away with him 2. The statement looks like a rule of thumb way of
avoiding the difficult questions which might arise. Taken in conjunction
with the cognate rules we have already considered 3, the text, if it is to
be taken as genuine, seems to imply that where possession of a slave
ended by a causa liberalis, the traditional rules as to acquisition were
set aside. But as to what the rule really was we have no information
beyond this meagre text 4•
The rights created would not necessarily be all on that side. The
late master might well have claims against the quasi-slave for damage
done to him in various ways. Gaius and Ulpian tell us that an actio in
factum lay against the man for damnum done by him while bona fide
possessed by his putative master, the former expressly limiting the action
to the case of dolus malus 5• Lenel holds 6, on account of the remark
of Gaius 7 that the existence of the limit certum est, that the limitation
to damage done dolo malo was not in the Edict. He seems indeed to
think the limitation nOIl-existent in classical law, since the illustration
given by Ulpian is certainly not one of damnum dolo datum 8• But this
seems to be an interpolation: it purports to be a case of damnum to the
possessor and is in fact nothing of the kind. And it speaks of the holder
as bona fide dominus, which hardly looks genuine. There is no such
remedy for furtum, perhaps because the possessor, being noxally liable
for him, for theft, cannot have an action for theft by him 9. For this
purpose the holder is pro domino. The limitation to the case of dolus
may mean no more than that the special remedy was aimed at misconduct.
Paul tells us 10 that in the actual causa liberalis the iudex may cast
the man in damages for theft or damnum, and there is no limitation to
dolus. He is speaking of a cognitio and in all probability of wrongs
done pending the causa. There is no difficulty in th~ claim for furtum
here as the possession has ceased. It does not seem that under the
formulary system the iudex would have had the same power l l•
C. 7. 16. 31.
40. 12. 32. The words in domo cuiusque intulissent are commonly taken to mean brought
into the master's house, and to express the ordinary rule as to acquisitions ex re or operis.
S Ante, p. 664.
4 See post, p. 674.
5 40. 12. 12. 6, 13.
6 Ed. Perp. (2) § 181.
7 40. 12. 13.
8 40. 12. 12. 6.
9 Ante, p. 107.
10 40.12.41.
11 See Girard, Manuel, 705. '
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In addition to any claim against the man who has recovere.d ?is
freedom, the putative owner may, as we have seen, have an eVlCtlOn
claim against his vendor, if he continues the causa to judgment!. If,.
however, the judgment is in his favour, he can in an appropriate case
proceed for calumnia against the adsertor or any other person who set
up the claim on behalf of the slave 2•
There are other results, outside the field of obligatio. There is a
general rule that any person who attacks a testator's status forfeits any
benefit under his will3. On the same principle, a patron of full age who
claims his libertus as a slave has no bonorum possessio contra tabulas4,
and one who so claims the libertus of his father cannot claim, unde
liberi patroni or contra tabulas 5• If the attack was begun before the
patron was 25 the penal consequence does not result, whether it was he
or his tutor or his curator who made it6. It does not result if the claim
is abandoned before judgment, or if, where a judgment is actually gained,
wrongly, in the patron's favour, he learns the truth and allows the
apparent slave to go free-in libertate morari. Even where the patron
is excluded, his children not in potestas are not affected, at least after a
rescript of Divi Fratres 7• Most of these texts are expressed of the
patroni filius, the commonest case, but the rule is equ~lly appl~cable. t?
the patron himself. It is edictal and thus does not dIrectly affect CIVIl
law rights of succession, but they are no doubt sufficiently provided for
under the general rule above stated, laid down in, or in connexion with,
the lex Papia Poppaea.
The effect of the judgment on the man's status has already been
incidentally considered, but it is necessary to examine it more in detail.
(a) Where the judgment is in favour of the man whose status is
attacked. The main rule is that the judgment finally bars that particular claimant: he cannot proceed again 8, and there is no restitutio in
integrum, or rescission even on the ground of minority 9. There may of
course be an appeal, and as the court which tries the case is the highest,
the appeal is to the A uditorium lo • We have already considered the case in
which the judgment is rescinded after five years ll • One text, of Macer I2,
tells us that if my libertus is adjudicated the slave of another, me inter1 C. 8. 44. 18,21,25.
2 G. 4. 175.
.
S 34. 9. 9. 1. The rule applies only where the claim is e l~be1·tate.
The other is unlikely,
Ulp. 20. 11; D. 28. 1. 14, 15.
4 38. 2. 14. pr.
.
.
I
h
16 1 h
5 h. t. 9, so where the claim is of a share or of any right mvolvlI~g s .avery, . t.
. ,were
the claim is e libertate, h. 1. pr. It does not apply where the claIm IS merely to secure the
eviction penalty, h. t. 30.
8 C 7 16 4 27
6 h. t. 14. 1, 2.
7 h. t. 16. 2-4.
.. . , .
9 4. 3. 24; C. 2. 30. 4.
10 C. 2. 30. 4; 7. 16. 4.
.,.
.
.
11 40.12.29.1; ante, p. 650. A man who has won in a causa l~b~ral~s brmgs a claIm agamst
his late claimant. The defence is raised that he is the slave of a thIrd par.ty. There can be no
causa liberalis between these parties, but the judge in the action will look mto the matter, C. 7.
19. 4. There is of course nothing to prevent a claim by the alleged owner.
12 42.1. 63.
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veniente, the effect is to bar me from any claim. The case is oiven as an
illustration of the rule that one is barred by a judgment which is the
result of his assent whether he is an actual party or not. In what
capacity the patron is contemplated as intervening does not appear: it
may be that he is adsertor.
We have seen that the claimant of the man may appear by procurator.
There is here some risk, since res iudicata against a procurator is not
necessarily so against his principal. And as there is virtually a claim
of ownership in all cases, the security de rato is always exacted, though '
in general it is given only by the plaintiff's procurator 1.
The barring effect is only that of an ordinary judgment, and thus
no one is barred who would not be barred by a judgment, and the bar
applies only to claims under the .old title, and not to a new title acquired
from a third pers?n, in no way affected by the judgment. Where judgment had been gIven for the slave, and the real owner of the slave, after
the judgment, made the defeated litigant his heres, it was clear on the
authority of Labeo and Iavolenus, that the old judgment was no bar2.
Cb) Case in which the judgment was against the person claiming
liberty. Merely bringing a claim, and abandoning it, has no effect
on status either way 3. Texts dealing with the effect of judgment are
few and are in at least apparent conflict. Gaius says that sometimes a
claim may be renewed ex integro, as, for instance, where a condition is
now satisfied which was not so at the first hearing 4• The nature of the
illustration shews that in the opinion of the writer, the decision was
final between the parties. On the other hand Cicero says5 that where
the Decemviri had decided wrongly on such a case it could be renewed
as often as was desired-a solitary exception to the general rule as to
res iudicata, based on the view that none could lose his liberty without
his own consent. Quintilian in one text speaks of adsertio seQcunda, the
case having been heard before 6, and in another of secunda adsertio, tried
before other judices 7 • Martial 8 speaks loosely and allusively of a third
or fourth hearing which is to have a decisive effect. Finally Justinian
in his constitution 9 by .which he abolishes the need of adsertores, declares
that the leges which formerly required such cases to be examined a
second and third time are for the future to be out of application. He
adds that the requirement was due to the absence of an appeal which
he has now provided, and which, in turn, ad secunda m inq1tisitionem
min'ime deducetur,' by colour of the aforesaid laws. With this collection
3. 3. 39. ,5. For the remedy where the alleged dominus does not ratify the intervention of
a pTocw'ato1' on his behalf, so that he can again claim, see 46. 8. 8. 2,
'
2 40. 12.42. It should be noted that a judgment, eum inge'fl:uum esse (ante p.665) has the
advantage that thet:eafter he is in possessio ne ingenuitatis.
"
,3 C. 7. ~4. 7.
4 40.12.25. 1.
5 Cicero, de domo, 29. 78.
: Qumtll. Inst. Orl:\t. 5. 2. 1.
7 Id. 11. 1. 78.
8. Martial, Epig. 1. 52.,
C. 7.17. 1.pr.
1
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of statements telling a similar story, but differing in details, it is not
easy to say what the law really was. One hypothesis is that up to the
time of Justinian there was a right in the defeated claimant of liberty
to bring the matter up again, either as often as he liked, or for a limited
number of times, and that Justinian provided a regular system of appeal,
and suppressed the rule, inserting the text of Gaius in a modified form
so as to make it represent the current law!. Schlossmann 2 observes,
with reason, that the text of Gaius looks perfectly genuine, and he
distinguishes. He thinks that Justinian, Cicero, and Quintilian, are
considering a claim e libertate, and laying down the rule that this case
could be brought up again if the decision was against liberty, while
Gaius is certainly dealing with one e servitute. But there are some
difficulties in this, perhaps in any, solution. It is not advisable to
attach much weight to Cicero's text 3• He bases his rule on the ancient
tradition that civitas could not be taken away, but if lost at all was
always voluntarily resigned, a principle of which little is left in the
Empire. His allusion is to a rule which differs materially in substance
from that suggested by the ot.her texts. He speaks of a privilege by
which one who has, so to speak, become a slave by judgment, may yet
repeatedly make his claim to liberty and civitas. Justinian bases the
rule he is abolishing on certain leges 4, and the language of Martial 5,
Quintilian 6 and Justinian seems rather to refer to a necessary precautionary repetition which every adsertio had to go through, and none
of these texts contains any hint that the rule was confined to the case
in which the alleged slave had been defeated. Moreover Justinian's
abolition of a rule which gave an alleged slave several chances, if that is
what he did, 'is an odd provision to call a clementior terminus. This all
points to a conjecture that there was a rule, of which the source is now lost,
requiring all adsertoriae lites to be gone through twice (or more) before
different iudices 7, before a decision was come to. The whole thing would
be one trial, and would amount to res iudicata whichever lost s. Such a
rule would be a natural descendant of the principle invoked by Cicero.
It avoids the apparent conflict created by the text of Gaius, and it gets
rid of another difficulty observed by Schlossmann 9. Constantine, in his
enactment as to circumductio 10 , provided that the slave handed over to
the claimant by decree of the magistrate, for lack of an adsertor, could
renew his claim if he ever found an adsertor. There is little point in
40. 12. 25. 1. So Bethmann.Hollweg, cited Schlossmann, Z. S. S. 13. 228.
loc. cit.
3 Cicero, de domo, 29. 78.
C. 7. 17. 1. pr. Probably not the XII Tables; see his similar language in C. 3. 22. 6.
s Epig. 1. 52.
6 Inst. Orat. 5. 2. 1; 11. 1. 78.
7 See Quint. Inst. Orat. 11. 1. 78. Parte victa in this text does not imply defeat of the
adsertor.
8 C. 7. 14. 5 appears to refel' to a case not proceeded with.
9 loc. cit.
10 C. Th. 4. 8. 5; ante, p . 655. It is possible that the repetition was not required in all cases.
1
2
4
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this if he could always do so, since there is no reason to suppose the
decree more binding than a judgment. But it is quite intelligible on
the view here adopted. It must, however, be admitted that it does not
express the same law as that Oicero is discussing: it is necessary to the
present contention to suppose that his principle was superseded by
express legislation, providing for exceptionally careful trial.
There might be more than one claimant. It is clear that persons
claiming lesser rights, such as usufruct or pledge, can raise a causa
liberalis, although some one is already doing so as owner l • In such a
case both claims are sent to the same iudex, and it is immaterial whether
the lesser right is cla~med through the same owner or another2. If
claimants of usufruct and ownership are acting together and one is
absent, Gaius doubts whether the .case ought to proceed, since the one
present may be injured by the carelessness or collusion of the other.
He, or more probably Tribonian, settles the point by saying that one
case will go on without prejudice to the other, and, if the other claimant
appears soon enough, the same iudex will hear them both, unless the
litigant who appears late has some objection to that iudex on the
ground, e.g., of enmity 3. So where two are claiming common ownership
a senatusconsult provides that they shall ordinarily go to the same
iudex. But if two claim separately, each in solidum, this is not necessary,
since there is not the same danger of a conflicting decision 4.
If there are two claimants of a common ownership and for some cause
their cases are not tried together, it may happen that o~e loses and th~
other wins. What is the result? Gaius asks the question if the victory
of one ought to benefit the other, and says that, if you hold that it does,
then the defeated one can sue again, meeting the exceptio rei iudicatae
by a replicatio. If it does not benefit him, to whom does the share
go? Does all go to the one who gained the action? Does part vest
in the opposite party to the suit? Is it a res nullius? Gaius
appears to think it all vests in the winner 5, the reason assigned being
that a man cannot be pro parte free. In form, Gaius is merely
settling the question what is to happen if we reject the view that it
may go to the loser. It is to be presumed that he does reject this view,
though he does not exactly say S06. J ulian discusses a similar case 7 : that
of two separate claimants pro parte, and opposing judgments. The text
remarks that the best plan is eo usque cogi iudices donec consentiant, but
it does not ~pp.ea~ ~o~ or by whom this is to be done . . If it proves
40. 12 . .8. pr.
2 h. t. 8. 2. The claims might be hostile.
h. t. 9. pl'.
. 4. h. t. 8. 1, 9. 1.
h. t. 9. 2, he will have an actio utilis to recover it.
.
.
.
.
40. 12. 9. 2. Ulpian gives a like decision in the somewhat similar case of a free man
selling himself to two men, one of whom knows of the fraud (h. t. 7. 3), but here the .loser is a
7 40 .. 12.30.
wrongdoer.
1
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impossible, Sabinus Oassius and J ulian ag~ee that all · goes to t~e
winner since it is absurd to talk of a man bemg half free. The POSSIbility ~f the loser benefiting by the judgment is not considered.. The
text adds that, favore libertatis, the man is to be free, paying a faIr pr~:
portion of his value to the winner. Mommsen thinks this last remark IS
Julian's but the contrast between this and the earlier part of the text,
and the' nature of the rule itself strongly suggest the hand of Tribonian.
The remark in the beginning of the text that the iudices, who have
already given judgment, are to have pressure put on them, donec consentiant, may be from the same source.
.'
The question of liberty might be entangled or combIned wIth some
other question. We have already had occasion to advert to the general
rule as to pecuniary causes, not connected with .hm"editas: they are to
be suspended so as not to prejudice the causa liberalisl. If by chance
such a case has been tried first it must not be allowed to produce any
prejudicial effecV. The rule is illustrated in many texts, of. which .the
majority are in one title of the Oode. Where A ~as a complaInt ~gam~t
B, who alleges that A is a slave, the Praeses decIdes the c~usa l~beral~s
first and · then if the man is declared free, proceeds WIth the other
mat~er3. An ~ccusation is made against a woman. It is claimed, but
disputed that she is an ingenua. The ca~tsa liberalis must be brought
first in ~rder that it may be known how she should be punished 4. A
cau;a liberalis is pending: the alleged dominus seizes something said to
belong to the man claimed as a slave. It is clear that the. causa must
be tried before the furtum, and if it is e ~ervitute, no ru~e IS ~eces~ary.
But if it is e libertate, he must give the thmg back, secunty bemg gIven
rem salvam fore. If no security can be obtained, ~he thing ~ust be
given to a sequester till the decision, an allowa~ce bemg made, If necessary, out of it, for the man's expense~ .. If I~ was. stolen before any
question of status was raised and, a declsIO?- bemg gIven that t?e ta~er
is bound to return it, he raises the questIOn of status to aVOId dOIng
so he will have to restore it without any security 5.
, On the same principle, if a hereditas is claimed, the question of the
testator's status, if raised, must be settled first 6, though an interdict for
the production of his will may issue meanwhile, as this can have no
prejudicing effecV. Where a man is claiming an inherit~nce, and h~s
claim is disputed on the allegation that he is a slave, but hIS freedom IS
Laid down as a general rule by Claudius, 40. 15. 4.
.
2C.7.16.2.
3c.7.19;~. .
.
4 h. t. 3.
Other illustrations shew that it was immate~'lal whether ~he ~ausa IS first set up
and the other issue raised before it is decided, or the questIOn of status IS ralsed as a reply to a
claim: in both cases the causa must be decided first. See, e.g., C,. 7. 19. ~, 6; C. 9. 35. 10;
D. 40. 12. 24. 4; 9. 4. 42. pT. These last are noxal cases: as to certam questIOns of procedure
herein, ante, p. 108.
7 43.5.1. 7.
6 C. 3. 31. 8.
5 C. 7. 19. 7,jin.
1
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not claimed under that will, the causa liberalis must be tried, and the
will may not be used as evidence that he is free 1. A similar rule is laid
down in the Code, but the text goes on to say that if a claim for a
hereditas is pending, and the defence is raised that the plaintiff is really
a slave, a causa liberalis is to be set on foot. But, it seems, the action
for the hereditas is to proceed and if judgment is now given for him in
that action, he need prove no more in the causa liberalis. The point
seems to be that as he is really in libertate the burden of proof is not on
him. The text is obscure 2 and it may mean that the court will decide
the issue of status incidentally 3.
Where the liberty is claimed under the will, new rules apply. The
validity of the will must be decided first: this is provided by senatusconsult, to avoid prejudicing that question by the decision of the causa
liberalis 4. Thus if the testator has been killed the causa liberalis will
not be decided till the cause of death has been investigated 5. Of course,
res indicata on a point arising out of the will will not affect the
liberty 6. Trajan provides that a causa liberalis must be postponed till
a pending querela is decided 7, but Pius lays it down that there need
be no postponement to await a querela. He enacts that where a man,
freed and instituted by will, has his status disputed, and is in de facto
possession of the hereditas, he can refuse to meet the liberalis causa
on the ground that he is prepared to meet, first, claims affecting the
validity of the will. This, says Pius, is because the other side can at
once hasten matters by bringing the querela. But, if he is not in
possession, a reasonable time must be allowed him in which to bring the
hereditatis petitio, and if he does not, the causa liberalis will proceed 8.
The matter might be further complicated by the Carbonian edict.
If the claimant is alleged to be a supposititious child, and in fact a
slave, the Carbonian edict requires the whole matter to be postponed
till he is pubes. But this has nothing to do with the causa liberalis l
it would be equally true if he were not alleged to be a slave 9 •

that no such claim could in any case be made, after a lapse of five years
from a traceable manumission 1. Such c~ses would normally arise in
connexion with property questions, and, apparently, they were always
tried by praeiudicium 2• Suetonius speaks of a recuperatory procedure 3,
but probably the reference to recuperatores was made only when, as i~
the case he records, the claim was e latinitate. The earliest traceable
case of one is of N ero's time, where the forced nature of the transaction
suggests a cognitio4. Gaius speaks, however, of a formula 5, and Justinian
uses language with the -same implication 6. But it is clear from the
language of Diocletian, who directed it to be tried without any deputy,
by the Praeses, that this was already a possible mode of trial 7• It was of
less social importance than a causa liberalis and thus, though there is
no evidence about arbitration, it is clear that it might be decided by
iusiurandum 8. Though a pact could not give ingenuitas, it is clear that
a transactio would bind the patron to regard the man as an ingenuus,
though it would not bind any other person 9. We have seen that
ingenuitas could not be disputed after a man's death 10, though the
question might be raised to shew that an apparent libertinus was really
an ingenuus ll . Conversely, one who had allowed himself to be sold and
had afterwards been freed could not claim ingenuitas 12• In the case of
unwillingness, of the party directly affected, to proceed, others might act
for him as in a causa liberalis 13, and if, a decision having been given
against him, he declined to appeal, his paterfamilias might do so, within
the proper time, as if it had been his own case 14• The burden of proof,
says Ulpian, is on him if he . is claiming e libertinitate, and on the
claimant if it is ex ingenuitate, but if he wishes to take the burden of
proof in order to obtain a more favourable judgment, he is to be permitted
to do SOI5. Elsewhere he tells us that if the man admits being a libertus,
but alleges that he is a libertus of another person, the ordinary praeiudicium will be given whichever party asks for it, and that in such a
case the burden of proof is always on the patron l6 • There seems little

Claims of Ingenuitas e libertinitate are not within our real subject,
but they are so closely connected with it, and so similar in principle, that
it may be well to say a word or two about them. We have already seen

Ante, p. 650.
40. 14. 6. Based on the Edict, In. 4. 6. 13. See Lenel, Ed. Perp. (2) § 141.
4 Tac. Ann. 13.27; D. 12.4.3. 5.
Suetonius, Vesp. 3.
6 In. 4. 6. 13.
;; G. 4.44.
8 C. 4. 1. 6.
7 C. 3. 3. 2; cp. C. 4. 1. 6; 7. 14. 5. '
9 C. 7. 14. 8.
10 40. 15. 1. 3. At least after a pronuntiatio of ingenuitas.
11 h. l. 4.
lZ 40.12.40. Mommsen. The case might be tried in absence of a party, duly summoned,
but in case of absence beyond seas there might be nine months delay to allow of his appearance,
C. 7. 16. 40; C. Th. 2.7.3 = C. 3.11. 7.
IS 40. 12. 3. 3.
14 49. 4, 2. 2.
15 22. 3. 14. As to amount of proof, we are told that instrumenta and a1'gumenta ·are to be
used, as soli testes non sufficiunt, C. 4. 20. 2. This rule, which may have applied to causae
liberales, has many possible meanings which are discussed at great length by 'the early commentators (see Haenel, Diss. Domm. 406). No doubt here as in causae liberales, lost instrurnenta
would suffice, C. 4. 19. 20. The loss would be proved by soli testes. Probably the rule means
no more than that the oath of his friends that he was ingenuus would not suffice.
16 40.14.6.

1

5. ~. 7. 2, Pius.

Probably

declarato~':y.

.

.2

9. 7. 19. 2.

It may be corrupt.

. s GalU~ tells us (40. 12. 25. pr.). that ~f .a legatum opt~~ms IS left to a man who is claiming

liberty, alwnde, the same rule applies as If It were a hered~tas. The question is whether he can
be compelled to exercise the optio. We have already discussed the doubt and Justinian's
solution in the case of he1'editas (ante, p. 664); the rule is to apply here, mutatis mutandis.
4 5. 3. 7.pr.
5 40.12.7.4.
6 Thus where an action claiming a legacy has been lost, this is immaterial in the causa
liberalis, as res inter alios acta, 44. 2. 1; C. 7. 16. 2; cp. C. 7. 19. 2.
75.3.7.p1'.
8 h.l.1.
9 37.10.3.11,6.3. We have already seen that in any case the trial may, for cause she-wn,
be postponed to puberty, 37. 10. 3. 11; ante, p. 659.
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reason for the exception if the claim is e libertinitate, which perhaps it
would rarely be.
Pending the hearing he is in the position in which he apparently
was when the issue was raised 1. The judgment will be ingenuum esse
or non esse libertum A uli Agerii, according as he or the claimant had
the burden of proof2. There was a right of appeaP: apart from this
there is no evidence of any right or need of rehearing 4. As between
the parties it was a res iudicata, and pro veritate however false 5. And
thus in the case of Paris where the judgment was glaringly false and
compelled by the Emperor, he could recover what he had paid to secure
his manumission 6.
It is clear that property relations would need adjustment. Paul and
Pomponius tell 7 us that the successful claimant of ingenuitas could keep
what he had acquired unless it was ex re manumissoris, but must return
what was ex re, together with gifts from him, and of course what had
been taken without his consent. Both of them are commenting on the
words of a senatusconsult which dealt with the matter, shortly stated elsewhere as enacting that quae de domo manumissoris habent ibi 'j'elinquant,
words which there too are explained as covering even legacies by the
late owner to the libertus as such 8. A rule of this kind was necessary,
in view of the fact that all that such apparent liberti acquired was their
own, while their position in their supposed patron's household gave them
opportunities of acquisition through him, and in matters which really
concerned him, somewhat to his detriment, and such as they certainly
would not have enjoyed as ingenui. The rule is not, here, open to any
such objection as that which can be made to it as applied to claims of ,
ingenuitas ex servitute 9•
These claims of liberty and ingenuitas were of course mere nullities
if there was no iustus contradictor, i.e. the other side made no genuine
claim to be patron or dominus 10 • But, apart from this there was obvious
room for collusion, and there were severe rules dealing with this possibility. In one text we are told that where a slave committed stuprum
with his domina, and w'as by her collusion,' with a pretence of captivity,
declared free and ingenuus, this was void 11. ~nd Gaius says that ' a~yone
who proved that a causa liberalis ·had been gone through collusively,
and the man declared free, had a right, by a senatusconsult of Domitian's
C. 4. 55. 4.
2 22. 3. 14.
.
S 49. 4. 2. 2.
C. 7. 14. 5 does not speak of rehearing.
5 1. 5. 25.
12.4.3.5; Tac. Ann. 13. 27.
7 40. 12.32; 40. 14. 3.
B C. 7. 14. 1.
.
l
'
. .
9 Ante p. 666. It is quite possible that the whole allusIOn to s avery m 40. 12. 32 IS mterpolated. It may be added that a l~b~rt~nus who los.es his . case ?oes 'not lose his position as a
libel·tinus, C. 7. 14. 13, and it is an 2mw~a to attack 2ngenu2tas WIthout reason, h. t. 5.
10 h. t. 1.
11 C. 7. 20. 1.
.
.
1

4
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ti~e, to claim the slave 1.

In the case of claims of ingenuitas e libertiA senatusconsultum Ninnianum provIded penaltIes for such collusion, and a reward for the detector2.
Marcus Aurelius seems to have legislated freely on the matter. He
p~ov~des that collusion as to ingenuitas can be shewn at any time
":'IthIn five years fro:n t~e judgments: the quinquennium being cont~nuurn, but not runnmg tIll the person whose collusion is in question is
p~bes, as, otherwise,. since ~e could postpone the case, the proceeding
mIght be rendered ImpossIble. It IS enough that it be begun within
th~ .five years4, and time does not run to bar the real patron, if the
ongm~l decree was given without his knowledge, alio agente 5• The
Collu.sIOn may be shewn even by an extraneus, if he is a person who is
quah~ed postulare pro alio 6 , and if several come together to shew
collUSIOn there must be an enquiry to see which is the proper person on
ground~ of mores, age, and interest7. We are told by Hermogenianus
that a Judgment in favour of ingenuitas can be retracted for collusion
only o~ce~. This remark ~ay mean that it can be attacked only once!),
but t~IS IS open to the ?bJection that it would provide a way to new
collUSIOn. As the same Judgment could hardly be retracted twice it is
possible that the meaning may be, that if, after a decree has' been
" retracted" for collusion, the claim of ingenuitas is set up again and
the decision repeated, there can now be no further attack on the g:ound
of collusion 10.
W~e~ the judgment is retracted, the detector becomes patron 11, and
the ongmal patron loses all patronal rights 12. The man becomes a
.libertinus ag~.in~ but .only from. the ~ecisio~lY, for this is not an appeal,
and the res ~udwata IS pro ventate tIll rescmded. He loses the i·us anuli
aurei, if he had it before the collusive decree 14•
The normal case is of course of one patron and we hear little of
the more complex case. Papinian, however, discusses the case of one
declared ingenuus by the collusion of one of his patrons, the collusion
being detected by another. He decides that the alleged ingenuus loses
the ius anuli aurei, and certain alimenta due to him from a third
patron 15, and it may be presumed that for the future two parts of the
iura patronatus vest in the detector.
n~tate texts a.re more numerous.

40.16.1. Ninnianum? C. 7. 20. 2.
2
40. 10. 2; 40. 16. 2. pr.
4
40. 14. 1, 5.
6
7 h. t. 5. 1.
B
9 Otto and Schilling, ad h. l.
~~ Death of the man affected ends the matter, 40. 15. 1.
2. 4. 8. 1.
12 C. 6. 4. 4. 6.
14 40. 10. 2.
15 h. t . 1. 1.
1
S
5

C. 7. 20.2.
40. 16. 2. 1-3.
40. 16. 2. 4.
h. l.pr.
3.
13

40.16.4.
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CHAPTER XXIX.
EFFECT AFTER MANUMISSION OF EVENTS DURING SLAVERY.
NATURALIS OBLIGATIO.

THE rules affecting this matter are of gradual development: they
are, in the main, a result of three principles, not wholly consistent with
each other, and are themselves modified by the increasing recognition
of the individuality of the slave. The three principles are:
1. Noxa caput sequitur, a rule applied to delicts 1•
2. In matter of contract, the slave naturaliter obligat et obligatur 2•
3. The slave on manumission becomes a new man (and OIl reenslavement, another man again 3). The change is analogous to capitis
deminutio, but it does not amount to this, as a slave has no caput.
Servile caput nu.llum ius habet, ideo nec minui potest': servus manumissus
capite non minuitur, quia nullum caput habet 5•
80 6 far as concerns delicts to the slave, there is not much to be said.
The only one which can well be conceived is iniuria, and we are told,
emphatically, that he can have no remedy for that after ' manumission 7.
A theft of the man, or damnum to him, is a delict against his dominus,
with whom the right of action remains, notwithstanding manumission
of the slave 8. If the slave stolen or injured were instituted and freed
by his dO'ininus, he would presumably acquire these rights of action
as he did others. This is implied by two texts which deal with an
exceptional case 9• We are told by Ulpian, Marcian and Marcellus that
if a slave who has been injured is instituted by his dominus, with
liberty, and then dies, his heres will have no actio Aquilia. Marcian
gives as the reason the fact that the case is now in a position in which
the right of action could not possibly have arisen. Marcellus cites
from 8abinus the reason that the heres could not have an action which
1
4
6

7
8

Ante, pp. 106 sqq.
2 44. 7. 14.
4. 5. 3. 1.
5 In. 1. 16. 4.
As to servile cognation, ante, pp. 76 sqq.
47. 10. 30. pr. As to delicts to the peculium, ante, p. 194.
47.2. 46.pl·. So of damnum to the man, 9. 2. 15. 1.

3

46. 3. 98. 8.

9

9. 2. 15. 1-16, 36. 1.
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would not have been available to the deceased. The reasons are the
same: a man cannot have or transmit an action for his own death.
The reasoning implies that he would have had an action for injury
short of death, or for theft. There may be actions for injury tol, or theft
of2, a freeman. There is thus no reason why the instituted slave should
not inherit the action. The text of Marcellus goes on to say that if
the slave instituted after inj ury, who died, had had a coheres, the
coheres would have had the action 3 •
The law as to the liability after manumission for a delict committed
against a third person without the master's authority presents little
difficulty. The general rule is that a slave who commits such a delict
is liable, personally, and remains so, by virtue of the rule, noxa caput
seqL~itur, after he is freed. As Ulpian says, servi ex delicto obligantur
et si manumittantur obligati rernanent '. The word remanent shews that
it is the same obligation: there is here no question of a naturalis
obligatio distinct from the obligatio civilis, and surviving the manumission. It may be remembered that capite minuti were still liable for
.their delicts 5. But though he may thus be liable for furtum, he is
not liable as a fur manifestus, even though he is found with the thing,
,for though it is the beginning of his liability to action, it is not the
beginning of the theft6. The rule applies not only to wha~ ar~ expressly
·called delicta, but to anything which created a noxal obhgatIOn. Thus
it applies to cases of dolus 7 and opus novum 8• Here, as elsewhere, the
liability for dolus depends on the absence of another remedy. Where
a libertus contracted in fraudem patroni with a certain slave, and the
.slave was afterwards freed, the remedy was not against him but against
the libertus, he being the person whose fraud is contemplated in the
actio Faviana 9• Pernice lO , while he recognises that the liability of a slave
for a delict committed under i~tssum existed in the republic, considers
that his liability in the same way for what he did without iussum, was
an introduction of Labeo. This way of putting the matter seems to be
due to his thesis of the gradual recognition of the capacity of a slave
independently of his master. But this view has no a priori probability.
It does not really make any less demand on recognition of the sla~e's
individuality, which, for that matter, was already so fully recogmsed
1 h. t. 13. pr.
2 47.2. 14.13,38.1.
s 9.2.36.1. Pro paTte, see the Gloss.
4 9.4.24; 44.7.14; G. 4. 77; P. 2. 31. 8 ..
5 4. 5. 2. 3. Liability after manumission for jUI·tum, C. 4.14.4; D. 13. 1. 15; 47.2.44.2,65,
Damnum, 9. 2. 48; post, p. 680.
6 47 . .2. 7.pr.
.
7 16.3.21.,
.' .
.
B 43. 24. 14. An owner, misled by hIS slave as to the latter s quahtIes, .solQ. hIm.
The
buyer freed him. The freedman is liable de dolo, unless the fraud was such, a,nd. so connected
with the sale, as to avoid it, 4.3.7. pI'. One entitled to freedom who allowed hImself to be sold
to a bona fide buyer was liable when freed to the actio in factum, ante, p. 433; D. 40. 5. 10.2. One
who prostituted an ancilla peculiaris could be noted after he was free, 3. 2.4.3. .
9 38. 5. 1. 24; cp. ~. 3. 1. 8-5.
. 10. Pernice, Labeo, 1. 11~ , .
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~n crimin~l and reli~i~us law\ that, long before Labeo, nothing new was
Involved In a recogmtIOn of his personal capacity for delict. Moreover
liability for what was done mero motu corresponded to a much greater
need. In the other case, there was always, after the manumission the
liability of the master, and he would prove, in most cases, the b~tter
defendant: in this case the master would absolutely destroy any chance
o.f c?~pensation to the injured person by freeing the slave, if the man's
lIabIlIty were not recognised. And, as we have seen, this manumission
need involve no loss to him: he could agree for a payment. The texts
on which Pernice mainly rests his view do not really support it. That
2
of Alfenus , which . is a little confused, and deals with both crime and
civil . i~j.ury, hints at no difference of principle, and says quamvis
dom~m ~ussu servus piraticam fecisset, iudicium in eum post libertatem
reddi oportet. This implies clearly that the liability was more obvious
~f ther.e had been .no iussum by the dominus. The text of Ulpian3
In whICh Labeo IS cited as having laid it down that a man is
liable after manumission for iniuria committed iussu domini, argues
that he has committed a noxa, that noxa caput sequitur, and that he
ought not to obey his master in everything, i.e. that obedience to iussum
is not necessarily a defence. Here the rule that noxa caput sequitur,
even to freedom, is treated as a standing rule, and liability for what
is done without iussum regarded as the more obvious. What Labeo
laid down, perhaps for the first time, was that atrox iniuria was one of
those things in which it was no ·excuse to the manumissus to plead his
master's authorisation or command.
. In one case there is a special praetorian remedy, an actio annalis
~n factum, for twofold damages, i.e. where a slave, freed by the will,
deals in any way with the estate so as to lessen what will come to the
heres 4. The reason for the existence of this remedy is that he has not
committed furtum 5, since the act must have been after the deat.h of
the dominus and before any entry 6. As he will be free at the moment
of entry the heres will be able to do nothing to him, unless indeed he
so "contrects" after the aditio, as to make himself guilty of furtum 7. It
is essential that he has been guilty of dolus or at least of culpa lata8.
In strictness the action is available only if there is an immediate gift of
l~bert~9; .it is, however, immaterial whether it is direct or fideicommissary,
smc.e It IS. clearly. lai.d down by M. Aurelius and others that. a simple
fideICOml;nISsary gIft IS not to be delayed on merely pecuniary gr?unds10.

! 47Ante, pp. 73,91.

2 44. 7. 20.
3 47. 10.17.7 . .
h • 4. 1.Pl'.
5 47.2.69.
6 47.4. 1. 2,8.
. t. 1. 1.
8 h. t. 1..2, 8.
~~e action is. available only in absence of any other remedy (h. t. 1. 16), but
cov:rs all kmds of Injury to the mterest of the heres, details h. t. 1. 10-15.
h. t. 1. 3.
10 47.4.1. 7. As to the arbitration mentioned in the text, ante, p. 520.

7
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Thus the action ouO'ht
not to be available at all in cases of conditional
o
manumission, and so the law is laid down by Gaius and Ulpian 1. But
elsewhere both Ulpian and a writer as early as Labe0 2 lay it down that,
even in ·the case of conditional liberty, the action is available if the
liberty supervenes very soon after the wrong was done.
A wholly different rule applies where the delict was committed
against the slave's master. Here the dominus can bring no action
against the slave after he is free 3 : in such a case noxa non sequitur 4.
If a slave stole from one of common owners the same rule was applied:
there was no noxal action 5. On the other hand it must be noted that
in all these cases, if the man, after he was free, dealt with the thing
he had stolen from his master, the ordinary liabilities for furtum arose 6•
The basis of this rule excluding action where the wrongdoer is or
becomes the property of the inj ured person is not very clear. In most
texts it is made to rest on the fact that there can be no iudicium
between a man and his own slave 7, and on the consideration that one
who can punish has no need to take legal proceedings 8, and the reason
for its non-existence after alienation is put on the ground: neq~(;e actio
quae non fuit ab initio nata oriri potest 9• Mandry observes that these
merely formal grounds would have been set aside if there had been no
deeper reason. He concludes that it rests on the complete absence
of legal effect in a delict, between master and slave, expressed in some
texts by the statement that there is no obligation at all 10. This might
well be the basis of the Proculian distinction, since in the case of delicts
to one who afterwards became dominus there certainly was an obligation
to begin with. But this itself may be said to be little more than a
formal ground, for the lawyers saw no difficulty in finding an obligatio,
where there was a peculium, even to give an indemnification for delictI!,
so far as the peculium would go. There was, however, no need to extend
the conception: to have given an actio in the present case would have
satisfied no economic necessity 12, and as it would have involved giving
a noxal action against an alienee, it might have caused great injustice
and abuse.
Fresh considerations arise if the master was in any way privy to the
action of the slave he has since freed 13. There is a general rule or maxim
47.4.1. 3, 2.
2 h. t. 1. 3,4; h. t. 3.
See also ante., p. 255.
47. 2.17.1; G. 4.78; C. 4. 14. 6. There seem to have been disputes.
C. 3. 41. 1. A rescript of Severus mentioned by Ulpian (4. 4. 11. pr.) must ha,:e .been
declaratory. The school dispute as to the case of acquisition of the wrongdoer by the mJured
party after the fact shews that the main rule was older, 47. 2. 18; G. 4. 78 j In. 4. 8. 6 ;
ante, p. 107.
. 547.2.62. plO.; ante, pp. 107, 374.
64. 4. 11.pl·.; 47.2.17.1.
7 See Mandry, Familiengiiterrecht, 1. 354 sqq.
8 47. 2. 17. pT.; 47. 4. 1. 1; see Mandry, loc o cit.
9 Mandry, Ope cit. 1. 358.
10 e.g. G. 4. 78.
11 Ante, p. 223.
12 As to the case of a duty to free, ante, p. 520.
13 Ante, pp. 114 sqq.
1
3
4
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~everal ~imes expressed that as a slave is bound to obey his master, he
IS not lIable for what he has done under orders, though his master isI.
But the exact limits of this exemption are not easily made out. It is
probable that the law changed from time to time. The rule in crime
may not have been in all respects the same as that in delict. The
master's privity may in a given case have been something less than
actual command. The act done may have been so serious as not to
allow the excuse of obedience to the dominus. These factors are combined in the texts dealing with the matter.
Notwithstanding some loose language of Celsus, cited and corrected
by Ulpian, it is fairly clear that we need consider nothing short of actual ·
?ommand: the master, sciens, qui non prohibuit, is personally liable but
In no way excuses the slave 2 •
The · rule as ~ecorded by Alfenus Varus at the end of the republic
~as that a slave IS not excused by the order of his master in anything
In the nature of a facinus. So, later, PauP says that a slave must not
obey his master in facinoribus, and Ulpian says4 that slaves are excused
for obeying their masters in matters quae non habent atrocitatem. But
~s ~o the exact position of the. line between atrocia and trivial things
~t .IS .no~ easy to .b~ precise 5. Ulpian quotes Labeo as holding that
?'nw~?'a, ?,Ussu ~omm,?', rendered the slave liable after liberty-noxa caput
6
sequ?'tur • It IS. probable that Labeo was speaking of atrox iniuria.
Conversely UlpIan agrees with Celsus that command of the master
excus~s the sla;e for wrongs under the lex Aquilia 7• Perhaps the
true Inference IS that the distinction between facinora and lesser
matters was not clearly defined at any time, and there w.as a tendency
to narrow the exemption 8.
,
The remedies against the master and the slave are alternative and
thus if the master is sued, the freedman is released, not it would ~eem
ir so iure, but by an exceptio rei iudicatae 9• We have already conSIdered the .case of. freedom supervening while a noxal action against
the master IS pendmg: the action was transferred, but there is, as we
saw, much controversy as to the form of the transfer 10. The matter
of delict may be left with the remark that obedience to a tutor or
curator is on the same level as obedience to a dominus 11.
1 e.g. 9. 4. 2. 1; 35.2.13; 50.17. 169.pr'.
: 9. 4. 2. 1; h. t. 5, 6. As to distinction between sciens and iubens, ante, p. 114.
5 25. 2. 21. ~.
'
.
4 43. 2~. 11. 7 = 50: p. 157. pr'.
.
~l!enu~ g:Ives as jacwora (44. 7. 20), pIracy, homICIde, jU1'tum, and vis, if there was
malf'jic~um ID It, not a mere squabble in a claim of right
6 47.10.17.7.
7 9.4.2.1.
.
8 See Pernice, Laheo,1.118, and Mandry, Ope cit.1. 383; D. 9. 2.37. p1'. and 50.17. 169 pr'
are too general.
. •
9 47.8. 3; cV· 47. 2. 84. 1..
I~ is not obvi~us why he should be released at all. Ordinarily
where two are lIable for a delIct, Judgment against one does not release the other. 9.2. 11. 2.
10 Ante, p. 108.. See Koschaker, Translatio iudicii, pp. 199 sqq.
11 43.24.11. 7=50. 17. 157. pr'.
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The very similar rules in criminal law have already been considered 1 :
all that need be said here is that if a criminal slave is freed and
afterwards condemned, he is punished as he would have been had he
been still a slave 2.
In relation to acquisition of property there is not much to be said,
inasmuch as these transactions are, usually, so to speak, instantaneous.
Acquisitions during slavery go to the master, even though eX.1!eculiari
causa. Those after liberty go to the man himself: the transItIOn from
slavery to freedom does not affect the matter, though there migh~ be
difficulties of fact as to the capacity in which the freedman reCeIved
the res. Mutatis mutandis, the same is true of alienations. There are,
however, a few exceptional cases. We know that a slave's possession in
re peculiari is the master's3. If, however, he contin~es to pos~ess secretl.y
after he is free, his pemtliU?n not having been gIven to hIm: and hIS
master subsequently gets the thing back, there is no accessw possessionum 4. He is another man 5, and his possession is not dependent on,
but ad verse to, his master. The question arises whether if a slave
acquires a res in good faith for the peculium, and is in process of
usucapting it, and is freed and retains it secretly, he c~n ~omplete t~e
usucapion. If he receives an acquisition ex Ire pe~u~?'~n, after h.e ~s
freed without peculium, he does not usucapt: the ?'mtwm possesswn.?,s
was not in good faith 6. Probably the decision would ~e the same. In
our present case, for it is only on freedom that he hImself acqUIres
possession: the earlier possession was his master's. .
.
It is in connexion with wills that the most Important questIOns
arise in this matter. It is clear that an alienus servus instituted and
freed during the testator's life can acquire the hereditas for himse~f7.
The same rule applies to legacies and fideicommissa 8• The extenSIOn
of the principle to cover changes of status after the death and before
entry, or d?;es cedens, is due to the desire to av~id intestacr It~ extension to legacies in the same case with no speCIal reason IS an Instance
of a common practice which we have already observed. The general
rule here laid down is illustrated by some complex cases 9. There were
two heredes. A slave was left to one of them and money to the slave.
The slave was freed vivo testatore. He acquires the whole . legacy,
although it might appear that the gift ought to have been valid only as
1 Ante, p. 94.
2 48. 19. 1. 1.
3 Ante, p. 200.
4. 41. 2. 13. 8.
5 46. 3. 98.8.
6 41. 4. 7.2.
7 G. 2. 189; Ulp. 22. 12, 13; In. 2. 14. 1.
..
d d th
8 30. 114. 10; 36. 2. 5. 7; DIp. 24. 23. The fact that he is a new man IS disregar e:
e
will operates only on death, being ambulatory till then.
'
.
9 A is instituted and substituted.
He enters, is ensl~ved and, . later, freed. He can sh.ll
take under the substitution, 28. 6. 43. 3. ·A legacy is left, ~n annos s~ngylos, to a slave. If ~e IS
freed he still acquires: the gift cedes every year, 36. 2. 12. 2. A slave IS legated. and freed ~nteT
vivos. A later codicil gives a legacy to hinl: it is good, 30. 91. 5. A slave IS left to T and
money to the slave: there may be a validfc. to give the money to the man when free, 30. 91. 4.
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to half, inasmuch as it was, as to half, a legacy to the heres, of what
would have been his in any case, and it could not convalesce by the
~anumission or alienation of the slave, by reason of the regula Oatonlana. But Julian overrides these points by remarking l (by way of
proof that the whole vests in persona servi) that, if the heres to whom
he was legatus had not entered, he could have claimed the whole
from the other. The point for us, however, is the small one, that the
intervening manumission leaves him entitled to claim 2.
These rules preserving the provisions of a will are in sharp contrast
with those applied on intestacy. We have already seen how far servile
relationships were recognised after liberty 3. Here we need consider
only the effect of enslavement followed by manumission. The rule is
clear and simple. One who is made a slave does not on manumission
reac~uire cognatic rights4, and, conversely, his relatives will reacquire
no rIghts of succession to him. His mother has ceased to be his mother
though the text indicates that there had been doubts which were ended
?y a rescript of Oaracalla 5• The same rule applied where the lapse
Into slavery occurred after death and before entry on the hereditas 6.
S.everal texts deal with the matter of testation from the other point of
VIew. A person uncertain of his status, even though really freed or
ingenuus, could not make a wilU, and, consistently, a will made by a
slave could not be valid, even though he were freed before he died 8•
The s~me :ule~ applied to fideicommissa, at any rate so far as they were
contaIned III WIlls. If, however, a slave makes a fideicommissum without
a will, and dies free, Ulpian appears to say that his fideicommissum is
valid, as operating only at his death, provided he has not chang-ed his
mind 9. The rule is a remarkable one. There is no hint that in
classic.al law a person who could not make a will could make a fideicomm~ssu.m. The lan~uage of Justinian as to codicils is opposed to
sU?h. a vlew lO , and GalUs ll mentions no such point in setting out the
eXls~Illg ~nd the o~solete points of difference between legacies and
fidewo:nmMsa. Ulplan 12 la~s down a rule that those can make fideicomm~ssa w?o can. make WIlls. There is no sign that it is enough if
the maker IS qualIfied before he dies. Our present text is also from
Ulpian. In other parts of it he says that deportati and those uncertain
of their status cannot make fideicommissa, because they cannot make
30.91. 2.
As to the case of two institutions of a slave, see 29. 2. 80. 2 j discussed ante, p. 141. As
to the case of. legacy of the slave and legacy to him, and ademption, see 34. 4.27. l' 18. 1. 6: pr.'
h. t. 34. 2 j dIscussed ante, p. 149.. ·
' I
: Ante, p. 76.
. 4 38.8. 7.
5 38.17. 2.2.
. h. t. 1: 4. .An apparent exceptIOn stated in the text only confirms the rule: a ser'VUS poenae
rest~tutU8, IS remtegrated in all his rights, ante, p. 411.
'
7 28. 1. 14, 15, Pius rescripsit.
8 28. 1. 19.
~1 32. 1. pr., 1. Yet he is another man, 46. 3. 98. 8.
10 In. 2. 25. pr.
G. 2.284 sqq.
12 Ulp. 25. 4.
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wills 1. A later passage in the text observes that if a deportatus does
make a codicil and is restitutus indulgentia principis, the fideicommissum
will be valid si modo in eadem voluntate duravit 2 • But this case is leRs
significant than ours, since such a complete restoration would restore
the validity of a wilP. The style is rather that of a legislator, and the
rule may be from the compilers4.
Apart from naturalis obligatio, questions may arise as to payments
to the man, after he is free, in respect of transactions during slavery 5.
Where a slave was appointed to collect debts and continued collecting
them after he was free, this might be jurt'um in him 6, but if the debtors
were not aware that he was free the payment was a good discharge,
though the original transaction was by the dominus 7• If it had been a
transaction of the peculium, the payment discharged, even though the
payer did know of the freedom, if he did not know that the peculium
had been adeemed 8. If he did know this, his handing over the money
did not discharge his debt to the dominus: it was not a payInent but .a
donatio to the freedman 9. On the same principle we are told that, If
there was in all respects good faith, return to the man of a thing
deposited by him discharged the obligation, though he had been f~eed ~o.
The rule is old: Paul cites Alfenus as saying that the test questlOn IS
whether the transaction was either peculiaris or with consent of
the master. If it was either, the money may be paid to the slave after
freedom, provided there is no circumstance from which the oth.er party
ought to infer that the dominus did not wish it to be so paId 11. So
again, Ulpian rests on the authority of Sabinus the ~ule that good
faith means ignorance that he has been freed 12. There IS here no case
of naturalis obligatio, but this rule, like the recognition of such obligatio,
is a result of the acceptance of the fact that a slave 13 is at natural law a
man like another.
In the region of contract and the 'like the basis of the law is the
conception of the slave as capable of naturalis . obligatio. The exact
method and period of the recognition of this principle have been much
discussed, but they are points on which there can be. little more than
conjecture. The recognition is doubtless c£!.lnected ':Ith th~t ~ deb~
to and from the peculium. Such debts were recogmsed even between
slave and master, in republican times l 4, but . it is unlikely that any
general theory of natural obligation of the slave is so old. Pernice 15 is

1

2

1 32. 1. P1·., 2.
2 h. l. 5.
.
s 28. 3. 6. 12.
·
.
4 Vangerow justifies it, arguing from the words quas~ nunc ~at1fn~ (Pand .. § 540), on the VIew
that, at least originally, a fideicommis~um needed no form, and ItS ~n~twn~ mIght be regarded as
occurring at any moment, e.g. death, If the maker has not changed hIS mI.nd .
5 Ante, pp. 158, 163, 202.
6 46. 3. 18.
7 Ib~d. j 12. 1. 41.
8 46.3.18.
9 41. 4. 7. 2 j cp. 17.1. 12. 2.
10 16. 3. 11.
11 46. 3. 35 j as to 44. 7. 14, post, ~. 69~.
12 16. 3. 11.
. 13 Ante, p. 73. See Machelard, .OblIgatIOns naturelles, 188.
. 14 15.1. 9. 3; Mandry, op. cit. 1. 370.
15 Permce, Labeo, 1. 150 sqq.
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of opinion that it is a development of the imperial lawyers and unknown
to Labe? ~e i~ i~clined to see distinct origins for the recognition of
naturahs obl~gatw m the slave. L ln relation to the dominus he thinks
it is m.erely th~ .!§gQgnition of a long existing prac~e. ~ As regards
~ne~ he consIders it the result of a radual chan e of doctrine as the
result of which the heres, and not the libertus, was made li~ble de
peculio on earlier transactions 1. The point is that this had the effect
of com~letel~ fr~eing th? libertus from any liability, and the theory of
naturalM obl~gatw came m to modify this. This appears to be practically another way of saying that the obligatio was most important as
between slave and master during slavery and at the moment of release
while in relation to extranei it was most important after the man wa~
free. Hence as ag~i?st the master it is closely related to the peculium:
as regards extrane~ It soon frees itself from this association. In each
case it satisfies an obvious' economic need 2. The case of the slave is
the m~s~ frequently treated case of naturalis obligatio, and is in all .
probabIlIty the original 3.
. Whether Pernice's distinction be treated as fundamental or not, it
IS clear that the two cases, subserving different needs, develop on somewhat different lines, and they can best be treated separately.
. A. Transactions ?etwee? the slave and his master. Such obligatIOns can of course eXIst durmg the slavery 4. They constitute additions
to, or deductions from, the peculium, for the purpose of the actio de
peC1.tlio 5, and it is not easy to see any other importance they could
6
have • We are repeatedly told that there may be natural debts
between slave and master and that they are reckoned in the peculium 7.
It must be remembered that a debt to the dominus took precedence 'of
s
other debts • Th~s where the res peculiares were worth only 10, and
the slave owed hIS dominus 10 and an outsider 10, the res peculiares
belonged to the estate of the dominus 9. But' there was no debt unless
there was a peculium. Thus where a slave A owed a slave B of the
same dominus, certain money, B could not claim anything ;n that
accoun~ from his dominus, until A had a peculium 10• Such obligations
may arIse from any transaction 11, even from payments in lieu of noxal
1

A nte, pp. 230 sqq.

,MandJ.~ r~marks (op. cit. 1. 344) tbat 12. 6. 13, wbich says tbat payment of fideiussor of a
~lave s d~bt IS Irl'e?overable, because the slave is naturally liable, is giving tbe motive of the rule
ID tbe gUl~e of a consequence.
On the question whether natumlis obligatio is the expression of
:it~~~ phIlosopbyof legal duty, see Machelard, op. cit., Generalisation, and authorities there
2

B

As to this and the various uses of the word natumlis, see Gradenwitz, Natur und Sklave ,

~ 2~ 2~ 35,41.

M ' dr
. 1 1
y, op.
35an2 56
2 c~t. . 57.
15: 1. 7. 7. The p~cul~um is left to a .slave: he need not deduct debt 'fro~ his vica1ius to
the donnnu~ unless the mca1'~US bas a pecul~um, 15.1. 18. The word debt is used though there
·be no pecul~um, but tbe debt has only a potential existence.
11 , Payment by debtor of dominus, h. t. 11. 2; p1'omissio, h. t. 56; loan, h. t. 49. 2.
4 33.
7 15
10
•

8. 16.
1 • 7• 6·, 33 •8•6• •
4

5
8

Ante pp 220 sqq
A nte,"
p. 221. .
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surrender!, etc. It is clear from this case that though for the time
being the only importance of the debt is in relation to. the quantum of
the peculi'Ltm, the transaction itself need have .no r?latIOn to that fund.
On the other hand, there is no text declarIng mdebtedness of the
dominus to the slave except in connexion with a peculium, mentioned
or assumed. Mandry shews that all the texts inv~lve payments o~ the
like by the slave, inconceivable without a pecultum 2• ~rom t~IS he
infers not only that the debt had no importance except m relatlOn to
peculium, but also that no such debt could arise except out o~ a
transaction in connexion with it. But there seems no reason for laYIng
down any distinction in principle from the rule in the conve:se c~se.
The only difference is that it is not easy to formulate a ca~e In W~lCh
a slave could become a creditor of his dominus, except In dealmgs
connected with his peculium. The existence of a debt either way' is
declared by Pomponius to be estimated ex civili c~usa3, an expreSSIOn
which he explains, by the remark that a mere entry In account of a debt,
when there had been in fact no loan or other ca'usa, will not make one.
He does not appear to mean that the te~t as .to addition or dedu?tion
is the question whether the state of thmgs IS such as between mdependent persons would have created an oblig~tio ?ivilis, but rather that
it must be such as would have created an oblIgatIOn of some sort. The
writer is considering the relation of dominus and extraneus creditor in
an actio de peculio, and lays it down that the d.o~inus cannot. deduct
from the pec'uliurn, or the creditor claim an addItIOn: for anythmg but
a real debt 4• We are told elsewhere that the dom~nus was a debtor
only as long as he liked, and could destroy his debt to the slave by
merely cancelling it 5 • This is not inconsistent. It :woul~ leave. a
liability to the creditor de in rem verso, or under the doh rnal~ clause In
the edict de peC'Ltlio6. It must be remembered that .we are her~ considering only the rights of a· creditor 7• Two illustratIve cases, slIghtly
complex, but not otherwise difficult, may be taken f~om t?~ texts.. ~
slave exacts money from a debtor to his master. UlpIan, cItmg JulIan ,
remarks that here if the dominus ratifies the act, there is a debt from
the slave to his do'minus. If, however, the dominus does not ratify, the
slave is not a debtor to him. He has collected an indebiturn, which
could be recovered by condictio indebiti de peculio. Obviously the
debtor might not recover in solid.u m. It m~st ~e .supposed on t~e
one hand that there had been no circumstance JustIfymg the debtor In
supposing he 'm ight pay the slave, an~ on the other that the slave was

6

9

1
4
5
7
8

h. t. 11. pr.; 33. 8. 16. pr.
'
2 -op. cit .. 1. 157, .~74..
3 15. 1. 49. 2.
15. 1. 11. 2, DIp., natumlia enim debita spectamus ~n pecu.z~~ deductwnem. .
15. 1. 7. 6. Probably interpolated.
6 Pern~ce, Labeo, 1. 155, ante, p . 218.
l'he natural obligation will revive if there is a new pecuhum, and see post, p. 690.
15. 1. 11. 2.
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~cting in good faith, so that there is no noxal action. A converse case
IS quoted by Paul from N eratius I • My slave makes an expromissio to
me for my debtor. I can deduct the amount of the debt from the
peculiurr: ~~ any.acti? de pec.ulio. Nevertheless, as a slave's promise is
not. a ~w~hs obl~gatw, and IS, qua verbal contract, a nullity, the old
oblwatw IS not destroyed: there has been no novatio 2• Paul remarks
that if t~e do:ninus deducts ~h: amount of the expromissio in any actio
de pecul~~, thIs ~akes the ongmal debt vest in the peculium; N eratius
th~ught I.t possIble. t~at the mere expromissio might have made the
claIm agaInst the ongmal debtor vest in the peculi'nm. This seems the
more .reaso~able view: the peculium would be increased by the amount
of thIS claIm, and reduced by whatever amount was still due to the
master on the expromissio. Here, as elsewhere, mere deductio would not
be payment to the maste r 3.
!here are many texts which appear to deny any obligation to or
agamst sl~ves .. S~me speak in general terms: in personam servile m
nulla cad~t obl~gatw4; servus ex contractibus non obligatur 5 ; dominus
cum servo pac~scens. ex placitis teneri et obligari non potest 6• These
texts are really laYIng down a rule in general terms which were no
?oubt correct before the introduction of naturalis obligatio, but which
In later law are true only of obligatio civilis 7. The transition is shewn
by a text of Ulpian 8 which says that slaves cannot owe or be creditors
and that in using languao?e i~p~ying th~t they can, we rather point ou~
a state of fact quam ad ~us cw~le refenmus obligationem. The rule of
later law is more clearly laid down by Paul 9, who tells us that servus
naturaliter obligat, and by UJpian himselPo in the well-known text
ex con~ractibus (ser~i) ci~iliter :"on obligantur sed natnraliter et obligant
et . ob~~ga. ntur. .It IS thIS habIt of using language expressing the old
prIn~Iple, too WIde for the contemporary state of things, but correct as
applIed to th~ actual c~se under discussion, which explains and enables
us to ha~monlse texts m apparent conflict, dealing with specific types of
transactIOn. Thus Paul tells us that sale to a man's own slave is no
sale at anll. Ulpian says there can be no sale between father and son 12.
But elsewhere he says that where the dominus buys from the slav
there is a sale though the dominus is not bound 13. There is no conflict~
1

h. t. 56.
~. 3. 119, 176, . 1~9.

N~r will th~ debtor .have an exceptio doli, since the state of the
pecul~urJ~ m~y make 1t ImpossI1;>le to brmg the. r1~ht of deductio into effect, and as in practice
the credItol can renew hIS actIOn, the benefit IS m any case rather illusory S th
.
2. 14. 30. 1; post, p. 693.
. , ee
e case m
S Ante, p. 224.
4 50.17.22.
5 44. 7.43; cp. G. 3. 104.
6 C. 2. 4.13.
7 Mandry, Familiengiiterrecht, 1. 343 sqq.
Could vot,¥m create a naturalis obligatio?
2

50.12.2.1.
.
8 15. 1. 41.
So Julian, 46. 1. 16. 4.
10 44. 7. 14.
12 18.1. 2.

.

9

11
13

12. 6. 13. pr.
18. 2. 14. 3.
14. 3. 11. 8.
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each text is giving on its facts a correct decision. Paul. means that
there is no such sale as is contemplated by an agreement, m a contract
of sale that it is to be void if the vendor can sell to another on better
terms 'before a certain •day (in diem addictio): it is not such a sale as
involves alienation 1. Ulpian in his first text means that there is no
actionable contract: in the second, that though this is so, there is a
. sale for certain purposes, e.g. in the sense necessary to give a iusta causa
us~wapiendi: there was a naturalis obligatio to deliver the thing.
.
Texts dealing with novatio give a similar series of apparent conflIcts.
Gaius tells us that a stipulatio from a slave is inutilis, whether the
promise be made to his dominus or to ano~her, and, in co~for~ity with
this, that if a slave stipulates, novandi an~mo, the old oblIgatlOn stands
ac si a nullo postea stipulatus fuissem. This is because novatio nee~s
a verbal contract, and a slave's promise cannot have that force. N ovatw
is a civil law conception, and at civil law there is no action on a slave's
promise. Another expression of Gaius, which may be that ~f Servi"?,s,
quia cum servo agi non potest, expresses the ~ffec.t of a slave s promIse
more correctly 2. The difference between thIS VIew and that of later
law is as to the essentials of novation. As Theophilus says, there is a
natt~ralis obligatio, but this does not novate 3:
e ha:v e just ?o~siclered
the effect of such a transaction 4. Fideiussw gIves rIse to SImIlar but
somewhat greater difficulties. We know ~hat there may be fide~uss~o
on any obligation, natural or civiP. Accordmgly there may be fide~ussw
on a slave's nat'uralis obligatio, to his master or another 6, and we are
told that the very slave whose debt is in question may be the interrogator on behalf of the master 7. On the ot~er hand if the. obligation is
the other way round, i.e. if the slave has stIpulated f~om hIS ~aster, we
are told that a fideius80r is not bound, the reason assIgned bemg that a
surety cannot be liable for and to ~he same person 8, a. rule fr~quently
laid down 9. It is remarked by Permce 10 that the reason IS ~ns~t'Is~a.ctory,
since it would be equally true in the converse cas.e. He IS InclIned ~o
see the reason in a refusal to recognise the realIty of a debt from hIS
dominus to a slave 11. But there is no reason to base the difference of
treatment of the two cases on a rigid conservatism which would ignore
the reality of an obligation which was in practice familiar. The reason

V!

1 Manc1ry, op. cit. 1. 152.
. .
,
I d d'
f
2 G 3 104 176, 179; In. 3. 19. 6; 3. 29. 3. Gams refers to a~ older ~xp 0 e . VIew, 0
Serviu~ Sulpi~ius, that there was novatio, with the result that ID practIce the nght w;as
destroyec1.
3 Ad In. 3. 29. 3.
.,
t
II 165
4 15. 1. 56; ante, p. 686.
See Machela~d, OblIgatIOns na ure es:
sqq..
.
5 46. 1. 16. 3.
6 15. 1. 3. 7; 46. 1. 56. 1, G. 3. 119, In. 3. 20. 1.
7 46. 1. 70. 3.
8 h. t. 56. 1.
9 h. t. 71. pr.; 46. 3. 34. 8.
10 Labeo, 1. ~56.
. ' .
11 See also Machelard, loco cit . For texts expressmg refusal to recogmse such oblIgatIOns,
see Gradenwitz, N atur und Sklave, 27.

.
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assigned by the text is sufficient. It is hardly correct to say that it
would apply equally to both cases. Where a fideiusso1 promises to a
dominus on behalf of a slave, the transaction is real and intelligible.
The dominus has a right against the slave's peculium, which may be
made effective in an actio de peculio brought by any creditor of the
slave, against whose claim a mere ademptio of the peculium would b~
no protection to the dominus, by reason of the doli mali clause of the
edict. . There may be no certainty of making it effective in this way,
the peculium being already overloaded with debt to the dominu,s, or the
slave, with administratio, having paid away all the liquid assets. Thus
the fideiussio acquires something to the master. But in the other case,
though the naturalis obligatio of the master to the slave is valid, the
promise of the fideiussor to the slave on behalf of the dominus acquires
nothing to the slave, but can operate only, if at all, in favour of the
dominus. For, as we shall see shortly, rights acquired by a slave, by
contract with extranei, vest absolutely in the dominus, and do not create
any naturalis obligatio, in the ordinary sense, in favour of the slave l •
Thus the surety's promise to the slave to pay the master's debt to him
is in effect nothing more than a promise to the master to pay on behalf
of the master to the master: it is for and to the same person in a sense
in which this cannot be said of the converse case 2 •
The situation is fundamentally changed by a manumission of the
slave. So far as his rights are concerned, the resulting state of things
is simple. The general rule is quod quis dum servus est egit, proficere
libero facto non potest 3 • His right, such as it was, against his dominus,
has no significance except in relation to his peculium, and, if he does
not take that, there can be no question of any right4. If he does take
the peculium, the natural obligation persists, and if the former dominus
pays the debt he cannot recover 5• In one text a curious rule is laid
down. Ulpian says6 that a servus heres necessarius who claims bonorum
separatio, and does not intermeddle with the estate, can claim to keep a
debt due from his master to him. Under such circumstances he cannot
be entitled to his peculium, for it is part of the est~te. But if he is not
so entitled, there is no debt to him. Even though there were such a ·
debt, he would be merely a creditor, and, assuredly, not entitled by
virtue of what is a mere naturalis obligatio, to any priority over other
creditors with claims at civil law. It has been suggested 7 that the debt
must be one which became claimable only after the death of the
1

1 44. 7. 56; post, p. 698.
.
2 It should be noted that the fideiusso1' has in any case an actio mandati de peculio against
the dominus, 15. 1. 3. 7.
3 50.17.146; cp. 2.14. 7.18.
4 The right of recovery by statuliber who has paid more than he was dare iussus is only an
apparent exception, 12. 4. 3. 6; 40. 7.3.6.
s 12. 6. 64.
6 42. 6. 1. 18.
7 Machelard, op. cit. 194.
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dominus, e.g. where the dominus had taken a hereditas at some earlier
date, with a conditional legacy to the slave, such a legacy being capable
of taking effect, now that the slave has become sui iuris. The explanation is hardly satisfactory. The money is spoken of as a debitum: there
is no suggestion of the sum having only now become due. Moreover
the difficulty would still remain. There might be other legatees of the
old hereditas still unpaid, but there is no hint of their having such a
privilege. In the case supposed, they, and the slave legatee, would
have been entitled to bonorum separatio against the creditors of the
deceased heir of their testator!, but that would apply only to the goods
which formed part of the originally inherited estate, and could not
have amounted to a general right of preference in the whole estate of
the present deceased 2. But a more serious objection is the general
form of the language, which is not such as would have been used if
such a remote hypothesis, as that suggested, had been in the writer's
mind. He could hardly have thought the words si quid ei a testatore
debetur, an apt form by which to describe a sum which was never in
fact due from the master. On the whole it seems probable that it is a
hasty Tribonianism, laid down without much reference to principle.
We have seen 3 that if the slave does not take his peculium his
natural right against his dominus ceases on his manumission. This is
not necessarily the case with his liabilities 4. If he does not take the
peculium he cannot be sued for reliqua 5• If he does, it is subject to
debts to the master 6, not actionable, but such that if he pays he cannot
recover 7• It is to be presumed, though we have no information, that
his fideiussor is still liable. His position is awkward: he cannot sue
the slave, his real principal, and his remedy de peculio, hardly worth
anything in the circumstances, expires in any case in a year. He is
in the position of one whose principal is insolvent, though in fact both
slave and master may be wealthy.
The slave's liability comes into question mostly in connexion with
his responsibility for past administration 8. The texts need careful
consideration. Where a slave, who has been engaged in administration
for his dominus, is freed without his peculium, he cannot afterwards
be sued for anything due on account of the actus 9• If he is freed
directo, there is a right to vindicate property in his possession, and if
he is freed by fideicommissum, though the fiduciary must free without
delaying the manumission on merely pecuniary grounds, an arbiter will
1 42. 6. 6. pr.
2 There is the same difficulty if we treat it as an expression by Tribonian of the new rule as
to a legatee's general hypothec.
a Ante, p. 688.
4 Cp. 12. 6. 38.
5 C. 4. 14. 5.
6 33. 8. 10.
7 46. 3. 83.
8 3. 5. 16.
9 3. 5. 44. 1, 16 j 34. 3. 28. 7 j 40. 5. 19. pr., 37; 44. 5. 1. 4; C. 4. 14. 5.
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be appointed, under rules already considered, to enquire into what is due.
If this claim is satisfied, he need not fear further liability, apart from
any benefit under the willl. We know that in all cases of manumission
there is a general duty to render accounts, and if the investigation
shews that moneys have been made away with in such a way as to
create a liability, the amount can be deducted from any legacy 2. There
seems to be no text expressly dealing with the case in' which the
peculium is left to the man, his administration ceasing on the manumission, and the loss not being discovered till the peculium has been
received by the legatee. As debts to the domin'us automatically reduce
the peculium, it might seem that the amount could be recovered, so far
as the peculium would go, by a condictio indebiti 3 , and this is suggested
by at least one text 4. But most of them contemplate retentio as the
obvious and only remedy. In fact to allow a condictio indebiti in such
a case is to give an action to enforce a naturalis obligatio. It will
be remembered that, apart from actual conveyance, the legacy ,vests
in the legatee the ownership of the proper fraction only of each res
peculiaris, so that communi dividundo is available. The texts to be
considered in relation to the next point shew that, so far as this retention is concerned, the liability is estimated on the analogy of an
ordinary negotiorum gestio, and extends to faults committed at any
time during the administratio, irrespectively of the then state of the
peculium. But no text extends it beyond benefits received under the
wills.
There is more difficulty in the case in which the freedman continues
the administration which he began as a slave. He is of course liable
in full for any misdoings after freedom, and there is a further rule,
almost inevitable. If a transaction begun before, and continued after,
he was free, is such that its parts cannot well be disentangled, all
can be sued upon 6. There are, however, some texts which seem to
contemplate a wider liability in the case of a continued administratio.
Paul cites 7 from three Proculians (Proculus, Pegasus and N eratius) a
somewhat subtle doctrine. They say that a man who began to administer
as a slave, and continues when free, is bound to shew good faith. At
the moment when he became free, he knew that any further action was
barred by the freedom. He ought then and there, before taking the
1 40.5. 19.pr., 37; 47.4.1. 7.
'
.
.
.
2 34. 3. 28. 7.
Though during slavery the natural oblIgatIOn to the master has no Importance except in connexion with peculium, it h~s a potential existence ~par~ from that fund. A
legacy is given to an actor who is freed. Rel~qua may be charged agamst It though there be no
peculium. See ante, p. 684.
. .,
. .
.
3 It was only in a nalTOW class of cases that condwtw mdeb~t~ was refused m case of legacy,
G. 4. 9; In. 3. 27. 7.
4 C. 4. 14. 5.
'
5 3. 5. 16- 18. 1.
6 3.5. 16. A slave bought a site and built on it: The.house fell.
~fter he was free he let
the land. In an actio negotiorum gesto1'Um only the locutw can be consIdered.
7 3. 5. 17, 18.
'
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peculium, to have debited himself with whatever losses had been caused
by his fault at any time (a capite Tationem reddendum, says Sabinus),
and taken only the balance. Not to do this was a breach of his duty
as a negotiorum gestor, and he is thus liable to an action, ex negotiis
gestis, for the resulting loss, i.e. for what would have been saved had he
then made the deduction. N eratius seems to require him to make
the same allowance even out of after acquired assets I. Paul adds from
Scaevola 2 the proposition that the maxim of Sabinus must not be
understood to extend the liability beyond the then content of the
peculium, or to enable the master revocare in obligationem losses incurred
in slavery. This appears to repudiate the rule of N eratius of which
there is no other trace, and which squares ill with the general language
of the texts above cited 3. The case differs from that of the ordinary
negotiorum gestor with which it is equalised, in that the debt in that
case was a full obligatio civilis. The action allowed by Proculus is to
enforce a naturalis obligatio.
It is possible to release the slave even from the liability which
attaches to him in the accepted doctrine. But it is also possible to
increase the liability by special undertaking of the mamtmissus. He
may specially promise operae, or money, or full compensation for
waste during his slavery. A promise of this kind must be made or
confirmed after the freedom is attained. Such a promise is valid
and is not upset by the rule which forbade agreements onerandae
libertatis causa 4• These last are defined by Ulpian and Paul as such as
are not bona fide intended to be enforced, but are to be held in terrorem
over the libertus to be exacted if he offend, and so to secure obedience 5.
In the same way if a manumission was given on account of an agreement to give money, a promise to pay it, made after the man was free,
is absolutely good, and not regarded as onerandae libertatis causa 6•
It is clear that the promise must be confirmed after freedom, whether
it is for money or service. The rule is clearly laid down by
U lpian and Venuleius, though the latter shews that there had been
doubts 7• An enactment of A.D. 222 8 lays down, however, a different
rule. Where a slave had promised money for liberty, and there was
I 3. 5. 17, 18. pr. The case is compared with that of a negotiorum gestor who fails to debit
himself with a liability which has since become time-barred: he must make good the loss.
2 3. 5.18. 1.
S As to the view that the freedom may not be burdened with old debt, see Machelard, Obl.
Nat.184.
'
4 44.5.1. 4.
5 44. 5. 1. 5, 2. 2. Agreements breaking the rule are not necessarily void', but there is an
exceptio, see 44. 5, passim. But a societas libe1'tatis causa between patron and libeTtus is
absolutely void, h. t. 1. 7; 38. 1. 36. It is perhaps a 'fraud on the' lex Iulia et Papia,' from a
treatise on which one of the texts comes, 38. 1. 36.
6 44. 5.2.2.
7 38.1. 7. pT., 2; 40. 12.44. pT.; ante, p. 442. Venuleius is clear that th~ oath puts only
l'eligious preSSlU'e on the man.
8 C. 4.14.3.
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no stipulation after liberty, it is said adversus eum pe~itionem per in
factum actionem habes. The rule is strange and the language is at
least unusual. If this is to be taken as law, it may be that, as Savigny
says\ it was treated as an innominate contract facio ut des, the intervening manumission being ignored. But this does not shew why it is
ignored, and the rule is so inconsistent with that found in the other
texts, that it seems most likely, in view of its clumsy language, that in
its original form it advised a petition to the imperial court. Other
texts shew the difficulty that was felt in dealing with this sort of case.
A slave induced X to promise money for his freedom, undertaking to
assume the liability after he was free. This he did not do. Pomponius,
quoted by Ulpian, lays down the rule that the third party who
promised has an actio doli against the rrnanumissus, and if the patron
has prevented the libertus from accepting the liability, the promisor
has an exceptio doli against the patron 2. This assumes that there is
no other action, a point which Ulpian makes clear. Here the dolus is
after manumission, and it must be remembered that dolus is a delict.
A further difficulty arises if the slave has committed dolus to his dominus
before he is free. We know that in general no action lies 3• What is
to happen if the manumission was itself procured by fraud? There
can be no restitution, even though the manumitter were a minor,
except by Imperial decree ex ' rrnagna causa 4 • Several texts tell us,
however, that when the owner was a minor, there is a remedy against
the dolose slave. One gives an actio doli against him s : another
gives vel actio doli vel utilis 6• Another says that an indemnity can be
obtained ab eo cuius iuris dictio est, q~iJatenus i~(,ris ratio permittit 7•
The actio utilis, whatever it may mean, may perhaps be neglected. It
appears therefore that the later classical law allowed an actio doli on
such facts. Yet as we know, and as one of these texts expressly says8,
no action lies to a master against his freed slave for a delict committed
during slavery. The result seems to be a very strong recognition of the
principle that the actio doli is available where a wrong has been done and
there is no other remedy 9, eked out by the fact th~t the injured person
is a minor 10, and by the. consideration that the dolus may be said to
have been committed at the very moment at which liberty was obtained.
The amount recoverable is the interesse of the manumitter-what he
would have had had the manumission not occurred l l•
Savigny, System, Beilage IV in fin.
2 4. 3. 7.8.
3 Ante, p . 107.
4 4. 4. 9. 6, 10.
5 4.3. 7. pr.
6 4.4.11. pr.
7 0 . 2.30. 2.
8 4.4. 11 . p?".
9 4.3.1. 1.
10 All the texts dealing with such dolus of the slave and most of those dealing with dolus of
a third party, seem to discuss cases in which the owner is a minor. See the i'eferences, ante,
p.570.
11 4. 4. 11. pr. No deduction for the problematical value of the man as a libertus, 19. 5. 5. 5;
cp. 50. 17. 126. 1.
1
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B. Transactions between the sla ve and extranei. Most of the
questions of principle which arise in this connexion have necessarily
been discussed by anticipation-a fact which enables us to deal only
.
briefly with some of the points.
In general where a slave contracts with an extran~~ts, he acqUIres
the right to his master, and conversely, the extraneus WIll have, or ma!
have, the actio de peculio, etc., against the master. But the natural~s
obligatio of the slave is somethinz d~stinct ..from the rights repre~ented
by these rules. So far as a liability of the slave is concer~ed, tIns may
certainly exist independently of his peculium : the transactIOn may h~ve
had no relation to that fund: there may indeed have been no pecul~um
when it was made 1 • Some texts suggest it as arising where there could
be no actio de peculio. Thus X stipulated from a slave. of B for. what
was due from T to X. Gaius says, on Julian's authOrIty, that .If the
slave had a iusta causa interveniendi, so that the expromissio gave X
an actio de 'pecu,lio against B, X is barred from suin~ T by t~e e~cept~o
pacti conventi, but not if there was no such causa ~nterven.~end~ or If
he thought the slave free 2. The debt is not novated, even In the first
case, for the slave's promise is not a verbal contract 3 , but ~he facts ar.e
construed as a pactum ne a T peteretur. It will be nO~lCed t~at thIS
effect differs from that in a case already considered In whlCh the
expromissio is to the slave's own master 4. There the benefit t.a the
person to whom the promise was made, the ~~s~er, was u~real If t~e
peculi~iJm was solvent: it depended on the possIb:hty of makmg cer~aIn
deductions for which there might never be occaSIOn: here the promIsee
has in any case acquired an actio de peculio. In this case it can hardly
be doubted that the slave would be under a naturalis obligatio whether
there were an actio de peculio or not. In another text a fili~sfami.lias
is liable under circumstances which give no actio de peculw agamst
his fatherS.
The independence of the obligation is shewn by the f~ct t?at ~here
may be pledge or fideiussio for the slave's natural. obhgatI~n. md~
pendently of that de peculio. Thus, if. a s~ave, ~avmg. adm~n~stratw
peculii, gives a p~edge for his .natural oblIgatIOn, th:s e?tltles .t~e o~~e:'
to regain possessIOn of the thmg pledged by an actw p~gn~ra~w~a .ut~l~s .
It must be assumed here that there was also a "peculIar oblIgatIOn
(as would ordinarily be the c.ase), since otherwi~e the. pow~r
adrrninistratio would not have authorIsed any, even partIal, ahenatIOn .

0;

1 The actio de peculio lay on such facts: the natuTalis obligatio can hardly be narrower.
Mandry, op . cit. 1. 374; Illustrations, ante, p. 212.
. 215 685 .
2 2. 14. 30. 1; ante, p . 215.
3 Ante, pp.
,
.
4 15. 1. 56; ante, p. 686.
.
.
h
..
t
5 15. 1. 3. 11. See also 46 . 4. 8. 4, et tolluntur etiam obl~gatwrzes onomnae s?, quae sun .
6 12.6. 13. pr.
7 Ante, pp. 201sqq.
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The case of fideiussio for such an obligation is conside;ed in several
~e~ts. It may be either only for the obligatio honoraria, in which case
~t ~s ~umta~at de peculio, or for the natural obligation, in which case
It lS .~n sol~dum, whatever the state ~f the peculium!. An actio de
pec~lw. does ,not release the 'fideiussor on the natural obliO'ation the
obhgat~ons being ~istinct2. Such a fideiussio may even be cr:ated' 'after
a~ actw de peculw ,has been brought, q'!-lia nat'llralis obligatio, quam
et~am s~rvus suscipere videtur, in litem translata non est 3• Though payment dlscharges both, they are plures causae 4.
But though they are distinct obligations the money due is the same
and p~yment will put an end to both. And the naturalis obligatio
must In . every c~se be at least as great as the o.bligatio honoraria.
These pomt~ are lllu~trated in several texts. Thus if the slave pays, out
of the pecul~um, hav~ng the necessary administratio, it is a valid solutio,
even though an actw de peculio is pending, and the dominus will be
rel~ased by t~e pa~ment5. Oonversely if the , domimts pays under an
actw de peculw, thls releases the fideiussores of the slave's obligation
~fricanus observing that the one payment has ended the two obliga~
tlOns 6• The same result follows from an acceptilatio to the slave. Thus
Paul says that if I have given an acceptilatio to the slave the actiones
honorariae become i~utiles7, and Ulpian says et servus ac~epto liberari
P?test, et tollunt1.lr etwm honorariae obligationes si quae sunts. Ulpian
glves as the reason ,wh! both parties bound by an obligation are
released ?y an accept~l~tw to one: non quoniam ipsis accepto latum est,
sed quomam velut solv~sse videtur is qui acceptilatione solut1.(;s est 9• It
seen:s ~hat acc~ptilat~o coul~ not be effectively made to the dominus.
UlpIan s text, In whICh he says that acceptilatio to the slave releases
the dominus 10, begins with the remarks that acceptilatio to a son releases
the honorary obligation of the father, and that acceptilatio to the father
would be a mere nullity. Then he adds idem erit in servo dicendum
T~is is followed by the rule that the slave can take acceptilatio. On~
ml~ht .exp~ct a fortiori that the other part of the rule is to apply, for
whlle.lt mlght be ~on.tended that the obligation of father and son could
concelvably be regarded as' one, since both are ci viI 11 (i.e. actionable), it

! 46. 1. 35.

46. 3. 84; post, p. 695.
3 15 1 50 2
t x 46ir~,8, 2. X ~ent mo~ey t.o S the ~l~v~ of Y, who freed him. S then be~a~e fid~iussor
fo .
t IS was fOl the obl~gl1:tw annal~s?t IS good, but if for the natural obligation it is null
or a man ?al1l;l.Ot bec~me fidewssol' for, hImself. If he becomes heres to a fideiussol' of th~
~:tur~ ,obf~gatlOn of v~ce .vel'sa, ?~th obhgations persist, one being natural and the other civil
oug 111 e case 0 a filwsfam~ltas there would have been merger both being civil 46 1 21 2'
'
,
••
••
S ee ante, p. 217 andpost, p. 696. See also App IT
~ The, slave'sfideiussores are released, 12. 6. '13: pr.; 15.1. 50. 2; 46.3.84.
8 46. 3. 38. ~.
. 7 46. 4: 11 .. 1.
46. 4. 8. ~, cp. 34. 3. 5 ..3. There IS no obl~gatw de peculio if the slave no longer owes
Th ~ converse IS ~l.Ot necessarIJy true, post, p. 697.
.
46. 4. 16, etUsdem obligationis pal·ticipes·' cp . G .3. 169', In .3. 29 . l'
10 46. 4. 8. 4.
• post ,IJ. 697 "
11 Cp. 5. 1. 57; 15. 1. 3. 11.
2
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is clear that those of slave and dominus are not. One is natural: the
other civil. Moreover the promise of the son i~ a verbal contract,
while that of the slave is not, 'but has only the force of a pact, so that
't he acceptilatio cannot be in essence more than a pactIo The fact that
son or slave can take acceptilatio for the father creates no difficult!~:
l
they are mere expressions of his personality for the purpose of acqulS tion but the converse is not true.
There is some difficulty about informal releases. The dominus can3
take a pactum de non petendo, but this wil.l not release the slave ,.
On the other hand the liability of the domwus depends on the existence of that of the slave, and thus any pact which releases. the
latter will release the dominus. The acceptilatio to the slave IS n.o
more than such a pact 4• But a slave's express pact.' ne a se,Peteretur, IS
in strictness meaningless. The rule arrived at IS that If the s~ave
takes a pact in rem, e.g. ne peteretur, this des~roys t~e nat~ral oblIgation and thus gives the domin'us also an exceptw pa~t~, but If he agrees
ne a se (servo) p.eteretur, this is in strictness a null~ty. . Paul seems t~
have reluctantly allowed an exceptio doli to th~ do~~n~s In such a case,
and we must presume that the slave's obhgatlOn IS destroyed. In
like manner it appears that a pact to the dominus, n~ a s~ servove
peteretur, would destroy the natural obligation, though strIctly It means
nothing so far as the slave is concerned 6: ,
.
It is clear that merely bringing an actw de peculw does not release
7
the slave or his fideiussor. But Pomponius tell~ us that where an
actio de peculio has proceeded to judgment, fide~uss~res f?r. the. slave
have an exceptio rei iudicatae. This would be ~ore lI~telhglble If the
onl
fideiussio were for the obligatio honoraria, but thls case lS not comrr: !
called a fideiussio pro servo, and if it be und~rstood of the .obl~gat~o
naturalis the rule conflicts with those just lald down and' .wlth. theI~
reason, i .e. that the obligatio naturalis has not been brought Into Issue.
The texts which deal with this question 9 have recently been very fully
considered by Erman IO • Most of them clearly express the view t~at the
natural obligation and that de peculio are not eadem res, and thls may
.t
d ·t
pproves Julian's view that if the
But Ulpian elsew~ere (!34. 3. 5. 2) c~ es, an 1 seems a releas~d b act lest the son be
father has a
o!
f;s
the father
be effective and
~~~l~e~~~!:~~ t£:~~:'P He 'may be thinking of novatio followed by accept~latw.
2 Ante, p. 154.
As to pact~£m de nonpetendo, 2. 14.17.7-18.
7
3 H34: 3. 5. ~; cp. 2't1a4'v1e~Ib' al' obligation which is essential to true acceptilatio, amte, p. 216.
4
IS promIse IS no
: lr~~·2:\4~'dt. 2. infin. A slave's pact ne a domino peteretur gave an exceptio whether the
original transaction was by the slave or the master, h. l. 1.
,
7 44. 2. 21. 4.
'
s 15. 1. 50. 2.
4
9 15. 1. 50. 2; 46. 3. 38. 2, 84; 44. 2. 21.
etc.
10 Melanges Appleton, 203 sqq., esp. 266 sqq.
1

legac~ h~~;:tl~ ~~:~~,s t~~~ta~~e;~l:i! ~~

~~l~ld
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be justified on obvious practical grounds 1. And if, as Julian holds a
natural obligation in the actual defendant can survive an adve;se
jud.g~ent2, a fortiori would it survive in the case of another person.
ThIs IS not the only case in which a jideiu8sor can be taken for a
natural obligation surviving litis contestatio 3• All this makes it difficult
to understand the text which makes the judgment release the slave's
jideius~or~ and this not ipso iure, as might have been expected, but ope
exceptwms4.
' . !he. last point is perhaps unimportant in the Digest where the
dIstInctIOn no lo~ger exists. Apart from possible interpolation 5 it may
perhaps be explamed on the ground that the exceptio was not excluded
by the presence of ipso iure consumptio 6• The more serious conflict
. re~ains. It may be set down to a difference of opinion, readily conc~Ivable on such a point, preserved in the Digest by oversight 7• The
VIew that here the Judgment was an absolution, while in both the other
texts it was a condemnation, has met with some acceptance. Krtiger 8
~up~oses that there was no consumptio and not an ordinary exceptio rei
~ud'tCatae, but a "positive" exceptio rei contra A. A. iudicatae. This
IS an appeal to the "praejudicial" effect of judgment. And Erman
observes!> that there is no sign of such an exceptio in classical law.
lo
Aff?lter , taking the same view of the judgment, holds that it is an
?rdm~ry exc~ptio, based n~t on a real identity, but on a "synthetic"
IdentIty restmg on a relatIOn of premiss and consequence. JUdgment
~or the debt would not prove the natural obligation, but judgment that
there was no debt would disprove it. This view Erman is inclined to
accepVI, bl~t it.is much the same as the other, in effect: it requires the
same. enquuy Into t~e content of the judgment, for only a judgment
~enymg the. tr~ns~ctIOn altogether would negative the natural obligatIOn. And. It IS. dIfficult to see how the nature of the judgment can
affect the IdentIty of the res, for this identity, however defined is
something already existing 12. Here too the texts give no evidenc~ of
any such function of the exceptio 13, in fact it seems that every
1 Cp. ~he .case of constitutum, in w~ich bringing the praetorian action did not destro the
other oblIgatIOn, 13. 5. 18. 3, vetus dub~tatio.
Y
: 12.
h. t.App.
28. n .
3 46. 1. 8. 3. See Machelard, Ob!. Nat. 363.
44. 6.
2. 60;
21. 4.cp. See
.5 Erma~, op. cit. 269, remarks t.hat ex cipiendum est is an unusual form. He cites in support
of .~ts genuIll~ness, 3. 5. 7. ~ Ag~ ... non posse quia ex,ceptio r. i . opponenda est. But this is
stllctly spealnng self· contradIctory and the last clause IS probably Tribonian
6 So Erman, op. cit. 298, citing 44. 7. 34. 1.
.
'1 As .~o the possible i~fluence of the ~ctual form of the fideiussio, see Erman, op. cit. 270 s
: Krug.er, Processuahsche ConsumptIOn, 200, cited El'man, op. cit. 204.
qq.
op. C2t. 288.
10 A:ffolt.e r, Institutionensystem, 279 sqq., cited Erman, op. cit. 290 sqq.
11 loc. c~t.
12 A~olter's view cannot rest on t~e principle non bis in idem, for there was the risk of
adverse Judgment, whether one was gIven or not.
an
13 Such disti~ctions are plentiful in l'elation t<? iusiumndum, :where the matter could be
tested more readily, see, e.g., 12. 2. 26. But there IS here no questIOn of consumptio.
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argument which Erman urges against the view which he rejects applies
.
.
equally here 1.
Of the naturalis obligatio to the slave we hear lIttle dUrIng the
slavery. Everything he acquires is acquired to the dominus, who can
sue on his contracts 2.
The slave's natural obligation survives manumission. Thus, if after
he is free, he promises to pay the debt, this is not .a ~ona~io but a
solutio 3, and if he pays it he cannot recover 4• But It IS stIll only.a
naturalis obligatio, and thus a manumissus cannot be sued on. hIS
contract made as a slave 5, even as a statuliber 6, unless he has acqUIred
the liability de peculio7 or the like, on account of his still ?avin~ the
peculium. Here too we have, however, to except the case In wl~lC? a
transaction, begun when he was a slave, is completed after manu mISSIOn,
and its parts are not readily separable. In that case he c~n be sued on
the whole ' transaction, though it does not appear that thIS anomalous
rule can have any application beyond mandatum and negotiorum
.
•
•
gestio 8.
In the case of deposit there is a difficulty. Where a thmg IS
deposited with a slave, Ulpian quotes Marcellus as ~aying .th~t, after
he is free he cannot be sued on his contract of depOSIt, and It IS necessary ther~fore to fall ~ack on other act~ons9, ~.g. vin.dicatio or ~ny delict~l
actions which may arIse. But Paul CItes 1rebatms as holdmg th~t If
he still has the thing it is be who must be sued and not the dom~nu~,
though in general action does not lie a~ainst the mr:numissus 10: ~t. IS
clear from the preceding clause l l that he IS not referrIng to the lI~bl!Ity
de peculio. Mandry 12 appears to regard this as resting on the prmCIple
already mentioned of a continuing negotium not separable in its parts13.
But this leaves the conflict with Ulpian and Marcellus, and the mere
1 Given natural obligation, the slave's obligatio~ is a premiss,. not ~he consequen?e o~ the
obligatio de peculio, ~s Affolter and Erman make It. It may eXIst wIthout the obltgatw de
" .
(44 7
peculio: the. converse IS not true.
2 15. 1. 41.
As to the meaning of the words se1"'lJ2 ex contmct~bus natu1'al~te1' obl~gant
"
14), post, p. 699.
3 390 5. 19, 4.
I
b
h'
d f
h ' . Of h
4 12. 6. 13. pr. as ordinarily read. I lend to your save, uy Im an
ree lID. I e now
pays me the payment cannot be recovered, 46.3.83.
5 P. 2. 13. 9; C. 4. 14. 2.
6 C. 4. 14. 1.
7 h t 2' D 15 1 3 1 , 15. 2. 1. 7; 14. 4. 9. 2.
.
8 3' 50 16 17
Af~ic~ll1;s says (46. 1. 21. 2; ante, p. 694) that if the liability of fide2uss~r and
the natUl:a1liabiiity of the former slave fall on the same person by inherita~ce, .b oth persls~, so
th t 'f the civil obligation p erit the money is still due under the other obligatIO~, naturahte1°.
M:c~elard (op, cit. 176) thinks the word pe1it c<?ntemplates a loss by defect m procedure,
leaving a natural obligation which would ~erge III the other .. But ~he text co~templat~s .a
survival which would serve a purpose: here It would not. H~ ~Ites ,Culas as holdmg t.hat I~ ~s
a case of fid eiussio ad tempus, but he remarks that there the CIVIl oblIgatIOn ~as n~t ~erIshe~ : It
subsists but is met by an exceptio. He notes that it cannot be a, case of fidetprom2ss2~, e~plnng
°
t 0 years for the principal debt is a mutt~um. But novatw foll.o~ed by accept2latw maoy
I~rh:ps be c~ntemplated, for though acceptilatio is a quasi-pa;yment, It IS not a paym.ent,. and It
aoes not appear to be anywhere said that it would destroy an mdependent l~atural oblig~tlOn.
9 16. 3. 1. 18.
10 16. 3. 21. 1.
h. l. pr., 1 ~n fin .
12 op. cit. 1. 395.
13 Ante, pp. 690, 696.
0
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continuing to hold a thing is a very different matter from continuing to
look .after business relations, as in the other texts. He .suggests also
that It may rest on grounds of utility, but this is an unlikely basis for a
rule '~hich dates from Trebatius. It may be suggested that tl?e view,
establIshed as it was in pre-classical days, fails to distinguish between
c?ntr~ct and quasi-contract in obligation re contracta. If the obligatIOn IS regarded as resting not on any agreement, but on the mere
holding of the property, it is easy to see that Trebatius may well have
regarded the liability as continuing. If it be contended that this
ignores the fact that the text itself regards the rule as exceptional, the
answer is that the concluding words, licet ex ceteris causis in manumissum actio non datur, are not from Trebatius, or probably even from
Ulpian 1. It is likely that Trebatius was not discussing the actio
depositi in its developed form at all 2.
As to rights arising out of the slave's transactions, it is clear that
t?ese remain with the dominus. What he does as a slave proficere
l~bero facto non potest 3• Actions acquired to the master remain with
him, notwithstanding manumission of the slave 4 • This holds good even
though the contract was so framed, by condition or the like, as to
postpone the actual acquisition or right of action to alienation or
~a~umission: initium spectandum est 5• Where a slave conditionally
InstItute~ .cam~ to terms with creditors, as to dividend, before satisfying
the condItIOn, It was held that his pact made while he was a slave was
not available to him after he was free. After doubts, Marcellus came
to the conclusion that he had an exceptio doli 6• The reason for the
doubt may be that the dolus was committed to the man as a slave and
he can have no rights arising out of such a delict 7.The difficulty' may
have been got over by regarding the dolus as consisting in the refusal
to recognise the agreement after the man was free 8. But to give an
exceptio doli in such cases is to go a long way towards doing away with
the rule that what he does in slavery non potest proficere libeTo facto.
M.arcellus adds a remark that if he had been instituted pure, and
agreed before intermeddling, this would have been effective: he was
free at the time, and as a result of the pact has lost his right of bonorum
separatio, which must be claimed before he touches the property 9.
If the slave takes the peculium, he may of course have the right to
have the actions attaching to it transferred to him, but this is no real
exception 10•• The same is true of the conditions under which a payment
may be valIdly made to a manumissus under a negoti1,tm conducted

while he was a slave 1 • The rule gives him no right to claim such
payment, nor does it release him from a duty to account to' his former
owner. But these rules as to solutio are not without importance in
this connexion. For if, in view of the foregoing principles, the question
be asked, what is meant by such statements as that servus sibi naturaliter . .. aliuni obligat, or naturaliter obligat (et obligatur)?, the rules as
to sol'utio seem to afford the best answer: in the principal text they
are expressly based on the natural obligation 2.
Another question which has given rise to some controversy is that
why the obligation of the slave remained natural after manumission, and
did not become actionable. SchwanerV gives the plain reason that it
was natural before, and that there is nothing in the act of manumission
to make it actionable. To this Pernice 4 objects that it is not consistent
with other opinions of Schwanert, but that is no objection to the
opinion standing by itself. Savigny 5 says it is because, as the slave's
contract was made in view of the peculium, which has gone to the
dom1.:nus, it would be unfair to make him liable to an action. But this,
.as Pernice remarks, would equally negative a natural obligation. On
,Schwaner~'s solution, Pernice makes the further observation that it is a
sophism, by which he presumably means that it is little more than
giving the .rule as a reason for itself, the real question being: why was
this so? Why was not the manumission treated as creative of some
type of action? But this is hardly surprising. The creditor contracts
in view of the facts: to have given him an action against the slave as
well as, in o~dinary cases, against the master would have been to give
pim a great advantage which he could not have anticipated when he
made the contract. Sell 6 takes much the same view as Schwanert: he
rests the rule on the fundamental principle of procedure: neqLw enim
actio quae non juit ab initio nata oriri potest 7• Pernice himself seems
to rest it on the view that the whole conceptio;n of natural obligation of
the slave was a late development, not thoroughly worked out. In fact
the reason why a particular step in advance was not taken by jurisprudence cannot often be answered on juristic grounds: no doubt in
this case the actio annalis met all needs. It must be observed. that
any such development would be unique: there is no other case in
which an obligation which was natural owing to defective capacity of
the debtor, became civil when that incapacity ceased. But the different
cases of natural obligation have so little in common that this counts
for little.

Kalb, Juristenlatein, 66.
2 For some remarks on the text see Savigny, System, 2. 141 and Beilage IV (2. 426).
: 50.17.146.
444.7.56.
5 16.3.1. 30; 45.3.40; 50.17.18
9 2. 14. 7. 18.
7 Ante, p. 676.
8 Cp. 4. 3. 7.8; ante, p. 692.
.
42.6.1.18.
10 3~8. 19. 1.

Ante, pp. 158, 163, 203, 683.
.
44. 7. 14. Machelard, op. o~:t. 186, shews reason against inserting meo before se1'Vo. See
Gradenwitz, Natur und Sklave, 35.
.
S Naturaloblig. cited Pm'nice, Labeo, 1. 150.
4 loo. oit.
5 System, 2.426, cited Pm'nice, loo. oit.
6 Sell, Aus d. Noxah·echt, 34, 35.
7 47.2.17.1.
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A more promising enquiry may be: why is the obligation of the
sl~:e ex .contr~ctu. natural ab initio, whether his dominus is liable or not
w .Ile hI~ 0 blIgatlOn ex delicto is civil in all cases 1 ? The distinction i~
allIed :Vlth ~he well-known and ancient rule: nemo delictis exuitur
~uamms cap.~te minutus sit 2• Both appear to rest on the close relation
. et~~en delIct and cr~me. A slave was always liable to punishment by
}UdIClal process for CrIme. Criminal law had a religious basis, and the
act that a man w~s a slave, or had, since his act, changed his status,
not protect hlm against the wrath of the gods . Th'IS connexlOn
.
could
.
IS. very. clearly she,:n in one set of rules. The language used in
dISCUSSlI~g the qu~stlOn wh~ther a slave is liable, after his manumission,
~or a dehc~ ~ommltted at hIS master's order, is identical with that used
In determmmg whether a slave is criminally liable for what he has
done under the same conditions. Some of the texts do not distinauish
the two cases 3.
0
All natural obligations were not necessarily enforceable to the same
degr~e. vVe have seen that those with which we are here concerned
:dmltted of .pled~e and fideiussio, and that a payment was not recoverble as .an ~n~eb~tum. But all these involve the consent of the slave.
A questIOn ar~ses whether the obligation could be enforced against him
by. compensatw. .N 0 text answers the question either way. Savigny 4
thmks ~ompensatw was applicable, on the very doubtful evidence of a
text 5whlch says that one who is. directed to pay and be free can compensare. Bu.t,. as M~ch~l~rd6 pomts out, there is here no question of
compensatw m the JudI?Ial sense; and a rule introduced favore libertatis
cannot be ex~ended, WIthout authority, to a somewhat contrary effect.
Machelard thlnk~ compensation inadmissible as being contrary to the
t~ndency shewn. m. ~he texts dealing with negotiorum gestio to release
~l~ from. any 1~~bIlIty for things done in slavery 7. Mandry 8 takes a
SImIlar vIew,. cltmg the same and other texts which indicate the
ten.dency against compulsory methods 9• He observes that in texts
whICh seem to have ~ different tendency, there is always som: fact after
t~e freedom accountmg for the.liabi.litylo. This seems the most probable
VIew. The fact that the dom~nus, In handing over the peculium could
d~duct fo: what was due to him on a natural obligation is cleariy very
slIght
. .for
.the contrary opinion . Such debts were on an
. eVldence
entIrely dIfferent footmg f~om thos~ to outsiders. They were ipso facto
deduct~d ~rom the pecul~um. ThIS fund being the creature of the
master s WIll was automatically lessened by their amount. A legatee
44. 7. 14.
2 4. 5. 2. 3.
3 A t
System, 1. 60.
5 40. 7. 20. 2.
6
n e! pp. 91 sqq., 108, 678 sqq.
3. 5. 17, 18.
8 Mandry 0
't 1 380
op. c~t. 183.
9 3. 5. 16, 18. 1; C. 4. 14. 5.
' p. C t . .
sqq.
10 3.5.14,16; 4.3.7.8; C. 2.18. 21; 4.14.3.
1
4

7
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of the peculium could not vindicate the peculiares res except subject to
a proportionate deduction for these. Nothing of the sort was true of
debts to outsiders l • One text observes: etiam quod natura debetur venit
in compensation em 2. It has been shewn 3 that this text refers to the
obligation resulting from a partnership with a slave. The allusion is
no doubt to the adjustment in the actio pro socio. Thus even where
the societas is continued after freedom and the adjustment takes place
then, it is not a question of true compensatio, of setting off a debt on
one obligation against another, but of the interpretation to be given to
the agreement of societas. It is in fact laying down the rule that
even such natural obligations as cannot be used by way of compensatio
must in such a case be brought into account.
It has been noted that the fact that the transaction gave no right
to the actio de peculio did not prevent the arising of a natural obligation 4: it is indeed in the absence of this action that the right would be
most valuable. Its importance may easily be exaggerated: a right
which was available only after manumission, and then not by action or
set off, cannot have been very highly valued by credit,ors. It does not
appear from the texts t.hat a slave could so contract as to exclude the
natural obligation. Olassical law would perhaps have treated as a
nullity the provision in his agreement that he was to be in no way
personally liable. Whether any notice would have been taken of his
proviso that the creditor was never to claim except by the actiones
honorariae cannot be said, but on the analogy of what followed from a
subsequent pactum de non petendo 5 , it seems likely that an exceptio
doli might have been allowed.
In this chapter it has been assumed that a normal slave has been
normally freed. There were other cases, which have been discussed in
6
their places. Such are the captives returning with postliminium , the
7
servus poenae plene ?"estitutus or pardoned ex indulgentia principis • In
the case of the slave freed by the public authority by way of reward or
of punishment to his master 8, there is little authority: probably the
rules were normal.
1
4

7

Ante, pp. 193, 221 sqq.
Ante, pp. 693 sqq.
Ante, pp. 410 sq.

2

5
8

16.2.6.
Ante, p. 695.
Ante, pp. 599 sqq.

S

6

Lenel, Paling., ad h. l.
Ante, pp. 307 sqq.
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Praetor and his advisers looked at the matter, what need, exactly, he set
himself to satisfy, what considerations would be most likely to define his
rules, and what analogies would be likely to present themselves to his mind.
For mod erns the matter is simple; the notion of representation can easily be
made to cover the whole ground. But it is not easy to apply this to the
1
classical law of Rome. As has been said by Mitteis our law is so saturated
by the conception of representation in contract that we find it difficult to
admit a legal system which ignores it. Yet it is common knowledge that
the classical law did not admit of representation, to create liability in contract,
at least (to beg no question), apart from these actions. Nevertheless, the
opinions held by modern commentators on them make a constant appeal to
this principle. No doubt all notion of" representation is not to be summarily
rejected. -But in view of the intensely personal nature of obligation in
2
Roman law, evidenced by a number of limitations which modern law rejects ,
it is difficult to believe that the Romans built up these actions on any theory
of representation, and still more so to suppose that that theory was the one
held in any particular modern system. This last point is not unimportant.
3
In relation to the actio institoria, Karlowa remarks that the fact of the
appointment must be known to the third party, as an unknown principal
could have no juristic importance. This consideration would not be convincing to one who was familiar with the English law as to the rights and
liabilities of an undisclosed principal.
As we have seen 4 it is almost universally held that in the actio qtwd
iussu the ius8um must have been in some way published to the third party.
The texts indeed are far from proving this. They suggest that this was, as
it would naturally be, the common case, but no more. But modern law
usua,lly requires 6 that, for the third party to have an action against the
principal, there must have been some form of notice that he was in the
background, and this has at least helped in the acceptance of that requirement for Roman law. Yet, as we saw in discussing the action, there is no
presumption to be drawn from analogous cases in favour of this view. The
fact is that the rules of the action are based on the words of the relative
edict, interpreted in the light of current habits of thought. There was no
theory of representation to be utilised. Notice would not make it more or
less reasonable that a contract between A and B should bind O. And if the
analogy of acquisition of iura in rem involving liabilities had occurred to
the jurists it might have led them to the idea of notice to the person liable,
but not to that of notice to the person claiming 6.
In relatjon to the actio institoria and the actio exercitoria there is a similar
tendency. The question whether notice of the appointment was necessary
had, it appears, some importance in modern German law till the enactment of
1 Stellvertretung, 9.
2 See, e.g., ante, pp. 162 sqq.
The power of acquisition through a slave has little or no
relation to agency. It is independent of authorisation: the slave seems to be contemplated
rather as a mere receptacle or receiver.
3 R. R. G. 2. 1128, 9.
4 Ante, p. 167.
5 See, e.g., Blirg. Ges. B. §§ 164, 171j Mourlon, Code Civil, 3.489.
6 Ante, p. 155.
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the new Oode, for, if notice was necessary, the rule went no further than that
of the Handelsgesetzbuch which had within its field superseded the Roman
law. But if the third party could sue though he had made the contract in
ignorance of the praepositio, the rule still existed and might be applied in
German courts. Accordingly there has been controversy. But the dominant
view has been that the contract must have been made in view of the praepositio. We have already seen that there is no warrant in the texts for
that I: this is indeed usually admitted, and though texts are freely cited they
are always reinforced by fixed juristic principles which in the view of the
writer compel this conclusion. Thus, Lenel, who states the edict in terms
which do not seem to express any such requirement 2 , discusses the matter elsewhere 3 , and proceeds to set and to answer the question: did this praetorian
action assume a state of facts in which a modern lawyer would Ree agency ~
He holds, no doubt correctly, that the edict says" cum institore gestum erit
eius rei nomine cui praepositus fuerit," and infers that the third person must
therefore have known of the praepositio. But at most the words only shew
that he must have known of the business not of the praepositio, and this is a
different matter. After discussing some other texts, already considered, he
goes on to say that general considerations lead him to the conclusion that
notice was necessary 4. We must consider, he urges, the need the Praetor
was satisfying, the existing practice to which he was giving a legal sanction.
He says that masters were in the habit of honouring such contracts in
certain cases, and those cases were what the Praetor protected. These, he
says, were the cases in which the third party knew that the affair concerned
the principal, for it was only in that case that failure to honour the contract
would affect the principal's credit, and thus only in that case that he had
been in the habit of honouring the contract. This conjectural argument is
imperfect, since the failure to honour the contract would affect the credit of
the business, whether it was known to belong to him or not. Lenel goes on
to say that to require only objective connexion would be to create an impossibly wide extension of the actio de in rem verso, but this contention, like the
former, only goes . to shew that the third person must know that the affair
concerned the business, not that he must know that behind the actual dealer
there was a principal or, still less, an identified principal. And this last is
what at the beginning of his article he sets out to prove. Indeed he
seems to regard the points as the same, but it is clear that this is not the
cases.
Dernburg 6 thinks the requirement rests on the" Wesen der Sache," since
one who does not know of the agency trusts the agent, and there is no reason
for giving him an advantage he did not contemplate when he made the
contract. Doubtless there is some reason in this if we think of the matter
in terms of agency (though our English law ignores the point), but that is
precisely what we are not entitled to do. In fact in such a case what the
1
3
5

Ante, p . 173.
IheriIl:gs. Ja~rb~cher, 24. 134 sqq .
The dlstmctIOn IS clearly brought out in 14. 3. 17. 3.

2
4
6

Ed. Perp. § 102.
op. cit. 142.
Pand. 2. § 13, n . 13.
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third party trusts is the show of capital. Karlowa, besides making the same
assimilation of the trade with the praepositio\ says that the principal, standing behind, of whom the third party knows nothing, could have no juristic
importance. Mitteis 2 does not- confuse the two kinds of knowledge, but,
admitting the uncertainty of the texts, concludes that knowledge is necessary,
because subsequent discovery that there is a principal behind ought not to
benefit the third person. For the present purpose all these positions are
substantially the same.
Among the vexed questions arising in connexion with the actio de in rem
verso there are two which raise a similar point. Will the action lie only
where a free man would have an action on gestio ~ Must the third party
have handed over the property in view of the intended versio ~ These have
been fully discussed 3. Here it is enough to say that the widely held affirmative opinions rest in the main not on the texts but on a certain modern
-theory of representation.
All this seems somewhat misleading : it is not in the law of agency that
we must expect to find the hints which will help us to solve the question.
No doubt it is practical needs that have created the law of agency on the
lines followed in most continental systems, but in view of our English
practice these cannot be called so inevitable that no other lines can be
imagined. It must not be forgotten that the actio de peculio is the
original one of these actions, and it may fairly be regarded as in a certain
sense supplying the type, but there is scarcely a principle of the law of
agency which this action does not defy. We are told indeed that the other
party contracts in view of the pec~tlium4. But the action lies even though
the contract (or all contracts) were prohibited by the dominus to the knowledge of the other party 5. It lies against a master who acquired the slave
only after the contract and who knew nothing of it 6 . It appears even that
it lies though the contract was made even before there was a peculium 7.
No doubt these rules were gradually reached 8, but so, in view of the words of
the Edict, must those have been which are attributed to the other actions.
It is not easy to see why in one case the liability should have been steadily
widened while in the other it was being artificially narrowed. No doubt
it might be contended that it was precisely the limitations set on the.se
actions which called for an extensive interpretation of the Edict de peculw.
But while this hypothesis might fairly be used to explain a divergence of
practice apparent on the texts, it is a different and less legitimate course to
use it as evidence of a divergence which the sources nowhere indicate.
Indeed the supposed narrow interpretation is negatived by the texts. If the
right of the third party rests, in the actio institoria, on the knowledge of the
authorisation, it is difficult to see how the rule is arrived at that he has the
action even thouO'h the principal was to the third party's knowledge dead
o
l.
when the contract was made 9 • The actions de in rem verso and de pecu w
1
4

7

R. R . G. 2. 1128, 9; ante, p. 173.

2 Stellvertretung, 25 sqq.
15. 1. 19.1, 32.pl·.
5 15.1. 47. pl·.
See Mandry, Familiengiiterrecht, 2.133.
8 Ante, pp. 212 sqq.

B. R. L .

3
6
9

A.nte, pp. 179 sqq.
15. 1. 27. 2,42.
14.3.17.3.
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are one: why should it be supposed to have embodied such a notion as
negotii gestio in the one case, while in the other it excluded it so completely
that, to prevent enforcement against the master of obligations utterly
opposed to any possible interest of his, it was necessary to fall back on the
view that the Praetor could not have been thinking of such contracts 1.
With regard to the actio institoria the views that are here combated
start, rightly, from the principle that in interpreting the scanty words of the
Edict it is necessary to consider what the need was that the Praetor set
himself to satisfy. But in considering this question the writers above cited
seem to treat it as equivalent to another question: what might the third
party reasonably expect 1 What were his moral rights ~ They consider,
indeed, another question also: what did the commercial interests of the
principal require ~ But this is the same question: it is his interest for the
credit of the business to satisfy the reasonable expectations of the third
party. How will the matter stand if we formulate our question in another
way and ask: what risks should a master who provides his servant with the
means of trading, and gives him his authority to trade, be reasonably expected
to undertake 1 To the question so stated a very different answer is possible.
We may notice that in the actio tributoria where there is scientia but no
authority the liability of the master is a little increased, and the increased
liability is due to his knowledge, and not to any knowledge of the facts by
the creditor 2. It is clear that the extension depends on a conception of the
master's duty rather than of the creditor's right. Similarly in English law
a principal is liable on a contract made by his authorised agent though the
agent did not disclose the fact that there was a principal. In the same way
it seems most probable that in the actio institoria, where there was general
authority and provision of capital, as opposed to mere scientia, the liability
of the master in solidum was independent of the creditor's knowledge of the
facts 3. This is also the conclusion that we considered to be indicated by
the texts, as we did also in the actio quod iussu, where there was authorisa·tion of a specific contract.

APPENDIX 11.
FORMULATION AND LITIS CONSUMPTIO IN THE AOTIONS
ADIECTITIAE QUALITATIS.
THESE intimately connected topics have been the subject of much controversy in recent years. No generally accepted solution of all the problems
has been produced. In the following paragraphs space allows of no more
than a general account of the matter.
.
The cmost acmepted view as to formulation is ·that of Keller 4. He holds
that in the actio de peculio the intentio was in ius, with a fiction of liberty,
.1
3

Ante, p. 214.
See Ulpian in 13. 3. Lp?'.

2
4

Arpte, p. 233 .
Litis contestatio, 432.
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where the contract was by a slave, and assuming of course that the claim is
one which ordinarily gave an intentio in ius. This view is adopted with new
argument by Lenel 1• For ordinary formulae in ius the suggested form
is the simplest way in which to raise the issue, all that is needed being
a change of name in the condemnatio, and the fiction of liberty in the case
of a slave. It is clear on the texts that there was a fiction of liberty 2, and
this would not be needed in a formula in factum. And. a text dealing with
the novation of the obligation strongly suggests that the intentio was in ius 3 •
But the chief argument is the ipso iure conswnptio which appears in some
of the texts 4 •
The intentio thus framed, stating the transaction between the parties,
brings . into issue the whole obligation, but we know that the defendant
could not be condemned beyond the extent of the peculium and any versio.
It is not quite clear how this restriction was expressed in the formula. It
has been supposed that there was a prctescriptio limiting the issue 5, but the
language of many texts 6 leads Lenel to the opinion, now usually accepted,
that there was a taxatio in the condemnatio- dumtaxat de peculio et in rem
verso, or the like 7.
From this formulation it would follow, since a iudici~tm is none the less
legitim~tm because the liability is praetorian 8, that the action once brought
could not be renewed except by some form of praetorian relief. But the
texts tell a confused story, a fact which is not surprising, since there were
disputes on points which might have been expected to affect the matter.
The jurists were hardly agreed as to whether the master could be said to owe
at any moment more than was then in the peculium 9• There was disagreement as to whether the natural obligation of the slave was eadem res with
the praetorian obligation of the master 10, and there are other signs of doubt
as to the exact nature of the res intended in the proposition that after litis
contestatio in a iudicium legitimum in ius there could be no new formula for
eadem res. Further, we have to do with texts edited after the form~da and
iudicia legitima had disappeared. When it is added that there is not yet
unanimity on the point of formulation, and that the view has recently been
broached that notwithstanding Gaius, the expressions actio praetoria and
(./;Ctio in factum mean much the same thing 11, it is easy to see that we cannot
expect a very simple tale from the texts. One fact does tend to simplify
matters: a text of Ulpian, citing J ulian, and dealing with the case of action
against one of two persons liable, declares that where one is only liable for a
1 Eel. Perp. (2) §§ 102,104; Girard, Manuel, 663. Gradenwitz (Z. S. S. 27. 229 sqq.) doubts
the possibility of the crude fiction: "si libel' esset," and supposes a fiction of manumission at the
date of the transaction.
.
2 19. 1. 24. 2; 45 . 2. 12.
3 14. 3. 13. 1.
4 Lenel, loco cit., states and discusses the views of Mandry (FamiliengLiterrecht, 2. 259) and
Brinz (Pand. 2. 203), who argue for af01'mula in factum, and of Baron (Adject. Klag. 136 sqq.),
who supposes an intentio expressing a duty (da7'e 0poTte7'e) in the dominus.
5 Bekker, Aktionen, 333, 341 sqq.
6 In. 4.7. 4b; D. 5. L 57; 15. L 41; 15.2. L 10; 18.4.2.6; 19.2.60. 7; 23.3.57; 24.3.
22. 12; 42. 8. 6. 12; C. 4. 26. 12.
7 Ed. Perp. (2) § 104.
8 G. 4. 109.
. 9 Ante, p. 217.
10 Ante, p. 695 .
11 Pokrowsky, Z. S. S. 16. 7.
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part, action against him releases the other, but on equitable grounds the
Praetor restores the action 1. This text, much suspected on linguistic grounds,
is now proved by the discovery of a scrap of the original to be ill the main
genuine, the word rescissorium having been omitted 2.
Prima facie, the simplest case is that of renewal of the action against the
same defendant, aucto pec'i~lio. Ulpian tells us that the action lies 3• Paul,
dealing with the case in which the peculium is insufficient, observes that
security cannot be claimed for subsequent accessions, though it can be in the
actio pro socio, giving as his reason for the difference, that in pro socio the
defendant owes the whole amount 4 • The parallel is pointless unless further
actio de peculio was barred at strict law. Erman indeed 5 takes a very
different view of this text. According to him Paul an'd Plautius are not
concerned with consumptio, but exclude the cautio only because, as the
dominus owes only de peculio, there can be no question of consumptio beyond
this, so that the cautio is useless. Paul's language is indeed ill chosen if he
was thinking of consumptio. It is ill chosen in any case. But the point of
the parallel with pro socio is the fact that there is consumptio. The gist of
the allusion is that, though the cases are alike in this respect, they differ in
that in the case of the sociu,s there is a civil obligatio for the whole, while in
the other there is no obligation but that stated in the Edict, and that does
not exceed the peculium. Elsewhere Ulpian tells us on the authority of
Labe0 6 that where the actio annalis has been brought in error and lost on
grounds which do not negative the debt, and it afterwards appears that the
slave was not dead, the plaintiff is to be allowed to sue again. Earlier in
this book 7 the view was expressed that this was due to independence of the
obligations, but it seems rather to be a case of restitution for error: there is
no word of an increase in the peculium, and, apart from error, the claim
would certainly be barred as to the existing peculium. The text thus does not
bear on the present point. There is, however, a sharp conflict between Paul
and Ulpian. Many ways of dealing with it have been suggested. The simplest
view is to suppose that non has been struck out from Ulpian's text 8 • Gradenwitz remarks 9 that this text is the only one which having spoken of a right of
action as once exercised, with the emphatic word semel, goes on to say clearly
that it can be renewed. This of course is far from conclusive, and while it
is true that a non is easily dropped, it is also true that it is an important
word not to be lightly introduced to create a harmony which does not exist.
Accordingly it has been said 10 that there was a difference of opinion as to the
extent of the consumptio operated by the litis contestatio, some jurists holding
that the whole obligation, being expressed in the intentio, was consumed,

others, e.g. Ulpian, that the liability and the consumptio were only to t~e
extent of the existing peculium. There is nothing a priori improbable m
this in view of the fact that there might well be, and in fact were in other
con~exions doubts as to the exact nature of the eadem res, further claim on
which was' barred. It might well be held that what was barred was what
might be effectively claimed in that action. The intentio is not the whole
formula. A praescriptio could limit its consumptive force!, and some may
have thouO'ht a condemnatio might do so, particularly ill view of the fact
that the obnly existinO' obliO'ation is that expressed in the Edict, limited to
b
0
l' . d
the peculium. But we know from Gaius 2 that in ordinary cases a Imlte
condemnatio did not in fact limi.t the consumptive effect of the intentio. N o
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15. 1. 32. pj'. Erman, see below, has held its doctrine classical.
Z. S. S. 27. 369. Much of the controversial literature is rendered obsolete by this discovery. Apart from the literature cited by Lenel, Ed. Perp. (2) 278, n. 2, s~e. Keller, Civ. Proz.
n. 927; Karlowa, R. R. G. 2. 1142; Pokrowsky, Z. S. S. 20. 115 j Fernm, Z. S. S. 21. 190 j
Affolter, Institut. 214, 280 etc. j Gradenwitz, Z. S. S. 27. 229 j Erman, Servus Vicarius, 498 j
Melanges Appleton, 203 sqq.
4 15.1. 47. 2.
5 Melanges Appleton, 241.
3 15.1. SO. 4.
7 Ante, p. 227.
8 Ferrini, loco cit.
6 15.2.1. 10.
10 Erman, Mel. Appleton, 229, following Affolter.
9 Z. S. S. 27. 229.
2
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doubts appear on this point, and, except for the text of Ulpian, there is no
text sugO'estinO' limited consumptio in case of the renewed actio de peculio,
aucto pe~ulio. 0 It may be noted that Papinian holds the whole obligatio to
be brought into issue 3, and that the jurists who refuse condictio for payment
in excess of peculium \ are not authorities for the view expressed in Ulpian's
text as it stands 5. They shew that these jurists thought the Edict created a
natural obligati.on for the whole, beyond the actionable obligation to the
extent of the existing peculium, not that they held that there was an actionable obligation after de peculio had beell brought. There were other cases
in which a natural obligation survived a judgment 6 •
On the whole the more probable view seems to be that in classical law
the action was not renewable without relief, and that Ulpian 7 either wrote
non potest or, more probably, added a requirement of restitutio 8 • In another
case in which the question was of the renewal of action in regard to the same
peculium, so that there is no doubt of the consumptio, Ulpian, in declaring
that the action may be renewed, does not expressly mention restituti~, b~t
uses the equivalent expression, permittendum est 9 • The same conclUSIOn IS
deducible from the rule that in the case now to be considered of claim against
one owner after action aO'ainst another, the plaintiff might proceed as if
' b
.
d
the earlier iudicium were rescinded and could recover not only what eXlste ,
but further accessions, not being bound to sue the other as at the time ~f
the first action 10. The language is significant and it is Ulpian who IS
speaking.
In relation to the renewal of the action against another person there are
several cases to be considered. In those of common owners, and cohere des
who have succeeded to the slave, either could be sued for the whole, was
liable to the extent of the whole peculium, and could deduct for debts due to
the otherll. As we learn that of two owners he could be sued in respect of
whom there was no peculium l2 , the rule was no doubt as in the last case, and
it would be immaterial whether the renewed action was against the same or
another owner.
See, e.g., 21. 1. 4e. 7.
12.6. 11; 34.3.5.2 j ante, p. 217.
G 12.6. 60.pr.; ante, p. 696.
9 15. 2. 1. 10.
11 15. 1. 11. 9, 27. 8 j ante, p. 378.

1
4

2

5
7
10
12

G. 4.57.
s 15.1. 50. 2.
See, however, Erman, Melanges Appleton, 229, 242.
15. 1. 30. 4.
8 Cp. S. 5. 46 .. 1.
15. 1. 32. 1.
15.1. 12.
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It is odd to find another rule applied as between two fructuaries or bonae
fidei possessores, since they had the same remedies as common owners for
adjustment!. But Ulpian, quoting J ulian, tells us in a suspected text, now
proved, by discovery of a fragment of the origiIlal, to be substantially
genuine 2 , that neither could be condemned for rpore than he held, or deduct
except for what was due to himself 3, that suing one freed the other, and
that on equitable grounds a remedy was given by restitutio actionis. In fact
there was a change of view as to the fr\lctu~ry's liability de pec1tlio4. TlJ.e
earlier lawyers held him liable only so far as he acquired. On that view the
present question could not have arisen, except in a common undertakillg.
Then the view appeared that the acquirer must be sued first, and that is the
rule from which the present text starts, since J ulian, who favoured thf\,t
yiew 5, is the SOllrce of this text. When the rule was accepted that either
could be sued on any contract, the present restriction became unnecessary.
B,ut as between owner and fructuary Justinian's rule is still that the fructuary can be sued primarily only for what concerns him, but the action is
restored against the owner and vice versa 6. There is no communi diviclundo
between them. A similar limitation of the right of action and deduction,
with restitutio actionis, occurs in the case of coher'ecles liable only to the actio
annalis 7, but here the division is due to the express provision of the XII
Tables.
In the case of vendor and buyer, within the annus utilis, the rule applied
is due to the fact that neither, if he is sued, and has paid in full, can recover
from the other. Thus, though either can be sued for the whole, he is liable
only to the extent of the peculium he holps. Though the other is freed, the
claimant has restitutio actionis, to recover 'any balance still dues.
The relief is sometimes called restauratio of the old action 9. There are
signs of dispute as to the effect of this. Strictly it might seem to restore the
action only agaiIlst the old defendant. This would be useless in the presen~
case. Some seem' to h~ve held that it only went so far as to give the
claimant what he could have recovered in the earlier action if the present
defendant had been a party. The view which prevailed was that the condemnatio would be based on the present state of the pec'Ullium 10 • It is i:p. fact
restitutio in integrum. It is elsewhere called rescissio iudicii ll , which
expresses the same idea. It hf\,s been said that this makes what has been
paid an indebitum 12• But the debt is not rescinded: what was paid was due
and cannot be recovered. N or indeed is the old judgment rescinded: the
new judge is merely directed to proceed IOJ.S if the matter had not been before
the court.
We have assumed that the earlier action has proceeded to judgment.
But there are cases of translatio iudicii, in which a pending action is transferred. If a dominus dies, pending the action, the iudicium is transferred
10.3.7.6,7. '
15.1. 15.
6 15.1. 19. 1, 37. 3.
s 15.1. 30. 5, 37. 2, 47. 3.
11 15.1. 47. 3.
1
3
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15., 1. 32. pr.; cp. Z. S. S. 27. ~69 and D. 15. 1. 19. 1.
Ante, p. 339.
5 15. 1. 37. 3; ante, p. 340.
7 11. 1. 18; 15.. 1. 14. 1, 32. pl'.
'
9 ,15. 1. 3~. Pl'.
10 15. 1. 32; cp. ~2. 2.26. 1.
12 Ferrini, cit. Erman, Mel. Appleton, 355.
2
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to the heres. Is this mere succession or resc~ssw iudicii ~ The point might
be very material as if the claim were liable to be barred by time, the second
action, regarded'as ~ new one, might be too late. The material texts do not
1
deal with slaves: it is enough to say that Koschaker has shewn that it is a
2
mere case of succession. He has also shewn, however , that no inference for
the identity of the two iuclicia can be drawn from use of the term translatio
iudicii. The point has already been considered in connexion with noxal
actions 3, and the view adopted that transfer of a pending noxal ac~ion
aO'ainst the slave freed or aO'ainst a new owner is a case of mere succeSSIon.
o
"e
'
.
Koschaker takes a different view 4 , at least in the case of the man hImself.
He shews that Ulpian calls the noxal iudicium inutile, while Paul says the
iudex must transferre iudicium 5• As a void iudicium cannot be transferred,
he holds that the second must be new. Admitting the possibility of disagreement, he yet thinks that Paul agrees with Ulpian, It is quite possible,
however, that Ulpian agrees with Paul, merely holding that there can be no
valid judgment against the alleged dominus. But in view of the doubts
which certainly existed 6, no stress can be laid on Ulpian's mode of
expression.
We have hitherto assumed that where litis ' contestatio has occurred, what
is consumed is the obligatio stated in the intentio, limited sometimes by
praescriptio. This agrees with the language of the texts 7 and accounts for
the rules arrived at. But the matter is less clear when we turn to the
other actiones adiectitiae qualitatis. The intentio being the same in all cases
the bringing of one action ought to bar any other except f~r relief, ~nd ~his
is the result deducible from most of the texts. All pOSSIble corn bmatIOns
are not represented, and, apart from t~e institu.tional. books, Ulpian is th:
sole authority. We learn that de peculw and trtbuto~~a barred each ot~er ,
and that de peculio barred quod iussu 9• As to de ~n rem verso there IS a
text which seems to imply that it did not bar de pec'ulio, and is s~ treat.ed
earlier in this book 10. But it is more ' probably a case of praetorlan relIef
against error in the actio de peculio, ignoring the 'f act that there has been a
valid trial of the same issue under the de in rem verso clause.
Another text raises another apparent difficulty of the same kiri.d. A
filiuifamilias accepts a i'udicium as defensor of his father in an. actio de
peculio, as it seems, on his own debt. The effect is to ~elease hIS father.
ll
This we are told is a versio to the amount of the pecultum , even before
judg~ent. This 'excludes th~ possibility of the view that it is in the. act~o
iudicati de peculia that the versio is made effective. But any new actIOn IS
presumably barred. Von Tuhr shews reason for supposing the action to be
one by the surety iudicatum salvi, which the defensor must have had 1_. On
this vIew the text has nothing to do with consumptio.
Q

Translatio Iudicii, 239 sqq., in opposition to Kr~ger, Z. S. S. 15. 140. .
1 5"
op. cit. 15. r.J:he distinction is, however, ~ometImes brought out, e.~. ID45 '42'. ~o 12.24. 4.
3 Ante, p. 108.
4 op. c~t. 220.
9..
,
.
6 Ante, p. 109.
7 G. 4. 53, 68, 107 etc.
9 14.5.4.5.
s G. 4. 74; Inst. 4.7.5; D.14. 4. 9. 1.
12 Actio de in rem verso, 147.
10 Ante, p. 228.
11 15. 3. 10. 3.

1
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In relation to the actio institoria (and executoria) there is difficulty. It
is clear that the primary obligation is brought into issue, for it bars action
against the representative, and is said to lie ex persona magistril. And it
bars another actio institoria, where the first was lost through a mistake as to
the business for which the loan was madel!. But the same writer, Ulpian,
says in the same context, that if institoria has been brought on what is in
fact a peculiare negotium, and thus lost, the actio tributoria is still available 3 •
This seems to mean that instito1'ia does not bar tributoria. Erman 4 is
inclined to explain the texts as expressing a difference of view, some jurists
holding the primitive (Proculian) view that intentio consumitur; others
taking all the conditions of the condemnatio into account, the claim being
barred only where all are identical. He cites certain texts in support, but
they refer to real actions 5, where there is no question of the novatio necessaria
produced by litis contestatio 6. And the frequent appeal to 1'estitutio shews
that it was not in this way that relief was found. It is possible in view of
the language of the texts that Ulpian allowed restitutio, and that the
present form of the text is due to the compilers 7• There is, however, another
possibility. The formula of the actio tributoria is uncertain, It differs from
the other actions in that the liability depends 011 the master's dolus. It is
not certain whether the bar of de peculio by tributoria depends on con8umptio 8, or on fairness 9, or 011 express provision, as is suggested by one of
the texts ]0, If the formula alleged an obligation of the dominus other than
that of the representative there is no reason why it should not survive so far
as consumptio is concerned. This would explain why tributoria is mentioned
and not de peculio. But this solution seems to require that it be dolus not
to admit, in the tributio, a debt now reduced to, at best, a naturalis obligatio.

APPENDIX Ill.
FORM USED BY SLAVE IN ACQUISITION BY MANOIPATIO, ETC,
IN an essay in the Zeitschrift der Savigny Stiftung for 1905 with the
chief thesis of which we are not here concerned 11, Professor Eisele makes
some interesting remarks on the form of mancipatio. As Gaius shews12, it
contained in ordinary cases, two members; :first an assertion of ownership in
the acquirer, and secondly, what looks like the chief operative part, esto mihi
empta hoc aer'e aeneaque libra. With the odd fact that at the time when the
14.1. 1. 17, 24.
2 14.3. 13.pr.
,
3 h. t. 11.7.
Melanges Appleton, 234 sqq.
5 44. 2. 9. 1, 18; 46. 8. 8. pi'.
6 G. 3. 180.
7 The action was just that one not confined to the household relation. Lenel (Ed. Perp.
§ 102) shews that the fact that the contracting party was a representative was prominently
stated, as he thinks in a demonstratio. But it is difficult to suggest a formulation which, resting
on
this the
idea,representative
shall leave intact
actio
aga~nst
(14. 1.the
1. 17,
24).tl'ibut01'ia (14. 3. 11. 7) while destrOying the action
8 Mandry, Familiengiiterr. 2.448,9.
9 Karlowa, R. R. G. 2. 1163.
10 14.4. 9. 1: cum scit sibi regressum ad alium non futurum.
, 11 Z. S. S. 26. 66 sqq.
12 G. '1. 119; 3. 167.
1
4
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APPENDIX IV.
THE
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is released is something other than what is acquired. RabeF holds this to
be a disregard of logic, intelligible in adoption, but not admissible in manumISSIOn. But it is clear from the doubts as to the effect of an attempt to
cede usufruct to an exlraneus 2, and as to cessio hereditatis by a necessarius 3 ,
and perhaps still more from the rule that cessio after entry released debtors
to the estate 4 and from that as to the effect of attempted cessio by a tutor
cessicius o, that there was no very certain logical doctrine, as to the juristic
nature of cessio in iure.
Manumission is not transfer of dominium: it is creation of a civis, and
release not merely from ownership, but from the capacity of being owned.
This seems a better way in which to express the matter than to speak, as
Karlowa does 6, of the acquisition of personality. The Romans of an early
age did not so think of the matter, still less would they have felt Karlowa's
difficulty that if the slave is a mere res he cannot acquire, and manumission
is an impossibility. This sort of subtlety is of a 'later time, as is his solution
that the man acquires by virtue of a derivative personality, based on that of
his master.
Manumission inter vivos is probably due to the Pontiffs, who applied such
analogies as presented themselves and, so far as their activity is known, do
not appear to have been bound by a very strict 10gic 7• In the case of census,
there is no element of conveyance, and in manumission vindicta it is rather
the fact that the case is not one of dominium which prompts the use of the
form. It has indeed been contended that this is not a case of cessio in iure 8,
but a comparison of the accounts of the two transactions 9 shews the closest
similarity. It is true that there are qifierences: the prominence of the
festuca is the most important. But nothing is more to be expected than
distinctions of detail expressive of the particular application; there is no
reason to treat them as shewing a difference of underlying principle, and it
must be noted that we have a description not of cessio in iure in general, but
of cessio in iure of the dominium in a specific thing.
There is no doubt difficulty in the question whether cessio in iure, and
therefore manumission vindicta is properly called a piece of fictitious
litigation. Discussion of that wider question is not in place here. It has
recently been thoroughly examined by Wlassak 10: he declares against this
view, holding that it is ab initio not an act of litigation, but of release by
the dominus with official sanction, given in the form of addictio. He shews
reason for thinking that there was no addictio where a defendant in a real
action refused to defend, or admitted his liability; indeed he qenies the
applicability of the notion of confessio to a real action, and considers that the
form ad-dicto shews that what is done is in supplement to the act of another 1l.
From this point of view the question whether it is fictitious litigation or
not is rather a matter of words. Wlassak suggests that it is of the essence
op. cit. 325.
2 G.1. 30.
s G. 1. 35 sqq.
Ibid.
:; UIp. 11. 7. As to de~th of cessicius, see RabeI, lac. cit.
lac. cit.
7 G. 1. 134, 2. 53.
9 See G. 1. 24, and ante, p. 451.
See reff. in Wlassak, Z. S. S. 28. 1-3.
11 Z. S. ~. 25, 91.
10 Z. S. S. 25. 84 sqq.
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the man to be 30 at the first manumission, on the ground that it is only of
a slave first freed over 30 that the proposition he lays down as to iteratio is
true generally. The texts l seem to leave no doubt as to the justice of his
view in the case of informal manumission of a man under 30. Indeed since
iteration in this case dates from before the lex Aelia, any other view requires
this law or the lex Iunia to have contained an express provision forbidding
iterat?~o in this case. But his opinion as to formal manumission seems less
certain. The textual authority is small: there is only the doubtful inference
from Ulpian 2, and some indications in Gaius 1. 35, so defective that reconstitution of the text is hopeless. On the other hand it must be admitted
that while there are texts speaking of iteratio as applicable to junian latins
generally 3, there is none which unequivocally applies it to a latin freed
vindicta or testamento.
Vangerow bases his opinion mainly on the view that as manumission
implies ownership, it is impossible where there has been a formal manumission,
since the formal act of conY( '-ance, though the provisions of the lex Aelia
prevent it from giving civitas, produces nevertheless the other effects of
which it is capable. Thus it causes the dominium to pass out of the manumitter, though it does not pass to the manumisst~s. He supports this view
by reference to the cases above mentioned in which cessio in iure tutelae,
usuifructus and hereditatis, were treated as depriving the cedens though the
primary purpose was not realised. But, apart from the fact that these texts
shew evident signs of dispute, they appear to turn, not on the principle
invoked by Vangerow, but upon the notion that cessio is an acknowledgment
in court that the cedens has no right. This could have no bearing on manumission by will4. It may be observed that in some cases, and in the opinion
of some jurists, the cessio might be pleaded by persons who were not parties
to it 5 , and it is also noticeable that in every recorded case it is used as
a defence to a claim set up by the cedens. It may also be noted that
Vangerow's theory leads to the result that if an owner under 20 manumitted
vindicta, though the manumission did not take effect, it would be impossible
for the owner ever to make the man a civis. For the texts do not say that
his act is a nullity but only that the statute bars the freedom 6. Indeed on
Vangerow's view it seems that the man should have become a servus sine
domino, for it is not merely the ius Quiritium which is affected by a cessio in
iure. Analogous difficulties arise in the case of manumission by will. As
we have seen, it is by no means clear that a manumission vindicta could
make a man a latin in classical law 7, and it may be that this is the real
reason of the silence of the texts. As to manumission by will Ulpian tells
G.1. 167; Vat. Fr. 221.
2 Ulp. 3. 4, referring only to latins over 30.
s Ulp. 3. 1; Fr. Vat. 221.
4 The rule of accrual when a common slave is freed vindicta or testamento by one owner
(ante, p. 575) may seem to throw doubt on this. But the principle on which this accrual rested
was very doubtful. S,ome thought it operated even in informal manumission. The view which
prevailed seems to have been that it was confined not only to a formal manumission but to one
which satisfied all the requirements of manl1mission (40.2.4.2). Justinian observes (C. 7.7.
1. p r.) that, as to the rules of accrual in this case, multa ambiguitas exorta est apud veteres iUl'is
auctores.
5 G. 1. 35; UIp. 11. 7.
6 Ref!., ante, p. 542.
7 A.nte, p . 543.
1
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~s expressly that the l.ex Aelia treats a man manumitted under 30 by will as
If he had been freed mformally, which he would hardly have said if there
was the fundamental difference that iteratio was impossible in the case of the
former. The result seems to be that any Junian latin could when he was
over 30,. be ma.de a civis by iteratio, by the person in whom' the quiritary
own~rshlp of hIm was now vested. But it is an open question whether in
classlCallaw a person freed vindicta could be a latin.

APPENDIX V.
MANUMISSION VINDICTA BY A FILIUSFAXILIAS.

IT is clear that manumission vindicta was a legis actiol. It is also most
probable that a filiusfamilias was incapable of legis actio. It appears to
~ollow that he cOt~ld not f~ee vindicta, even iussu pa,tris. Yet this power
]S repeatedly credIted to hIm, and is nowhere expressly denied. On the
t~xt.s as they stand there is therefore something like an absolute contradICtIOn.
There seem to .b~ two ways of dealing with the matter, assuming the
One of th
ese
th t f M' .
~s a 0
ItteIS~, to refer all the texts which do not specify the form to the
mformallllet~10ds and to treat the others as in some way interpolated. The
oth.er course IS to accept the texts and to treat their rule as one more case in
whICh the. character ~f the process was disregarded. The following pages
state as brIefly as possIble the grounds on which the present writer has held 3
and holds, this the better view.
'

~ruth of the proposItIOn that afiliusfam'ilias cannot lege agere.
9

. The relaxations stated on p. 452 are no doubt for the most part merely
eVIdences that the process was not really regarded as judicial. Some can
4
h~rdly be so disposed of , but they are much less important than the texts
~Irectly touching the question, of which the chief are set out and discussed
m the following pages.
I., Sc~ol: Sin.. 18.. 49 (Kriiger): '" 0 lJ7r€~OV(TLOS ws p-~ ~v legis (
~n ~'ltre cedere €TfP'f! T~V E7rtTp07r~V.
. ThIS text leads Mitteis to reject an the others. He infers that in the
Judgment of ~Jlpian a filiusfamilias could not lege agere, and that thus all
the ~exts w~ICh speak of him as freeing vindicta must be in part postclassICal. FIfth century greek scholia are not perhaps the best evidence of
what Ul~ian said, and it may well be that the rule is Ulpian's, the reason
the s.chohast's. But admit.ting t.hat it is in effect Ulpian who speaks, the
text IS but a doubtful startmg-pomt. It gives an odd result. The tutela in
O€KTLKO.S ov OvvaTat

1
• S

Ante, p. 451.
N. R. H. 27. 737.

2
4

Mitteis, Z. S. S. 21. 199; 25.379' Rom. Privatrecht 1 2 11
40. 2. 8; 40. 2. 23.
'
, . . .
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question must be leg7:tima, for Ulpian allows only legitimi tutores to cede l •
The case is thus one of a patron, i.e. a miles or former miles, who can, as we
know, free vindicta. The prbposition thus is: certain persons who can
certainly free by legis actio cannot cede the tutela acquired by the manumission, because they are incapable of legis actio. This is at least something
like a contradiction, and such a text seems hardly clear enough to put an the
others out of court.
11. P. Sentt. 1. 13 a. Filiusfamilias iussu pat1-is manumittere patest,
matris non potest.
This text is perfectly genuine and thus ought to cover all cases of manumission inter vivos. Mitteis considers it arbitrary to apply it to manumission
vindicta.
seems more arbitrary to understand a tacit limitation to manumissions which produce only a truncated result. The effect is to make the
text give a misleading result, which Paul elsewhere carefully avoids. In
view of the language of P. Sentt. 4. 12. 2, it is difficult to understand our
text of a manumission which did not give iusta libertas. It is one thing to
state a general rule ignoring exceptions: it is another to lay down in general
terms a rule which does not apply to the normal case at all.
Ill. C. 7. 15. 1. 3. In this enactme"n t Justinian ~xtends the power of
authorising manumission to ascendants of either sex in respect of any
descendants. He says he is abolishing the old restrictions of persons, but
he says nothing of any extension in point of form. The first case he names
is per iudicem. "
IV. 37. 14. 13, Modest.; 40. 1. 16, Idem; 40. 1. 22, Papin. These texts
are general and if written as they stand must fairly be applied to all manumission inter vivos. They may have been abridged, but there is no sign of
this, and, at least as to 40. 1. 16, the reference to manumission vindicta is
strongly suggested.
V. 38. 2. 22, Marcian. Si filiusfamilias miles manU1nittat, sec1tndum
Iuliani sententiarn .. .patris liber·t~tm faciet: sed quamdiu, inquit, vivit, praefertur fili~ts in bona eius patri. Sed divus Haclrianus Flavio Apro rescripsit
" s~tum libertum eum facm-e non patris.
This text, adduced by Mitteis, deals with a miles and is not strictly in
point. Its only importance is that its language shews the practice to have
been older than Hadrian's enactment 2, and that as it is not easy to see how
the father can have been thought entitled to the goods of such a man otherwise than by descent, the manumission must have given civitas and thus
been formal. The possible but uncertain inferences need not be entered on.
VI. 40. 1. 7, Alienus Varus. This text mentioned by Mitteis has been
so maltreated that little can be inferred from it. What can be made of the
libertus who becomes a slave again at the end of the text 1 The fragment
seems of little importance in the present connexion 3 •
VII. 40. 2. ~. p1-., Julian. Si pater filio permiserit servum manurnittm'e et interim decessefrit intestato, deinde filius ignora'f/;s patrem suum

n

1
3

Ulp. 11. 6, 8 .
Ante, p. 469.

2

See 37: 14. 8. P?'.; 38.2. 3. $ and ante, p. 459.
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mortuum, libertatem imposuerit, libertas servo favore libertatis contingit
. , cum
non appareat mutata esse domini voluntas, sin autem ignorante filio vetuisset
pater per nuntium et antequam filius certior fieret, serv'u m manumisisset, liber
non fit. nam ut filio manumittente servus ad libertatem perveniat durare
oportet patris voluntatem: nam si mutata fuerit non erit verum volente patre
filium manumisisse.
This text has been profoundly altered. It does not express J ulian's
view!, and some at least of the talk about voluntas seems to be due to
Tribonian. It is difficult to see why it should have been placed under the
heading de manumissione vindicta, unless originally written of this, since it
contains no reference to form. Mitteis holds that it was written of informal
manumission, mainly it seems, because h. l. 1 was. The force of this is
weakened by the fact that h. l. 2 was certainly written of formal manumission, and, if contiguity is decisive, settles the question the other way for
the whole lex. There is indeed little reason to think that h. l. 1 was written
of informal manumission. The needle'ssly duplicated talk about voluntas
looks like Tribonian seeking a reason good for all manumission. And
though, as Mitteis has elsewhere shewn 2, it is dangerous to be dogmatic as
to what J ulian cannot have written, he can hardly have written the reasoning
put before us. He is supposed to have said that when Titius declares inter
amicos that he frees a man, whom he thinks, in fact, to be the property of
another, but who is his own, verum est voluntate domini servum manumissum
esse. But that is not the case: the needed voluntas is not present. He
intended a joke to deceive the man or his own friends: lex enim Iunia eos
fieri latinos iubet quos dominus liberos esse voluit 3 • On the other hand, as
applied to manumission vindicta the decision is perfectly sound. As has
been said by Wlassak 4 : "bei allen Formalgeschaften des alten Rechts, so
auch bei der manumissio vindicta, die rechtliche Geltung unabhangig war
vom Dasein des durch die Wortformel. .. der Partei angezeigten Willens."
This is surely what J ulian is laying down. There are other texts which
shew that formal acts produced their effects irrespective of state of mind 5,
and others which shew that, apart from form, the transaction was null in
such a case of mistake unless there was a real voluntas which the transaction
realised 6. Some of them refer to informal manumission.
VIII. 40. 2. 10, Marcian. Surdi vel muti patris filius iussu eius manumittere potest: luriosi vero filius non potest manumittm'e.
It is not easy to see why this text is placed in this title, unless it was
originally written of manumission vindicta. Here too there may have been
alteration: apart from this its general form would have been misleading.
Mitteis observes that it was of course necessary to mention here and there
the powers of muti and surdi, and he cites three other examples. It may
40.9. 15. 1; post, p. 722.
2 Z. S. S. 27.369.
Fr. Dos. 7, 8.
Z. S. S. 26. 403. As to the interpolation of this text he agrees with Mitteis.
Cp. P.1. 7. 6, 8; G.4.117.
17. 1. 49; 29.2.15; 22.6.9.4; 41. 1. 35; 40.9.9. pr., 17. 1; 40.12.28; 41. 2. 4.15; In. 2.
20. 11. See also Buckland, N. R. H. 32. 236.
'1
3

4
5
6
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not be altogether insignificant that in two of these 1 the limit of the power is
clearly stated, while in the third 2 the negative form of the proposition makes
this unnecessary.
IX. 40. 2. 18. 2, Paul. Filius quoque voluntate patris apud patrem
manumittere potest.
As it stands this text is conclusive. Mitteis holds that there has been
alteration and that Paul actually wrote: Filius miles apud patrem, etc.
'rhere is no evidence of change and indeed that remark seems hardly worth
making. The point actually made is more important. If the manumission
was voluntate patris, it was his own manumission and he was judge in his
own cause . . The words volunta~e patris, redundant as they look, are essential
to the statement of this point.
X. 40. 2. 22, Paul. Pater ex provincia ad fi,liurn sciens Romae agentem
epistulam fecit quae permisit ei quem vellet ex servis quos in ministe?'io secum
hic habebat vindicta liberare: post quam filius Stichum manumisit apud
Praetorem: quaero an fecerit liberum. respondi: quare non hoc concessum
credamus pat1'i ut permittere possi~ filio ex his quos in ministerio haberet
manumittere? solam enim electionem filio concessit, ceterum ipse manumittit.
Mitteis supposes the compilers to have here interpolated the references to
form, though they have omitted to do so in the other texts in this title
which we have discussed. He considers the expression apud praetorem ill
placed and redundant in view of the word vindicta earlier in the passage.
But the expression is inserted precisely because the authorisation was to
proceed in a certain way, and the statement shews that the direction was
followed. The form vindicta liberare is the usual classical form 3. In
40. 1. 15 and 45. 1. 122. 2 it is clearly genuine, but it does not seem common
in the Digest. In our text the words have all the appearance of being a
quotation from the letter.
XI .. 40. 9 .. 15 ..1, Paul. Iulianus ait si postea quam filio permisit petter
11wnu1r:tttere fihus tg1.wr~n:s patrem decessisse martumisit vindicta non fieri
eum ltberum, sed et St Vtvtt pater et voluntas mutata erit non videri volente
patre filium manumisisse.
.
Mitteis supposes the compilers to have interpolated the word vindicta.
It is not clear why they should have so done. If the original text contained
no reference to form the insertion would be misleading. If it did, it would
be still more misleading to strike out that reference and also insert the word
vindicta, though to do either without the other would be reasonable. The
chief positive sign of interpolation is the fact that, in the Florentine index,
the corrector of the MS. has altered a headinO' ad legem Iuliam and made
it Iuniam. I have suggested that the cOlTec~or was wronO' as 'he was far
from infallible, a~d though Mitteis attaches no weight to thi~: the suggestion
may n~t look qUIte absurd to one who will look at the surroundings of the,
correctIOn at the pla,ce where it occurs. That is the Florentine index and
not in the inscription of this lex. It is not indeed certain that it refers to·
1
3

3. 3. 43. pt'.; 29. 2. 5.
G. L 17, 18, 44; P. 4. 12.2; Fr. Dos. 10.

B. R. L.

2 39. 5. 33. 2.
Cp. Brissonius and Dirksen, s .v. libem1'e.
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the same book. There is no sign of correction in the inscription. It must
be observed that the mistake, if it is a mistake, occurs twice quite independently, and that there is no trace but the correction in the index of any
writing by Paul on the lex Iunia. Moreover this text has not been generally
overhauled, for it retains a view of Julian's, which is elsewhere set aside l •
And the word vindicta, useless or worse under Justinian, may have served a
purpose in the original. An informal manumission would be null if the
authorising pater were dead, but some may have doubted if this was equally
true where a legis actio had been gone through without notice of the death.
It is easy to see many complications which J ulian's decision avoids.
Mitteis observes also that there is no known lex Iulia which deals with
manumlSSlOn. The leges Iuliae iudiciariae must have given occasion for the
discussion of those quasi litigations which were still tried by legis actio, of
which manumission vindicta was one. It is always difficult to say what
a book may have contained.
XII. 49. 17.6, Ulpian. Si militifiliofamilias uxor servum manumittendi
causa donaverit an suum libertum fecerit videamus, quia peculiares et servos et
libertos potuit habere, et rnagis est ut hoc (7) castrensi peculio non adnumeretur,
quia uxor ei non propter militiam nota esset. plane si mihi proponas ad castra
eunti marito uxorem servos donasse ut manumittat et habiles ad militiam
libertos habeat potest dici sua voluntate sine patris permissu manurnittentem
,a d libertatem perducere.
The concluding words imply without actually saying it that where the
slave was not in the peculium castrense, the filius with the father's consent
might have done what he is contemplated as doing without it if the slave is in
the peculium castrense. And this is so to free a man as to make him habilis
ad militiam. This must be formal manumission since a latin would not be
qualified.
Texts in general terms, and thus applicable to latins, have not been cited,
except where they contain something to suggest that they were intended to
refer to formal manumission, and no doubt some relevant texts have been
missed.
Some, discussed elsewhere, have been omitted 2, as having less
weight than I had attached to them. No text in the Digest can be
absolutely conclusive for classical law, since there may always have been
alteration. But these seem rather a strong body, and if their force for
classical law is to be destroyed it must be by the assumption of systematic
interpolation, of which there is in many cases no trace and in most of these
no purpose. The texts are in all parts of the Digest and the compilers never
seem to have made a mistake: they have left so far as appears, no trace, no
suggestion, of the older doctrine. They are not often so exact in their
workmanship. And the main reason for this opinion is a fifth century Greek
scholion which does not directly deal with the point and is itself in somewhat
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Act01', sale of freeman to act as 433
Actus, liability after manumission 689
Addictio bonorum 620 sqq.
Addictio in cessio in iU1'e 715
Ademption of, administratio peculii 205;
of conditions 486; of fideicommissum
519; of legacy 149; of manumission 466,
470; of peculium 205, 219, 467
Aditio of servus communis institut1tS 384
Administratio peculii 201 sqq., 243, 690, 697
Adoption of slave 448
Ad1'ogatio, actio de peculia 213
Adsertio libe1'tatis 442, 655, 656, 726;
secunda 668
Adstipulatio 155
Age of manumitting owner 537 sqq., 555
Age of manumissus 450, 542 sq., 552
Alienation by slave 159, 201, 241, 713; of
statuliber 488
Alimenta 472, 473
Ancilla Caesaris 323 j married to freeman
549, 602
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Animus donandi 635; fmudandi 561; possidendi 131
Anniculi probatio 535
Apparent condition in manumlSSlon by
will 483; fructuarius in good faith 395 ;
liberty, praesc1'iptio 648
Appeal in causa liberalis 667, 679
Appointment as tutor, without express gift
of liberty 463, 514
Arbitrium in noxal actions 114
Beneficium sepamtionis 506
Birth as cause of slavery 397 sqq.
Bonae fidei possesso1' 103, 104, 331 sqq.;
acquisition by 341 sqq.; noxal liability 129
Bona .fide serviens 262, 331 sqq.
Bona vacantia, gifts of liberty 628
Bonitary owner, ~cquisitions to 136; manumission py 533, 549, 593
Burial of slaves 74
Burden of proof in causa liberalis 655, 660
Oalumnia in causa libemlis 663, 665
Oapti et fraudati 225, 229
Oaptivi (see also Postliminium) 291 sqq.;
manumission 597; return without postliminium 306, 307
Captivity, effect on family relations 295
Captivity of slave, effect on rights over
him 298
Carbonian edict 672
Castration of slaves 8, 37, 80, 602
Oaupo, theft by employees 122, 127
Oausae manumissionis 539 sqq.
Oausae probatio 538 sqq., 542, 629
Oausa liberalis 85, 133, 636,652 sqq., 716;
acquisitions 664 sqq.; actions against
claimant of liberty 662; burden of proof
655, 660; claims of lesser rights 670;
concurrence with other issues 671 sq.;
interim position of the man 663; possession of the man 270, 663
Oautio Muciana 485, 486, 586
Oensus 439 sq.
Oessio in im'e, essential character 715 sqq.
Child born apud hostes 301, 305, 308
Child of ancilla, when free 398, 399, 400,
617 sqq.; , of libem, when a slave 398
Oibaria annua 321
Oircumductio 655, 669
Civil position of slave 82 sqq.
Claims of liberty 652 sqq.; of ingenuitas,
property relations 674

Codicils by captivi 301, 308
Oognatio se1'vilis 76 sqq" 682
Coheirs as common owners 392 sqq,
Oollegia tenuiorum 74
Collusion between vendee and claimant of
man 48; in causae liberales, etc, 419,
650, 674; to defeat will 610
Ooloni fugitivi 403
Commercial importance of E'laves 131
Oommodatum or or by slave 11, 158, 265
Common slave, acquisition ex 1'e unius
domini 386; legacy to 258, 392; transactions affecting owners 390 sq.
Oompensatio in natura Us obligatio 700
Compulsion to enter to save fideicommissa
523 sqq.; to free under trust 611 sqq.
Concealment of fugitivi 269
Ooncessio peculii 196, 197, 206
Ooncubina, manumission 609
Oondemnatio in noxal action 105; of pregnant woman 400
Oondictio genemlis 186; ob rem dati 644
Conditional gift ut manumittatur 631
Conditional liberty, addictio bonorum 621
Conditional manumission of common slave
576
Condition dando, faciendo 501; in fideicommissa 518; in legacy to freed slave
471; in manumission 455, 482 sqq., 571;
iurisiumndi 486; pecuniam dare, dispute
as to hereditas 470, 502; claim of payee
503 sq.; prevention of performance 491
sqq., 496, 503; rationes reddel'e 495 sqq.,
501
Ooniuratio 90
Consent of dominus to manumission by third
party 457
Oonsilittm 538 sq.
Oonstitutio Rutiliana 315
Oonsumptio ipso iure 707
Contract by deputy of magiste1' navis 174
Contract by master, act of slave 161 sqq.
Contract by se1'VUS communis 377' sqq"
387 sqq.
Contract by servus, 'dolus 157; dolus or
culpa of dominus 212; obligation of
master, limitations 165 sqq.
Contract by servtts dotalis 263; fiscalis
326; fructua1'ius 359, 362, 363; fugitivus
273; hereditarius 260 sqq.
Contract by servus publicus 322
Contract by vicarius 242, 243

Index
Contract of bona fide serviens 339 sqq., 347;
of slave, for right for himself 156
Contractual capacity of slave 155
Oontubemium of slave 76
Conveyance of slaves 11
Oon'uptio he1'editatis 678
Creditor, what is 562 sq.
Crime by slave 91 sqq., 700; by slave sold
57; by statuliber 288
01'imen expilatae he1'editatis 256
Cruelty to slaves 36 sqq.
Oulpa in eligendo 123; in mandato 126
Ourator bonorum captivi 11, 293
Oustodia, na'ture of 282; noxal liahility
123
Damnum by slave of colonus 123; by slave
to himself, deduction in actio de peculio
223; in turba factum 99, 100; to slave
29; to pledged slave 281; to servus hereditarius 254
Death, effect on questions of status 651
Death in captivity, presumptions 303
Death of third person, effect on questions
of status 652
Debita naturalia 685
Debts as part of peculium 193, 194, 198,
220, 685; of dominus to slave 685; of
peculium in actio de peculio 221 sqq.
Decree as source of freedom 598 sqq.
Decurio cohabiting with ancilla 77
Dediticii 544; enslaved 402
Deditio by pate?' patmtus, postliminium 304
Deduction for debt in actio de peculio 223226, 379
.
Defaulting adsertores 655
Defaulting claimants of liberty 419
Defensio of slave 91, 112, 113, 374
Dejectio of slave, effect on possession 160
Delatio by slaves 85; by slaves of the Fisc
326; by slaves of punishment 278
Delict by familia 118 sqq., 376
Delict by servus communis 373 sq., 376,
377; by servus dotalis 124; by servus
fructua1'ius 116 sq.; by servus hereditarius
254 sqq.
Delict by slave 98 sqq., 677, 679; against
redhibiting buyer 124; against third
persons, deductio in actio de peculio 222 ;
in connexion with contract 122 sqq.
Delict by slave, knowledge of dominus 115,
128
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Delict by vica1'ius 248
Delict, enslavement of wrong-doer 435;
privity of dominus, manumission 678sqq,;
to bona fide serviens 334 sqq,; to servus
communis 372; to se?'vus heredita1'ius 254 ;
to slave 31, 676
Denial of potestas in noxal actions 104
Denuntiatio under Sc. Claudianum 412 sq.
Deposit of or with slave 265, 697
Derelictio, compared with manumission 437
Derelict slaves 274, 280 sq.
Dictum promissumve in sale of slave 56. 63
Dies cedens in gift to slave 145, 146, 152
Dies in manumission 455, 469, 479 sqq"
490
Direction not to alienate 515
Discretionary fidei commissum 516
Division of claim, actio de pecul'io 229, 709
Divorce, restrictions on manumission 584
sqq.
Dolus, in noxae 106, 110; essential to actio
tributoria 236; as basis for actio de
peculio 209
Donatio by slave 204; by slave to master,
when a versio 179 sqq.
Donatio mortis causa 151, 635
Donatio to common slave 389
Dos of servus poenae 407
Dos, promise to common slave 389
Dotal slave, manumission 583
Duae lucrativae causae 147
Ductio in noxal actions 103 sqq., 110
Eadem res, what is, for litis consumptio 709
Edictal liabilities enforced by actio ex
empto 45
Edict of Aediles 39, 46, 52 sqq.; fraud on
the edict 53, 59; mutual and moral
defects 57; nationality of slave 48, 58;
sale of slave as accessory 59; sale of
vetemtor as novicius 9, 57
Edictum Carbonianum 86
Effect of enslavement 434 sqq.; of pardon
410, 607, 701; of l)revention of performance of condition 493
Employments of slaves 7, 131, 320, 322,
324, 327
Emptio on credit by se1'VU,~ fructua1'ius 364
Emptio suis nummis 636 sqq.
Enslavement 397 sqq., 419 sqq.
Entry into monastery, freedom 600
Erro 52, 55
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Error in institution and manumission 143,
506
Erroris causae probatio 545
Error of status 143
Estoppel by fraudulent sale 430
Evasions of statutes affecting manumission
538, 547
Eviction 46 sqq.; abandonment of slave
by buyer 50; exclusion of penalty by
agreement, effect 46; interitus rei 49,
52; of accessories and partus 51; .of an
undivided part 51; of less than ownership 50; of one slave where several
sold 50; remedy ex empto and ex stip'ulatu, difference 46 sq.; usucap'io by
buyer 49
Evidence by slaves 86 sqq.; in charge of
adultery 91; for or against masters
88 sqq.
Exceptio annua 228
Exceptio rei iudicatae, theories as to different types 696
Exercitor, what (see also Actio exercitoria)
174; theft by employees 122, 127
Ex operis, acquisitions 341 sqq.
Expromissio by slave 215, 686, 693
Ex ?'e, acquisitions 341-5, 352
Extmneus, addictio bonorum to 621

Facinom, what are 94, 680
Facultas dedendi 113, 114
Failure in causa libemlis 549
Failure to receive instrumenta 648
Falsa causa in manumission 539
Falsa conditio 490
Familia communis, delict by 376
Familia, delict by 118 sqq.
Family relations of servus publicus 319, 320
Fictio legis Corneliae 300
Fideicommissa, implied 514 sq.
Fide'icommissa to slave, acceptance by
master 140; of liberty 513 sqq.; absence
or default of one of several rogati 616;
alienation by roga-tus 614, 615; application of lex Falcidia, etc. 521 sq.;
charged on infans 528 ; choice by heres
517; consent of slave 517, 555; death
of ?'ogatus without successor 615; delay,
status of partus 617; failure of will 520 ;
failure to complete 559; insufficiency of
gift to fiduciarius 529, 530, 557; interim
position of slave 524; legacy of slave 518;

not strictly due, relief 618; on whom
may be charged 527 sqq.; on whom
binding 516, 519 sq., 523; overdue 611
sqq.; publicatio of rogatus 614
Fideicommissa of peculium 192
Fideicommissa tacita 148
Fideicommissa to buy and free a slave
530 sqq.
Fideiussio, by or for slave 158, 215, 687,
688, 693 sqq.
Fiducia 632 sqq., 645, 646; actio de peculio
220; noxal liability 125 sqq.
Fiduciarius, rights over slave 524 sq.
FUiusfamilias, actions against, se1'vi nomine
249
Filiusfamilias, freeing by authority of pater
458, 559, 718 sqq.
Fisc, bound by gifts of liberty 611, 627
Fisc, manumission by debtor to 629
Flight of slaves, what is 267
Flight of slaves to statue of Emperor 37
Forfeiture on condemnation 407 sqq., 436
Forgery of will, torture of servus hereditarius
253
Formal manumission, itemtio 716 sq.
Formulae of actiones adiectitiae qualitatis
706
Fraud of creditors in manumission 544,
559, 565; who may shew 562, 565;
successive creditors 563; in soldier's
will 562
Fraud of patron 544, 560
Fraudulent sale of freeman 427 sqq., 431;
age of man sold 429, 432; person entitled to freedom 429; statuliber 429
Fmus legis 636
Freedom as reward 598 sqq.
Freeman, fideicommissum of liberty to 526
Freewoman, cohabiting with slave 412 sqq.
Fructus of bona fide serviens 334
Fructus servi, various forms 10, 21
Fugax 267
Fugitivus 31, 52, 55, 92, 267 sqq., 660;
accomplices 31; jUl' sui 31, 271
Fugitivus, possession of 338, 663
Fugitivus, receptio 90
Fund available in actio t1'ibutoria 235
Furios'i se1'VUS manumissus 588

Gestio, in the actio de in ?'em verso 179, 180
Gift by bonae fidei possessor to slave 342 sqq.
Gift by slave to wife of common owner 391

Index
Gift by will to common slave 384, 391;
to se7'Vi alieni 144; to se1'vi hereditarii
257; to slave, manumission 681; to
slave, repudiation by dominus 151; to
slave of municipality 329
Gift of freeman as a slave 429
Gift to servus poenae 277
Gift ut manumittatur (see also Transfer
ut manumittatu1') 462, 583, 630

Habe1'e, said of slave 151, 156
Hereditas iacens 252, 254
Hereditas passing to Fisc, Manumission
626
Hereditatis petitio, effect on gifts of liberty
611
. Heres, fiduciarius, failing to choose slave
to free 610
Heres necessarius 505 sqq., 524, 546,
553 sqq., 573, 575, 640, 642; acquires
liberty from self 507; by fideicommissum
509
Heresy, freedom of slave 605 sq.
Husband and wife, gift ut manumittatur 630
Ignorantia iuris 416
Imperial property, varieties 318, 323
Implied gifts of freedom 461 sqq., 478,
552 sqq.
Imputation for dolus in actio de peculio
218 sqq,
Incensus 401, 647
Ince1·tae personae, manumission 477, 556
Independence of peCUlium 189
Indulgentia ge1J,emlis 410
Influence of Greek law 448, 643
Informal gift of liberty by will 444
Informal manumission 444 sqq., 458, 548,
554 sq.
Informal manumission, iteratio 716
Informal manumission of pledged slave 574
Informer freed as reward 599 sqq,
Ingenuitas, claim of 672
Ingenuus, definition 438
Ingratitude to patron, etc. 422 sqq.
Ingratitude of filius liberti 427
Inheritance of captivus 299 sqq.
Iniu1'ia to slave 79 sqq., 358
Institor, appointment by pupillus 170; slave
of other party to contract 171
Institut-io and manumissio under different
conditions 512
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Institutio of, and legacy to, servus castrensis
peculii 258
Institutio of derelict slave 275
Institutio of slave 137 sqq.; how far institutio of dominus 137, 138, 140 sqq.;
pm here de gestio by dominus 139; repudiation 140; sine libe1'tate 462, 553
Instrumenta manumissionis 453
Intentio in noxal actions 105
Intent of se1'VUS communis 387
Interdicta noxalia 128
Interdictum exhibitorium 658
Interesse of bonae fidei possesso1" for actio
furti 335
Interitus peculii 206
Inte1'1'ogatio in actio de peculio 208
Interrogatio in noxal actions 102, 105
Irrevocability of manumission 444, 456,
564, 568, 600
Iterat'io 716 sqq.
Joint bonae fidei possessores 340, 394
Joint legacy, contrasted with joint institution 154
Joint usufruct 394, 710
J udaism, proselytising, liberty 604, 605
Iudex ordering damages instead of delivery
610
Judgment against a slave 3, 83
Judgment debtor 402
Judgment in actio de peculio , naturalis
obligatio 696; in causa liberalis, etc.,
effect 664, 667 sqq., 673, 675
Iudicia legiti'1na 707
Iudicia sine deditione 102, 103
Iura patronatus 416, 436, 513, 576, 601,
602, 614 sqq. , 623, 631, 640, 641
Jurisdiction in causae liberales 657
Ius acc1'escendi 153 sq., 578
Iusiumndum by slaves 85, 202, 214
Ius poenitentiae 634, 645
Iussum in acquisition of possession 132,
133; in contract 166, 168, 349, 363,
367, 380, 383; in delict 115, 128; in
delict by se1'VUS communis 375, 376
Iustum initium libertatis 649
Killing of master by slave 90, 94
Killing of slave 29 sqq.; by master 37;
by two injuries 29
Lapse of fideicommissum 519

730

Index

Lapse of time, collusion 675; effect on
status 648 sqq., 714; from death, effect
on questions of status 651
Latini Iuniani 533, 543
Latini by manumission vindicta 543
Latinity, how acquired 548, 632
'Latitatio by person bound to free 613
Latitatio by hel'es non Togatus 617
Legacy of cibaria to slave 473; of militia
to a slave 151; of optio sel'vi 18 sqq.;
of peculium 191 sqq.
Legacy of slave 15 sqq.; construction 77;
cum peculio 196; held in fiducia 285; in
fuga 271; rules as to pal'tus 22
Legacy of vicarius, construction 241 sq.
Legacy to slave 144 sqq.
Legacy to slave freed 470 sqq.
Legal position of vicarius 240
Leges Iuliae iudiciariae 722
Legis actio by filiusfamilias 718 sqq.
Legitimus numerus 547
Lex Aelia Sentia 402, 423, 424, 445, 507,
519, 525, 533 sqq., 536 sqq., 546, 560,
564, 566, 573 sqq., 594, 630, 649, 717,
718
Lex Aquilia 12, 29, 35, 99, 115, 129, 254,
279, 307, 334, 336, 354, 358, 359, 364,
676, 680, 714
Lex Cincia 333; Cornelia (? de captivis)
299, 308; de falsis 3, 94, 137, 294, 300,
385, 592; de iniuriis 82, 93, 598; de
sicariis 31, 37, 94, 96, 114
Lex Falcidia 79, 96, 140 sq., 144, 224, 370,
372, 444, 473 sqq., 497, 501, 513, 521,
522, 529, 567, 601
Lex Fabia 31 sqq., 269, 353, 592, 594;
Fufia Caninia 477, 513, 546 sqq" 552,
556; Hostilia 293; Iulia (?) 722; Iulia
de adulteriis 90, ~1, 470, 484, 519, 585;
Iulia de maritandis 470, 584, 620, 691;
Iulia de vi 93, 94, 128; Iulia municipalis
320
Lex Iunia 239, 250, 279, 280, 445, 446,
533 sqq., 542, 545, 575, 717, 720 sqq.
Lex Iunia Petronia 36, 654, 664; Papia
Poppaea 297, 443, 470, 667, 691; Petronia
36; Plaetoria 100, 101, 702; Pompeia
de pal'ricidiis 78, 93; Quinctia 99;
Rubria 114; Salpensana 594; Visellia
535
Liability as basis of interesse for actio
furti 283

Liability de peculio, nature and limits of
207, 208, 211, 214, 705
Liability in actiones honorariae, basis 704;
on contracts by slave of a municipality
329 ; to dominus after manumission
689 sqq.
Libera, marrying her libertus 399
Liber homo bona fide serviens, transactions·
with holder 350 sq.
Liberi expositi 402, 422, 608
Libertinus, definition 438
Libel'ti ingrati 422 sqq., 550; plurality of
patrons 425; who may accuse 425
Liberty as punishment of dominus 602 sqq.
Liberty by prescription 564, 714
Lis inchoata 661
Lis ordinata 655, 661 sqq.
Litis consumptio 706 sqq.
Loans to servi Caesaris 325
Locatio sel'vi 265
Locatio operaTum servi 370
Loss of possession by act of slave 160, 161
Magiste1' navis, what is 174
Maintenance allowance of public slaves
328
Maiestas 86, 90
Malae fidei possesso?' 134, 331, 353 sqq.;
liability for act of slave 354; no right
of action for theft, etc. 354
Mancipatio by or to slave 159, 712 sqq.
ManC'ipatio cum fiducia 285, 632
Mancipia urbana, rustica 6
Mancipia vaga 325
Mandate by slave to buy him 216, 639 sq.
Mandate to extraneus by bona fide serviens to buy him 349
Manumission, age of slave 450, 542, 552
Manumission and institution, modalities
505 sqq.
Manumission apud se, per filium 721
Manumission before magistrate under 20
539
Manumission by buyer, eviction 49
Manumission by codicil 460, 461
Manumission by deaf and dumb owner 595,
720 ; by filius with or without authority
458, 459, 718; by latin 551, 594; by
miles filiusfamilias 459, 477 sq., 719,
722; by non-owner 559; by owner with
terminable rights 558, 570; by owner
under 20 537; 549, 727; by peregrine
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594; by pel'sona intelposita 59tl; by
priests 451; by redeemer of captivus
316 sq.; by representative 457, 718 sqq.
Manumission by will 442 sqq., 460 sqq.;
acquisition by Fisc 626; actio de peculio 232; combination of dies and conditio 489, 499; conuitions 482 sqq.,
571 ; forms 443, 460, 461; illusory gifts
485 ; impossible conditions 484, 489 sqq.,
500; must be nominatim 460, 566;
negati ve conditions 489; not a legacy
466; querela 567, 569, 610, 672; written
by slave himself 592
Manumission by woman, without auctoritas 551
Manumission censu 440 sqq.; codicils
made during slavery 682; direction to
heres to choose 556; during republic
437 sqq. ; effect on rights acquired before
698; in convivio 446, 548; in ecclesiis
449; in form of damnatio 477; inter
amicos 494; inte?' vivos, actio de peculio
230, 719; in soldier's will 548, 553; is
interitus rei 10; liability for transactions
between slave and extranei 693; matrimonii causa 458, 631; mortis causa 456,
571, 572; nature of 437, 439, 714, 715,
718; naturalis obligatio 683 sqq.; not
alienation 714, 715
Manumission of "A or B" 460; of common slave 575 sq.; of degraded slave
536, 544; of dotal slave 583 ; of fugitive
594; of pledged slave 573 sqq,; of public
slave 589; of rein slaved dediticius 596;
of servus f?'uctuarius 578 sqq.; of servus
incensi 593; of servus legatus 580 sqq.;
of servus municipii 588; of se?'vus poenae
278; of servus pupilli 587; of servus
sold for export 597; of servus under 30
535, 542; of servus unive?'sitatis 588
Manumission, payments to secure 640 sqq. ;
per epistolam 444, 587; poenae nomine
466, 596; post mm·tem heredis 596; procured by fraud 692; sacrorum causa 447;
under Justinian, forms 552 sqq.; vis
and metus 593
Manumission vindicta 441, 451 sqq.; a.
legis actio 453 sqq., 543, 718 sqq.; error'
558, 720; relaxations of form 452
J.l!Ianus iniectio in sale ne prostituatu?' 70;
in sale ut eX]Jortetur 69
Marriage, effect of captivity on 296
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Marriage of child of captivus 297
Master's contract, slave's dolus 183
Medical treatment of slave, actio de peculio
222
Metus in manumission 593
Miles, manumission by 459, 477, 478, 719,
722
Military service, evasion 401
Mora, in fideicommissary gifts 524 sq.,
614, 617, 644
Mm'bus and vitium, varieties 52 sqq.
Mother entitled to freedom, position of
children 619
Municipal slaves, Sc. Claudianum 416
.Mutuum by slave 158
Mutuu.m to bona fide serviens 333
Naturalis obligatio 683 sqq.
Natumlis obligatio of slave 165, 208, 676,
701; to slave 699
Necessa?"iae personae 659
Negligence of slave under master's contract
123
Nominatio, in acquisition of possession 133
Nominatio in contract by bona fide serviens
348 sq.; by servus communis 380 sq.;
by servus f?'Uctua1'ius 363, 367
Nominatio, privative effect 349, 363, 380
sqq., 394 sq.
Non bis in idem 709
Non-possessing common owner 396
Non-use of se?'vus f?'Uctuarius 360
Non-use of operae servorum 371
Novatio by slave 164, 203, 216, '686, 687
Novatio by slave, manumission 686
Novicius 9, 57
Noxa caput sequitur 106, 677
Noxal actions 98 sqq.; by and against
bonae fidei possessor 337 sqq.; by and
against malae fidei possessor 354
Noxal actions nomine vicarii 248
Noxal actions, translatio iudicii 108, 711
Noxal liability, death of slave 109 sqq.;
derelict slave 275; different rules in
different delicts 115, 129; eviction of
holder 109
Noxal liability for pledged slave 102 sqq.;
for servus dotalis 263; for slave in
fiducia 286
Noxal liability, nature of 112
Noxal liability of bonae fidei possesso1' 129,
337; of coheirs of owner 393; of malae
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fidei possessor 106, 354; of usufructuary
116, 359
Noxal liability, origin 98
Noxal surrender, alternative to actio de
peculio 210; dolus 117; effect 110;
liberty under Justinian 608
Noxa non solutus 52, 56
Numbers of slaves 6, 7

Oath, by slave 85, 202, 214
Obligatio re contracta, manumission 698
Omissio causae testamenti 609
Open market, sales in 52
Opeme 370, 487, 525
Optio servi 145
Optio servi, manumission 582
Opposing claims in cau,sa liberalis 670
Opus vi aut clam factum, noxal rules 128
OTdinatio litis in causa Ubemlis 655, 661
Ordination, liberty 600
Ownership in relation to manumission 464
sq., 558 sqq.
Pactum de non petendo to slave or dominU$ 695,
Pardon of ser'vi poenae 409 sqq., 607
Partus ancillae 21 sqq.; mother entitled
to freedom 617 sq q.; not fruits or accessories 10, 21, 263
PaTtus captivae, pledge 312
Partus of dotal ancilla 21
Patientia in actio tribut01'ia 234
Patria potestas, postlim'i nium 308
Patronal rights of fiduciary 525, 615
Payment as condition of liberty 497 sqq.
Payment for manumission 634, 640 sqq.;
compulsion 641 sqq.; patronal rights
641; recovery 644
Payment of debt by slave 202
Payment to libertus thought a slave 332, 683
Peculii ademptio, as a versio (see also
AdempUo) 181, 185
Peculium, acquisition of possession 132,
200, 257
Peculium, character and history of 187;
content of 197; grant to vicar'ius 242;
in what sense a unive1'Sitas 188, 190;
legacy of 191 sqq.
PecLilium of bona fide seroiens 348
Peculium of servus publicus, etc. 321
sqq.
Peculium, on manumission 199
Peculium, possessor, bona fides 200

Peculium, used for payment as condition
of liberty 502
Peculium, usucapio 135
Peculium vicarii 246 sqq.
Peculium, what amounts to gift of 189;
what included on manumission cum
peculio 189
Pecuniam dare, as condition of liberty 496
sqq.; character of payment 497, 504;
payment in error 497, 498; prevention
503
Penalties for ingratitude 423 sqq.
Penalties in sale with restrictive conditions 70 sq.
Peregrine, manumission by 534
Perpetuity of manumission (see also Irrevocability) 566 ,
Personality of slave 3, 83, 147, 148, 150,
152, 155, 157, 501
Pileati 447, 549
Pledged ancilla, paTtus 22 sqq.
Pledged slave 281 sqq.
Pledged slave, abandoned by dominus 277
Pledged slave, delict by 116, 125
Pledged slave, manumission 279, 550, 573
sqq.
Poenitentia 634, 638, 639, 642, 645
Position of captivus and children 292, 299
Possession, acquired through bona fide ser'viens 347; acquired through slave 131
sqq., 200; as common owner in good
faith 395; death of possessing slave 161;
by servus f1"l~ctuaTius 362
Possession, manumission 681
Possession of jugitivi 269 sq.
Possession on behalf of captivus 294
Possession, postliminium 309
Possider'e, said of slave 156
Postliminiurn 292, 298, 304 sqq., 607, 701
Postponement of causae liberales 659
Potestas, in noxal actions 101, 106
Praedial servitude, legacy to slave 150, 152
Praeiudida de libertate 653 sq.
Pmepositio 172 sqq., 703 sq.; knowledge
of creditor in actio tributor"ia 234
Praetorian will, manumission 447
PraetoTis tuitione liber'i 445, 534, 720
Precarium servi 266
Prejudice to ca'usa libel'alis 671 sqq.
Prevention of satisfaction of condition of
manumission 493 sqq.
Price-sharing in fraudulent sale 428, 432
Priorities in actio de peculio 224, 226

Index
Privative effect of nominatio 349, 363, 380,
383, 395
Privity of dominus to delict by slave 114,
128
Procedure, incapacity of slaves 83; in
causae libemles 653 sqq.; in noxal actions
101 sqq.
PToclamatio ad libertatem 656
Pro Ubero se gerens, actio de peculio 216
Promise by slave 165, 215; of money for
liberty 692; onerandae libertatis causa
691; to give a slave 20 sqq.
Prostitution, liberty 603
Protection of slaves against clorninus 36 sqq.
Protection to morality of slaves 75
Publicatio 407
Punishment of criminal slaves 93; of privileged classes 405, 406; of slave by master
36, 91
Purchase of freedom with peculium 34~
Quaestio,iniuss'u domini (see also Torture)
79, 82
Quasi-impossibility 491, 492
Quem liberum 313, 314
Quod vi aut clam 128, 158

Rape of ancilla aliena 76
Ratification in actio quod iltSStt 167
Rat'iones r'edder'e, as a condition on liberty
494 sq.
Receipt of payment by slave 203
Receptio, of sel'VUS communis 372
Recognition of servile , relationships 78
Redemption of captives 311 sqq.
Redhibition in actio ex empto (see also Actio
r'edhibitoria) 45
Reenslavement for ingratitude 422
Regula Catoniana 142, 145, 146, 150, 471,
472
Relationship, enslavement followed by
manumission 682
ReZegat'io of slaves 93, 94
Religious position of slave 73, , 600, 604
Reliqlta Teddere 498
Rem non liquere, in causa liberalis 665
Repayment to slave 163 sqq., 205, 683
Repetition of causa, libemlis 669
Representation in contract in classical law
702 sqq.
Rescissio Iudicii (see also Restitutio actionis) 708, 711
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Res hereditaria" acquisition through servus
hereditar'ius 259, 391
Restitutio actionis 229, 708, 709, 710, 711
Restitutio in integr'um, 295, 477, 566 sqq .,
622, 630, 710
Restitutio of servi poenae 410 sqq., 70l
Restrictions on power of master, nota
Gensoria 36
Retrospective effect of manumission of
servus legatus 581
Reversion to ingenuitas 422

Sale de catasta 39, 637
Sale ne maIlUmittatU1' 72, 585
Sale ne pr'ostituatur' 70, 550, 603
Sale of ancilla, voidability, rules as to
pa1'tllS 22
Sale of captivus 292; of freeman 6,427 sqq.,
647; of jugitivus 269; of par'tus ancillae
44
Sale of slave 39 sqq.; accessories and
partus 41; edict of aediles 52 sqq.;
entitled to freedom 47; warranty against
defects 53; liability for defects 52;
restrictive covenants 68 sqq.; theft by
slave from vendor 43; to lenones and
lanistae 37; vendor's liabilities at civil
law 42 sq.
Sale of statulibel' 287 sqq.
Sale of young children 420 sqq., 608
Sale ut exp01'tetur 69; ut manurnittatur 71,
628 sqq.; by minor ut manumittatlt1' 538
Sanguinolenti 403, 420 sqq., 608
Scientia in actio tr'ibu,toria 234, 706; in
acquisition of possession .133; in delict
115, 375
Secunda adsertio 668
Semel heres semper' heres 508, 567
Senatusconsultum Articuleianum 454, 612
SenatusconsuUurn Claudianum 77, 95, 286,
333,356, 398 sq., 412 sqq., 431, 552, 596,
647; persevemt'io 413; effect on children
414; latinae 413, 550; property of women
condemned 413; special cases 414 sqq.;
.to what women applicable 413
Senatusconsultum Cottianum 92; Dasumianum 515, 612 sqq.; Iuncianum 612
sqq., 646; Macedonianum 202; Neronianum 192, 466; Ninnianum 675; Orphitianum 410, 547, 620; Pegasianum 137,
507, 512, 520,521, 523; Pisonianum 47,
57, 95; Rubrianum 612 sqq.
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Index

Senatusconsultum Silanianum 18, 20, 37,
90, 95 sqq., 130, 281, 286, 333, 356, 400,
550, 593, 601, 619, 626
Senatusconsultum Taurianum 97, 619;
Tertullianum 296, 620; Trebellianum
509, 523, 525, 615; Vitrasianum 528, 616
Sepulch1'i violatio 100
Servi corruptio 33 sqq.
Servile caput 3, 676
Servile relationship, oblatio cU1'iae 78, 79
SeT7Ji1'e 487, 493, 632
Servitude, stipulation for, by common
slave 389
Serv'itus morte adsimilatur 4, 434
Sick slave abandoned 37, 549, 602
Simplariae venditiones 53
Servus alienus, sale, manumission by owner
40
Se1'vus bon01'Urlt adventitio1'um 250
Servus Caesaris 323 sqq,
Servus Caesaris, manumission 590
Se1'VUS captivus, 1'edemptio (see also Capt-ivus) 314 sqq.
Se7'vus communis 372 sqq.; captivus 315;
manumission 575; nominatio in contract
381 sq.; Sc. Claudianum 415
Se1'VUS deportati, manumission 591; dotalis
262 sqq., 583; filiijamilias 249; fiscalis
319, 324 sqq., 590; jugitivus, noxae (see
also Fugitivus) 129; jU1'iosus, instituted
142
Se1'vus j1'uctuarius 356 sqq.; delict by 103,
104,116,117; manumission 276, 278sq.,
551, 578 sqq.
Sel'vus hereditarius 5, 252 sqq.
Se1'vus hostium, fideicommissum of liberty to
526
Se1'vus in bonis 250, 549; indejensus 595;
in libe1'tate 133, 274; latini, pel'egrini
251, 594
SeT1'US legatus cum peculio, actio de peculio
232; delicts 107, 125,255 sq.; legacy to,
ademption 150; manumission 580 sqq,
Se1'VUS peculia1'is 249, 459, 465
Servus poenae 2, 94, 277 sqq., 403 sqq.,
427; captivus 298; manumission 591
Se1'VUS P1'O derelicto 2, 50,602; publicus, etc.
318 sqq., 588 sqq.; sine domino 2, 579,
580; suis nummis emptus 29, 636 sqq., 643,
645; 1miversitatis 327, 588; usuarius 369
Slave acting as miles 663
Slave acting as tut01' 166

Sla ve as accusato1' 85; as iudex or arbiter
84; as member of a collegium 75, 328;
as witness 86 sqq., 95
Slave bona fide possessed 331 sqq.
Slave bought from minor, suis nummis 638
Slave freed cum peculio, actio de peculio
231 ; pendente conditione 550
Slave held in fiducia 285 sq.
Slave informally freed, position 279, 445,
533, 548, 552
Slave in public life 73
Slave of captive, acquisition by 293
Slave of municipality, ownership 327
Slavery, essential character of 1, 2, 4, 434
Slave sold for export 69, 419 sq,
Slave the subject of negotium, delict against
a party 124 sqq.
Slave under 30 freed sine causa 543
Social rank of servi publici 321
Stabularius, theft by employees 122, 127
Statuliberi 286 sqq,; alienated pendente
conditione 551; how reckoned in the
hereditas 474; manumitted by heres 586;
noxal liability 102, 108; Tedernpti 316;
sale of 47; what are 286, 469, 479,482,
510, 562, 564, 570, 585
Statutory valuation of slave 8
Sterility as a redhibitory defect 55
St'ipulatio by common slave 382; by slave
154 sq.; domino aut extmneo 155, 713
Stipulatio duplae 46 sqq" 64
Substitutions of slaves 510
Substitutions when father and son captured
302 sq.
Succession of children of woman entitled to
liberty 620
Succession to captivus 299 sqq.
Surdus vel mut1tS, manumission 720
Surety by 01' for slave (see also Fideiussio)
215, 688
Surety to se1'VUS hereditarius 261
Suspense, acquisitions 292, 349, 363 sqq,
Suspense in manumission 455, 579
Synthetic identity 696
Tacit conditions 484
Taxatio, in actio de peculio 207, 707
Taxation of slaves 38
Te'r minum rlwtum 99
Testamentijactio servi 83
Theft of property held by slave 31
Theft of slave 31, 282, 287

Index
Torture of slaves 87,89, 91 sqq" 95, 662 ;
of slave where master killed 95; of
servus hereditarius as witness 253
Transactio in actions affecting status 657,
673
Transactions affecting property of captivus
292; between slave and fructuary 367;
between slave and master 684, 686, 688
Transfer of slave, actio de peculio 229 sqq.,
709
Transfer of slave ne manumittatur 72;
manumission 585
Transfer of slave ut manumittatur 542,567,
571, 628 sqq.
T1'ansjuga, postlirltinium 305, 307, 310
Tmnslatio Iudicii 108 sqq., 710
Treasure trove, by Se?'vus communis 384
Tribuendo, dolus in 236
Trial of slaves, procedure 91 sq.
Trusts for redemption of captives 311
Tutela libertorurlt captivi 301
Twelve Tables 98, 99, 115, 129, 157, 439,
442, 443, 661
Unborn persons, gift of liberty to 476, 526,
557
Unde vi, noxal rules 128
Usucapio, manumission 681
Usucapio of ancilla or partus 29 sqq.
Usucapio of servus captivus 1'edemptus 316
sq.
Usucapio through slave 134, 135
Usufrttct, acquisition by slave 152, 259;
adverse bonae fidei possessio 395; held by
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common owner 395; in abandoned slave
276; in slave, confusio 357
U sufructuary, actio de peculio against
dominus 368
Vacant inheritances, rights of Fisc 626 sqq.
Valuation of freed slaves under the lex
Falcidia 474
Value of slaves 8
Ve'm a 9
Verberatio contra bonos mores 79, 81, 87
Versio, destruction of the versum 177, 178
Versio in rem, conception (see also Actio de
in rem verso) 176 sqq., 184 sqq,
Versio, relation to original negotium 181
Veteranus 9, 57
Vicarius 239 sqq.
Vindicatio peculii 190 sqq., 701
Vindicatio servi 12 sqq.
Vindiciae, secundum libertatem 653
Vindicta libem1'e 721
Vis in manumission 593
Vocatio in tributum 233 sqq.
Voluntas in actio exercitoria 175
Voluntas in manumission 445, 720
Will, gift by, to slave. See Gift by Will
Will, manumission by. See Manumission
by Will
Wrongs by or to slave. See Delicts
Year, how reckoned in actio annalis de
peculio 228
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