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I have endeavored in writing this book to keep constantly
in view the needs of the general reader and of the college
student. I have to join in the recurring lament of those
who attempt to write a small book on a large subject that
they are obliged to omit so many details and that the task
of selection is so difficult. In this book I have especially
regretted the fact when I have thought it necessary to omit
details which one teacher of English history or another has
urged me to include. It seemed to me certain, however, that
the chief thing to keep always in mind was to make the continuous growth of the constitution from generation to generation as clear as possible. Details in this line, or which
help to make it clear, must be included. Details which are
not in the direct line may be omitted, if space demands, and
must be if their inclusion would tend to confuse the larger
view. I am sure that some teachers will not agree with my
selection, but they will not find it a disadvantage that considerable opportunity is given for the expansion of the narrative by the teacher. I believe the book will be found to
include those matters which all teachers agree are essential.
It will be especially'1;lseful, I think,. to exnw.? ~2e Introduction into a more full d~sc[iptiori of the pfesent:English
government, in order that the student.m~y know from the
beginning "how tl~e. play is. g<:ing 'to end," I!-nd what the
important differences are between the America~,and English
constitutions. It is desirable also that the student should
be well grounded in English political history, which is here
taken for granted, or that he should follow the account
closely in some manual of the political history.
I wish to acknowledge my especial indebtedness to the

PREFACE
kindness of the Y ale University Press, the publishers of my
Outline Sketch of English Constitut'ional History, for permission to use parts of that book in the present one. The
important steps in the development and the results are indicated there, and that book will he found valuable for review
and for a summary statement. I am also greatly indebted
to many scholars who have made me valuable suggestions
and especially to Professors A. L. Cross of Michigan,
"'IV allace N otestein of Cornell, and R. L. Schuyler of Columbia Universities, as well as to Professor C. H. Haskins of
Harvard University, the general editor of the American Historical Series. I am sorry that I have not had the advantage of Professor A. F. Pollard's Evolution of Parliament,
which is not yet available here.
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GENERAL BIBLIOGRAPHY
Of the compendious general histories of the English constitution, T. P. Taswell-Langmead's is the most satisfactory
on the whole for American use, but numerous revisions have
affected practically only the most recent periods, and much
of the narrative depends too exclusively on the statutes.
Its great advantage is that it presents a continuous chronological account and that the detail is full. D. J. Medley's
is more accurate in the earlier portions and has been kept
abreast of recent legislation, 'but it treats the subject topically rather than in its chronological development. F. W.
Maitland's is based on the lectures given by Professor Maitland at Cambridge in 1887 and 1888, and is full of suggestion for the teacher. It presents the subject in cross sections at five important epochs. J. Hatschek's Englische
Verfassungsgeschichte is valuable as giving the views of a
foreign scholar and treats of many topics not usually covered elsewhere. It has full bibliographies. R. Gneist's
History of the English Constitution" translated by P. A.
Ashworth, is still useful, especially for facts not commonly
given. J. A. R. Marriott's English Political Institutions,
though concerned chiefly with present institutions, is helpful
in tracing their historical antecedents.
More detailed on the general subject, or on special features
of it, are William Stubbs Constitutional History of England,
in 3 volumes to 1485, which should be used with the two
supplements by Petit-Dutaillis published in translation by
'the Manchester University Press. Henry Hallam, from
1485 to 1760, is still helpful in many details and has been continued by T. E. May to 1860, and May in a third volume
by F. Holland to 1'911. F. W. Maitland's Collected Papers
should be used on a number of topics. The special histories
of law, Pollock and Maitland, .~ volumes, to the beginning
ix
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INTRODUCTION

them. But if we compare their constitutions III detail, we
find other marked differences in the working out of what
are now in both· branches democratic governments. To
state in brief the side with which we are less familiar: In
England the executive is not elected by the people but is in
form appointed by the king: in reality he is selected from
the leaders of the party which has the majority in the lower
house of the national legislature. He is not chosen for a
definite term but retains office so long as he can retain his
maj ority in the house. The result·' is a very close union
between the executive and legislative departments of gov~
ernment, so that the prime minister and his cabinet are
really, as they have been called, a third house of the legislature.
In England the people exercise their power in government
through their elected representatives in the legislature to a
greater extent than in the United States, and the representatives assembled in the house of commons are the supreme
authority in the state. The upper house, the house of lords,
has a very limited power and must give way in the end on any
measure which the house of commons is determined to carry.
The same thing is even more completely true of the king, who
is supposed even 'to have no opinion on any political question
except that of the cabinet in office, and who never expresses
an opinion except through his ministers. The house of commons also, as the supreme authority in the state, is the constitution making body, and every other authority is bound by
an act of parliament, even though it changes fundamentally
the powers or functions of any part of the state machinery.
There is no written constitution, adopted by direct act of
the people, and no document of any kind which lays out
the different departments of government and defines their
functions, powers, and limitations. The constitution is an
unwritten body of custom and precedent, the result of unpremeditated growth; but certain statutes, constitutional in
c}laracter, do exist which for the most part give sanction to
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limitations which: experience at s'ome time proved it necessary
to place upon the exercise of one power or a-nother.
Though the house of commons appears from these facts
to possess a power in the government of England far greater
than is lodged in anyone p.art of the American government!
it is in practice more directly and immediately under popular
contIlol than any American legislature. The dependence of
the cabinet on a majority in the house oJ commons makes
the ~sslle in an election g~eral policy or specific measur~
rather than men and gives to it the character of a referendum.
The fact also that the new parliament goes into· session at
once ~ftea' an election makes the popular decision :immediately
effectIve. The progress of democracy during the last fifty
years na:s also evolved very efficient methods of bringing
public opinion to bear directly upon the members of the
house, so efficient indeed that one may begin to question if
the representative character of the member is not in dan O'er
of dis·appearing in the'character of a mere delegate.
:::.
We may have before us then in very simple terms the
problem of English constitutional history. It is to show
how the absolute government of the eleventh century, which
centred all power in the king and provided no way in which
any will but his 'could be expressed, was gradually transformed i~lto the democracy ·of today, in which the king
has no wIll and the expressed opinion of the people· controls
all. It has to show also how more than two hundred years
ago the way had been prepared for republican government
of the- people and by the people, and how the line of growth
was then divided into two branches each leading to a result
fundamentally simi~ar to the other but differing from it in
many superficial aspects. It is the story of a movement
slowly beginning, slowly gathering momentum, until at last
it becomes irresistible. It involves also -an account of the
institutions in which, in successive stages of the progress, the
government of the state was embodied.

CHAPTER I
THE ANGLO-SAXON AGE
The English constitution like the English nation and the
English language was derived from a variety of sources.
The territory which came in time to form the kingdom of
England was occupied during the first thousand years of its
known history by a succession of peoples who ruled it, or
large portions of it, in turn and who might each be expected
to leave behind a permanent legacy of law and institutions
to later times. As a matter of fact they did not all do
so. The first ruling race, the Celtic, made probably a large
contribution to the blood of the future English nation, but
to political and legal institutions practically nothing.
The same thing is true of the Romans, so far as their
occupation of the province of Britain is concerned. English c'Onstitutional history has been at one time or another
strongly 'affected by Roman influences, but these influences
were not felt at anyone moment nor from a single source,
and none of .them began to act until centuries after the
Roman occupation had ceased. From that occupation itself no influence is traceable upon institutions that are
primarily political or legal. Thc highest authority upon
the history of early English law has said: "The written
dooms of our kings have been searched over and over again
by men skilled in detecting the least shred of Roman law
under the most barbaric disguis(", and they have found nothing worthy of mention. That these dooms are the purest
specimens of pure Qermanic law has been the verdict of one
scholar after another."
From the 'Romans their Teutonic successors in England
did learn, either as a result of the occupation or from the
5
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CHANGES BEFORE THE CONQUEST

church, the use of the formal written document, the charter,
whether intended to record a judicial decision or a conveyance, and the will, but they learned no substantive law with
the document. They adopted the written will but they did
not know the Roman law of wills. In later ages much more
was learned and our present indebtedness to Roman law is
great. At the Norman Conquest a Roman institutional influence was introduced and some unrecognized influence of law
'at least. Later still, when the scientific study of law began
in the twelfth century, a much stronger influence made itself felt. Writers of text books and judges on the bench,
trained by the new study in more scientific conceptions, were
influenced, often perhaps unconsciously, in their formulation
and systematizing of native law by the training they had
received, but direct borrowing also began more extensively
than before until large fields of our law were deeply affected
by Roman ideas: the law of marriage and inheritance, equity
law, and admiralty and international law for example.
These Roman elements in our present law, however, like the
Latin elements in our language, were not derived from the
Roman conquest and occupation of Britain but from some
later influence.
It was from the third race of conquerors and colonizers
of England that later law and institutions took their rise.
But in this case also it was not at anyone time that the foundation was completed. Three successive waves of Teutonic
conquerors made contributions to the common result. The
Angle and Saxon conquest, we may count together as the
first. The second was the Scandinavian or Danish occupation of the north-east, of something more than half the country. Their contribution was so nearly like the first that,
though we may still trace its effects in language, it may be
neglected in a general history of inS'titutions. The Norman
conquest in the eleventh century was the third, and it brought
in a new and vigorous Teutonic influence but from a source
widely separate from the others, from the Franks who had

conquered Gaul and established a Frankish Roman Empire.
In consequence this new source, tho~gh it was primari.ly
Teutonic, was Teutonic strongly modified and developed by
contact with Roman political civilization through five centuries of union in the Frankish kingdom. ':rhe modification
of the original 'l'eutonic was so great by the date of the
Nornlan Conquest that the differences strike us as more
significant that the resemblances, eXicept in a few particulars,
and the processes of union between Saxon and Norman into
an indistinguishable whole takes nearly a hundred years
really to begin and another hundred really to complete itself.
So striking do the differences seem to us that universally
I
•
we regard the Norman Conquest of 1066 as closmg one great
epoch in English history and beginning another, though students of the history do not agree in their interpretation of it
and emphasize one feature or another of the change according to the point of view from which they regard it. In constitutional history, in the history of the general government
of the state a$ distinguished from the local, the change was
decisive. It was so sweeping that it is no exagger'ation to
say that the origin of some important features of the constitution of the state must be sought in Frankish, not in
>Saxon institutions. In the field of local government the
change was not so great and in some particulars scarcely
noticeable. While king and barons constituted the national
government in a new way and a new national law governed
important relations, the territorial divisions and sub-divisions of the state and the law administered in the local courts
continued for a long time without apparent change.
Much study has been given by scholars to early Saxon
institutions and to the history of their development during
the period of Saxon rule in England, but the material from
which we must obtain our knowledge is so scanty and so
difficult to interpret with certainty that about many essential
matters we have to confess our ignorance. A scholar reaches
a conclusion which seems sound to himself, but the amount

7

8

THE ANGLO-SAXON AGE

of evidence which he can bring to its support, or the method
which he has followed, are not convincing to others. One
kind of material, codes of law, we have in unusual abundal1;ce,but the- object of the makers of the codes does not
seem to have been so much to write down the whole body
of the law as to' make a record of changes and memoranda.
of points that might easily be forgotten.! Weare consequently in the study. of this material al.so largely shut up
to c.onjecture. Like all primitive people, the Saxon. paid
no attention to the needs of the future student and recorded,
either in do.cuments or in books, only what he had some need
of himself or some special interest in.
As we draw nearer to the time of the Norman Conquest,
the amount and fulness of the material increases, and of
the institutions of the Anglo-Saxon kingdom on the eve of
the Conquest we have a much more trustworthy knowledge.
For the purposes of this sh:(dy, it seems likely to be more
satisfactory ,if we attempt a description of the constitution
as it then existed, adding so far as possible some account
of how its various features came to' be what they were, than
to attempt any detailed picture of a development in which
so muoh must be unc.ertain.
In entering upon a study of Anglo-Saxon institutions,
the warning which is given to e;very beginning student of
early civili2lation must be repeated : not to attribute to the
minds of that time ideas which are the results of historical
growth and experience since their day. The temptation .is
almost irresistible to assume that they understood by certam
terms the same thing.s that we do, and to apply the technical
terms by which we characterize practices and customs to
similar practices and customs 'among them. In the study
of the early history of our own government, the constantly
besetting temptation is the word "constitutional." If we
could use it only in what is its primary meaning, the way of
doing things, and in no other, we should be perfectly justified
1

Extracts, Stubbs, S. 0., 66-88.
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in using it, for there were certainly recognized ways of
doing things in government, though perhaps less stereotyped
than ours. But it is almost impossible for us to use the
word in that sense alone. It means to us a consciously recognized fixed procedure, which is known to all men, departure
from which is either by law or by convention made impossible,
instantly detected and denounced by watchful guardians of
the constitution. In the Anglo-Saxon state we find such
fixity of forms, such conscious exercise of rights and enforcement of obligations, in a field where we are not tempted to use
the word constitutional, in judicial procedure, but not in the
field of government. In reference to government the word
must be used, and interpreted when used, with the greatest
caution, or we shall suppose a degree of regularity about
government and political procedure, and of conscious thinking about them, which did not exist. Men did things but
they did not reason about their doing, nor did the boundary
lines between one function of government and another, nor
the distinction between one way of doing a thing and another, seem to them important, and we shall be deceiving
ourselves if we fall into the way of thinking otherwise.
On the eve of the Conquest England was a single kingdom. Its union had been brought about, however, by a long
and slow process in which various independent colonies and
kingdoms had been amalgamated into one, and this process
had left visible traces not merely in the geography of the
state but also in its government. The shires into which the
kingdom was divided represented in many cases earlier colonies or tribal kingdoms, as in the case of Surrey, Sussex,
Essex, Kent, Norfolk and Suffolk for example. Details of
local law differed quite distinctly in different parts of the
kingdom. West and North still retained something of their
ancient independence which had to be r~cognizedin the arrangements made for the local representation of the central
government.
The Teutonic tribes which began to take possession of

10
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Britain soon after the withdrawal of the Roman troops in
the fifth century were .from the lowland districts of northern
Germany and the Danish peninsula along .the shores of the
North Sea. In their original homes they seem to have been
in their political development among the more backward of
the German tribes. They had no tribal unity, no kings or
common government, but appear to ,have been divided into
, small related groups more or less closely 'allied with one
another. Indeed when they were forced to submit to Charlemagne at the beginning of the ninth century, they were still
in this p.olitical condition and had not yet developed a king
nor any settled government of the tribe as a whole. In
one respect this political condition was reflected in the
organized seHlements established in Britain, whatever may
have been the way in which the Saxons conducted their conquest. No common government was' created. Apparently
each war band, or perhaps each of the older tribal groups,
set up an independent col{my of its own, and no effort was
made to unite them into one state, nor does any idea seem
to have been entertained that such a result ~ould be desirable. Almost from the start, however, the process of
union must actually have begun, really a process of conquest among themselves, the swallowing up of the original
settlements one by another, which went on for many generations, until first each of the seven historic kingdoms, known
as the Heptarchy, was formed and finally the kingdom of
EI~gland itself under the West S'axon Kings.
One result of the conquest we .may imagine was immediate.
The war chief, who may have been 'originally chosen, as
Tacitus intimates was the case, for his nobility of birth or
for his pr.oved abilities, became a king. In the conditions
of the settlement upon conquered territory, bordering upon
hostile tribes, in almost constant war, this office must have
become permanent. At first in all probability it was little
if anything more than a permanent war leadership. By degrees it would assume the character and functions of the
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kingship, of the supervision of the tribe in its more general
concerns, in a more orderly and settled state. Whether this
was truly. the origin of definite government and constitutional development in these Saxon colonies or not, at any
rate soon after the beginning of the conquest real political
organization is to be found in the emerging states, and the
institutional details, of which we begin to get traces, link
themselves naturally with those described by Tacitus as possessed by the Germans with whom Rome had come in contact
in his time.
While the origin of the Saxon kingship sketched in the
last paragraph is conjectural, there is no dO'ubt but that
the continued warfare which existed thrO'ugh almost the
whole of Anglo-Saxon history, in the slow prO'cess of conquest which formed a single kingdom and in the long and
fierce struggle with the new Teutonic colonization 'Of the
Danes, led to a steady development in the office of king after
it had once come into existence. The state also grew more
definite as it increased in size, its problems multiplied, its
machinery was improved and mO're carefully operated, and
the body of law became larger and more complex. The
kingship, which seems to' have been the most natural form
of early political organizatiO'n in times of recorded history,
considered as the center of the machinery O'f government and
as the directing head responsible for the going on of all processes, .inevitably grew in power as the state grew in definiteness.
It was the kingship which became strong. Whether any
given king was powerful 0'1' nO't depended upon himself, upon
his abilities and strength of will. In the last century before
the conquest, there is an alternatiO'n of weak and strong
kings with no change in the possibilities of power but only
in the character O'f the king. But the Anglo-Saxon kingship never became absolute. It never .obtained the degree
of power of the Carolingian Frankish monarchy nor ruled
over so centralized a state as that in its best days. It never

12
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felt, or felt only slightly, the influence of Rome as a model,
nor the temptation of the Roman idea of Empire, nor the
necessity of borrowing governmental machinery to solve the
problems of a small state suddenly become a great one. In
consequence the 'Saxon monarchy developed in power more
slowly than the Frankish. It followed very much the same
road. It is possible to point out many details in which
their history seems alike. But when the end of the Saxon
monarchy came' in the eleventh century, it was still some
generations of development behind the point which had been
reached by the Frankish in the ninth. Some of the ways
in which the king was limited will be pointed out later, but
here it may be said in general that he was limited by custom.
As has been said: "His power was subordinate to the customs of his people; he could touch no freeman's heritage or
life without a process at law, which gave the freeman the
right of defending his cause before his fellow-freemen; he
could make no law without his people's deliberate consent;
he habitually acted by the advice of his counsellors and wisemen, who formed his privy council as it were." This is
limitation by an interpretation of his relation to the other
elements of the community which had grown customary, by
habit and common understanding, not by law. A strong
king might push perilously near to an overriding of such
limitations, a weak king mig.ht have scarcely any initiative
at all.
In a sense the monarchy was elective, but not in quite
the sense which the phrase " an elective monarchy" has for
modern ears. Many or the Teutonic tribes that formed
states after the fall or the Western Roman Empire give evidence in their later practices that the primitive German
king had been elected. Traces of the fact lingered as long
in the French state as in the English, and are more decided
still in the kingdom of Germany. But in no one of these
states did there exist what the modern constitutional lawyer
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would term an elective monarchy, as he would use the term
o.f the eighteenth century kingdom of Poland. In the Saxon
kingdom or England the crown was hereditary in a particular
family, and only in the most extrt;me case was there any
departure from this line, once as the result of conquest and
once in the face of a threatened conquest. Some choice was
not infrequently exercised within the .limits of this ramily
in departure from the line of strict succession. Apparently
when it occurred, it was not the deliberate exercise of a
recognized right always consciously felt to exist, but the
determination of a more or less vague body or leading men,
whose decision could not be resisted, or who had influence
enough to control the community, to acknowledge one member or the family as king rather than another, not always
on grounds of fitness. What seems most nearly like deliberative action occurred when a wide departure had to be
made from the strict line of succession, or when a new
dynasty had to be chosen. But these are contingencies which
may arise in the history of any state under any form or
constitution. 'What is significant in such cases is not the
8:ct of choice, but the ground of right upon which the actors
in .the given case suppose themselves to be acting. The
same qualifications apply to the cases or deposition of the
king ,which occasionally occur in Anglo-Saxon history, with
the proviso that deposition is a more extreme act and therefore likely to be more deliberate.
The Anglo~Saxon church early sh~wed an interest in the
monarchy and, in so far as it could be, it was an ally in its
advancement. Roman Christianity was introduced among
the Teutonic conquerors but little more than a century after
their real settlement began. Its beginning and spread in
England owed much to the patronage of the kings, and on
its side the church, as in other of the forming states of
Europe, favored to the extent of its ability union and a strong
central government. In its own organization it tended to

14
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regard all the Anglo-Saxon settlements as a single people,
whatever political sepa,ration might exist. 2 The head of the
church took the leading part in the coronation of the king,
anointing him with holy oil aHer the manner of the Old Testament and receiving from him his coronation oath. At the
end of the tenth century this oath is recorded as follows:
In the name of the Holy Trinity, three things do I promise
to this Christian people my subjects: first, that God's Church
and all the Christian people of my realm hold true peace;
secondly, that I forbid all rapine and injustice to men of
all conditions; thirdly, that I promise and enjoin justice
'and mercy in all judgments, that the just and merciful God
of his everlasting mercy may forgive us all. The coronation oath sworn by the English kings continued this form
almost unchanged for two hundred years after the Conquest.s
Associated with the king in the general government was
an assembly of the chief men of the state, lay and clerical.
The Anglo-Saxons called this 'assembly Witenagemot, the
court of the wise men, and the name undoubtedly indicates
the principle of its composition. Its membership was not
official nor designated in any way that we should call constitutional in the modern sense. No officer nor individual
possessed a right to attend. It was not a representative
assembly, nor were its members elected. As nearly as we can
tell the king determined what persons should attend any given
meeting, but it seems probable that his choice was not always
free. That is, there would always be holders of certain high
offices, archbishops and earls, who could not well be omitted,
and certain other persons, so intimately associated with the
government of the moment, officers of the king's household
and others, that they must be present. Besides these there
would always be, it is likely, others, both lay and clerical, so
prominent in the country that they could not be passed over,
whose aid was needed or displeasure feared. Apart from
2
3

Gregory 1's letter on English dioceses, A. D. 601, G. and H., 9.
Stubbs, B. C., 69, 94; Cheyney, Readings, 105.
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these the king's choice seems to have det.ermined who should
come, guided perhaps by the business to be done or the convenience of the place of meeting. That the witenagemot consciously represented the nation in any action which it took
is highly improbable. It spoke for itself, for the class which
its members constituted, and there was no one else in the
nation whose opinion was of any consequence. In this sense
its voice was the voice of the nation.
In capacity and function the witenagemot was like many
primitive institutions undifferentiated, that is, it was accustomed to perform, without making an apparent distinction
between them in its action, a variety of functions, which we
believe should be separated and assigned to different institutions. It was at once the highest legislative and the highest judicial body in the kingdom, but in saying this we must
be careful not to. suppose that the Anglo-Saxons attached
such definite ideas to these terms as we do. The same body
could be at once legislature and court because the ideas e~
pressed by these words were somewhat indefinite. The idea of
judicial action was more clearly defined than of legislative.
Practically all law was custom. Legislation consisted less
in making law that was entirely new, though no doubt that
was sometimes done, than in modifying or interpreting existing law. If this was legislation, it was quite natural that
. the highest court in the land should be also the national
legislature, for a judicial decision was the interpretation
and application of the same customary law. The witenagemot ,was .also the king's council and gave him advice on questions of policy and of action in particular cases, like a modern cabinet council, though without independent power of
decision unless there was no king or a powerless king. But
the approval and consent of the witenagemot, as that of the
ruling class in the state, gave sanction to any act of the
king's whether it was the proclamation of a new code of laws,
the making of a treaty with another king, or a royal grant
>of lands. Ecclesiastical matters were as much subject to

16
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its approval as those concerning the state, and the church
did not possess in the fullest sense an independent right of
legislation, or 'Of judicial action, in Saxon times.
In his account of the tribal assembly of the primitive
Germans, Tacitus speaks of the meeting of two bodies,4 one
a smaller council of chiefs which decided by itself matters
of minor importance and prepared for submission to the
larger assembly 'Of all the freemen those of greater importance. Apparently the chiefs presented these matters to
the full assembly and explained the policy which they thought
ought to be followed. The account looks as if they presented -a decision they had themselves already reached, and
as if the larger assembly had only a voice to accept Dr
reject. At any rate in the later Teutonic states this, or
even less than this, was the only function remaining to such
traces of a national assembly as survived in them. The
assembly applauded the decision of the cDuncil of magnates,
never rejected it. Faint traces of this assembly remain in
the Saxon, as in the Frankish, state, when something called
masses of the people together at a muster of the army or at
a coronation, but there is no evidence that it possessed in
either state any real influence on legislati'On, or any independent power of decision.
In relation to the ordinary business of the central government, there developed in the Frankish state a small councilcourt, alongside the greater assembly of all the magnates Dr,
more accurately, one performing the functions of the larger
body during the intervals between its infrequent sessions.
It was composed primarily of the officers of the king's household with the count of the palace at their head and 'Of such
magnates as happened to be with the king or as had occasion
to attend. In CarDlingian times a very large share 'Of the
judicial business which fell tD the central king's CDurt was
dDne by this body. Of the existence 'Of such an institutiDn
in England befDre the Norman CDnquest, we get 'Only faint
'Tacitus, Germama, c. 11; Stubbs, S. C., 61.
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traces, nDt distinct enough to warrant descriptiDn. Special
local king's courts fDrmed on the basis of the ordinary local
courts, and created and commissioned by rDyal writs, seem
also tD have been wanting, though there is evidence to show
that there was no clear boundary of jurisdiction between
the witenagemot and the shire court, that in some instances
at least cases were tried before shire courts which do not
seem distinguishable in character from those tried at another time before the witenagemot. 5
On the eve of the Conquest, there existed in the office of
sheriff a bond of connection between the central and the
local governments which was destined later to be of the greatest importance. In exactly what way the office of sheriff
originated, it is now impossible to say with certainty. It
seems most probable that its earliest form was a stewardship
of the king's financial interests, the c.are of his domain lands
and his local revenues, in the territorial divisions, or perhaps only in the subdivisions of the state. When we come
to know more of it in the last century of Saxon history, it
is an office which had plainly developed out of something
filling a less important place in the government, and it 'was
as plainly still increasing in importance. A part of the increase in power of the sheriff seems to have been due to the
growth in power of the king and in the definiteness of government under him, and a part to changes in the functions of
another Anglo-,Saxon officer, the alderman, whose history we
shall consider later and whose earlier functions in part fall
to the sheriff. As the state grew in size, popUlation and
business, the interests which the king had to look after increased in number and complexity. The representative of
the king's interests in the smaller state naturally developed
his duties into the guardianship of similar things in the
larger state. It is probably in connection with the expansion of the state's territory if it had not been true earlier
5 H. Adams, ES8ays in Anglo-Saxon Law, 309-883, gives, with translation, cases before both courts.

18

19

THE ANGLO-SAXON AGE

SHERIFF AND KING

that the sheriff became the king's reeve in the shire, shirereeve, that is in the largest division of the state.
If this history of the sheriff's office is correct, it indicates
the character of his duties on the eve of the Norman Conquest. His care of the king's revenue in his district was
undoubtedly, as it remained for some time afterwards, his
most important responsibility. To see that the king's lands
were well let and properly stocked and cultivated, and that
their returns came in at the proper times, was probably the
largest part of his' duty. But he had also to collect and pay
over certain judicial fines and fees which belonged to the king
from the local administration of justice. These two sources
made up, sometime after the Conquest, the larger portion of
the county ferm or annual rent which the sheriff paid for
his county. There is some evidence to indicate that in Saxon
times a beginning had been made towards fixing a lump sum
which the sheriff should pay, as a kind of speculation, for
these two sources of revenue, but we are not able to say that
the process had gone very far. It is a question whether in
the most important of his other duties the sheriff did not
represent the alderman rather than the king, but even if so
the fact remains that the change means the slipping of local
responsibilities and powers into the hands of an officer more
under royal control than the alderman had been. In this
!Way most likely the sheriff came to be the presiding officer
with the bishop in the shire court, not as judge but as chairman or moderator, to have some responsibility even in the
lower courts for the arrest of criminals and the punishment
of crime, and to proclaim and enforce laws and royal commands throughout his district. In this way also he assumed
some of the military duties of the alderman in calling out
and commanding the local levies.
Although the office of sheriff was still undeveloped and in
proc~ss of making, the position which it occupied in the
state was plainly to be seen before the Norman monarchy
took hold of it. A royal officer, appointed by the king and

under his control, not yet seriously affected by the universal
medieval temptation to turn a local office into a local principality, and generic in character, concerned at once with
financial, administrative, judicial and military functions, the
sheriff's office furnished in days of simple and undifferentiated
government a most effective means of centraliza~i~n. ~e
was a leading man of the locality, thoroughly famIlIar wIth
local persons and affairs, concerned officially with all the
chief activities of the day and entrusted with the care of
all the interests of the central government from which he
took his orders. He was a close connecting link binding
the king with every locality in the kingdom. In this respect
the office of sheriff was the most important contribution made
by the Saxon state to the later Norman central government.
Not . much more than these things can be said of the
Saxon central government. There was no national taxation
in the modern sense. Early in the eleventh century a general levy of money had been made to -buy off the Danes,
and this had been collected at later intervals and called the
Danegeld. If it presented the possibility of developing into
a modern national tax, no appreciable progress had been
made in that direction by 1066, and the state was supported,
as the local magnate supported his household, by the proceeds
of domain lands and of judicial rights. There was no system
of national courts, rising in graded ranks to a supreme court
having the right of correcting the errors of lower courts.
The national court, the witenagemot, might see to it that a
man's case should get a trial, if the local courts refused to
hear him, but there was no appeal from one court to another
in our sense of the word, and no way of reopening a case
once decided. 'Courts of a regularly graded series were
not characteristic of the Saxon system of things, but courts
of concurrent and overlapping jurisdictions which are
puzzling to us. Nearly the same peculiarity characterized
the body of the law itself. There was as yet no really na-
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tionallaw, though we can see it begi.nning to form. Rather
the tribal law of the three great Teutonic peoples which
had made the settlement of England still divided the country
between them, as they had once divided the political power:
the Saxon in the south, the Mercian in the central west,
and the Danish in the northeast. Over these local customs
the legislation of the kings made slow progress towards a
national law.
It is in the field of local government that the most extensive and by far the most lasting contribution was made
by the Anglo-Saxons to the future constitution of their race.
All Anglo-Saxon local government was based on a territorial
division and sub-division of the kingdom which is particularly
interesting to us because it has continued with only slight
modification in England to the present time and has been
reproduced with even more exactness in some of the Am~rican
states. In a word and taking no account of minor exceptions, the division was this: the kingdom was divided into
shires, also caned after the Norman Conquest counties; the
shires were divided into hundreds, a name manifestly derived
from some early numerical use and replaced in some parts
of the country by other names, like the Danish name wapentake in the northeast and north; and the hundreds were
divided into towns. The early history of all these territorial
divisions is obscure and need not be here considered. Their
character and their place in government at the middle of the
eleventh century is the essential matter.
At that date all England which was subject to the king
was divided into shires, but the shires of the different parts
of the kingdom look to us as if they had no common history
behind them. Those of the north are larger and seem less
settled in character as if they had been more recently formed,
indeed they were not all given their present form until after
1066. Those of Wessex seem the most normal and settled
as divisions of the state and may represent the tribal settlements of which the original kingdom was formed. Those
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of the southeast, Kent, Sussex, Essex and others seem plainly
to stand for earlier kingdoms or independent colonies. These
local distinctions, however, were rapidly disappearing in the
last century of Saxon history and none of them survived in
a way to affect the unity of the Norman kingdom.
The chief function 'of the shire in local government, if we
limit ourselves to the Saxon evidence which we have and
remember what has been said above of the relation of the
legislative and judicial, was judicial. It was the district of
the most important court below the witenagemot, the shire '
court, the court for the most important cases arising locally.6
As such the shire court was an assembly court, using the
term not with reference to the way in which the court was
formed but to the way in which it operated. We have no
evidence from Saxon times to tell us how the assembly which
formed the court was brought together. We can only guess
that the method was the 'same, or was at least tending to be
the same, as in Norman times, and it is then that an account
of it will be most in place for then this court begins to be
of greater significance in history. We know, however, that
the court was made up of a considerable assembly which may
have descended in some cases from an earlier folkmote. Present in it as its most conspicuous members were the bishop of
the diocese, the alderman or earl, and the sheriff. As there
were no independent church courts in the Saxon kingdom,
it was the duty of the local courts to interpret and enforce
ecclesiastical law as well as secular, and this fact explains
the presence in the shire court of the bishop who very probably assumed a leading place, perhaps as presiding officer,
when such cases were tried. The regular president of the
court was the alderman, if he was present, if not his place
was taken by the sheriff, who was inheriting in the last Saxon
age many of the alderman's peculiar functions. It is not
likely that there would be in any session a three headed, or
a double headed presidency, as some text-books seem to imply.
e Cheyney, Reading8, 77; Penn., I. g. 21.
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In the case Qf the alderman, we have again an office whose
early history is obscure but which as an office did not survive
the Conquest. . It is certain that between the eighth and
the eleventh centuries this institution underwent great transformation. As nearly as we can make out, it represents in
early times the headship of a local unit which stands over
against the central government, in contrast with, but perhaps not in 0ppDsition to it. Certainly if it was ever in
QPpositiDn, that feature died out of its histDry as time went
Dn, and the increasing pDwer Df the king drew the Dffice mDre
and mQre under his cDntrDl. In histDrical times the king
appDinted the alderman, thDugh in practice he Dften recDgnized hereditary claims and had Dnly a limited pDwer Df remDval. That the king was less bDund in either Df these ways
in the case Df the sheriff, indicates a different Drigin and
histDry fDr that Dffice. The alderman was the natural head
fDr the shire cDmmunity, the natural president Df its assembly, the natural cDmmander Df its military levy. NDrmally he seems to' have lDDked after all thDse interests Df the
IDeality which were nDt directly assDciated with the gDvernment Df the king. These latter interests were the sheriff's
nDrmal field. As Dfficial head Df the IDeal judicial system,
the alderman received in SDme parts Df the cDuntry Dne
third Df the prDceeds Df CDurt fines and fees, called the third
penny DJ the cDunty, and this payment, tDgether with an
assDciatiDn Df the title with SDme particular cDunty, CDntinued fDr generatiDns after the CDnquest to' shDw that
" earl" had Dnce been the name Df an Dfficer. In the last
SaxDn century, hDwever, a great change was taking place.
The alderman was ceasing to' be what he had Dnce been and
cDming to' be sDmething new. The change in character was
accDmpanied with a change Df name: the alderman CDmes
to' be called the earl, and the change seems in SDme way to'
be assDciated with the DccupatiDn Df England by the Danes,
frDm whDm the new name CDmes. The earl Df Edward the
CDnfessDr's reign was less the representative Df a IDeal CDm-

munity than the ruler, gDvernDr Dr vicerDY, of a shire, Dr twO'
shires, Dr even a larger grDup Df shires. His functiDns were
vague; his power frDm his positiDn was large. The change
IDoks like the beginning Df the shift frDm the Saxon alderman to' the NDrman earl with its pDwer derived nDt frDm
Dffice but frDm rank, dignity and wealth. As this change
went Dn, Qlder functiDns Qf the alderman fell to' the sheriff,
and we find the laUer nDt merely cDmmanding the lDcallevies
but sDmewhat mDre regularly presiding in the shire CDurt.
The president Df the shire CDurt was nDt a judge. He
was a chairman 0'1' mDderatDr Dnly. The judgment was
always made by the assembly itself, Dr by a grQup Df its
members which we shDuld call a cDmmittee, to' whDm it assigned the duty, and because it reached its cDnclusiDns in
this way I have called it an assembly CDurt. The judgment
of the assembly alone was nDt, however, final. In all the
early Teutonic cDurts, and in the CDurts derived directly frDm
them, the president had the pDwer Df absDlute vetO' Dn all
its acts, and the decisiDn Df a suit at law was nDt legally
valid until accepted and prDnounced by him to' be the judgment of the court. Sometimes the prDnunciatiDn of such
a judgment is given us in the recDrds ami chrDnicle accDunts
as if it were the independent judgment of the president Df
the cDurt, declaring his own DpiniDn rather than that Df the
court, and we cannot be absDlutely sure that this was not
sDmetimes the case, but such detailed aCCDunts and descriptions of judicial actiDn as we have render it highly imprDbable. How the assembly reached its decisiDn we dO' nDt knDw.
In SQme way it got at the majDrity opiniDn, and such glimpses
as we get later Df the actiDn Df similar CDurts imply SDme
.free discussiDn and an DppDrtunity at least fDra gDDd deal
of influence Df the president on the decision befQre it was
made, and undDubtedly the leading members alsO' exercised
a decisive influence. Judgment by sDmething like a CDmmittee seems to' have been very CDmmDn, but never became
official. From the judgment once made no appeal was PQS-
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ii>ible, though those who had made it might be sued for damages, or if they had taken an oath in the process, they might
De put on trial for perjury.
The hundred court was almost exactly like the shire court,
except that it was the court of a subdivision of the shire. 7 · It
was formed apparently by the same method, whatever that
was, may also have represented an earlier folkmote, was presided over by a hundred man or hundred alderman, and in
some of its functions by the sheriff, and it was an assembly
court operated in the same way. Still more important is it
to note that, so far as its judicial action is concerned, it
was of concurrent jurisdiction with the shire court, and it
enforced and interpreted the same body of law. Apparently
any case which was brought in one of these courts might be
brought in the other. What determined the court into which
a particular case should go was the wish of the parties,
especially of the plaintiff, and the importance of the case.
An insignificant action, or one concerning people of low
rank, would not ordinarily be brought in the shire court.
As between the two courts, the hundred court was in much
more frequent use in litigation, and was the normal and
habitual court for all ordinary commercial and police business.
The shire court was occasionally used by the central government for administrative purposes. We have a few letters
addressed by the king to its officers and apparently through
them to it. If the Saxon kingdom had gone on, it would
very probably have developed in time larger use of the
shire assembly in this kind of business. But for maintaining local order, and punishing crime, and exercising control
over individuals. it was the hundred court that was most
frequently used. This was preeminently the police court of
England, in so far as police matters were the care of the
general government. About the middle of the tenth century

nder King Edgar a famous law was made for the pursuit
:nd arrest of thieves, using the hundred as a unit and similar
in character to a Frankish arrangement for the same purpose
of much earlier date. Edgar'S legislation also required. that
.
every man should have a borh, or som.e one o~ st~ndl~g III
the community who should produce hIm for Justice, If he
should do wrong, or be responsible for his punishment, bearing it himself if the accused escaped.s Abou.t t~1e same. ti~e
also we get evidence of the existence of the tItlung, a~ msbtution connected originally, it is probable, rather WIth the
town than with the hundred, in which a small number of men,
usually ten or twelve, were grouped under a tithing rr:a~ and
held to collective responsibility for the capture of cnmmals.
These two institutions form the basis of the frankpledge sys-
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tem of Norman times.
One institution common to the early German states of
whose constitutional history we have some knowledge should
not be overlooked in any account of Anglo-Saxon criminal
law, especially because of its importance in the development of the later law - the king's peace. An offence or
misdemeanor was a breach of the peace, an ordinary offence
a breach of the nation's peace, or the peace of the shire, or
of the sheriff, but offences committed against the king, or
on his property, or in his immediate vicinity, as being a
breach ·of his peace, were punished with heavily increased
penalties. An extension of this special, protective king's
peace might be granted to a locality to be proclaimed
through the hundred or county by the sheriff, serving as an
addition to the general peace of the nation and carrying
these increased penalties. Special protection of the sort
might also be extended by the king by formal oral or written
act to individuals, or places like highways, or to special occasions like feast days. Punishment or a breach of the king's
peace was speciaU; reserved to the kini himself, that i5 it did
Ii

Stubbs, S. C., 83-85.
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not belong among the pleas falling to the sheriff as administrator of the county, and was subject to special penalties
which went to the king.
The tow~ ~s. a territorial subdivision shows signs of being
a more prnmhve and earlier institution than the hundred
or the shire. While it is normally a division of the hundred
this is not true without exception, for there were town:
which formed parts of more than one hundred, and other
towns which were parts of no hundred. But in the hierarchical gradation of local government and justice, the statement is accurate enough. The township community was
sm~ner than the hundred and of a subordinate place, and its
~ol~ce responsibility was less extensive. In the great maJorlt~ of cases the town was actually as well as normally a
constItuent part of the hundred and seems in Norman and
probably in Saxon times to have been the unit of the hundred
organization. If the free village community existed among
the early Saxon settlers, as it probably did, the town of later
times is its descendant and represents in England the village
or do.rf of which we get occasional glimpses on the continent,
even III the same relation to the hundred. Scholars have not
agreed upon the existence of a town court as a minor community court, but the evidence inclines strongly in its favor,
both a priori from the necessity of a mutual regulation of
community affairs and positively from the character of the
business done by the later domanial court of the manor. It
is into the manor of post-Conquest days that the town disappears, and it is the domanial manor court that continues
the functions of the town court. These concerned affairs
of very minor if any importance to the state as a whole: the
regulation of cultivation and the care of stock, disputes as
to the boundaries of tenements wholly within the town and
title to them, and minor misdemeanors -and police offences.
Any case of importance would go directly into the hundred,
not into the town court.
The regular subdivision of the state as a matter of police

TOWN AND LORD'S COURT UNITED

27

jurisdiction and supervision by public authorities had been
to a considerable extent broken into by the time of the Conquest by the growth of private institutions. The rise of
private lordships, the extensive practice of commendation,
by which poorer men placed themselves in a relation of personal dependence upon the more powerful in return for protection, and the growth of forms of dependent land-holding
which remain rather obscure to us, were evidently common
features of middle and later Saxon times. 9 With these lordships, which seem in many cases to have corresponded in
area with a town or perhaps with two or more towns or
even with a hundred, local rights of jurisdiction and responsibility for local police became united. The process of
such union was simple and easy, for the lord of many serfs
would have naturally, without attention to the matter by
the state, the duty of seeing that their disputes with one
~lllother about their rights were settled, and that their offences against one another and against good order were punished. When the lordship came to agree in territory with
.the town, it was almost inevitable that the original town
court should be absorbed into the lord's court and the two
become one. It would instinctively be felt to be absurd to
hold two courts doing the same kind of business for the same
community of people. Perhaps the process of unsanctioned
absorption occurred in the same way when the lordship extended over a hundred, but the interest of the state was not
so easily overlooked in this case and the agency of the king
is often manifest. He conveyed into private hands in a
number of instances by formal act the jurisdiction of a
hundred, or of a fraction of a hundred, and so gave a legal
recognition to a result which had taken place outside the
law. 10 In consequence numerous private Ilordships and private jurisdictions cut into the normal organization of local
government and formed a substantial foundation for a
9

Penn., IV., 1, 3, 5.
IV., 3, 13,

1i Penn.,

at. Stubbs, S. 0., l~~.
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manorial system and !for the royal grants of "liberties"
so extensively developed after the Conquest.
In all these courts, public or private, the forms of procedure by which a case was tried were alike. They seem to us
primitive and crude but, as applied by the common judgment
of the community, they probably secured a rough justice, at
least they continued in use in these local courts for two hundred years after the Conquest and remained possible of use
for centuries longer. The Anglo-Saxon courts stood in a
middle position between the early days of private vengeance,
when the individual secured justice for himself with the aid of
his kinsfolk, and modern times when the state takes charge
of the whole process to the exclusion of private action. The
individual still did many things which today he would not
be .permitted to do: he summoned his opponent into court,
appointed the day of trial, and in some cases he executed
for himself the judgment of the court. Hut the state had
taken possession of the major portion of the process, and
it stood behind the individual in his portion, regulating and
enforcing what he was still permitted to do.
The 'oath played a great part in all these early trials,
and in passing judgment on it as a means of securing justice, we must remember two things. l l First, that these were
the courts of small ·communities. The men who formed the
courts were neighbors of one another; every man's character was well known; their business concerns were simple
also and well known to each other. Second, there was a
genuine belief .in the constant occurrence of miracles. An
oath was an appeal to heaven and such an appeal, if false,
was likely to be terribly punished on the spot or later. Stories of the tragic vengeance of heaven upon such sinners
were in common. circulation and commonly believed. It was
a very hardened reprobate who could take an oath he knew
to be false in the' presence of people who knew him well, without" betraying by some nervousness, hesitation or change of
11

Penn., IV., 4,3-18.

EARLY COURT PROCEDURE

29

color, his ·sense of the awful risk he was consciously taking.
If he showed any of" these symptoms, or mispronounced the
formula of the oath, he lost his case.
The -parties being before the court, the first step was a
foreoath by the plaintiff in which he stated his case, sometimes with others to support him, called his suit or secta,
and then an oath in. rebuttal by the defendant, if he could
ta1re it, in which he denied the plaintiff's facts. Then followed a judgment of the court declaring which of the two
parties should make proof. ,This judgment indicated, as a
preliminary judgment, the opinion of the court as to where
justiC1e .lay. between the two. Almost always, if the defendant had successfully taken the oath in rebuttal, the proof
was awarded to him, beoause there was a kind of natural
presumption in his favor. But in special cases, which do
not seem to have been of cammon occurrence, the court
might judge otherwise and award the proof to the plaintiff.
Proof was made in the following session of the court. Someti.me~ proof consisted in the production of witnesses who
could swear to their principal's statement of the c'ase as of
something which they l?-ad themselves seen and heard. U sually it consisted in another oath of the one who had been
awarded the oath, but now with oath-helpers or c'ompurgators, who swore' not to the justice of their principal's cas~
but that they believed his oath. Generally the number of
oath-helpers whom a man must find was fixed by custom and
varied according to the rank of the parties, but the cou-rt
might fix. the number for the particular case or decide that
they must be found, not from the community at large, but
from a limited list of rrames which it drew up. If the number
required was found, the case was won. It is not difficult to
see the reasons which underlay the apparent formalism of
this procedure. The judgment of the court awarding proof
indicates the opinion of the community about the case, but
the process of finding the oath-helpers tests that j·udgment
still further and in a more sRecific way. Theoretically at
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least a heavy responsibility for his opinion on the case lay
upon the oath-helper. A man might easily be willing to
agree to a general judgment in the defendant's favor and
yet not be wining to take the mOife spe'cific oath as oathhelper. Almost always, however, the party to whom the
oath was awarded found the required number of helpers.
VVith the increase of population and the growing complexity
of business, the knowledge of the communal assembly became less and less able to furnish any real check on false
swearing, and in the last stages of its use this system of
proof was subject to many abuses.
A criminal trial was the same in form as a civil trial, a
suit between the injured party, or his kindred, and the accused and the procedure was the same, but in a criminal case
resort was more often had to another form of proof, which
might also be used in a civil case, the ordeal. The ordeal
was in theory a formal and solemn appeal to the judgment
of heaven in cases where the court was too much in doubt
to make a decision, or where a doubt might still linger in
a case that was otherwise sure to go against the -accused.
Ordinarily in both these groups of cases, the party went
directly to the ordeal without first going through the compurgation process, probably because that process 'Was seen
to be practically certain to fail, but among the Franks cer*
tainly, and it is highly probalile that among the Saxons
also, if we may trust later evidence, a person who had failed
to find the required number of oath-helpers might sometimes be allowed a further chance to prove his case by the
ordeal. In a considerable list of crimes, the accused was
by law deprived of the compurgation procedure and ordered directly to the ordeal. This was no doubt upon the
somewhat common popular judgment, which expresses itself
for instance in " lynch law," that a man accused of a heinous
crime is probably guilty, so that -an appeal to the compurgation procedure would be useless. The Saxons used in
their com!ilon practice two ordeals, both accompanied with
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n religious services, the ordeal of water in which the
so1em
.
I
was bound hand and foot and thrown mto a poo,
person
f . h
d
d his innocence established if he sank out 0 Sig t, an
~~e. ordeal of hot iron, in which the ~erson carried. a h~t
iron of pres~l'ibed weight a measured dIstance, and hIS guIlt
.
e was determined by the character of the wound
or mnocenc
after a certain number 0.£ days.12 The ordeal passed out
of ~se early in the thirteenth century, but other of t~e o~d
forms of procedure c.ontinued in use for a longer tIme m
criminal trials than in civil and only slowly gave way to
newer forms.
. ,
The death penalty was inflicted only occas}onally and m
later Anglo-Saxon times, and imprisonment was :still more
rarely used 8:S a punishment, but in' general all cnmes .could
be atoned for by a money payment made to the famIly of
the injuTed person, the bot, accompani~d with a fine to the
state for breach of the peace, the Wtte. Every freeman
had a wergeld, or valuation in terms of :noney, fixe~ by law
according to his rank in the country, which wa~ paid by the
party if he was killed and also sometImes used to
measure a fine for his own offences, that is, he was called
011 to redeem his life. Amounts to be paid were fixed also
for other offences and varied according to the c~aracter
of the 'offence and according to the rank of the injured or
offending party, and differed in different parts of the country.13 In some cases a criminal who refused to answer to
the charge against him wa's declared an outlaw, which rendered him liable to be killed at sight or left him exposed to
the 'old system of blood revenge. These criminal punishments, as was the case with compurgation, became unsuitable as the kingdom ceased to be a group of primitive f!ommunities, and they disappeared soon after the Norman Conquest.
In addition to the lordships with their private jurisdic12
18
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FOUR CLASSES OF SOCIETY

tions, another local variation broke into the regularity of
the Saxon territorial organization-the borough, or town
in the commercial sense. The origin of the English borough,
both as a separate organization and as a center of population, has long been a subject of debate and is not likely ever
to be conclusively determined. It seems most probable that
as a center of population the borough had more than one
kind of origin and that, whatever attracted people 'to settle
at a given spot, whether a fortified post that offered protection, or the meeting point of commercial highways, or
the need of providing supplies for the pilgrims to a popular
shrine, the final result in the character 'of the community
and its constitution would be the same. More important
historically than the question of origin is the fact that the
forms of Saxon local organization gave the borough an
opportunity to become a self-governing unit very easily and
without setting it apart from the general s'cheme of local
government. Before the Norman Conquest this fact had
determined the direction in which the English bo-rough was
to develop in relation to the state. Probably in the majority of cases it was in origin a town in the territorial sense,
or a part of a tmm, and it was al'3 a town that normally the
borough appears to have been organized and to have obtained its local self-government. In some cases from size
and importance, or from historical relation to the surrounding territory, perhaps from both in the case of Bondon, the
borough organization was that of a hundred instead of that
of a town. The practical result was the same in both cases,
entire local self-government, but self-government of such a
kind that it lent itself to incorporation with other similar
units in the larger government of hundred 0'1' shire instead
stead of to isolation or separation. Within the larger towns,
the wards had some degree of local self-government and stood
to the borough as a whole in a relation not unlike that of
the town to the hundred, while the private ju;risdiction appears in the borough also in the " sokens" of neighboring

1o rds , portions of the borough territory belonging to them
. d
and occupied by their dependents, .ov'er which they exercls~
the same rights of jurisdiction (sake and, soke) as in then'
lordships. Though there seems to have been in the last
period of Saxon hist.ory a considerable development of urban
interests, the borough never attained the relative importance in the national life that it acquired· in the first AngloNorman age, an importance which shows itself in the numerous town charters, especially those of the reigns of Richard and John.
The population of England was as sharply divided into
graded ranks as was the territory which it occupied. 14 We
are confronted here, however, with the difficulty that there
seems to have been in this case even less regularity between
different parts of the kingdom than in the territorial diVISIOns. Having regard to general characteristics, without
reference to minor differences of condition or of technical
terms, there were four well-marked classes of men in the
Saxon state, nobles, common freemen, partially free men,
and slaves. It mus.t be noticed, however, that while sharply
distinguished from .one another as generic classes, these four
ranks, if we regard individual men, were bound together
by many intermediate grades of right and privilege and
position, which indicate clearly that the society of the Saxon
age was in a state of flux, that so.cial classes were not fixed
By any rules of caste, an.d that movement of individual
families up and down the scale was easy and of frequent
occurrence. The fluid condition of family position was reflected in many cases in the numerous gradations of service
in the tenures by which lands were held within a given manor.
All the Anglo-Saxon states possessed a distinctly marked
nobility, deriving its rank, if we regard the whole period of
Saxon history, clearly from two sources: birth and service of
the king. While the evidence for Kent is more convincing
than for the other states, it is highly probable that all the
U
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Teutonic colonies brought with them into England a nobility
of birth which goes back for its origin into the earlier history
of the tribe .. As the new conditions established the monarchy
where none had existed before, and strengthened its hold
upon the state and upon all public life, so personal connection with the king and position in his service gave distinction to a man and rank which was reflected in the law codes
by a higher wergeld than for the common freeman. Doubtless those personally connected with the king would include
from the beginning, besides new men, many who belonged
to the old nobility and the two, old and new, would easily
melt into one class in origin indistinguishable, save in the
case of those families which had. risen within a generation or
two. It is a nobility of this sort which we find on the eve
of the Norman Conquest.
The Anglo-Saxons used two terms to designate the nobility of service, gesith and thegn. GesUh is the earlier
term and seems to denote a class distinctly military in character and connected with the king by the personal tie of
the comitatus which Tacitus describes in the thirteenth and
fourteenth chapters of his Germania. 15 Soon after the
settlement these men appear to have been endowed by the
king with considerable gifts of land and to have become a
territorial nobility, but still under a special obligation of
military service. Their place in the personal service of the
king, both as members of the comitatus and in other duties
at the court, to some of which perhaps the gesith had not
been held, was taken by the thegn, who passes through in
the course of time somewhat the same transformations,
though rather more slowly and in a later stage of the history, so that the use of the word survived the Conquest.
It is used, however, in a considerable variety of senses in
different parts of the country.
The Anglo-Saxon noble had some, but not many, legal
privileges which distinguished him from the common free;1S Stubbs,
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His wergeld was six times as much, his oath in a
court of justice carried six times the weight; he was exempt
from enrollment in a tithing and he might personally become 'pledge for the good behavior and for the appearance
in court of his dependent. Private jurisdiction even o;er
some freemen went almost necessarily with the lands w~lCh
formed his lordship. Though there was no legal reqUirement to that effect, the higher offices in church and state
were apt to be filled from this class, and noble birth c.omanded in Dffice as elsewhere additional respect. No rIght
m
..
b
to membership in the witenagemot went with nobIlIty, ut
it was from the nobles that the king summoned those who
attended any meeting in addition to the official c~ass. In
neral while the nobility formed a well defined SOCIal class,
~ey occupied no independent place in the Saxon state at
the expense of the government and never became a caste
closed against families rising from below.
If we may trust the 1mpression which the sources of our
knowledge of early Anglo~Saxon society make upon us, the
normal member of the community was the free man. We
Il him often the common freeman to distinguish him from
~~e noble who came to be considered, especially in feudal
days, the preeminently free man, the liber homo. The class
was one intermediate between the noble above and the wholly
or partially unfree below. It was known like the noble class
by a variety of names-ceorl, sokeman, villanu.s-which in
different parts of the country and at different dates had
varying shades of meaning. In the earlier periods of t~e
history this class seems to have been the most numerous ll1
the state and its main dependence and to have been considered the typical class from which the position and legal
va1ue-wergeld, oath, etc.-of the other classes were reckoned. The members of the class are represented to us ~s
living in villages from which they went out to work their
holdings scattered in the neighboring fields. ~ome
these
villages were still free villages in 1066, managmg theIr own
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SLAVE AND SERF

affairs in their tun motes, but the majority appear to have
passed under the control of some lord and become dependent
upon him.N ormally the holding of the fully free man, who
was not regarded as a noble, seems to have been one hide,
that is on the average 120 acres, with the live stock and tools
naturally going with so much land. But the size of the
holdings of the freemen varied greatly, and it was recognized
that the common freeman might rise into the class of nobles
by the possession of five hides. Legally the freemen were
enrolled in the tithing groups, and they were the chief dependence for carrying on regularly the local government in
shire and hundred courts and for the army of the state.
Though drawn in large numbers into the organization of
agriculture which was steadily forming in Saxon times, the
manorial system, the new relation into which they were
brought was economic in character and did not, certainly in
most cases, affect their legal status. There is no doubt,
however, but that, if the whole Saxon age is taken together,
the class as a whole was losing significance and sinking
slowly, economically, socially, and politically. It seems
clearly of much less importance relatively in the state at the
time of the Norman Conquest than it is pictured to havr;
been in the early laws. It was, however, by no means extinct
as a class and plainly survived even as late as Domesday
Book, in some if not in large numbers, in the possession of
land not dependent upon any higher lord.
When we turn to those who were not fully free men, the
case is still more difficult and the number or gradations of
right and position more numerous. 16 If we begin at the
bottom and define the slave as one who has no rights at all,
as we must technically, as one who is a chattel, a thing, who
may be sold by his master in the market as a piece of live
stock, there is evidence for the existence of such a class among
the Saxons, and the slave trade and the exportation or slaves
were not brought to an end until some time after the Con-

quest. The domestic supply of slaves did not cease during
the period. Capture in war, even of one Saxon tribe against
another, and economic misfortune more or less constantly
reinforced the class. On the other hand it is clear that the
general tendency of things worked here, somewhat more
slowly than on the continent apparently, against the continuance of slavery. The church taught that the emancipation
or slaves was an act of virtue and urged that the right of
the slave to property or his own earning and to a legal
family should be recognized. But in England as elsewhere
it waS probably economic causes that worked most strongly
against slavery. The master round that the most profitable
use to which he could put the slave was to give him a cottage
and a small piece of land to cultivate for himself in any
time that might be left after the master's demand for labor
had been met. In fact at first, and in theory till the end
or the Middle Ages, the house and land and all the chattels
he might collect, were the master's property, not his ; but in
reality the first step had been taken in the extinction of
slavery, that is, in the transformation or the slave into the
serf, when he was allowed to occupy permanently a house
and a bit of land. He and others came to look upon them
as de facto his own. They passed on to his son, and soon
the manorial custom began to recognize that they could not
be taken away so long as the services to the lord were regularly rendered, the services, the custom began to say, by
which the land was held. Before very long the manorial
court began to concern itself with the disputes among heirs
over the inheritance of these servile holdings, as the hundred
and county courts did with the disputes of heirs to free holdings, and to recognize a right or transfer and sale to be
proved by the entries on its own records. The custom was
law within its own sphere, customary law, manorial law, and
under it in process of time the slave acquired rights which
he could protect, that is, the slave had become a serf.
The serf differs technically from the slave in that he has
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some but not all the rights of a fully free man. Medieval
serfdom is the intermediate stage through which the slave
labor of the ancient world passed into modern free labor. It
is in other words a transitional stage and, viewed as a whole,
its most characteristic feature is that at different times and
in different places almost every conceivable intermediate
condition between the slave and the fully free man was represented; as a matter of fact many stages of right and of
economic advantage often existed together at the same time
and in the same manor. Hardly more than this need be,
or indeed can be, said of the partially but not wholly free
class in England until we come to the more full evidence
of Norman times. To some extent the public law took account of the serf's existence as a man. He had a small
'W1ergeld, the physical violence or mistreatment of the master
was restrained, the right of marriage recognized, and his
responsibility to the criminal law maintained either directly
or through his master. It should be remembered also that
this class was being added to constantly throughout Saxon
history by the sinking into more and more complete economic
dependence of those who had been originally fully free, and
these men not merely brought with them some rights which
they still retained, but their decline tended to bridge the
gulf between those who had risen from below and those who
remained free.
Forms of land holding among the Saxons show perhaps
less variety than the classification of persons, but they correspond roughly to the gradations of personal rank. There
were two great classes of land tenure, free and servile, but
they as well as the kinds of personal status underwent changes
in the course of the period. There are indications in the
economic and legal institutions of more than one German
tribe, Frank as well as Saxon, that at the time of their
settlement in the Roman provinces they had not been many
generations in the settled agricultural stage of development.
The free village community with communal ownership and
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cooperative cultivation existed side by side with villages
~hich were in the domain of some lord and dependent on him
and,.i n England at least, some of these communal villages
survived the date of the Norman Conquest. The organization of agriculture in them formed a natural foundation on
which the later manorial organization could easily be built.
The cultivated land of the village was divided into two or
three great fields, each field being cultivated in the same way
each year. These fields were divided into strips for individual cultivation, and a certain number of these strips
were held by each family of the village. The holding of the
family would thus be scattered about the fields in comparatively small strips,and the use made of them would be regulated by the common plan for the great fields in which they
lay, and their inheritance and transfer would be controlled
by the custom of the village. Besides the cultivated land
the village possessed also extensive common pasture lands,
of great importance to the community in those times, and
common woodland, the right of each inhabitant in these being
determined by the size of his cultivated holding.
One can imagine how easily in turbulent times such a
community might be led to put itself under the protection
of some powerful lord, and how easily also in course of time
the sums or services paid for such protection might begin
to be regarded as resting upon the land and elements of
the tenure by which it was held, so that land originally free
became by degrees dependent or servile. It seems also certain that in some parts oJ England, in the west for instance,
and possibly everywhere communities were formed dependent from the beginning on a lord and composed mainly of
unfree tenants. The tendency towards this form of community seems to have been very steady, checked only in the
north and northeast by the new Teutonic settlement of the
Danes, a temporary reversion to more primitive conditions.
As a result at the time the Normans became the ruling race,
the lordship was the rule everywhere and the free village
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the uncommon exception. The manor, however, whether regarded as a lordship, as a legal community, or as an agricultural organization, does not seem itself to have been so
perfectly developed or in such complete possession of the
country as it came to be after the Conquest.
Looked at from above, as the state might look at it, if
the state could in those times regard the subject as a matter
of general law, all the land of England was held by one
or the other of two titles. It was either folkland or bookland. Folkland was land not held by any written title or
formal evidence but by the customary law of the community,
by folklaw or folkright. The evidence of its possession was
the knowledge or memory of the community, and disputes
as to title were settled in the local community courts of
shire or hundred. Even when regarded as the settled property of a householder, folkland still retained traces of something like original community ownership. It could not be
bequeathed by will, its inheritance was determined by the
custom, and it could not be alienated without the consent
of the folk directly interested, unless it were land which
the individual had acquired during his own lifetime and not
a part of that which he had inherited. This increment
he could dispose of as he pleased.
In contrast bookland was land held by a written title, a
landbook or charter, and it could be alienated as the holder
pleased, or left to his heirs by will. It was created by a
grant of the king's, a grant which was recorded in the
charter and made with the consent of the witenagemot,
whose consent perhaps corresponds to that of the local community to the alienation of folkland. These grants conveyed large estates of land, general1y to churches or monasteries but sometimes to nobles; they often granted with
the land freedom from public burdens, except the trirnoda
rnecessitas, and also rights of local lordship and jurisdiction;
and there is evidence that they sometimes granted to the
holder land which was already his own as folkland in order
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that he might be free to alienate it or bequeath it. On
the extinctioll of the holder's line, land held .in this way
escheated to the king. Rookland was manifestly a later
form of land title than folkland-something learned by the
!Saxons after their original settlement, as they learned the
use of the charter to constitute a written record.
Land of either of these two kinds could be conveyed by the
. holder to another person for a limited term by a written
document which specified the conditions on which it was to
be held and the time at which it should revert to the donor.17
The period of holding was often three lives, that is, three
successive holders. Such land was called laen land or loan
land. As concerns the state or the folk such a loan of
land made no change in the ownership, the grantor was
still the owner. As a consequence of this fact, the new
holder became responsible for such duties as rested in the
Anglo-Saxon system on the land to the grantor and not to
the state, because the state still regarded the grantor as
the responsible owner. As one of these duties was military
service, the new arrangement created a relationship in surface appearance not unlike that of feudal tenure by military service, and it has sometimes been considered feudal.
The identification is due, however, to pressing an analogy too
far, for the Saxon tenant did not hold by the service, but
merely asumed an obligation already resting upon the land,
and the new relationship created no difference between this
land and any land in the kingdom, whether folkland or
bookland. The case is exactly equivalent to the fee-farm
holding in feudal days when the tenant assumed the forinsec
services resting upon the land, i. e., the services due to the
king over and above those due to the immediate lord, but did
not thereby become a feudal tenant.
In considering the question of the existence of the feudal
system in England before the Norman Conquest, it is first
necessary to determine the sense in which the word fendal
17

Penn, IV. 3, S.

42

THE ANGLO-SAXON AGE

is used. In ordinary practice the term is most commonly
used somewhat .loosely and vaguely to include all kinds of
dependent relationships, economic or political, without reference to their institutional character. If we use the word in
this sense, there is no doubt but that some of the practices
which have been described above may be called feudal. But
the student of institutions cannot be contented with the
vague and general. He must make distinctions and determine the exact character of institutions or his knowledge
will be of little value, and many things will be misunderstood.
And first of all in regard to the use of the word system. If
the word carries with it the meaning systematic, it is a
wrong word to use, for there was always much of variety in
the details of feudalism as seen in different countries, or
even in different parts of the same country. But feudalism
did bring together the relationships which belonged to it,
from top to bottom, into something like an organized whole
which may be called in that s.ense a system.
But little study of the feudalism of Western Europe in
the eleventh and twelfth centuries is necessary in order to
see that it united in itself two quite different sets of relations and interests. On one side we have the feudalism of
lords and ladies, of knights and vassals, of courts and castles
and tournaments. But the main business in the world of
this sort of feudalism was not chivalry which reached its
highest development when this sort of feudalism had almost
disappeared. Its real business was to furnish some degree
of political organization to society at a time when the lack
of common ideas and the break-down of the means of intercommunication made a centralized government in a large
state an impossibility. This side of feudalism was essentially political. The services which the vassal paid to his
lord for the fief which he had received from him were political. By putting these services together the army was
formed, and the law court, council and legislature constituted. As defence was the one great need of the time, the
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aspect of this side of feudalism was strikingly military, but
providing for defence was by no means its only function.
The baron was also the active agent by whom all the operations of government were carried on. From his class the administrative officers were drawn, and the justices, and the
great officers of the crown, when a real central government
began to be reconstituted. It was during the time when a
central government could exist in scarcely anything more
than name that the great service of feudalism was performed and then, if order was maintained and law enforced,
it was due to the local baron whose allegiance to those above
him in rising tiers of mesne lords to the king kept alive the
idea and formal existence of the state for better times. This
sort of feudalism grew out of Roman institutional practices
at the time when the Empire was falling to, pieces. They
developed by very slow degrees, and it is onlv towards the
end of the ninth century that we can say that feudalism as
a political system had really been formed. It was finally
perfected in the tenth century, and the great feudal age of
Western Europe was the eleventh and twelfth centuries. It
declined rapidly in the thirteenth and disappeared in the
fourteenth century, leaving as its social legacy to the future
the modern systems of nobility.
On the other hand, this political organization, when it
began to take possession of society, found already existing
an organization of agriculture which had been formed during the same period as itself and under the influence of the
same general causes but out of original elements and institu·
tions quite unlike its own, and upon this agricultural organization it based itself. This was the manorial organization
which has been referred to above as one which could easily
be founded upon the village community and its lands, and
which will be described later more in detail. Many features
of this organization seem superficially parallel to features of
political feudalism. It made much of dependent land tenures
and of persons in dependent relations to a lord; and it en-
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forced the private jurisdiction of the lord over his unfree
tenants and occasionally over some freemen. But the essential institutional characteristics and the purposes sought
were wholly different. Agriculture was the chief investment of ::apital possible to the time; it was almost the only
for~ of Industry that had survived; and it was the agricultUrIst who ke?t society alive during the feudal age. The
baron who paId the rent for his fief in politi~al services to
the state obtained the income which enabled him to perform them and to maintain his rank from the economic returns of his domain manors, and the king at the head of the
state obtained his chief income in the same way from his
domain manors.
These two sides of feudalism had not merely a different;
origin in institutions of the later Empire which were distinct
from one another, but they remained distinct in institutions and law so long as they existed side by side. The
feudal age never confused them. It always maintained
sharply the difference between military tenure and economic
tenure, between noble tenure and the servile holding. A
given piece of land was as a rule held at the same moment
under both kinds of tenure by two different men. The
baron h:ld the manor from the king as a knight's fee by
the serVIce, let us say, of one knight at his own expense.
The greater part of the same manor was held at the same
time by servile and free tenants whose economic tenures
furnished the labor by which the manor was cultivated and
its, income obtained. But each tenure was easily distingUIshed from the other, and each was regulated by its own
rules of law, enforced in its own distinct courts. As these
two sides of feudalism were distinct in origin and remained
d:s:inct during the great period of their history, so their
ate fate was different. Political feudalism had begun
u
to dlsappear by the middle of the thirteenth century be:ause :he state was d!scovering better methods of getting
Its bUSIness done, and It did not survive the fourteenth ceh-
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tury. Better methods of agricultural organization were
discovered more slowly, and the manorial system remained
in existence with its law and its courts for two hundred
years longer. It was even brought over into some of the
American colonies in the seventeenth century, and w.e now
have the printed records of colonial manor courts.
In Anglo-Saxon England the arrangements for cultivating the land and for servile land-holding which have been
described above were so closely paranel to those of economic
feudalism that we may say that this side of the feudal system
had been established in England before the Norman Conquest.
The conditions which had favored its growth throughout the
Roman Empire had existed also in Britain and, it is likely,
also the institutions from which it was derived. It may
perhaps be true that the manor in its complete constitution
was not generally in existence, the name certainly was not,
but what did exist is to be distinguished from it only with
difficulty, and but little was needed to complete the manorial
organization of the country, certainly no important institutional change. Manorial private jurisdiction was fully developed and the jurisdiction of local public courts so extensively absorbed into it, or attached to it, that the Normans found nothing to do as affecting these courts, unless
it was to check their growth.
On the other hand political feudalism, the transformation of the public duties of the citizen, military service,
service in the court and legislature, into private obligations
which he owes to another man as a kind of rent he pays for
the land he has received from him and because of his personal relation to him, is not to be found. We do find, however, primitive and uncombined elements out of which it
might have grown in time. The personal relationship of
the royal comitatus referred to above seems to have continued until rather late in the Saxon state and the members
of it as a rule to have been settled on the land under something of a special obligation of personal loyalty and service
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to the king. Personal commendation and the commendation of land 'Were considerably developed and created many
dependent relationships of free men and of free land. . In
some cases the man took an oath of fealty to his lo!."d which
comes near to the vassal's oath. This relationship has been
sometimes called vassalage, and the term cannot be objected
to because it was actually in use in the contemporary Frankish kingdom for closely similar relationships which were
equally undeveloped. But the term should not be understood to mean the existence of the later institution. Political feudalism was created only by the union of personal
vassalage with the holding of land upon condition of public
serVICe. When the fief was given to the vassal because he
was a vassal, and when he was held to his military and other
services because he had been given a fief, then the feudal
system of Western Europe was in existence. However far
one may think that one side or other of this composite result
was developed in Saxon England, there is no evidence of
a union between them in that age. The fief as the vassal's
normal reward with its eonditions of speeial loyalty, and
serviee as the tenure by which it was held, were introduced
into England by the Norman Conquest.
In the means and processes of getting the public business
of the state performed, the Saxon government was but little
developed beyond the tribal state first organized in England after the original settlement. In theory military service at his own expense was still due from every free member
of the community, enforced by the heavy fine called fyrdwite.
In practice the settlement ·of the freemen on the land and
the enlargement of the state in size had brought on in some
degree the problems which had proved so serious to the Carolingian rulers of the larger Frankish kingdom, and the
attempt had bee~ made to solve them in much the same
way. The dependent relations into which many freemen entered with the growth of territorial lordships, and the serIOUS cost of a summer campaign to a people which had

now b ecome a gr icultural, made a general levy or freemen
a less secure dependence and more difficult to en! orce. T~e
tendency was strong in later Saxon times to rest all oblIgation or service upon the land and to make .the owner ~e
sponsible for an amount of service correspondmg to the ~Ize
of his holding, or to allow communities to become re~ponsIble
for a fixed amount, all the members ~f the ~ommullity shar.
in common the expense of theIr soldIers. But these
:~edients were not carried so far as in the pre-feudal
Frankish state, and the problem of securing an adequate
military service was still unsolved when the Conquest oc-
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curred.
.
.
In the matter of public revenue, the machmery of the st~te
was even more undeveloped. There was no regular taxatIon
.
'
d'
ense . The" Danegeld," which comes the
III tne mo eln s
nearest to taxation in form, was begun at the end of the
tenth century, as has been said, to raise money to. buy off
'h'mva d el' s. It was continued at frequent mtervals
the D alliS
in the eleventh century, except during the reign of E~ward
the Confessor, at the rate of two shillings ~n the hide of
land, but it did not become a regularly recurrmg ann~al tax
until after the Conquest. The larger part of the Illcome
of the crown, which was not yet distinguished from the
income of the state, was made up from two sources:. the
e royal domain lands and the sums derIved
revenues from th
.
1 1
from the king's share in fines and forfeitures III the oca
eourts of shire, hundred and borough. If we cannot prove
that these two sources of revenue had been combined to form
a regular sheriff's ferm before 1066, some progress at l:ast
towards such a system of collection had been l~ad.e. rhe
· t'IOn s eems to have been made in local dIstrIcts and
comb ma
.
. all 't is probable in counties and the collectIon
occaSIOn y 1
.
•
B
farmed out to local administrators, perhaps to sherIffs.
esides the fines for offences which formed a part of the l.ater
'ff' f
there were some criminal offences speCIally
d
sh erl s erm,
reserved to the king, known III. tel' as pleas of the crown an
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separately accounted for by the sheriff. Of these at least
three go back into Saxon times: breach of the king's peace,
breaking into a house, and interference with justice, like
the protection of an outlaw, and very possibly other offences
should be added to the list, at least for parts of the kingdom. The fines for these crimes went entirely to the
king, and they entailed very heavy fines or complete
forfeiture.
There were not many other sources of income which we
can say with certainty were possessed by the Anglo-Saxon
kings, and such as existed were not infrequently granted
away to. churches and favored individuals: tolls of various
kinds in boroughs and markets and at seaports; the profits
of coinage, then comparatively little developed; the medieval
right of shipwreck; and fees for the grant of special royal
protection and for various rights and privileges. The state
was relieved of some expenses by payments and services in
kind, of which the best known is the trinoda necessitas, a
duty resting upon the land of keeping bridges in repair,
maintaining and defending fortresses, and serving in war.
The exchequer system of receiving the sheriff's payments
and checking his accounts does not seem to have been yet in
'Use, but there was a formal treasury accounting which was
probably the basis of the later practice, and some exchequer
methods were employed like the determining of the bullion
value of the coins paid in, called" blanching."
At the moment when the Saxon kingdom was overthrown,
the outlook for the future development of national government was not promising. The power of the earl as a local
viceroy had been increasing rapidly for a generation at the
expense of the royal power; a large part of the earldoms
had been gathered into the possession of the rival houses
of Godwine and Leofric; and in the twenty-five years' reign
of Edward the Confessor the nation had been taught to
regard the king as weak. Local as wen as family rivalries
were making themselves felt, and the establishment of a

A WEAKENING KINGSHIP

49

William the Conqueror undoubtedly
.
1
t
overnmen t b Y
st ron g g
'd nd secure constitutional deve opmen .
made for a more rapt a
nglo-S axon I flH .M' Chadwick' A
AL NOTE "
BIBLIOGRAPHIC
L'
Th King's Household before the
.
1905 L M. arson, .e
d
stitutw ns ,
.'
F L' b rmann Die Gesetze er
C
uest 1904.
.
Ie e ,
,
Norman
onq·
1898-1916; The National Assembly zn the
Angelsachsen, S
F W 1\'1 itland Domesday Book
Period 1913.
.
. "' a ,
.
Anglo-S axon
T'
h'
d Borough 1898. W. A. MorrIs,
d Be and 1897; owns tp a n '
.
an
Y ce ~f Sheriff in the Anglo-Saxon Period, E. H. R., ~XXl,
The Offi
F S bohm The Village Community, 1890. SIr P.
20,1916.
. ,ee,
' . E l nd 1892' The Growth of the
Vinogradoff, Vzllamage m ng a ,
,
Manor, 1911.

Bde

'j

CHANGES IN CENTRAL GOVERNMENT

CHAPTER II
THE NORMAN CONQUEST
The military success of William I in 1066, which we call
the. Norman ,Conquest, was so great that the country la
entIrely. at hIS disposal. No extensive colonization was n~
cessary m order to hold it under control, and none took place
though there wa~ first and last a considerable introductio~
of French speakmg settlers. Accepted
k'
b L d
d'
as lng y on on
an the leadmg men of the nation within a few weeks of
the battle of Hastings, and opposed later only by scattered
and local, never by organized or general resistance, William
apparently could have done what he pleased in changing the
government of the countrv, As a matter of fact h
t h
h
. '
e seems
o ave ad no mtention of making chang'es Perh
h
'I'
'
aps even
f e consclOu~ y WIshed to make none at all, or at least the
ewest Possl~le. Indeed it seems accurate to say that the
most extensIVe changes which he brought b t
d
.
a ou were not
l~a e by dehbe~ate purpose but because he could not help
hImself.. That IS, they were incidental to the only methods
of ~arrymg on government which he knew anything about
It IS probabl~ also true that they seem much more violen~
and far-reachmg
to us than they d'd
t h' or to anyone
101m
.
1
e"se at the hme. Many of the details of'ms tOt
t'
1
1 u lOna pract Ice
were ahke in England and Normandy so that
I
' d I
no clange
was reqUIre..
n a few more important cases changes were
necessary whICh we can see were far-reaching in their effects.
In. all these latter cases, however, tendencies which had been
gomg on for a long time had been bringing the Saxon state
mO.re and more. nearly to institutional results similar to those
whIch had earher been reached in Normandy Th N
C
.
e orman
onquest merely carried the 5~evelopment suddenly forward
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to a result practically the same as that which would have
been naturally reached in time. The actual dislocation, except in the O"wnership of land, was so slight that it is not
strange that contemporaries did not notice it sufficiently to
make it a matter of record.
The constitutional history of the reign of William I falls
thus naturally into two divisions: the changes which the Conquest brought about, and the institutions which remained
practically unchanged. A general characterization of the
two divisions is possible, if it is not pushed too far. It
was the general or central government which. was changed;
local institutions were only slightly affected. It is impossible, however, in the treatment of the subject to draw a hard
and fast line between these two divisions. In the central
government much remained unchanged; in the field of local
government important changes were introduced which are
best considered under that subject. As a general characterization the division holds true and is of value in the organization of our material. The central, or national government became Norman; the local remained for a long
time Saxon.
In the field of the general government of the state, two
changes outweigh all others in importance: the substitution
of a stronger royal power for the Saxon, and the introduction of political feudalism. N either of these changes was
simple in character, that is, they were not confined to what
would be implied by a strict interpretation of the terms,
but they were generic, that is they carried with themselves
a number of subordinate or closely related changes. It is
also true that these two sets of changes cannot be wholly
dissociated from each other but are more or less interlocked
with one another in the actual situation. It is asa matter
of convenience that we consider them separately.
As we take up for examination, here and later, institutions which are generic in character we must be on our guard
against one misconception. It is sometimes difficult to ex-
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plain in language just what an institution or an institutional change really was in principle and effects without
~sing te:ms. which seem to imply that we are stating the
Ideas whlch Its own contemporaries had about it. Such an
impression would often be an error. From what we know
of the whole history of the Norman monarchy, for instance,
we can form a conception of what it was in theory and in
practice quite impossible to those who lived under it. The
theoretical statement is ours, not theirs. Men who were
carrying on practical affairs in England did not theorize
to any extent about the character of their government be- '
fore the middle of the thirteenth century. But the account
which we can now give of an institution or a historical transformation, in language which makes its character clear to
us, may be quite accurate as an historical characterization
though it might not have been possible, or even intelligible:
to the actors who were making the history of the time.
• Potentially the Anglo-Saxon kingship was powerful, and
had been so actually, as operated by Canute, but practIcally for a long generation before the Conquest it had been
in weak hands and had been overshadowed by the great earldoms of the later Saxon period. Still more important both
practical1yand institutionally were the facts that there was
in England no tradition of well established and long continued strong central government such as attached to the
rule of the Norman dukes, and that there Was no definite
institutional organization through which a strong government could be carried out. In both these respects the N orman government of 1060 was no doubt inferior to that of
John in UllO, but it was nevertheless a great advance upon
that of Edward the Confessor at the former date. With
time and with kings of foresight and skill, a powerful monarchy could no doubt have been built on the Saxon foundation. What actually happened was that the Norman mon,archy with its traditions and its practices was substituted
bodily and at a stroke for the Saxon. The Saxon disap-
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peared completely; the Norman took its place, in possession of the field as exclusively in England as in Normandy.
The Norman monarchy did not owe its power nor the
place which it occupied in government, to any ideal which
the men of that time cherished of what the kingship ought
to be, nor to any theoretical conception of the state and its
constitution. In another century ideals of what the kingship ought to be do play a part in English institutional
bistory, but we cannot detect their influence in the change
in the character of the central government wrought by the
Conquest. The duke of Normandy simply transferred his
government to England with such of its practices and institutions as he thought necessary. He became all powerful
in England because he had been and was all powerful in
Normandy. As a matter of fact neither he nor anyone
else thought anything about it. It was the only natural
thing to do, and a change was made without remark or COllsciousness which was really revolutionary in its consequences.
On what material and constitutional advantages the royal
absolutism was based will be pointed out hereafter, but it
must be emphasised at once that it was an absolutism. In
the construction and machinery of the Norman state no
normal and constitutional way was provided by which a will
opposed to the king's could act or even express itself.
Feudal law did provide a way which ,will be considered later,
but hardly one which we should call constitutional. It implied rebellion and civil war as its means of operation a~d
the first step towards modern constitutional government III
Magna Carta a hundred and fifty years after the Conquest
was to invent a method of giving effect to a will opposed to
the king's without civil war. Meantime the state was the
king quite as truly as in the France of Louis XIV. The officers of the state, justiciar, and treasurer, and sheriff, were
his personal servants. The machinery of the state, above the
merely local, was his machinery. The force which operated
it was his will. If the king was strong and ruled firmly,
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CHIEF BASES OF ROYAL POWER

the state was in good order. If he was -weak and vacillating, it fell to pieces. More specifically the area of the state
was his lordship and domain, like the manor of a baron;
its revenues were his private income. Justice was his and
he assumed for himself the right to enforce it upon all; an
offence against the law was an offence against him personally; justices and courts were his instruments. Even the
great council, the national assembly, existed to do his business, not the nation's; it had no right of initiative except
by petition; its decisions were his decisions, and invalid if
he did not make them his, a fact which becomes the sovereign's absolute veto in the modern state. In a word the
king assumed that the state and all its belongings and all
its actions were his, and this was really true in England
as hardly anywhere else in the history of western Europe.
It was the fact of course that the king did not maintain
himself in this position of supreme power by assertion merely.
There were certain solid advantages which he enjoyed which
were the material basis of his strength. In the first place,
and most important, the king had a decided military superiority over any combination likely to be formed against
him. This superiority rested upon two things-first, the
king's greater feudal resources, and second, the general levy
or fyrd. The king's feudal resources were of two kinds.
In the first place he retained in his own hands as domain
lands about twice as many manors as he gave to any single
baron and, if his two half-brothers be excepted, he retained
a much larger proportion of the resources of the whole kingdom. These were, however, domain manors and contributed
only indirectly to military strength. They formed an
economic domain only, not a political royal domain, which
had no need to exist in England because the king possessed
his whole kingdom as the French king possessed the royal
domain only. These manors were the source of the king's
wealth which Was much greater than that of any baron, but
they were at the same time the main source of what we should

call the revenue of the state. The king's 'private wealth
had to bear the chief burden of carrying on the government,
but to some extent it did contribute to his military strength
for the practice of retaining knights at pay for their military service was in use, and by barons as well as by the
king. More important probably, was the second of th,e
king's feudal resources, the knights fees held directly of the
crown, i.e., in capite, upon condition of military service.
Many of these were quite small holdings, one knight's fee or
less, at least in days not long after William I, but held, by
a military not an economic tenure. Then there were the
holders of from one to five fees, still reckoned usually as
minor barons, and these it would be exceedingly difficult to
bring together into a combil1'ation against the king. Above
these were the holdings of the major barons up to the 700
manors of William's brother Robert of Mortain or the 439
of his other brother Odo bishop of Bayeux. These barons
also it would be difficult to combine together in anyone
movement against the king, and it never was done even in
the great rebellion of 1173. It was easy for the king to
unite his military strength; it was far less easy for the barons
to bring theirs together. The fyrd, as the Sa:x:ons called
the general levy of the common freemen, still remained an
added resource of the king's, and practically more effective
at this date than the general levy in the other feudal state~
of Eu.rope. In the rather serious baronial insurrections at
the beginning of the reign of Henry I and in 1173, it rendered important service to the king.
The king's greater wealth and greater military strength
were undoubtedly the chief material bases of his power,
but other things contributed to it. Especially important
was the fact that feudalism as it had been interpreted in
Normandy, and as it was transferred to England, made it
difficult for the baron, whatever the size of his barony, to
make it into anything like an independent state. Where
such a baronial state arose on the continent, circumstances
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made it easy .for the baron to assume and keep in his hands
the administrative functions of the government throughout a district and to break off all judicial dependence of
the local courts upon the national. To be independent of
the king administratively and judicially was to be really
independent, whatever theoretical dependence there might
be. No such independence was possible in England. The
king always kept a firm hand on the local administrative
officer, the sheriff, and though extensive grants were made
of rights of jurisdiction to monasteries and priv3.te lords,
even including the execution of criminals in certain cases,
these " liberties" were practically an interference with local
rather than with national justice-they were indeed hardly
felt during the Norman period to be an interference with
justice at all. The royal supervision, as exercised by the
curia regis, over the local administration of justice was more
close and effective than ever before, and at this time the
chief advantage to the lord from possessing a "liberty,"
and the chief loss to the state in granting it, was financial
-the transfer to a private individual of the profits from
the courts. No baron however powerful, was released from
his own responsibility to the justice of the king, and his
tenant always had an appeal from the worst abuses even
of the baronial court proper to the royal protection. The
English baron also never had a right to maintain his castle
against the king. The castle was the king's, the baron was
its governor for the king. In rebellion, but in rebellion
only, the baron defended his castle against the sovereign.
There were also certain moral advantages, less material
but no less real, which the king possessed. The anointing
in the ceremony of coronation made him a consecrated king.
In the feeling of the time it gave him a special divine right
and made rebellion seem to have to some extent at least
the character of sacrilege. Again it was the Norman practice, coming down from the earlier Frankish state, that each
rear vassal in swearing allegiance to his lord reserved his

allegiance to the king, and the king occasionally took from
all holders of land a direct oath of fidelity to himself.! In
times of actual rebellion this oath did not hold rear vassals
as a class to their allegiance to the king, but it must have
made organized insurrection a little more difficnlt and have
acted as a deterrent in individual cases. Altogether the
N orman king of England was the most powerful element
in the state, and the most powerful sovereign in the Europe
of that day. His preponderance of power was so great
that even the palatine earldoms, where the king's writs
did not run, which had an administrative and judicial independence, and which 'were large and fairly compact principalities, never asserted a political independence for themselves.
In Saxon time~, as we have seen, two officers represented
the central administrative and governmental system in the
shires and connected the national and the local governments,
the ealdorman or earl and the sheriff. In their government at home the Normans had been prepared to understand
and go on with both these offices. The vassal counts of
the Norman duke differed very decidedly from the original
Saxon ealdorman. They were more feudal, less official. As
the result of changes which followed the Danish conquest,
the later Saxon earl approached the Norman type more
nearly but still was not the same. The Norman Conquest
made still more extensive changes. The Saxon name" earl"
survived but practically nothing else of the older instiimtion.
The earl after 1066 was not in any sense an officer. He
still took his title from a shire, which began now to be called
a county, and he still received at least in some cases the
"third penny" of its judicial revenues but, except in the
case of the palatine earldoms, he had nothing to do with its
government. The name is a title merely, indieating rank
in the baronage and, if it carried anything else with it in a
particular case, that had to be indicated by a special grant.
'1 Stubbs, S. 0., 96.
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By such grants extensive royal rights of jurisdiction and
administration were conveyed to the palatine earldoms, especially of Chester on the Welsh border, and of Durham, held
by the bishop, on the Scottish. These departures from the
ordinary practice in England were apparently fully justified for military reasons by the constantly disturbed condition of the borders. In general, however, the earldom -as
an official institution disappeared with the Conquest.
The Normans were also prepared to understand the office
of the Saxon sheriff, even more clearly than the position
of the earl. They had inherited from the West Frankish
empire the office of vicecomes, or representative of the count,
the count's deputy either in the whole or in a local division
of his territory. The territory of the count of Normandy
was so large that he naturally employed a number of
vicecomites in different districts in which they looked after
his interests and performed financial duties very much like
those of the Saxon sheriff. The English office was probably
better worked out and more definite in character than the
Norman at the time of the Conquest and apparently it became the leader in the development which followed in both
states, a development which was a logical continuation of
the Saxon history of the office.
The sheriff shared as a matter of course in the increased
power of the king because he was the king's representative
in the shire, enforcing his rights and protecting his interests. On the other hand the local power of the sheriff sustained and rendered effective the central government, for he
was in Norman as in Saxon times the chief instrument of
centralization. A great baron of the shire was usually appointed its sheriff, sometimes of several nearby shires also,
more rarely with some hereditary right to the office, but
the danger which had been so serious from the counts in the
later Carolingian state, that the office would be turned into
a family possession and made the center of an independent
principality, was avoided in England. The Norman mon-

archy was too strong. It was able to keep the sheriff in the
position of an officer of the government and hold him to a
strict accountability, and even to prevent in the main the
financial oppression of the smaller people of the county
which the sheriff's opportunities made a constant temptation. Not very long at any rate after the reign of William
I, if not in his time, the sheriff paid into the king's treasury
a definite sum for the county, which had been fixed upon as
representing fairly the annual return to the government.
This sum, called the sheriff's ferm or farm, the rent which
he paid, was made up from two sources, the income from
the king's domain manors in the county, and the proceeds
of justice in the local courts. After paying his ferm whatever surp1us remained was the sheriff's own, his compensation, but the counties were never put up to the highest bidder.
Besides his relation to the local justice of shire and hundred, which continued the same as in Saxon times, the
sheriff was intimately concerned with the new royal local
justice which was introduced by the Normans. In the
local king's court, which begins to be somewhat frequently
employed by William I to carry the curia regis into the
counties, and which was held by authority of a royal writ
naming justices to preside,2 the sheriff was often commissioned as the justice or one of them. The fines imposed in
these courts, he collected as something additional to his
ferm, and his office shared the increased importance of the
king's peace and of the pleas of the crown, which will be
later considered. In the end this new system of royal justice was to be one of the chief causes in undermining the
sheriff's power, but at first it added to it. The great age
of the sheriff, as th~ indispensable agent of the central government was from the Conquest to past the beginning of
the thirteenth century. During most of this period he was
the chief instrument through which the government acted
in the local units of the kingdom and secured the necessary
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centralization. He was at once responsible to the national
government for its interests in local financial matters, in
maintaining order, in the administration of justice, and in
getting out the military service due the state. It was when
the state in the thirteenth century began to get better ways
of looking after these interests that the power and importance of the sheriff rapidly declined, and he became finally
but little more than the executive officer of the courts.
In no department of the public life of England did the
coming in of a stronger monarchy lead to more immediate
change than in the church, and in two contrary directions.
The church became at once less independent and more independent. Before the Conquest William had held the Norman church under a far stronger control than the central
government had been able to exercise at any time in Saxon
history. This power he transferred in full to England and
began a supremacy of the state which, though later weakened and at times greatly weakened, was never entirely lost.
The historian Eadmer, writing about twenty years after
the death of William, said that it was the king's purpose
to exercise the same rights over the church in England which
he and his fathers had posscssed in Normandy, and he states
three rules governing the relation between church and state
under William which were certainly long observed and fundamental in this field of public law.s They were that no pope
should be recognized in England without the king's consent,
nor papal letters received which had not first been shown
to him; that no enactments of English councils should be
valid without his approval; and that barons and officials
of the king should not be put on trial in the church courts,
nor excommunicated, nor constrained by severe ecclesiastical
penalties without his consent. The ohurch was brought under a stricter control by the general government than it had
been before subject to, but at the same time its national
organization was improved, the standard of clerical morals
a Stubl;ls, S. 0., 96; Cheyney, Be(LdiflfJ8, 110,
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and learning was advanced, and the way was open~d for the
influence of the Cluniac reformation which till then had been
little felt. The English church was also brought into closer
relation with the monarchical papacy which was just then
becoming more highly centralized and more imperial. Later
these changes were to lead to severe conflicts between church
and state in England, but at first their influence was wholly
good.
Another measure of institutional importance gave greater
independence to the church. By a notification sent out
probably early in his reign, 'William made known an act
of a legislative character by king and great council declaring the separation of ecclesiastical and secular courts. 4 For
the future no bishop was to hold ecclesiastical pleas in the
hundred court but only at such places as he should appoint
and solely according to canon law. Secular persons were
no longer to have a share in the making of spiritual judgments, though the officers of the state were to assist in enforcing them if necessary. By this measure not merely was
an independent jurisdiction given to the English church
courts but the count~y was opened to the full influence of
the canon law, just then forming into a great and scientific
body of law. At the same time greater freedom from secular
interference was given to the national church council, se-'
curing it more independence in legislation though it was still
subject to the royal veto.
The change in the general aspect and interpretation of
the constitution which was made by the introduction of feudalism has been briefly indicated in the first chapter. It
is so difficult, however, for the modern mind to understand
feudalism and its operation, and the effect of its introduction
was so great, that some repetition is desirable. A clear perception of the distinction between political and economic
feudalism, for instance, is essential to any understanding
of the system in operation, but it is not easy to gain. It
4
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ECONOMIC AND POLITICAL SYSTEMS

was political feudalism which was new to England, and in
constitutional history Norman feudalism must be conceived
of not chiefly as a social organization, nor as a method of
giving endowment and rank to a national nobility, but as a
means of carrying on government. Economic feudalism already existed in England considerably developed, but as a
result of the Conquest it was probably extended geographically throughout the kingdom and it was perfected and
made more definite.
Let us begin with this proposition: During the feudal
age two different men held the same piece of land, by two
different kinds of tenure, under two different systems of
law. On each of these two sides of feudalism the unit is
the same piece of land. On the economic side it is known
as the manor, on the political as the knight's fee. As a
manor it is a unit in the agricultural organization of the
kingdom, and its purpose is economic, that is, it is regarded
as a source of income. Its cultivated area is divided into
two portions, the lord's domain and the" tenures," or holdings of the free and servile dwellers in the manor. The
tenants in the manor hold their lands of the lord by a variety
of services and payments in kind to which they are he1d. 5
In the eleventh century actual money payments were rela-·
tively unimportant. Payments in kind were of real value
to the lord, and the labor services which were due him were
used to cultivate his own domain lands, from which his chief
income was derived.
The services of the free tenants differed at this time from
those of the servile tenants chiefly in the fact that they
were fixed in amount and could not be varied at the will of
the lord. Free and servile alike must attend and constitute the court of the manor, or domanial court, from which
the lord obtained considerable income. This court, however, had no governmental function, except the simplest
police justice, corresponding to that of the township only,

and in all the organization of the manor, and all the services
rendered to the lord, the purpose was plainly economic. It
was to furnish the lord with the income which enabled him
to perform the feudal obligations which he had assumed towards his lord and to maintain his place in the society of
his time. A manor so held "in hand" by the lord, and
used for income, was called a "domain manor," the word
" domain" being used in a slightly different sense from its
use with reference to the domain land within the manor;
but its use 'Was economic, contrasting the manors used for
income with those which the lords granted to their vassals on
.a tenure of feudal services. All ranks in the feudal hierarchy
must have their domain manors from the simple knight whose
only manor must be held in domain, through the various
grades o.f barons who must keep "in hand" manors enou~h
to maintain their rank, to the king at the top whose domam
manors greatly exceeded in number those of the richest baron,
partly because he must meet some of the expenses of the
state from their income.
This body of domain manors, with the economic services
by which the lands were held within the manors, and t~e customary law by which the holdings were regulated m the
domanial courts, is the economic feudal system. The political feudal system was a coordinate, coincident scheme, in
which the same manors were held, but by a quite different
set of services, regulated by their own law. The king was
at the head of this hierarchy also. As such he was the
owner of all the land of the kingdom, or sometimes to be
entirely logical the feudal la'Wyers said that he held the
kingdom of God. All other holders of land at any rate were
tenants, tenants in chief of the king or of some mesne lord
who stood between them and the king. Of the land of the
kingdom, which came by degrees all of it to be considered ~s
. retame
. d'" III h an d" a cer t am
contained in manors, the kmg
number of manors as domain manors. The others he divided out among his tenants in chief according to their rank,
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FEUDAL SERVJCES

great barons and minor barons. The services which he obtained in return from these tenants were political in character and by them the state got the larger part of its business done. s The most common service was military, and
the feudal system was the chief dependence of the state for
its army.7 In the same way, as the payment of another
feudal service, it got its central great councilor curia regis
which was at once national council, legislature and highest
court. Even when the central court began to cast off by
differentiation judicial institutions which were of a more fixed
character, practically permanent and becoming professional,
the idea still lingered that the justices were barons and the
peers of all other barons. Even the central administrative
machinery was manned and operated chiefly by vassals of the
king who were paid not salaries but manors to be held by
these services. The practice of the time distinguished between manors held by services of this kind and those held
by military services. The former were called serjeanties,
grand serjeanties if the services were clearly honorable in
character, petty serjeanties if the services were insignificant
or more nearly of a menial nature, but serjeanties were
feudal, though not military, tenures. They endowed the
civil service of the feudal age.
The tenant in chief on receiving his fief did the same
thing with it that the king had done. Let us say for example's sake that the king grants to the earl of Surrey 80
manors for the service of 40 knights. The earl retains 30
manors as his domain manors and enfeoff's vassals in the remaining fifty for the service of 45 knights, for it was the
general rule that the great baron enfeoff'ed more knights
than his service to the king called for, so as to increase his
own social and political consideration. This process of
enfeoffing rear-vassals was called sub-infeudation. 8 The

earl's vassals did the same with their fiefs and so on down
to the unit, which we have assumed at the bottom, the simple
knight holding a single manor. Each of these vassals from
top to bottom assumed not merely the obligation of military
service but also of all the customary feudal services,9 including that of court service, and each lord maintained h.is 0;vn
baronial court, if he had feudal tenants enough to JustIfy
it, in which the cases of his vassals concerning ~heir holdings and their relations to one another and to hImself were
judged according to the feudal law.
.
The customary feudal services due from the vassal to hIS
lord included certain payments of money which must be carefully distinguished from payments of an economic character.tO When the vassal as heir succeeded to the fief he
paid a "relief," a relevium, a taking ~p again of the fief,
which meant that in theory the ownership of the lord entered
between the occupation of his vassal and that of the heir.
In practice in the case of tenants in chief the ownership of
the king did enter and actual possession, called "primer
seisin," or first possession, was taken of the fief by t~e
officers of the king. It was only on payment of the relIef
that the heir obtained recognition and the right to perform
homage, swear fealty, and receive the formal investiture
which gave him legal possession of his fief. That is, the
relief was a payment intended to keep alive in every generation the fact that the holder of the land was a tenant merely
and not the owner.
.
Besides the rehef,
payments wh'ICh were ca11ed " al'd s,"
auxilia, were recognized feudal obligations. These were payments by which the vassal came to the aid of his lord on
certain fixed occasions when he had to meet extraordinary
expenses. In England these were when his eldest son was
made a knight, when one daughter, usually the eldest, was
married the first time, and when he had to ransom himself
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as a prisoner of war. Sometimes also on other special occasions, as when the lord had to redeem his lands from heavy
mortgages held by Jews, an extra aid might be asked for,
to which it was expected that the vassal would consent, but
these special aids were always voluntary, gratis they were
called. They could not be collected without the previous
consent of those who had to pay them. These payments are
all to be interpreted according to the feudal understanding
of the relation between lord and vassal. They cannot be
regarded as either economic returns, or as taxation.
On similar principles rested other rights of the lord which
were even more valuable financially when they accrued. The
right of wardship gave him possession of the fief, so long
as the heir was a minor, on the theory that a minor heir
could not perform the services due. The law required him
to support in their proper station and educate his vassal's
children, and his rights did not interfere with the dower
rights of the widow, but apart from these obligations the
income of the fief was his without accountability so long
as the minority lasted. If the fief fell to an heiress the
feudal law gave the lord the right of marriage, that is the
right to select her husband on the theory that the lord must
be sure that he would be able and willing to perform the
services due. The right was in reality a financial one, the
selection being sold to an interested bidder or to the heiress
herself or her family. If the vassal's line became extinct,
the fief reverted to the ownership of the lord by " escheat,"
and also if he forfeited his holdings by felony, the king also
having in this case prior right to possession for a year and
a day, if the felon was a rear vassal.
The change produc~d by the introduction of these political
tenures was probably the most immediately extensive and
the one most felt by the people of England of any of those
which followed the Conquest, because it was connected with
the transfer of lands from Saxons to Normans. The change
wa.s not made by legislation nor announced in any public

proclamation, nor was it suddenly made. It was made ste:r>
by step as William bestowed the confiscated estates on hIS
followers or, as was done in some few cases, returned them
to their owners.ll Probably also it was not a
made
deliberately or of conscious purpose. The tenure by which
lands were held of the king was made feudal and the basis
of the political organization because that was the only natural thing to do; it was the only arrangement which the Nor-
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mans understood.
For this reason also it was made practically universal.
It was applied to the lands of the church, for instance: the
churches and monasteries very generally retained the lands
which had been given them in Saxon times, but now they were
feudalized. Bishops and abbots became vassals of the king
and definite portions of their endowment lands were formed
into "baronies" which they held by the same kind of services as 'Were due from lay barons. In no case, however, did
the barony include all the lands of the church. A portion
was set aside to support the church and the monks. These
latter lands were usually held by a tenure called frank
almoign, or free alms, that is, without service returns or by
religious services only, such as prayers for the soul of the
donor. Every church held also what were called "lay
fees," that is land held of some donor by the ordinary services as a layman would hold them.
It has been often said that William in introducing the
feudal system into Engand made important modifications
in its character to secure the power of the crown. But proof
of such an intention is lacking and a conscious intention of
the kind is hardly reasonable to expect. The holdings of
most of the great barons were scattered through several or
many counties but that was a natural result of the gradual
occupation of the kingdom, and of the fact that t~e estates
of their Saxon predecessors, which were often gIVen as a
whole to some Norman, were also scattered in the 8ame way.
11
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The same thing was true of feudal holdings on the Continent
except where the great baron represented the successor of a
Frankish count or duke who had been governor of a district. In certain cases, Cheshire, Cornwall, Shropshire, and
Kent at least, William showed that he was not afraid of
the accumulation of something very near a local principality
in the hands of one man. William did require an oath of
fealty of all land holders whether they were his immediate
tenants or not, but this custom was no innovation in Norman
feudalism and had been inherited from the Frankish monarchy, nor was it in practice of value to the king.
It will readily be seen that feudalism as a system of
political organization for the state involved three principles
which were of great influence upon the constitutional development of the future. The first of these is that the obligations of public service which the citizen ordinarily
owes to the state ceased to be due to the state
as such and were considered private obligations which one
man owed to another as a return for land which he held of
him. The simplest must ration of this is the feudal military
service, but we are soon to notice its application to the national assembly. The second principle follows from this.
It is that the relations between the king and his subjects, in
many exceedingly important features of government, were
regulated by a definite contract which neither party could
vary without the consent of the other. The definite understanding which the feudal custom had about the services on
both sides, of the king to the baron and of the baron to
the king, could not be changed at will. These two principles were of decisive influence on the development of the
constitution. The third is that the actual occupier of the
land was tenant merely and not owner. This principle had
an equally decisive influence on the development of our land
and property law whose effects remain to the present day
as will be indicated later.
The Anglo-Norman central councilor curia regis was an
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institution of quite a different type from the sheriffdom, and
yet it shows even more clearly perhaps the undifferentiated
character of the government. In form and appearance, and
in the main in the functions it performed, it seemed, as
clearly as in the case of the sheriff, identical with the Saxon
national assembly which had preceded it. It was like that an
assembly of the great men of church and state, of the household officers of the king, and in exceptional cases of any
whom he might wish to summon. But in reality the Norman
Conquest had intr9duced into the assembly a new controlling
principle of composition which makes a decided institutional
change and compels us to find its true ancestor in the Frankish, not in the Saxon state. That new principle of composition was feudal. The great council was feudalized, not in
function but in structure. The great men of church and
state in attending it performed a duty which they owed no
longer to the state, nor to the king as sovereign, but to the
king personally as the lord of vassals, just as their own vassals attended their exactly similar councils. The rare exceptions which we find in individual cases to this feudal principle
in the membership of a given assembly were survivals not
of an earlier characteristic of the assembly, but of an earlier
function of the king, and a sign of his prerogative power
in the government of the state. The same institution in
both the essential and the exceptional characteristics, with
{)f course occasional local peculiarities, is to be found in all
the contemporary feudal states which formed within the
Frankish empire, and to deny the feudal character of the
Anglo-Norman great council because of its similarity in
superficial appearance and function to the Saxon assembly
would be to deny the feudal character oJ every institution
of the kind in Europe and the Latin Orient.
Before trying to get an idea of the part which this institution played in government, it is necessary to understand as clearly as possible the difficult fact that, to the
men who were acting in it, its two forms, the great and the
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small councils, were identical in everything except size. The
small council was the active body in the intervals between
the meetings of the great council, but it was not a committee
which the larger body had clothed with certain of its functions to be performed under responsibility to itself. It is
very natural for us to think of it as a committee, but no one
at the time had such an idea of it. It was the larger body
shrunk to the smaller dimensions determined by those who
were immediately connected with the government or attendant, perhaps accidentally even, on the king. But size had
nothing to do with function, and in the business of the state
the small council could do all that the great council could
do. In fact the steady and permanent institution by which
day by day the business of the Anglo-Norman state was
operated and supervised was the small council. The unity
of this institution in its two forms is somewhat difficult for
our more analytical minds to grasp clearly, and yet the
fact is exceptionally important because this undifferentiated
institution, in which most functions of that primitive government were centered, became in time through each of its forms
the mother of a numerous progeny of institutions existing
in the modern state. The fact that all functions and powers
of the central body belonged alike to each of the forms in
which it acted reveals itself also in the later history in a
tangle of crisscross institutions and operations which is most
puzzling and misleading unless the original identity is clearly
held in mind.
As the chief machinery of actual government and a part
of the constitution, the essential fact regarding the council
is that it exercised or supervised the exercise of all the functions of the state without making any institutional distinction between them. It was the supreme legislature on those
infrequent occasions when the slight business of the community demanded new legislation or the modification of existing law. It was the highest court of law in which the
most important cases, or the cases of the most important

persons, were tried and decided, it might be in the same ses~ ,
sian and by the same assembly which perhaps immediately
before had changed the law of the land. It was in supreme
control of the executive and administrative activities of the
state. To it all executive and administrative officers, high
or low, were responsible and, when we attempt to collect
instances of the legislative action of the Council in this early
period, we find that a large proportion of them were in
reality in the form of administrative orders or changes made
in administrative practices.
In local institutions and local law the changes which were
made by the Conquest were comparatively slight. Shire and
hundred remained territorially what they had been. In function, competence, and procedure, shire court and hundred
court seem not to have been affected by any change, except
such change in competence as may have been involved in the
withdrawal of ecclesiastical cases. 12 Procedure in the local
courts of Normandy, in such details as we know, was almost
exactly identical with that of Saxon England and the Normans felt no need of change. They had in use, however,
particularly in cases affecting land or in accusations of
felony, a method of proof not used by the Saxons, proof by
battle or the judicial duel. This they retained, but Englishmen were 'not obliged to use it among themselves nor in
all cases with N ormans. 13 In the trial of a case the duel
was treated like an ordeal but it was not technically an
ordeal. An important practical innovation, the use of the
county court to hold a local session of the curia regis, will
be discussed in the next chapter.
Early in the Norman period, probably in the reign of
William I, the Anglo-Saxon tithing, influenced apparently
by the system of personal sureties, was developed into the
frankpledge system, which held a great place in English local
government for more than three hundred years. Over nearly
:12
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the whole, but not quite all, of England, all men, unless they
had property of their own, especially land, which would
serve as security for them, or were vouched for by some responsible individual with whom they were specially connected,
as in his household for instance, must be in a frankpledge
and a tithing, ten or twelve persons formally grouped together under a tithing man. It was the duty of the township to see that all its male inhabitants above the age of
twelve were in a tithing. If the accused before the court
was found not to be in a tithing, the township was amerced.
If he was in 'a tithing but not arrested and produced by the
tithing, the latter was amerced. That is the system was one
of collective responsibility for the arrest of persons suspected of crime, arrest being a very difficult thing to secure
in those times. The earliest court rolls show the constant
fining of tithing and township for failure in these respects,
in all probability from sheer inability. The tithing system
firmly enforced was probably as good a method of meeting
the difficulty as could be then devised.
At some uncertain date the responsibility was placed upon
the sheriff 0'£ seeing that the men in the county were properly
enrolled and the tithings in working order. This he did in
the practice called the sheriff's turn by going in circuit to
each hundred and holding a "view of the fraRkpledge" in
an especially full meeting of the hundred court twice each
year. In the transfer of so much that concerned government into private possession which characterized the feudal
age, even this function, so essential for the maintenance of
local police and good order, was given over in a great number of cases to the lord who had possession of the hundred
court from which the sheriff was in many cases shut out.
That system of private jurisdiction, partly economic,
partly local police, which had developed somewhat generally
before the Conquest, received no check from the Normans,
except as the governmental supervision of local police became rather more strict through the growth of the frank-
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pledge system and more slowly of a new criminal justice.
The Normans were familiar at home with private courts of a
similar character and would see nO' reason to interfere with
them in England. Indeed the kings confirmed liberally the
Saxon grants of hundred courts to private lords, and made
new ones of their own, and it was not long before they included freely, among the rights granted, the view of the
frankpledge itself. It should be noticed, however, that the
centralization of the Norman state was so great that the
chief significance of these grants, both to grantors and
grantees, was not political independence but financial income
from fees and fines. No appreciable political independence
went with them, and it is more than two hundred years after
the landing of the Normans before the central government
took seriously in hand the recovery of the local courts.
With the introduction of political feudalism, the Normans
also introduced a new kind of private court, the feudal court
proper,14 or the baronial court as it is better called for distinction's sake: the court of the lord for his vassals and
freehold tenants, with, jurisdiction over their holdings, and
their relations to one another, and over questions arising
from the service due their lord. In organization and procedure it was like the other courts of the time, an assembly
court using the same methods of trial and proof as the hundred court, and presided over by the lord or his representative not as judge but as moderator. The law which it enforced, however, was not the law of the hundred as in the
franchisal court of the" liberty," nor the customary law of
the domanial court, but the feudal law proper, regulating the
relations of lords and vassals with one another.
There were thus in Norman England three kinds of private
courts which we may in theory distinguish sharply from one
another as we know that they did in practice: The baronial,
whose field was the relations of lords and their free tenants
in political feudalism; the hundred court in private hands,
14
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which we may best call a franchisal court, because it was
established by the grant of a " franchise" or freedom from
the local organization and its officers, also called commonly
in England a " liberty"; and the domanial, or manor court
proper, whose field was the manor and its tenants and their
relations with one another and their lord in the sphere of
economic feudalism. In practice for convenience and econ-:Omy these courts, especially the two last, were often used to
do the business one of another, but not in such a way as
to confuse their jurisdiction proper or to destroy the distinction between them or between the kinds of law which they
interpreted. The baronial court, sometimes called an
" honor" court, as the barony was sometimes called an
" honor," was very rarely used for any business not its own,
though it seems to have been occasionally used as a court
of appeals for questions from the domanial courts of the
same lord.
The population of England remained divided into the
same classes and ranks as in Saxon England. The new nobility was more powerful, more sharply defined, and to enter
into it was apparently more difficult for men of non-noble
orlgll1. The feudal tenure proper, political feudal, was always considered a noble tenure, and with the single exception of the earl, there were no technical distinctions of rank
among the feudal tenants. As in Saxon times the common
freeman holding his land by a non-feudal, oftentimes also
by a non-labor, tenure, called commonly " socage" tenure,
stood between the noble and the serf, and the unfree in various grades constituted the lowest stratum. It was impossible of course that the community should go through
such a revolution as the Norman Conquest without great
depression of individuals, and it is probable that the loss
to Saxons generally was greater than the evidence reveals
to us. Few Saxon nobles passed into the Norman nobility;
the common freeman lost distinctly in relative influence and
weight in local and public affairs and it was long before he
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recovered his former place, and many individuals of the class
undoubtedly were depressed into the class below them. If
the serf lost relatively less than the other Saxon classes, he
gained nothing from the change, unless possibly those of the
very lowest class. The improvement of his position awaited
general economic improvement, and the common freeman began to recover his place earlier, with the development of
judicial reforms in the twelfth century.
Monarchy and baronage stood over against one another
after the Conquest as the two most powerful forces of the
time, as indeed the only forces as yet affecting public life
and government, if we include the clergy in the baronage as
we must from the point of view of the government. The
middle and lower classes had not yet acquired a standing in
the community which gave them an influence on public affairs
nor was there any institutional machinery through which
they could make themselves heard. The king was the more
powerful of the two great forces, but the baronage possessed the principle, in the feudal contract and the resulting
limitation of the king's rights, which was destined to be the
foundation of"the limited monarchy. It was indeed the great
preponderance of the royal power which led to its own destruction.
As yet neither king nor baronage had any wide outlook
on the future nor any clear conception of constitutional
progress or specific rights. The king had more regard for
the present exercise of power than for laying the foundations
of its future permanence. The individual -baron ·was not
prone to regard his share in public affairs as privilege or
opportunity for the exercise of influence on the conduct of
government, but rather as a .burden. In such a community
ideals of public service were not high, and the individual
would naturally escape gladly with as little share in public
affairs as possible. N early everything was left to the determination of the king, though with no conscious intention and
no institutional· result.
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CHAPTER III
THE NORMAN PERIOD
The changes introduced by the Norman Conquest are
really less important when looked at from the side of institutions strictly speaking than when considered as changes
in emphasis and interpretation. As to institutions the only
great change was what necessarily followed the introduction
of feudalism, the change in the structure of the great council and the prevalence of a new land law, the law of feudal
tenures proper. But changes in emphasis and interpretation were far reaching and in one matter at least, in their
influence on the position of the king in the constitution, of
immense significance. Until we reach the rise of Parliament
in the middle of the thirteenth century, the one great topic
of constitutional interest is the power of the king and its
probable future. The judicial reforms of the last half of
the twelfth century were of great and lasting importance, but
their final importance was to be institutional, that is concerned with the details of governmental operation, rather
than constitutional, that is affecting the character of the
whole gov~rnmental system. At first, however, their effect
was quite as much constitutional as institutional, and this
significance they obtained through their direct bearing on
the royal power. This is the one fact, the royal power and
its future, which is fundamental in the history of the first
two hundred years after the Conquest. The problem of
the time was, if we may phrase it as a problem: will the king
be able to translate his power, which as yet is practical
rather than institutional, a power derived from emphasis
and interpretation rather than from law, into a constitutional power, founded strongly in law and institutions; or
77
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will it be found possible to make the immature and rudimen-

of equity law and courts. N a valid law could be made if
he did not consent to it. He could set aside a judicial sentence by granting a pardon. In times somewhat later ?e
could set aside a statute, or a part of a statute, or a speCIal
application of a statute, to which he had consented. He
was responsible for his acts to God alone. He was the representative of God in the government of the world and as such
clothed with extraordinary powers, as well as held to the
duty of securing right and justice. On the other hand there
was some law, especially public law and express engagements of his own, which he was not above, and the conflict
and reconciliation of these two contradictory ideas, the king
is above the law, the law is above the king, the conflict of
law and prerogative, constitutes a large part of English
constitutional history.
There can be no question about the first tendencies of constitutional growth. William I had ruled with moderatio.n
and had never shown a disposition to take advantage of hIS
position to push his right to extremes. The evidence is not
so clear as we could wish but it is sufficient to warrant us
in sayinO' that his son William II did do so. The few specific
instance~ that we have, and the abuses which are indicated
by the promises of his brother Henry's coronation charter,
while implying that his acts were illegal, show som:what mo~e
clearly that he had pushed the rights logically 111volved 111
the position of the feudal suzerain to unusual extremes and
in some cases had made them justify demands that were
new. Both ecclesiastical and lay barons suffered, but the
exactions from the church fiefs were especially regarded as
new.1 Apparently William I, while acting upon his right to
control a fief during a vacancy, had gone no farther than
to take the lands in hand, to make an inventory of the goods
and to see that they were not wasted, leaving the income to
the church. His son, however, exercised his right with strict
logic, and retained the income to his own use as he would in

tary checks upon arbitrary power which exist in feudal law
the ruling principles of the constitution.
One element of the royal power, the royal prerogative,
which has been of great importance in all constitutional history down to the present time, was already semi-,institutional
in character at least, that is, it was recognized by the courts
as clothing the king with extraordinary power, even in some
cases against themselves. The king's prerogative right was
so much discussed when men began to theorize about their
government, and emphasis upon various phases of detail was
so greatly varied from time to time, that the task of deciding what it was in the medieval period is not an easy one;
and it is perhaps an impossible one, for the idea developed
greatly in the course of time. It is, however, exceedingly
important that, if possible, an understanding of its fundamental character should be gained at the beginning of a
study of constitutional history; but we must be reminded
again that, in using phrases which make the past fact clear
to us, we are not asserting that the men of the time could
have used the same phrases, or have explained the fact in the
same way. We may say that prerogative was the power of
the king to do things which no one else could do, and his
power to do them in a way in which no one else could do
them. He could direct a jury of neighbors to determine a
fact, but no one else could do this. The jury was prerogative procedure and it was the king's own. Roughly prerogative was his power to do all things which were not expressly forbidden him by the law, or by custom equivalent
to law, or by agreements which he had himself made. Practically it was not always easy to hold the king to his own
agreements, or to make him conform in every case to the
law. Indeed in many respects he was distinctly recognized
as being above the law. He could not be sued. He could
protect rights of others which the common law would not
protect, and in doing this he gave rise to the whole system

]. Stubbs, S. 0., 109; A. and S., 3.
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case of a lay wardship, or even considered the fief escheated
a;d granted out its lands without reference to the interests
o the church. In the case of lay barons he was not satisfied wit~ a moder~te relief, but he was accused at least of
d:mandmg son:ethIllg near the capital value of the fief. The
nght of marr,Iage also he used in the same way to justify
unusual
, exactIons and applied it to the WI'd ow as we11 as to
the heIress of a deceased baron.
However slight the evidence may be as to specific ~~
t
t here can be no doubt but that in general William II
"
"
ex_
ercIsed a power III England which was so arbitrary and
'
.
d
un
l ImIte as to be near at any rate to tyranny T ' d .
WIce urIllg
.
.
'
hIS reIgn the barons tried the feudal remedy of rebellion, in
the. first instance with force enough to make the attempt for
a bme dangerous to the king, but without success. William
w,as too strong. It is interesting that danger brought the
kmg to some rep~ntance. He appealed to the English people and. made wntten promises of better government, which
would gIve us valuable information, if we had them, but when
the danger was past he returned to his earlier methods of
rule. I~ Ran~lf Flambard, whom he raised from obscurity
the b:shopnc of Durham, the richest and most powerful
III the kmgdom, he had an able and vigorous minister who,
we ar~ l~d t~ suppose, was not merely ready and able to do
the kmg s wIll, but also to show him new steps to take in
the same dire~t!on, So far as we are able to judge, the
demands of WIlham were all logically involved in the acknowle~ged rights of the suzerain and, except perhaps for the
SIze of the sums exacted, his innovations became recognized
rights of the king of England for a century and a half at
least, and were even carried farther in the same direction.
The sudden death of William II, together with the absence
of ~is elder brother, Robert, gave the barons their opportumty. The younger brother, Henry, persuaded the barons
to supp~rt him as king, but in order to do so he was obliged
to profiuse that he would abandon the arbitrary acts of his

:0
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brother and return to the practices of their father. These
promises were formulated in specific form in a charter, or
what would be for a private man a legally binding deed or
grant, which we call the coronation charter of Henry 1.2
The provisions of this charter were based clearly on the principle that the things which William II had been doing he
had no right to do and that therefore they were unjust and
illegal. In the first paragraph Henry gives as the reason
for his promises that" the kingdom had been oppressed by
unjust exactions" and he promises that he will remove" all
evil customs by which the kingdom of England was unjustly
oppressed." That is the king definitely acknowledges that
there are certain things, some of which he goes on to name,
which the king cannot legally do. Nearly all the specific
points mentioned in the charter concern the feudal relation
between the king and his barons. The charter is, in the
points which it takes up, an exemplification of the fundamental contract relationship of feudalism, that is services
definitely defined by custom in return for a definite piece of
land received, and it is a special contract - the barons engage to support the king if he will make these promiseswithin the field of the more general feudal contract.
It is in this sense that it has its significance in constitutional history. The specific promises of the charter Henry
himself did not keep, nor did later kings, but the idea upon
which the charter rested was never lost sight of. :We may
state this idea, though the barons of 1100 could not have
done so, as this: that there are certain things which the king
cannot legally do, certain limitations on his power which
he is bound to observe and, if he will not, the barons may
rightfully insist that he shall. Through most of the period
of the strong N orman and Angevin monarchy this principle
lay dormant, but when the time came that another tyrannical king, acting illegally, was also at a disadvantage, the
barons turned to it again, now even more clearly held, and
lIStubbs, S. 0., 117'-119; A. and S" 4.-6.
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.it was upon the model of the coronation charter of Henry
I, that Magna Carta was drawn up, and through it this
principle became the corner stone of the limited monarchy.
Not long after the date of the charter, Henry had to
defend his throne against a most dangerous combination of
English and Norman barons, who feared that his power
would become too great, and it was not until after several
years that the struggle was finally settled in Normandy in
favor of the king. Henry reigned for nearly thirty years
after his yictory and during the whole of that long period
his authority in England was unquestioned. It was a period
indeed of steady and sound growth of the royal power, not
so much upon the practical side, where it had little need
to grow, as in law and institutions. Our evidence of the
changes made in the reign of Henry is only scanty and fragmentary, but it is enough to convince us that the foundations
were then laid for those advances in the reign of his grandson, Henry II, which went so far towards establishing the
English royal absolutism solidly in the constitution.
The special characteristic of this constitutional development of royal power in both these periods of its growth is
that it was a development of law and of judicial institutions.
Indeed it is true that some of our institutions which we
especially associate with the protection of liberty against the
executive power, like the jury, were in their origin parts of
machinery for the more intense centralization of government
in the hands of the king. Of what was actually done in
the reign of Henry I, we have only incomplete information,
but the slight glimpses that we get are very significant, and
the evidence of peculiar interest in law is clear. In fact
there is hardly to be found in the whole of legal history a
period of equal length which has left us as convincing evidence of legal interest and study as the last twenty-five
years of this reign. There remain to us from that time
seven, perhaps we ought to say eight, compilations more or
less complete of English law then current, or at least of what
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the writers wished to have pass as not obsolete. Possibly
an impulse was given to the writing of these books by the
promise in the coronation charter of the king that he would
restore the laga Edwardi regis with such changes as had
been made in his father's time. Probably the demand was
not so much for the laws of Edward or for any particular
set of laws as for the Anglo-Saxon system in general, now
far enough in the past to be idealized, and the promise was
probably less impulse to a beginning of interest than itself
evidence that the interest had already begun. At any rate
it is clear that the writers were trying among themselves
to do one or more of three things, to show what the AngloSaxon laws were, to give the results of the legislation of
·William I, or to depict the mixture ·of Saxon and Norman
law which was actually in use in the contemporary courts.
The most interesting and valuable of these books is one
which bears the title Leges Henrici, which purports to give
the law which the courts of the time applied, and apparently
it does do so. It was written in 1116 or soon after, as a
private, not an official work, though its author was probably one of the royal justices. s Accepting the accuracy of
its picture of contemporary usage, the specially significant
fact is that it shows two distinct systems of law, the Saxon
and the Norman feudal, operating side by side in the courts
with no sign as yet of any melting of the two together into
one organic whole. That union was to take place shortly
and to give rise to our common law as that is depicted
towards the end of the century in Glanvill, the first great
text book of the common law, but as yet the two systems of
law stand side by side as independent, though both enforced
in the same courts, as they could easily be. We cannot
be sure that some of the Saxon law written in the Leges was
not already obsolete but much of it we know was not, and
it is certain that the reference to the Laga Edwardi in the
charter of Henry I, though it may then have had no very
8
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GROWTH IN NORMAN INSTITUTIONS

solid foundation in actual law, served to keep alive an ideal
of government according to law which was at a later time to
reinforce the more positive forces which led to the beginning
of the limited monarchy.
In one large field of law, criminal law, we can see a little
more clearly that the old Saxon was already beginning to
fall into the background and disappear before the Norman
and the change seems to have been closely connected with that
increase of the king's power which resulted from the Conquest. In the Leges Hennci the old Saxon system of bats
and wites still appears in full force. It probably was in
force as of old in the local courts, for the Normans at home
had practically the same system and there would be no reason for a change. The new system grows up beside the old
and in the course of the century crowds it out. The first
stage in the new growth seems to have been the development,
or simply the extension of two older ideas, the idea of the
king's pleas, or cases reserved especially to the king and his
courts and not included in the sheriff's normal jurisdiction,
and the idea of the king':> peace as described in Chapter 1.
In the Leges Henrici, it is the first of these ideas which
shows especial extension. The short Saxon list of pleas res~rved to the king, given above, had now become a much
longer and more miscellaneous list, showing the growth of
the idea that a crime committed is an offence against the
king.4 Disloyalty, murder, robbery, arson, contempt of
royal writs, false coining, and crimes of violence are named.
Breach of the king's peace stands in this list as one of
these offences and the early development of this idea
does not show itself so much in the specification of the crime
which is made in the accusation as it does in the character
of the punishment. That is, it is somewhat later in the
century apparently that the practice becomes common of
transforming any crime into a plea of ~the crown by alleging that it was a breach of the king's peace. But under

Henry I, the idea is clearly held that the offender who is
guilty of a grave crime is at the king's mer~y, in mis~ricordia
regis, that is life and property are forfeIt; the kmg may
take more or less as he sees fit: life or a limb, all the property or a heavy ·fine. In the Leges Henrici the list of pleas
which put a man at the king's mercy is practically the same
as the list of pleas of the crown. The change is an extension
of the idea of royal, or national, justice at the expense of
local, both of the local courts and of their system of bats
and wites.
In another feature of the criminal law of the time the
same effect is shown, the increased strength of the Norman
central government as compared with the local. It illustrates also the difficulty of arresting criminals in those times
and the plan of collective responsibility. If a man was found
killed, the hundred in which he was found was held either to
produce the slayer or to prove by a not easy process called
" presentment of Englishry " that the slain man was an Englishman. If it could not do one of these two things, it must
pay a heavy fine, called murdrum.
.
The royal power was in the end, however, to find far less
extension and support in the development of criminal than
of civil justice. Of such a development in the reign of Henry
I we get only slight glimpses. They are enough to enable
us to say that all the great advances in the principles, institutions and organization of civil justice, which characterize the reign of Henry II, had their beginning inl the time
of his grandfather. We must reserve, however, the treatment of the full reforms for the later period, and limit ourselves here, as our lack of knowledge limits us, to the first
indications of growth in the institutions that were brought
into England by the Normans.
Three institutions constitute the beginning points of this
development which were either new to England, or existed
in such rudimentary form that it is clearly the Norman and
not the Saxon from which the growth begins. They are the
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THE JURY A ROYAL INSTITUTION

writ, the jury, and the royal itinerant or circuit justice.
The writ was used by the Saxons and its later use has been
regarded by some as a Saxon survival, but the writs wbich
play the chief part in the judicial development are surprisingly like certain Frankish writs and have no Saxon prototypes. It probably is to be said that we have in the writ
another case where Saxon and Norman easily ran together
into one, but that the impulse to growth was Norman. The
writ primarily was a mandate of the king's directed to the
sheriff or to some other officer of the government, or to a
private individual, directing that some specified act be performed. 5 As such it was the authorizing and moving force
which the royal government employed to initiate and carry
through the judicial changes of the age. In the process its
own development consisted in fitting the form of the writ
more and more exactly to the action it was to initiate and
therefore in the multiplication and classification of ·forms of
writs.
The jury may be called the pivotal, or perhaps the causal,
institution in the process of growth, for it was in a very large
proportion of the cases the desire to use the jury which led
to the extension of the writ and to the employment of the
itinerant justice. The jury was not Saxon. The Normans
had inherited it from the Frankish Empire in which it goes
back into very early, perhaps even into Roman times. During all the Frankish and Norman use of it, however, it had
shown no tendency to grow. Its development into its modern applications is after the Conquest. As brought into
England in 1066, the jury may be most simply described as
machinery for ascertaining a disputed or desired fact by the
testimony of those most likely to know about it. Selected
persons were summoned before an officer commissioned for
the occasion, put on oath (jure), the specific question was
put before them, alid they were required to say whether the

fact was this or that. 6 If they did not know, they might
say so, but they were selected because it was supposed that
they would know. Twelve as the number of the jurors, the
requirement of unanimity, the submission of evidence to the
jury, and the excusing of a juryman because he had formed
an opinion about the fact in question, are all later modifications of the original institution. At the beginning the
jury was a royal institution only, a prerogative institution.
It could be used only by the king and only in a king's court
before a royal justice. The great advantage which it offered was that a fact in dispute, or a fact which it was desired to ascertain, could be established by the sworn testimony of those most likely to know, and in the neighborhood
where the evidence was most likely to be found.
The desire to use the jury was the chief reason which led
to the more common employment of royal justices and to
the final organization of a permanent and regular system
of circgit justices and courts. This desire was not merely
felt by individuals who wished to get a better method of
proving facts in their suits at law than by the older, less
satisfactory procedure, but also by the king who made great
administrative use of the jury in holding local officers to
proper conduct, in taxation, and indeed in any question of
interest to the government. From the beginning by special
permission in each case, 'Which of course had to be paid for,
the king allowed his jury to be used by private persons in
the trial of their causes in his local courts before his justices. In such cases and in all cases the writ was the justices' commission to act for the king and at the same time
it was permission, or a mandate, for a jury for the specific
purpose described, though the description in early cases is
sometimes vague.
The justice commissioned was very often the sheriff of
the county in which the case arose; sometimes others were
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THE DOMESDAY BOOK

named to act with him; sometimes a justice, or justices,
were named without the sheriff. Usually, if not always, the
justices were to go into the locality where the parties resided
and try the case where the evidence could easily be obtained,
that is, they were the king's missi. 7 The court which was
summoned to meet them and to try the case, was a local court,
a hundred or a county court, or a court of combined hundreds or counties. The result was that the king's missi
held a king's court, a curia regis, using the machinery of the
old local court. In this court no change was made at first in
the old procedure except in the use of a jury for the establishment of disputed fact. The first great advance in the
growth of this new system of justice consisted in grouping
the ·counties together into circuits to each of which a body
of justices was commissioned to go for the trial of cases
that might have obtained the necessary permission, that is,
a step towards making the system regular and permanent.
Of this advance, as a part of the judicial system, there is
no sign in the reign of William I, only slight indications in
that of William II, while the signs that such a regular plan
was in use in the time of Henry I are much more numerous
but not detailed enough to enable us to localize the system
definitely.
For one purpose William I made use of this machinery
in a form almost as fully developed as it was when constantly
employed by his great grandson, Henry II. It was used to
gather the facts from which was made that unique record
which was called before very long, as we still call it, Domesday Book, the record from which no appeal could be taken. s
The Domesday survey, or inquest, was an inquiry made
throughout the kingdom in 1086 to ascertain the ownership
of each estate of land and its value for taxation, for the
Danegeld. To get the facts royal commissioners, called
barons, justices, or legati, that is missi, were sent to each

county, probably to a number of counties grouped in a circuit. The county court was summoned to meet them just
as it was summoned later to meet the justice on his circuit.
The whole " county" sometimes decided questions of special
importance, but the business of the survey was done as a
rule by the sworn jury of each hundred which was present
as in the later justice courts, and in the same way also the
questions to be answered were submitted to these hundred
juries. They were required to tell the name of each manor
and the name of its holder at the time of King Edward and
at the time of the inquiry; the number of' hides it contained;
the number of ploughs employed on the lord's domain lands,
and the n~mber on the lands of the tenants - a rough way
of determining the amount of land in cultivation. Then
they gave the population of the manor in classes: freemen,
villeins, cotters and serfs; the amount of forest and meadow;
the number of pastures, mills and fishponds; and wha:t the
value of the manor was in the time of King Edward, when
granted by King 'William, and at the date of the inquest.
The facts thus gathered were put into permanent form in
the Domesday. Book, a storehouse of information on the
economic condition of England at the end of the' eleventh
century, but from our point. of view remarkable for the completeness with which it foreshadows the new judicial system
established a .century later.
The beginning of king's local courts, presided over by
king's missi, using the old county courts, and foreshadowing
a regularized system of royal circuit courts, in which jury
and writs were developed as parts of a ne;y procedure and
a common la:w was carried to aU p'arts of the kingdom, opened
the ·first stage in the unifying of the kingdom institutionally,
in the uniting of Saxon and Norman institutions into a single
whole. That in this final common whole more of the Saxon
seems to have disappeared from view than of the Norman
does not prove that Saxon institutions made no contribution
to the result. They furnished almost everywhere a solid
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foundation on which the new construction rested, as in me
case of the surviving county and hundred courts already
referred to. This process of unification went on in two
stages. One is that just mentioned, which we shall shortly
consider more fully. It is really a process of carrying certain Norman institutions belonging to the central government down into the counties and uniting them there with old
Saxon local institutions to produce new results. For these
results really were new - new uses of writs, justices and
juries. This stage of the process gave rise to the modern
Angio-Saxon judicial system. The second stage begins later,
in the middle of the thirteenth century, and is a reverse
process. Certain results which characterize local government and procedure as a consequence of the first process,
were brought up from the counties and united with institutions of the central government to produce further new re~
sults. This second stage gave rise to the Anglo-Saxon forms
of representative government, and to parliament.
It was not merely the judicial organization of the country which was rapidly improving during the period covered
by this chapter, but also the administrative system, or to
state more specifically the chief interest with which administration was at that time concerned - the financial. The
Anglo-Norman state made no great improvement on the
Saxon in the matter -of public revenue; the regular sources
of income remained the same, made somewhat more productive but not increased materially in number. The irregular
feudal revenue, though occasionally large in amount, had not
yet been developed, as it finally was to be, into a more constant and dependable income. The strength of the government, in which the sheriff shared, not merely improved the collection of the revenue but, through the greater security which
it gave to business and property, increased the amount to be
collected. The sheriff was still the officer who was responsible for the financial interests of the state in his county,
and most of the new payments which the Normans intro-
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duced, like the relief, it fell to him to collect. Before the
end of the reign of Henry I, the accounting of the sheriff
at the treasury was put into the improved and rather elaborate form which it retained for many generations - the accounting at the exchequer.
Just when the peculiar system of accounting which is associated with the exchequer began, and when the special session of the small council, set apart for the purpose, began
to be called technically the exchequer, as if it might be
something different from ordinary sessions, cannot be said
with certainty. We can say that the more the subject is
investigated the more an early origin seems likely and that
at present the earliest evidence of use is English rather than
Norman. The system of accounting gave rise to the name
exchequer. The official members of the small council, with
one or two others, and their clerks to keep the records, sat
about a table with a chequered cloth, or cloth divided into
columns of squares for pence, shillings, pounds and multiples
of pounds. On these squares counters were placed and moved
about as the accounting went on - an adaptation of the
abacus method of reckoning. Before this tribunal each
sheriff appeared twice a year, at Easter to make a preliminary, and at Michaelmas a final accounting. The scrutiny
was minute and as it went on nearly every item was checked
by written records. The sheriff was allowed credit for expenses which he had incurred by written order and for the
income of those royal manors once making part of his ferm
which the king had given away. He was charged with the
amount of this ferm, with the amercements in king's pleas
which were not included in his ferm but noted in the records
of the justices, with the income of escheats and of lands
falling to the king not included in the ferm, and with debts
which he had been directed to collect, including sums paid
to the king by individuals for favors or exemptions. He
also accounted for reliefs which had fallen due within the
year? and for la,nds in wardship. :From th~ accQupts thu~
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rendered the general record for the year was put into permanent form, making the series which we call the Pipe Rolls.
The earliest 6f these which has come down to us is for the
year 1130, but the system had been in operation for some
years at that date. We have no Pipe Rolls for Stephen's
reign and the continuous series begins with the second year
of King Henry II.
The development of distinct institutions of government
out of the simple and generic constitution of the feudal state
was to be very largely a process of differentiation, by which
the primitive institutions of the eleventh century were to be
split up into new ones along the lines of the various functions
they originally performed. This process of differentiation
affected especially the small council because it was the permanent supervising organ of the central gover~ment having
control of almost all the business of the state. We shall
have to note this specialization of function and consequent
differentiation at several points in the history. Here we
have to note the first in the series, as we know it, and one
that is typical of many others. The first step was taken
when the financial supervision of the council was set off to
be carried on in a special session for which the official members of the council seem to have had a peculiar responsibility.
At first it was merely a session of the council having special
reference to its financial duties, but capable of performing
any other function of the council in the same session. This
capacity remained to the exchequer for a hundred years
or more, to result finally in a differentiation within itself,
forming the financial exchequer and the exchequer of pleas,
or the exchequer as one of the common law courts.
During the period of almost fifty years from the death
of William J, to that of his son Henry I, the royal power
was steadily advanced by the vigor of the kings, by the failure of baronial insurrections, by the establishment of customs at first hardly legal but soon accepted, and by the
improvement of governmental machinery, judicial and ad-
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ministrative. But at the end of that period the constitutional absolutism which was forming was brought to a test
which it survived with difficulty. Henry I, was succeeded
by his nephew Stephen whose position was weak because
his right to the throne was disputed by Henry'S daughter,
Matilda, wife of the count of Anjou, and because he was
himself irresolute and unable to compel men to obey him.
The result was, where so much still depended on the personality of the king, where the constitution was not yet so
firmly fixed as to be habitual, that the state fell into disorder. The new financial and judicial machinery became
a good deal disorganized, and England had a little taste of
what feudal society might be when the bonds of central control were loosened. Nothing was permanently lost, however. Some progress in the direction of law was actually
made and even more in Normandy, and when Matilda's son,
Henry II, succeeded Stephen in 1154, he re-established, in a
couple of years and with a little difficulty, the financial and
judicial machinery and the strong monarchy of his grandfather, Henry 1.
In one direction Stephen's weakness had constitutional
results far more permanent than any change upon the merely
political side. Over one important element of state and constitution the monarchy never recovered the power which
Henry I had received from his brother, power over the
church. At the moment when William I made his conquest
of England and brought the Saxon church under a more
strict state control than ever before, a great reformation
in the Latin church of the west was just reaching its culmination. The reform movement which had started in the
monastery of Cluny in the tenth century, had for its ultimate
object a constitutional advance by which the government of
the Roman church should be made an absolute and highly
centralized monarchy under the pope. The success of the
movement was complete. At the end of the eleventh century
a powerful imperial government, with all the machinery of

JURISDICTION OF CHURCH COURTS

THE NORMAN PERIOD

a state, based upon the union of all state churches and subjecting them all to itself, took its place beside the state governments of Europe. Conflict was in the nature of the situa~ion inevitable. The church organization of England was in
Important ways a part of the state government. Extensive
fiel~s of law, marriage, divorce, inheritance, ·belonged wholly
to .Its courts. Service from its fiefs was essential to army,
legIslature, and courts. The bishop as a baron, better educated and of broader outlook than the lay baron~ was indispensable to the efficient working of feudal government. On
the other hand, if there was to be a universal monarchical
church, the case for it was just as clear. The church of
e~ery state. wa~ an essential portion of such a monarchy,
WIthout whICh It could not be, and must be obedient to. it
and serve it primarily. Conflict was inevitable and, where
there was so much of justic-e in both claims', compromise
was the only way of reconciliation.
The double position of the bishop, as an essential working officer of feudal government, as an essential working officer of the ecclesiasti.cal monarchy, brought on the first. and
mo.st severe phase of the conflict. This question, which
should appoint the bishop, church or state, from which should
be deri~ed his authority and to which should he be primarily
responslble, ,,:,as fought out in the early years of Henry I,
between the kIng and Anselm,9 the archbishop of Canterbury,
and the compromise by which it Was terminated was the same
as that ma:de later between the emperor and the pope. The
church should select the bishop. The king should then rec:ive his fealty and confer upon him the fiefs belonging to
hIS see, and then he should be consecrated bishop. The king
thus obtained virtually a veto for, if he withheld the fiefs,
the endo'Wlllent lands of the bishopric, the church would
hardly insist upon consecrating the particular man. The
compromise was as fair a one as could be made, but the church
really gained and the king lost. If all the results· of the
II
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change appeared only gradually, they were all involved in
the settlement. The church was no longer, as it had been
traditionally, the obedient servant of the state. It had come
up along side the government of the king as an independent
and rival power. It received its law and its judicial decisions
from an outside sovereign, and it garrisoned the land with
the devoted bands of the new religious orders.
The full consequences of this change, Henry I never experienced. His rule was so strong that the concessions he
had made had little practical effect. But Stephen was in
a different position. At the beginning he' had been oblige'd
to secure the support of various interests by liberal promises, which were clearly of the naturlo of bargains, and
emphasized though in slightly different way the contract
relation between king and baronage as did the charter of
Henry I. Stephen's first charter is general in its terms
and amDunts to no more than a confirmation of Henry's, but
his second is more specific and is really a charter to the
church. 10 'What it granted that was new, or could be made
something new, was jurisdiction to the chu:rch courts over
ecclesiastical persons and their effects. The terms of the
charter might be interpreted in more than one way but
there is no doubt but that what it was made then to mean,
was that all cases, civil and criminal, in which ecc1estiastics
Were involved were removed from the state courts into church
courts - an advance of its practical government within the
state which the church had long striven for but scarcely
anywhere obtained.
This was the situation which Henry II found when he came
to the throne. In his first work of restoring the judicial
system as the means of re-establishing order and security
he came at once face to face with the fact that a large and
important part of the people Were beyond the control of
the state courts. The cleric in orders who committed a
crime could be tried in the church courts only, whose pun,10
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ishments seemed wholly inadequate. Henry's instant determination, to bring this condition to an end brought on the
famous conflict with Thomas Becket, the Archbishop of
Canterbury of his own appointment. l l It is the oonstitutional aspect of this conflict only with which we are concerned. Henry succeeded in getting from the archbishop a
promise to observe the ancient customs of the realm, and
this would have settled the matter in the king's favor if it
had been faithfully observed by Thomas, for there is no
doubt but that the king's position with reference to the
jurisdiction of the state courts was historically correct.
But Henry did not stop with this concession, and the archbishop had some justification in refusing to be bound as
the matter was finally put. In order to make a permanent
record of the relation between the two sorts of courts, the
king d~manded of the great council a recognition of the
ancient customs of the kingdom. A" recognition" was the
formal answer of the jury appointed to make an inquiry,
or "inquest," and the document which we have, the Constitutions of Clarendon, of 1164, the first of the great constitutional documents of Henry's reign, may well have been
drawn up !by a jury, but we do not know how the jury was
made up and the document itself had more nearly the form of
an act of the great counciU2
The Constitutions did not demand that the state court
should try the question of the guilt of the accused man, if
in orders, but that he should be arrested by the state officer, to be brought before a state court for accusation,
then turned over to a church tribunal for trial and, if found
guilty, for degradation from his orders. Then he was to
be returned to the state for sentence and punishment. But
the Constitutions went beyond this particular question.
They reasserted practically the three rules of William I,
though the pope was not specially referred to; they proCheyney, Readings, 143-160.
'1.2 Stubbs, S. 0., 161-167; A. and S., 11-14.

11

CONSTITUTIONS OF CLARENDON

97

vided that suits as to the right of presentation to churches
should be tried in secular courts, and also suits as to the
ownership of land, unless it could be proved that the church
held by the frank-almoign tenure; and they defined clearly
and emphatically the feudal position of the bishop as a
vassal of the king's. Becket refused to be bound by the
Constitutions though the other bishops submitted, and the
struggle between archbishop and king ran rapidly to extremes, and finally to the murder of Thomas.
The reaction which followed against the king was natural,
and he was obliged to abandon in form his most extreme
claims in order to obtain reconciliation with the church.
In practice, however, he did not keep his promises any more
faithfully than his grandfather had done. In the end the
state secured all that the Constitutions asserted with the
one exception 01 the punishment of clerics accused of felonies
less than treason. The punishment of treason and of misdemeanors remained to the state. The exception in the case
of felonies is what was long known in English law as "benefit of clergy " - one accused of a felony" pled his clergy"
_ pled that he was in orders and so could not be tried or
punished by the state. If the fact was proved accor~ing
to the established rules, he was turned over to the eccleSIaStical court and so escaped the punishment inflicted by the
state.
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JUDICIAL ORGANIZATION

CHAPTER IV
CENTRALIZATION AND LAW
Henry II, could not have foreseen the ultimate results of
the reforms introduced in his reign, though they were to
be of such enormous consequence in the legal and constitutional history of the future. No man of his time could
have, foresee~ all, and Henry was not distinguished by any
specIal fores:ght even in the simpler political problems that
confronted hIm.. It was indeed probably as a political problem that the king looked at the question of reform. The
central government had been weakened; its strength must
be restored. There had been much crime and disorder in
the country; it must be repressed. Life must be made
secure. Property must be protected. The contemporary
conception of the first duty of a king, which Henry no
doubt shar~d, was that he should make justice prevail.
The good kmg was a "lion of justice," as men called his
grandfather, and Henry avowed that his ambition was to
follow in his grandfather's steps. There was however a
rIttI e ~ore di:ect advantage for the king's government
'
,
in
the polIcy whICh he followed than the satisfaction of duty
per~ormed, a~d this further advantage was undoubtedly ~
:not~ve of actIon. The machinery of administration and of
Jus:Ice .was identic.al in that day. To improve the machinery
of JustIce was to Improve the collection of the revenues and
increase the royal income. To improve the courts in itself
was to increase the revenue because it increased the number
of fees and amercements falling to the crown, by no means
a small Source of income. Some one who was influential in
carrying through tnose changes, either the king or som~ Qf
!IS
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his ministers, had other motives also in what was done.
The age is one in which the processes of justice, the organization of the courts and the procedure necessary to secure
justice in them, was greatly improved. There ~s no reason
why we should not suppose that these improvements were
foreseen and desired, and that the government believed it
worth doing to make justice easier to secure and the ways of
getting it simpler and more certain. It was a time of great
lawyers and administrators who had a large share in actual
government.
It was upon this side, judicial organization, law and procedure, that the institutional results of this age were to
have the longest life in a form but little changed from that
then given them. The constitutional results of the period
have been equally permanent, and of even more vital importance in the history of the race, but they show themselves
today in forms that never would be recognized by the ministers of Henry II, though Richard de Luci and Ranulf
Glanvill, Henry's great judges, would quickly feel themselves at home in a court of law in any part of the AngloSaxon world. There would be much that would seem strange
to them, and much that they would not understand at first,
especially in substantive law, but in machinery and procedure they wo.uld recognize at a glance their own work and
quickly they would see how all had come out of the beginning they made, for the common law and equity of all
Anglo-Saxon states, as well as their judicial organization,
was founded by them. This side of our institutional life,
as the immediate result of the time, must occupy us chiefly
in this chapter, but we must also keep the constitutional
result constantly in mind.
The constitutional result in a single word was centralization. The new organization given to the judicial system
and the new processes of securing justice were an organization of centralization. Through these new methods the
Norman central government reached down into every locality
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and put its hand on every man. The Norman central government had always been an absolutism, but it had been a
practical absolutism, not one vested in constitutional forms.
What was happening now was that this Norman absolutism
was making itself constitutional, was finding its expres-.
sion in law and institutions. If it should succeed, if it
could transform itself from a thing of habit merely, into
the spirit and necessary interpretation of all the organization and machinery by which the state did its business, it
would obtain a security and permanence of threatening import for the future. So far as the result of his own reign
is concerned, Henry II did all in this direction that could
be done, more indeed than might have been expected. The
machinery which was devised created a surprisingly efficient
centralization for the twelfth century. It was left to the
future to determine its permanence.
The first great age of change in the constitutional his':'
tory of England, after the Norman Conquest, shares one of
its prominent characteristics with all ages of similar change
in history. It is less marked by the invention of new institutions than by the enlarged use of old ones or their use
in new applications. The effective instruments of the
changes made are the institutions which the Normans
brought with them into England, king's justices, circuit
courts, writs and juries. We can find traces of most of
these specific changes in earlier times, either in those of
Henry's father in Normandy or of his grandfather in England. But their combination into a coordinate, organic
system, their permanent incorporation into the habitual
machinery of the central government, and the opening, under fixed regulations, of this royal machinery to the use
of anyone who wished to use it, were the work of Heury II.
It is only in a few cases that we can tell exactly what innovations were made, or the order in which the steps were
taken, or their date. The best that we can do is to treat
the subject logically, beginning with the things that are

fundamental and seeing how others are involved in them,
noticing however where we can any modifications that need
to be made because of specific facts which we know.
In the whole series of reforms, the thing which was fundamental both logically and practically was the king's local
court. The great motive on the king's part, underlying
all the changes and bringing them all together into a systematic whole, was to get a session of the curia reg'ls in
the locality in which had originated the cases to be considered, and the king's court furnishes the conditions which
govern all the rest. There is no evidence to show that any
of the other instruments used, justices, writs o'l" juries,
were ever employed, for the use of the king or the central
government or by royal permission, in anything except a
curia regis. If the writ directed that oa local trial be held,
it was always before king's justices and in a king's court.
If a private person got permission to use a jury, it was
always before king's justices and in a king's court. There
was no weakening in this period of the idea that all this
machinery was the king's personal machinery to be used
by other persons only by purchase and' permission.
It must not be ·understood that the king's Ioeal courts
imply any interference with -the 'oider systems of local courts,
county and hundred. By the end of another century the
new courts were to supplant the old county courts for
except very small cases, but at first, though creating to some
extent a competing jurisdiction, they interfered little with
the popular courts. These were still going on in the second half of the twelfth century as they had in the eleventh,
with the same composition, procedure and functions, and, in
the case of the hundred court, further absorption of public
courts into the possession of private lords was also going
on. One of the reforms of Henry I of which we have documentary evidence concerned the local courts. He restored
the older rules as to their times and places of meeting, protected them against irregular use by local officers for their
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personal advantage, and laid down some rules for their procedure when used for his own purposes. 1 It seems likely
that the use made of them by the king gave them at first a
new lease of life rather than otherwise.
The justices on going to the circuits to which they were
assigned, were preceded by a writ sent to the sheriff of each
county of the circuit directing him to summon a meeting of
the justices. 2 This meeting was not an ordinary assembly of
the county court such as the sheriff called together at intervals to do the usual county business. It was a special meet-ing called for the special purpose of furnishing the necessary
local machinery for holding a session of the curia regis in the
county. As such we may imagine that it restored the county
court to its ideal composition before exemptions and franchises granted by the king to favored individuals and corporations, like monasteries and boroughs, had relieved, we may
almost say, whole classes from attendance. All immunities
and. privileges were suspended. The magnates, lay and
clerIcal, and all freeholders were summoned to attend in person, and from each vill the reeve and four legal men, and
from each borough twelve legal burgesses. The great men
acquired at once the right to be represented by attorney,
but some one was there to answer for them, and the whole
~ou~ty was present to do business presented to them by the
JustIces.
Proceedings in the court were opened by reading the
king's writ which not merely directed the holding of the
court but gave the justices their authority to act and to
make use of the machinery belonging to the king. Apparently some one of the justices then addressed the assembly
explaining the purposes of the" iter" and pointing out the
advantages of the system. The juries were then formed.
First four knights were chosen for the whole county and
put on oath. They then chose two knights from each
1
2
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hundred who were also sworn, and these two selected ten
others, or if there were not so many knights, then free awi
legal men, who with themselves made up the jury from the
hundred. To these juries were submitted the list of inquiries upon which the justices had been instructed in their
commission to take sworn local testimony.
We have the list submitted to the juries in the iter of
1194, and it is undoubtedly typical of the business attended
to by the justices.3 First the juries are to report all
pleas of the crown which should be tried, whether new or
old, that is, left unfinished by earlier courts. Then they
are to report all private pleas for which permission to use
the court has been obtained by writ or which had been sent
down to be tried in the county by the central court, the
later nisi P'ri1kS cases, that is, cases transferred from the common law courts at Westminster to the assize circuit courts.
Then follows a long list of administrative business, in which
the king had' a direct interest but which fell ordinarily under
the sheriff's care, showing clearly how the itinerant justices
exercised a strict control over the sheriff's conduct, and how
the count served as an effective instrument of administration
and centralization. Escheats we'l'e to be reported, vacant
churches of the king's gift, wardships and marriages, aids
not yet paid, forfeited lands and chattels, and all kinds
of crimes and offences of which they knew. They were to
lay a tallage, to see to the stocking and care of the royal
manors, to enroll the property of Jews and debts due them,
and carry out a new regulation with regard to securities
held by Jews, and to repol't on all recent seizures of property by royal officers with the reasons for them. When in
one of our state circuit courts the judge directs the grand
jury to visit the county j ail and report on the way it has
been administered by the sheriff since the last visitation, he
is performing an: administrative function inherited by direct
descent from the original itinerant justice of the twelfth
3
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century. Though the district on which he reported was a
small one, the office of a juryman in those days was no sinecure and he was heavily fined for any mistakes which he might
make.

facts were, and who were required hy the justices to answer
the specific question submitted to them from their knowledge
and on their oath:;! Their answer could not be impeached.
The man who was confident that he had a good case, if he
could only get the facts before the court, was anxious to
have a jury trial. The process of getting at a fact by the
use of a jury, either in an administrative case or a suit at
law, was called an inquisition or inquest, the formal answer
of the jury a recognition or a verdict (veredictum).
But the jury formed no part of the regular machinery
of' the government. It was a personal process belonging to
the king, which had come down to him from the Frankish
kings, used only in exceptional cases, mostly of an administrative kind, in regard to taxation or the conduct of royal
officers, or to recover royal property, for the purpose of
establishing the facts on which a decision depended. If a
private man wished to get the facts in his case- before the
court by the verdict of a jury, he must get the king's permission to have one. He could not have one otherwise. This
permission was given in a writ, describing the case and
giving the justice authority to try it. Hence arose the
principle of the common law that every case must open
with a writ, the original writ. Hence arose also the principle that the writ must describe accurately the action to
be tried, for permission to use a jury, or a king's justice, in
one case did not carry with it permission to use them in
another. Almost at the beginning the justices began to
say to the man who had got a wrong writ that he could
get the right one if he applied for it. Hence arose also
one of the chief characteristics of the first age in the formation of the common law, the classification of actions and
the multiplication of writs.
The practice of granting writs to allow private men to
use the king's machinery, jury and justices, began almost
immediately after the Conquest. During the first generation

Undoubtedly it was the administrative and criminal business of the iter in which the king of the twelfth century was
chiefly interested, because those things well attended to
meant larger income, better order, and a stronger government. But there is reason to suppose that he was interested
also in the civil lawsuits which came into his courts. At
any rate these cases were destined to a rapidly increasing
importance relatively in the business of the court. By
gradual degrees in the course of a century and a half, the
government got other ways of caring for the administrative
business which the justices had supervised, but during the
same period the civil business of the circuit courts, and
with them of all the royal courts, increased enormously.
Indeed the current of such business out of the older into
the newer courts began to run strongly from the very beginning. The process was not due merely, though it was in
part, to the increased prosperity which came with better
government. It was due in large part to the fact that the
new royal courts furnished litigants with much better ways
of getting their cases tried, notably the jury.
The older courts whose procedure in trying cases has been
described, though they had a rough way of getting at the
opinion of the community on the merits of a case in the
practice of <compurgation and the making of the medial and
final judgments, still had very imperfect means of getting
at the truth about the facts in dispute between the two
parties. The great advantage which the royal courts had
to offer was a decidedly better and more trustworthy method
of finding out what the real facts were. Instead of trusting
to what might seem almost like accident in the old procedure,
the litigant might have a jury, selected from the men of the
neighborhood who would be most likely to know what the

4
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the practice increased only slowly, so far as we can now
tell, but in the reign of Henry I, it seems to have been
used with greater frequency and somewhat more attention
was given to the form of the writ. The first great step in
advance was taken, however, so far as England is concerned.
by Henry II near the beginning of his reign. The step
appears to have been taken by a legislative act, an " assize"
as it was called, or more than one of them, though no text
has come down to us and we are not even sure of the dates.
These acts gave assurance that in certain specified cases,
which experience had shown to be especially frequent, any
man could have a trial of his case in a king's court with
the use of a jury, if he would apply for the necessary
writ and pay the required fees. This really meant that in
these cases the new procedure became a part of the regular
judicial procedure and was thrown open to the nation.
Combined with the regularization of the system of circuit
courts, the assizes made a long step in transforming the
king's special machinery of government and centralization
into the fixed constitutional machinery of the state.
The special cases which were called assizes were five in
number: 5 the three so called possessory assizes, named in
Norman French, Novel disseisin, Mort d'a;ncestor, and Darrein presentment, the assize Utrum, and the Grand Assize.!)
The three possessory assizes did not submit to the jury
the question of rightful ownership but merely whether the
plaintiff had not been wrongfully dispossessed, in the first
two cases of land, in the third of the right of presentation
to a church living, leaving the question of title to be settled
later. The assize Utrwm submitted the question whether a
piece of land in the hands of the church was held as frank
almoign or by an ordinary feudal tenure, and the grand
assize was for the use of the defendant whose right and
title_ had been called in question and who preferred to have

the matter settled by a jury rather than by the judicial duel.
Nearly all the cases arising in the twelfth century, in
which litigants wished to get the advantage of the new
royal prerogative procedure, were feudal cases which would
be begun in the first instance in baronial courts. Cases
affecting common freehold tenures could also have the benefit
of the same procedure, but there do not seem to have been
many of these at first. Servile tenures were excluded. The
general effect of an application for the use of the king's
machinery was to remove the case from the baron's court
and to bring it into a king's court. Such a removal would
deprive the baron of his right to try the cases of his own
men and, what was perhaps more important, of the property
right to the fees and amercements to which the trial gave
rise. This result might naturally seem to the baron to be
practical confiscation, and he would be disposed to question, if possible, the king's right to take such action. The
new procedure might also affect cases beginning originally
in the popular courts of shire and hundred, but with reference to them the process would be simpler and more natural.
Besides the assize writs, the new prerogative procedure
brought into common use two other writs, which accomplished
even more openly the same result of transferring the baron's
cases out of his court. One of these was the writ of right,
the other the writ called praecipe. The writ of right was
a writ directing that the question of right, of title, of ownership, should be tried. It was addressed directly to th~ l~rd
of the court commanding him to do justice to the plamtIff,
who had obtained the writ, and implying that for some
reason not stated, he was unwilling to do so. It concluded
by saying that if he did not do it, some other person named,
usually the sheriff, would, that is, it appointed a royal
commissioner to try the case and gave him authority to
proceed in it, if the lord did not. .The writ was. ba~ed
clearly on the recognized duty of the kmg to see that Ju~bce
was done to everybody, but it recognized fully the first rIght
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of the baron's court to try the case. Legally it rested on
the appeal of defect or de~au1t of justice, common throughout the. feudal. world, whIch gave the vassal the right to
carry hIs case mto the court of the higher lord, if his own
lor~ refused to t~y it. The king made the use of this appeal
eaSIer and gave It to be clearly understood that it was the
business of his courts to see that justice was done in the
baronial courts. 7 So far, however, the barons could not
complain. The king was clearly within his rights.
The writ praecipe went considerably farther. It ignored
the. b~ron's court altogether. The writ, obtained by the
pI am tIff, was addressed to the sheriff and directed him to
command (praecipe) the defendant to return at once to the
plaintiff the land in dispute or else to appear in the king's
court and explain why he had not done so, that is why he
had not obeyed the king's command. 8 His explanation
would be the statement of his side of the case and a part
of the trial in the king's court. The writ assumed the
p~aintiff's case to be just and was based on the duty of the
kmg to secure justice for all. It passed over the feudal
law and the rights of the feudal lord entirely and fell back
on a higher conception of the royal office, not as lord paramount of the realm, but as representative of the divine
gover~men t of the world, which the medieval theory assumed
the kmg to be. In this way it was a direct attack upon
the feu~al gover.nment of the state and a long step towards
recovermg the rIghts of jurisdiction which had been allowed
to fall into private possession. It affected indeed only one
class of cases, but it was an important part of a whole
system of changes which, taken together, constituted the
m~chinery of a powerful central government such as
eXIsted nowhere else in Europe at that date.
The effect of the improved judicial process and the resulting increase of business in creating new judicial machinery
1
II
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was not exhausted in making the system of the itinerant
justices a permanent feature of the government. In fact
the itinerant justice courts themselves led directly to a new
creation - a permanent central court, with speciallyappointed justices, trying the same kind of cases as the circuit
court and using the same prerogative procedure, practically
an it.inerant justice court always in session, the court known
later as the court of common pleas. 9 This court was probably not, like the other two common law courts of a later
time, 'king's bench and exchequer, an offshoot from the
judicial function of the small council, but a special creation
by legislation, or what served at the time as legislation, to
render the benefits of the new procedure accessible at all
times. For a long time it was the only central common
law court. The council as a court of law never adopted, in
either of its forms, great councilor small, the new procedure for its own judicial work, and the two offshoots of
the council, king's bench and exchequer, became common
law courts using this procedure only by usurpation and p,fter
a century or more. The legislative action which established
the court of common pleas gave an impulse, however, to
the later development. It provided that especially difficult
questions arising in the business of the new court should be
referred to the council for decision. Such references increased and helped to specialize the business before the council
known as coram rege business which led in a later differentiation to the court of king's bench.
A further outgrowth of the new system was not intended
in the minds of those who established it, but has been of
the greatest value and consequence in Anglo-Saxon history
- the common law. The customary law which had grown
up in the local courts during Saxon times was full of
variations and differences from one county to another and
this fact was not changed even when the feudal law had
been superimposed upon it, a law in its main features common
9
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everywhere and regulating such an important local concern
as land holding. This fact was noted by the twelfth century
law writers though they could have no conception of th~
future whi~h lay before the common law. They could, how~
eve:, perceIve the fact that the itinerant justices, going from
a smgle central court and carrying that court and its law
into every county in turn, were making a common law for
the whole kingdom. Before very long they began to call it,
as we do, the common law, meaning the law which is alike
ever~~here, as we may still mean through the whole English
speakmg world. Before very long also, this national law
had absorbed into itself what was best in the local law which
slowly disappeared. This result, a uniform law f~r the
kingdom, was in a negative way at least of great constitu~
tional importance. When towards the end of the middle
ages increasing commerce began to demand a law which
s~ould be a~ike everywhere, England could satisfy the demand
~lth ~ natIonal law and had no need to import the law of
Impenal Rome with its absolutist tendencies. Later still in
the constitutional struggle of the seventeenth century, the
firm hold of the common law upon the nation was a strong
bulwark against the king.
In considering the sources of the common law we must
distinguish procedural from substantive law. The new elements which gave rise to the common law were procedural,
thou~h not all procedure was new. The impulse came when
the km~ gave to the community a new set of courts, a new way
of gettmg the defendant into court, and a new method of
proof, all changes in procedure. Here again what is fundame~tal in .the process of change is itinerant justice court,
WrIt and Jury. 1Vhat actively led to the creation of the
common law was the new judicial system, but the substantive
law out of which the common law was made was for the
time being at least, mostly old Saxon local law,' Norman
local law, which was almost identical with the Saxon, and
feudal law. If the law books of the reign of Henry I show
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us Saxon law and feudal law standing beside one another,
hardly mingling, the great law book of Henry II's time,
Glanvill, shows us these two systems of law being moulded
into one in the new courts. It is only with an effort that
we can distinguish old from new in that book, and it must
be done by historical analysis; the distincton does not lie
on the surface. The book itself shows no sign of anything
but a common law. This united whole is the foundation upon
which the common law of today was built. The immediately
following first age of its growth was a development of the
new, not of the old, a multiplication of writs and consequent
classification of actions. Also it is interesting to note that
the influence of the judicial decision began almost immediately to be felt in the growth of the law. Bracton, the
second great writer on the common law, two generations
after Glanvill, cites some five hundred decided cases, as evidence of what the law is.
But the common law is not the only important distinction
of the law of the Anglo-Saxon world. The legal system
which we call" equity" is as great a creation, and it also
had its beginning along with the common law - not as a
separate system but in the simultaneous introduction and
emphasis of the principles on which it rests. In fact if we
regard the principles only which were given expression in the
reforms of Henry II, it would be more accurate to say that
at the end of the middle ages it is equity which rests upon
them, or expresses them, rather than the common law. In
the course of the historical development, it is the common
law which departs from the fundamental principles of the
twelfth century, and equity which continues to abide by
them. For the essential thing about the innovations of
Henry's reign is what later characterizes equity, namely that
they concerned prerogative institutions, belonging peculiarly
to the king, and not to the state or to the community, opened
to general use by the grace and favor of the king to provide
better and surer means of justice. But they were not yet
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made the common right of everybody. They must be asked
for in each case and evidence furnished to the justices that
their use had been permitted, though the petition for them
was always to be granted.
But the principles of the royal prerogative which underlay
these changes were really wider than we have yet noted, and
the additional point, which the later equity system emphasized, was also of great importance in the history of the
constitution. The special duty of the king to secure justice for all men, as representing the divine government of
the world, we have already seen influencing the development
of the writ. In an age when might was very apt to call
itself right with few to oppose, it is not strange that men
were ready to carry this prerogative of the king's to an
extreme and to see in it a protection, not a danger, to the
freedom of the community. And so they said: if the law
itself, through human lack of foresight in anticipating every
possibility, sometimes does injustice, if it fails to provide
remedies for wrong which it ought to provide, or to protect
every right which it ought to protect, it is the duty of
the king to step in and provide the remedy or protect the
right, the law to the contrary notwithstanding. The king
is above the law. He may overrule and override the law
to secure justice. It is a survival of this prerogative in
its original form which we still have in the right of the
executive to pardon a condemned criminal. The twelfth
century saw only good in this principle and did not foresee
what use the later kings could make of it in their struggle
against the limiting constitution.
Therefore, when by the end of the thirteenth century the
common law had begun to insist upon hard and fixed forms
for its procedure, and to declare that rights were strictly
defined and limited by the exact terms of the written contract, men had no recourse but to say that the king could
interfere, 'by virtue of his duty and his prerogative power
to secure justice, and set right the wrongs which a strict

adherence to the common law would sanction. This has
seemed to us something like a new beginning in the reign
of Edward I because written records had become by that
time so much more frequent, and the records themselves
so much better preserved, that it looks as if many things
were happening for the first time which really had been
going on for a long time. What really. is new in that
age is the hardening of the common law mto fixed forms
which it is itself powerless to change. Wbat is old is the
continued power of the king and his council- the organ
through which he acts - to interpose in the common ~aw
to secure justice not allowed by its forms. When the kmg
acted thus at the end of the thirteenth century, he was
doing the same thing in principle that he did a: the ~nd
of the twelfth, when he established by prerogatIve acbo~
new courts and procedure, not provided for by the tradItional law of the land, because they would secure justice to
the community in a simpler and more certain way.
The development of equity into a great sy.stem. of :aw
came at a later time, but in its earliest stages Its hIstOrIcal
development was foreshadowed and some of its present day
forms were established. As a suit at the common law must
open with a writ, so must the suit in equity wit~l a ~etition a petition to the king to interfere because JustIce cannot
otherwise be secured. The petition was addressed almost
always to the king and his council, because the council was
the organ of the king's prerogative action, and the development of the equity system, and of equity or chancery courts,
is a phase of differentiation from the c.ouncil independent
of that seen in the common law courts. It must be remembered, however, that in the history of law the differe~ce of
equity from the common law in procedure and courts IS not
so important as the difference in the rights protected and
the remedies afforded.
These beginnings of change in the judicial system are
closely associated also with the beginnings of change in
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two of the great offices of the state. The justiciar had
been in the first Norman century a special king's justice;
the summus or· capitalis justiciar, the chief justiciar, had
been the special representative of the king, sometimes a
kind of prime minister, or something like the later regent
during the king's absences from the country. Now as there
began to be king's courts constantly in session and a permanent bench of king's justices, and as the ministerial
duties of the office began to be provided for in other ways,
it lost its importance and, from a time SOon after the middle
of the thirteenth century, it disappeared. The history of
the chancellor's office is quite different. Originally the head
of the king's chapel or chaplains, he had practically noth,.
ing to do with judicial matters. But the king's chaplains
were at the same time his private secretaries who put his
letters into form and took charge of petitions addressed to
him. With the great development of the writ, which was
a royal letter, and the increasing emphasis placed upon its
forms, the chancellor's office, the chancery, where the writs
were made, was brought into immediate contact with the new
judicial system and its importance greatly increased. It
was increased still further, somewhat later, as the more frequent use of petitions opened up the great possibilities of
the field of equity jurisprudence. Upon these foundations
,,:ere built in Course of time the high rank and great practIcal power of the office of lord chancellor.
The changes which we have so far been considering concern the growth of civil law, but during the same time
changes affecting criminal law and criminal trials Were taking place of equal importance and permanence. In the repression of crime, the peculiar difficulty of that age was
finding out who committed the crime and getting him arrested
and before the court for trial. The aim of the new procedure was to overcome this difficulty and at the same time
to furnish a more trustworthy method of trying the accused.
Both these purposes were accomplished by a single change,
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by the introduction of what we know as the grand. jury.
The new institution was not exactly the grand jury, of
our day. It was not" grand," for there was then no petty
jury; the accusing jury was drawn not from the county,
but a separate one from each subdivision of the county;
it acted usually upon its own knowledge, not from evidence
put before it by public officers; its action was also not a mere
accusation to be followed by the real trial, but it was an
essential part of the trial itself.
In practical operation the ·new criminal procedure was
closely connected with the new itinerant justice system.
Undoubtedly one of the chief reforms which Henry II desired in making the circuit court a regular feature of the
constitution was to bring the local knowledge of the community in which the crime had been committed to bear upon
the punishment of the criminal. lO As we have already seen
one of the first duties of the justices on coming into the
county was to get the local juries appointed, and these were
obliged on their oath to inform the justices of all pleas
of the crown, that is, criminal cases, which should be tried.
In the document which gives us our first definite information
about the new method of trial, it is said that the king and
the grea,t council have enacted that inquiry should be made
by means of the jury" upon their oath that they will tell
the truth whether there is in their hundred or in their vill
any man who has been accused or publicly suspected of himself being a robber, or murderer, or thief, or of being a
receiver of robbers, or murderers, or thieves, since the lord
king has been king." 11 If it was found out that the jury had
failed to aCCUSe some one who was suspected of crime, the
members of it were heavily fined. In times when crimes of
violence were frequent and likely to go unpunished through
fear or favor, it was an admirable system for enforcing order
and strengthening the hands of the central government.
10
11
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Indeed to this day we have found nothing better, though
increase in population and in the complexity of life has
modified some details of operation.
In the new criminal trial all that part of the old procedure
which went before the ordeal was swept away. Appeal, foreoath, compurgation, had no place in it. The sworn jury
was a far better method of getting at the public opinion of
the community as to who was guilty of a crime than the
crude method of the older trial, and the verdict of the jury,
as expressing that opinion, was taken as putting the accused
in the position where all had gone against him, leaving no
chance of escape but through the ordeal. This last chance
of proving his innocence was allowed to the accused, until
the church forbad the use of the ordeal in 19Z16. Then after
long experimenting to find the best method of allowing the
accused a last chance, the practice became established of
asking a second jury, the petty jury, to pass upon the verdict of the first. The new method, the petty jury with the
grand jury, as an accusing jury from the whole county,
became established in use soon after the middle of the fourteenth century.
Some of the changes which we have been considering were
the result of natural growth, like the formation of the common 131w, while others we know to have been brought about
by deliberate acts of legislation. The word "assize" in
those days bore the meaning of a legislative act as one of
its meanings, and we may judge the five assizes to have
been established in that way, though we can assign no
specific date to them, except with some confidence the date
1179 to the grand assize. Some of them very likely go
back of Henry's reign into his father's time or Stephen's.
References to the assize Utrwm in 1164 and to the assize
of Novel disseisin in 1166, seem to imply that both were well
known at these dates.
Apart from these assizes, a remarkable series of documents has come down to us from the reign, some of them we

believe to be legislative enactments in almost the form in
which they were originally made.12 The Constitutio~s. of
Clarendon of 1164 have already been mentioned, contall1ll1g
statements of what purports to be early law on many points.
The Assize of Clarendon of 1166 is an act of legislation
concerning especially the new criminal procedure which has
been described and the itinerant justice courts. The Inquest
of Sheriffs of 1170 has rather the form of a commission to
itinerant justices directing an inquiry into the abuse of
their power by sheriffs and local magnates, and it shows in
a striking way how the new courts held the r0.ra1 ~fficers
under a strict control and served as a most efficlent ll1strument of centralization. The Assize of Northampton of 1176
is a revision of the Assize of Clarendon and further develops both the criminal procedure and the itinera~~ just!ce
system. A chronicler of the time, especially faml:lar wlth
institutional matters, records that further regulabons concerning the itinerant justices and courts were made in 1178
and 1119, but documentary records of what was done at
these dates have not been preserved. The Assize of Arms
of 1181 is a provision regarding the military force of the
kingdom and the arms which were to be kept by knights and
free men for service in war. It assumed that every free
man might be called to serve the state in war and .it was used
as a model for many later acts on the same subJect.
Besides these documents, two very interesting books have
been preserved to us, both probably written ~n t.he :ast
decade of Henry's life, and both concerning the ll1Sbtu~1~l1S
o f the time. Their authors were men thoroughly
. famIhar,
.
.
evidently from personal observation, with the ll1Sbtu~lOns
they describe. The Dialogue of the Exchequer, was wntten
by Richard, son of Nigel, treasurer of England and of .a
family long officially connected with the exche~uer .. It IS
in the form of a dialogue between a master and hIS pupll, and
gives a detailed description of the financial system of the
:12
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time and of the exchequer method of getting in the revenue
and keeping an account of it. 13 The book which bears the
name of Glanvill, one of the leading justices of the new
courts, 'has already been referred to and cannot be better
described in a word than as opening worthily the great
series of works on English law, Bradon, Littleton, Fortescue, Coke, and Blackstone. It is entitled TractatU9
de Legibus et Consuetudinibus regni Anglie,14 and it deals
in full with the new system of law which the new courts
were bringing into an organic whole, the future common law,
and it gives us much information of other things by the way,
as does also the Dialogus.

without the strong hand of the king, England came to be at
the end of his life a realm of unusual safety of life and
property, w.ith goverl1ment machinery so firmly established
that it could run alone, and a body of officials so well trained
that they could act without the king.
Such a result could not be attained in that day without
methods that were to some extent revolutionary and in this
fact -lay the possibility of a greater revolution. Henry II
had established a strong ·government. He had set up
machinery of centralization unparalleled in his day. He had
gone far iowards transforming an absolute government
which existed in habit and custom only into one firmly fixed
in the constitution of the state. He might well believe that
his work would be permanent, that his new constitution
would in its turn become habitual and customary, and that
even more 'surely than in the past there would be no oppor.
tunity in the state for any will to express itself in opposition to the king's. But in doing his work he had overridden
unsparingly rights, well defined in the law, which belonged
to the feudal baronage. It was not merely that such a
steadfast centralization would seem a constant threat to a
baronage not inclined to be controlled, nor that the overwhelming power of the crown would be a constant temptation to a king less scrupulous than Henry to further arbitrary acts in conflict with his barons or in fear of what they
might do. It was an even more decisive element in the
future that Henry had not been able to create his machinery
without the actual infringement of property rig11ts belonging to the barons. If his machinery was to be permanent,
the private jurisdiction of the baron over his vassals, with
all its advantages in income and consideration, was at an
end, as indeed it was after but little more than a century.
That the baronage in Henry's own time had any understanding of these ultimate results, or was opposed to his innovations, as we should expect them to be, we do not know.
The great feudal insurrection of 1173-4, certainly had some

How far these changes, which produced permanent results
of such great consequences in law and judicial institutions,
and which bad fair at first to lead to consequences much
more momentous in constitutional history, were due to the
initiative and foresight of the king we cannot say. In the
management of political affairs, in reference to the pressing
problems of working his wide dominions together into a
single state, he shows himself thoroughly a man of his own
time, with no clear foresight of the future and in this respect distinctly inferior to his rival Philip. Augustus of
France. But in his government of England he seems instinctively to have grasped from the beginning both the great
problem to be solved of order and strong government, and
the best means to attain the desired end. .Whoever may have
pointed out or suggested the new steps that were taken, they
could hardly have been taken at all or maintained without
the support of the king, and that support was steadily forthcoming from the first day of his reign without a break to
the end. From a state whose government, to some extent
at least, had fallen into disorder, which' certainly as a
machine could not have run by itself in orderly security
13 Extracts in Stubbs, S. C., 199-g41; translation in full in Henderson
Historical Documents of the M~ddle Ages, gO-134.
'
14 Extracts in Stubbs, S. C., 190-195.
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general underlying cause, but we do not know what it was.
H was only in another generation, so rar as we. can tell, that
the tendencies of Henry's constitution were clearly seen and
limits set to the use or the royal power.
N OTE.- G. B. Adams, The Origin of the
English Constitution, 1920; The Origin of English Equity,
Columbia Law Review, xvi, 87, 1916. M. M. Bigelow, The History of Procedure, 1880. H. Hall, Court Life under the Plantagenets, 1890. C. H. Haskins, Norman Institutions, 1918. R.
L. Poole, The Exchequer in the Twelfth Century, 1912. F. M.
Powicke, The Loss of Normandy, 1913. J. B. Thayer, Evidence
at. the Common Law, Pt. 1, 1896.
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CHAPTER V
THE GREAT CHARTER
The staying power of Henry's constitution, its ability to
sustain itself without the supporting presence or the king,
was soon brought to the test. Richard I, who came to the
throne on his father's death in 1189, was not interested in
the problems of government and was not interested in England. While his elder brother lived he had been destined
to be 'fluke or Aquitaine and he had spent all his youth in
that stormy province. His experiences there and the training he received strengthened the bent which was perhaps
natural to him towards the military life of the time and
the daily fighting of the feudal age then at its height. After
he became king he visited England only twice for a short
time on each occasion, but spent all his time either on the
crusade or in his constant struggle with the king of France
for supremacy on the continent. The institutions or England were left to run themselves, or rather left to the care
of officers who had been trained in the school of Henry II,
who carried them on in the spirit or that reign. The
new judicial system was so well rounded that it needed no
special care and it may be left with the statement that it
continued along lines or natural growth to the date or the
granting of the Great Charter.
The advance which was new to this period was on the
financial side in the first steps towards national taxation.
In general the sources or income for the state remained in
the last decade of the twelfth century what they had been
a hundred years earlier. Coined money had been slowly
coming into more rrequent use, and payments in kind had
121
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been in many cases transformed into money payments. The
money income or the state had also been increased during
the century by another commutation which goes back at
least to the time of Henry I, a payment, called scutage,
made by the reudal tenant in lieu of the military service
which he owed. It is probable that the difficulties and expense of campaigns in France, so often necessary, led to an
early development in England of the use of hired troops and
to money payments by knights in lieu of their personal service. At any rate from about the middle of the twelfth century so long as the feudal system remained the chief dependence of the state for an army, scutage continued to be an
important payment to the state. None of these sources of
income, however, was of the nature of a national tax.
From the Saxons, as we have seen, the Normans inherited
the Danegeld which was something like a general tax on land.
This was occasionally levied by William I and William II,
and in the last part of the reign of Henry I regularly,
almost like an annual tax. It fell out of use again under
Stephen and was revived by Henry II at least for occasional use. If we trust to the positive evidence which we
have, this is all that we ca.n say, but the character of our
evidence is such that we suspect the tax was through the whole
period in more regular use than directly appears. Certainly
we may say that this rorm of land tax, somewhat transformed, was one of the sources out of which national taxation arose in the thirteenth century.
Another source of income was new in the generation immediately preceding Richard, the general tax in support or
a crusade. It was suggested in part, it is likely, by the
universal tithe payable to the church, for the crusade was
an undertaking especially of the church, and in part by the
vassal's "aid" for the crusade or the lord, which was not
uncommon in France, and it was first imposed in that country
in 1146. In 1166 Henry II followed the French example in
a similar tax throughout his dominions, and again in 1184
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or 1185. The ramous instance, however, which may be said
to have fixed the practice as the beginning of the direct taxes
of the modern state upon personal property and income,
as distinguished from a land tax, was the " Saladin tithe"
or 1188. 1 These taxes were the first instances of general
taxes laid by the great council to be paid by all classes.
The Saladin tithe was to be collected in each parish by a
mixed ecclesiastical and lay commission, and in case of a
disagreement as to the amount of tax to be paid by any person a local jury was to decide - a use very like that of the
primitive jury and widely imitated in the following hundred
years in taxation by the state.
n was not long before the government had to put into
use for its own needs all the new means of raising revenue for
in 1193-4 money had to be collected to pay £100,000 to
the Emperor for the ransom of Richard, an enormous sum
for the resources of those days.2 Nearly thirty years ago
Maitland wrote: "Historians have not as yet succeeded in
determining very precisely the nature and extent of all the
various imposts which had been exacted for the purpose of
raising" this ransom, and we must say the same today.
A few things only seem certain. Taxes were laid on the
kingdom at three different dates, the first proving insufficient.
There were also at least three different kinds of taxes.
There was a tax on military rees called a scutage, or sometimes an aid, but evidently the former since exemptions were
allowed for services abroad with the king. There was a
different tax on land called a hid age or a carucage, supposed by some to have been on land not held by military
tenure; and there was a personal property and income tax
like the Saladin tithe. There is mentioned in this connection
also for the first time what was to be for some generations
a. principal source of revenue, ror we are told that one year's
crop of the wool of the Cistercian order was taken. In
1

3
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the development of taxation, however, the chief matter is
the transfer to the uses of the state of the personal property
and income tax begun for the crusades. There is loud complaint in the chroniclers of the heavy burden of this taxation, but it is evident that England was a rich country with
strong reserves of wealth. The stern government of the
Anglo-Norman monarchy repressed disorder and civil war
and rendered possible the accumulation of property and
forms of industry, like sheep raising, which could not be
maintained without internal security. England continued,
however, for a long time to be a country whose wealth and
taxing resources depended upon the production not of manufactured goods, but of raw materials.
In 1198 another forward step was taken; the method of
assessing a tax by sworn representatives of the locality was
transferred from the personal property to the land tax. S
A tax of five shillings was laid on the carucate, or ploughland, and the commissioners appointed to levy the tax fixed
a uniform measure of one hundred acres for the carucate.
As in the Domesday survey it was a county court which was
called to meet them but the tax was assessed in each vill
by its reeve and four men, assisted by two elected knights
for the hundred. With this tax the machinery for the
assessment and collection of taxes which ·was employed for
the next century with minor variations had been put into_
form. In this machinery the use of local representatives in
a national service should not be overlooked and in a function
closely related to that of the jury. The possible bearing of
this practice upon the addition of local representatives to
the great council, that is upon the origin of parliament, we
shall have to consider later.
Notwithstanding his taxation, excessive for that time,
Richard was constantly in want of money. He raised large
sums by the extensive sale of offices, exemptions and privileges. At the end of 1197 an incident occurred which has
/I Stubbs, S, 0., ~49-~fn; cf. 277-~79, and A. and S., 35-36.

sometimes been given an exaggerated importance. In place
of the usual feudal levy, Richard called upon the barons to
furnish three hundred knights for a year's service in France. 4
In the great council which considered the- request, the
bishops of Lincoln and Salisbury refused, asserting incorrectly that their fiefs were not liable to service outside of
England, and the plan failed. The details of the incident
are difficult to understand but at most we can see in it no
more than a growing disposition to watch the king's conduct
and to insist that it shall be strictly legal. It may be regarded as the sign of the coming revolution which secured
I\fagna Carta, but not as a step in the development of consent to taxation.
The Anglo-Norman absolutism, strengthened greatly by
the centralizing measures of Henry II, reached its culmination in the reign of John. The Christian states of western
Europe for six hundred years after Charlemagne's death
afford no example of a power so unlimited and so unshakable
as his in England. For years he resisted the determined
attack of the most powerful of medieval popes, Innocent III,
with a highly organized church behind him, with no apparent
weakening of his authority. The growing opposition of the
English barons added to that of the church was not able
to force him to yield in the least until a great French army
was on the point of invading England with the sanction of
the pope. 5 Then John suddenly yielded but with such skill
in the form of his yielding as to bring the pope over to his
side and to compel him to serve as his protector both against
France and against the English barons. He became the
vassal of the pope and made England a papal fief with his
feudal services limited to a rent charge of one thousand
marks per year. 6
For a time it seemed as if the king had survived the crisis,
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without loss of power, but signs of approaching open opposition began to multiply rapidly. His plan to carry the
army which he· had cbllected to defend England over to
attack the king of France on the continent failed because
the barons refused to go, and some of them declared that
their feudal obligations did not compel them to serve out of
England. In intense anger the king set out to punish them
for their disobedience but was checked by Stephen Langton,
archbishop of Canterbury, who reminded him of his recent
oath to keep good laws and that he could not punish any
baron without a sentence of his court. In that oath, sworn
at the time of his absolution from the papal excommunication, 'he had promised to restore the good laws of his
ancestors especially the laga Edwardi, the law of Edward
the Confessor. Probably no one knew what the law of Edward was, and the phrase was very possibly borrowed directly
from the coronation charter of Henry I, but it would mean
to all who heard it a going back from the innovations of his
father, where they had led to unjust applications, to an
earlier system of law considered to be less tyrannical.
What the leaders of the opposition seem really to have
been doing was to try to find some basis in the past on which
the arbitrary action of the king could be legally limited.
Apparently some of them thought of using the great council in some way, or the coronation oath, or a reenactment of
the charter of Henry I. It was the latter probably which
suggested the principle upon which they did act - the fundamental feudal contract. Underlying all the practices,
law and institutions of feudalism was the fact of contract,
binding lord and vassal alike, not to quite the same things
but equally. Of the feudal services, for instance, by which
the public business was carried on, the king could not demand of the vassal without his consent further money payments than those specified by law or custom, nor more military service, nor in different conditions of time or place, nor
infringe his rights of private jurisdiction, nor subject him to
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It different mode of trial from the usual feudal, much
less punish him without trial no matter what he had done. If
we cannot prove that John had actually been guilty of each
of these breaches of contract, it is at least true that the
barons declared and evidently believed that he had been.
His worst oppressions of which we are sure were the arbitrary punishment of individuals and the extortion of large
sums of money from them when opportunity offered. His
scutages also, which had been collected almost like an annual land tax, had gone in some cases beyond his feudal
rights and had been increasingly heavy in amount. In a
more general sense the reforms of Henry II, although they
were of great advantage to the state and the foundations
of future progress, as we can see plainly enough, seemed
to the barons dangerous attacks upon their property and
rights, and for this feeling they had some ground in feudal
law.
The opportunity came to the barons through the defeat
of the king and of the combination of allies which he had
formed against Philip of France in the great battle of
Bouvines, 927 July, 19214. John was forced to make peace
with France in September, but in October he returned to
England evidently determined to maintain all his authority
there, and he at once demanded a scutage for the campaign
which had just closed. The barons on their side determined
to resist; they seem to have formed a confederation, probably bound by an oath, decided to make the charter of
Henry I the basis of their claims, and agreed to meet after
Christmas to present their demands to the king with the
alternative of civil war if he refused them. 7 Their meeting
was in January in London. John asked for delay until the
end of April which was granted, but, alarmed by his preparations against them, the barons took the field before the time
had expired. Two months were occupied with negotiations
and with aggressive action by the barons: the formal
'1

Stubbs, S. C., 273-274.

128

THE GREAT CHARTER

HISTORICAL IMPORTANCE

diffidatio which the feudal law required the vassal to send
his lord if he was going to make war upon him in defense of
his rights, and· the occupation of London on May 17.
Finally the terms of a formal recognition of the barons'
rights were agreed upon, and the document in which they
were formulated, Magna Carta, the Great Charter, was
agreed to by the king on June 15, at Runnymede, near
Staines, between London and Windsor.s
It has been said that the importance of Magna Carta
can hardly be exaggerated. The truth of the statement depends upon how the Charter is regarded. If it be regarded
as a document of contemporary law, interpreted as it would
be by those who drew it up and going no farther than their
political and constitutional ideas could go, its importance
can easily be exaggerated and has been often. Nearly
every right claimed in it was recognized in the contemporary
law of France and of most continental states, but constitutional results followed in England only. If it be considered
as the beginning of a tendency, as the first stage in a process
of growth which has gone on without a break from that day
to this, then it is hardly possible to exaggerate its importance, even if we say that it is the most important constitutional document of all human history. To arrive at a clear
understanding of the document and of just what it accomplished, we must keep these two ways of looking at it as distinct from one another as possible.
It was not the intention of the barons in drawing up the
Charter to make new law. Their whole opposition to the
king was based on the as'sertion that he had been violating
the law in his conduct towards them and that he must be
made to promise to do so no longer. As they had learned
that they could not trust him, the special points they had
in mind were put into writing and the king was pledged to
observe them in the most binding form which they could J
use, the form of a legal grant or conveyance. They did

add a few points which were new, in some of which they were
wrong, but in nearly all their demands, looked at as a mere
matter of law, they were clearly within their rights. They
were stating old law, not making new. Looked at from this
narrow point of view, Magna Carta is a document of the
past, not of the future, and it belongs to a past then rapidly
disappearing. None of the famous institutional features
of English liberty, which were so soon to begin the transformation of its constitution, can be found in it. Consent
to taxation, parliament with the representative system,
habeas corpus, the jury trial, in their historical significance,
were all unknown in 1215. On the other hand, the feudal
law which it records, the feudal relation between lord and
vassal on which it was based, was already beginning to lose
its importance for the community, and within fifty years the
barons themselves show their indifference to some of the
rights on which they most strongly insisted against John.
If we were to regard the Charter in itself alone, without regard to the consequences which followed from it, its value
would be chiefly as a record, a record of certain points of
contemporary law, and of the barons' opinion of the character of John and of their own rights as against him.
The historical importance of the Great Charter is to be
found, not in the specific provisions which it embodied, but in
the principle upon which it was based. In 1215 this meant
no more than an application of the fundamental contract
relationship between lord and vassal to the special problem
of the time: how to make sure that the king would be faithful in the future to his side of the contract. Fortunately
this fundamental principle was not stated in explicit form in
the Charter. It was taken for granted and left to be inferred, though plainly implied. It was consequently left
in shape to be easily expanded into a general principle applicable to all the changing phases of national development:
There is a body of law in the state, of rights belonging to
the subject or to the community, which the king is bOlmd to
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regard. With this there went another principle) drawn
directly from the feudal law, and put into specific form in
chapter 61 of the Charter, though with reference only to the
special case of 1~15, that if the king will not regard these
rights he may be compelled by force, by insurrection against
him, to do so. It is upon these two principles, henceforth inseparable, though standing necessarily in quite different
relations to the formal, avowed constitution, that the building of the constitution rested. It was through them that
Magna Carta accomplished its great work for free government in the world. It is proposed to comment here only
upon those parts of the Charter which have, or which seem
to have, the most importa'nce for the future, or which indicate its character most clearly.
The Charter opens with a clause descriptive in character,
giving the antecedents of the grant and a list of those who
had advised the king to make it, in which the leaders of the
baronial party were not included. This is followed immediately, according to medieval ideas of precedence, .by a
clause granting to the church its rights and liberties in general terms but with a reference to a charter earlier granted
by the king and more specific in character. 9 The chief point
which the church had in mind at this time was freedom from
interference with the election of bishops and abbots. In the
later issues of the Charter .this clause was reduced to still
more general terms, and in practice Henry III, John's successor, did not consider himself bound even by what promise
was left in it.
Chapter 1 closes with the specific granting clause of the
Charter. This is taken from the most complete and unreserved form of land conveyance, of warranty deeds, known
to that time. In selecting this form the barons no doubt
intended to make the grant so binding legally that neither
the king nor his successors could repudiate it but, while a
grant of land in this form of words from one private man
9
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to another would undoubtedly at that time have conveyed
a perfect title to the donee and his heirs after him as against
the donor and his heirs, the law was not yet clear that the
sovereign could bind his successors on the throne without
tbeir specific confirmation of the grant. In practice for
two hundred years it was considered wise to get such a confirmation from successive kings and from some many times
over for special reasons.
Chapters 9l-6 relate to points of feudal practice in which
naturally the interests of the king and the barons were
opposed: reliefs, wardship and marriage. They show at
the beginning of the Charter the predominant feudal interest
of the barons and also the general fairness of their demands. In all these matters the legal rights of the king
were clearly recognized and protection was sought only
against abuses. It is doubtful if before this date the amount
of the relief to be paid by the feudal tenants of the king, at
least of barons, had been fixed by law, but it was reasonable
that it should be, and there is evidence enough that John
had taken advantage of his power to exact unjust payments
of reliefs and of fines for succession. In the case of wardship the difficulty was with the conduct of those to whose
custody the lands of the heir had been committed and who
often wished to get all they could out of their opportunity.
The plan of putting the land into the hands of two men of
the fief was new and does not seem to have been employed
afterwards, but the records of the courts show that care was
taken to enforce the law against waste.
Chapters 19l and 14 are among those which have been
considered of special constitutional importance as relating
to the right of consent to taxation by parliament. It is
hardly to be doubted I think that they did have decided
influence in the establishment of this parliamentary right,
although they were left out of the reissue of 1~~5 which
became the Magna Carta of English law; certainly before the
close of a century they were restored in wider form to the
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tradition of the Charter. But it is another question and
one quite as important for the historian: What did they
mean to the barons and the king in 1~15? In trying to
answer this question, we notice at once that taxation in the
modern sense is not referred to at all. The provision concerns feudal aids and the feudal payment of scutage only.
The aids had been customary payments in the feudal world
for several centuries and scutage for one. Therefore, the
aids because fixed in custom, and scutage because a customary commutation of a legal service, did not strictly speaking
require action by the great council, but such action was very
likely usual in case of the aids, and had occurred in at least
one scutage. To demand, however, as was done, that every
scutage in order to be legal should have the consent of the
great council, and that those who were not present should
be bound by the action, was of doubtful legality, interfered
with the right of the individual feudal tenant to serve if he
wished in place of paying, and was probably not what the
barons wished to secure by the provision. The specially important provision of the chapter is that any extraordinary
aid, not provided for in the regular feudal custom, and so
not covered by the contract between the king and his barons,
must be obtained by the counsel, and necessarily the consent,
of those who were to pay. In this demand the barons were
only asking what the law already gave them. Their purpose
was not to establish a new right but to bind the king to
an old one. The emphasis her~ placed upon this right, however, undoubtedly aided materially in carrying it over from
the feudal scheme, as that passed away, into the wider conditions of the modern state. The last clause may possibly
mean that the barons intended to obtain for London the
position of the French commune, that is to put the city as a
corporation in the same relation to the king as one of themselves.
In the interpretation of chapter 14, we are confronted at
once with the question as to the meaning of consilium. The

words consilium and concilium are regarded by many scholars as identical in meaning and practically interchangeable
in the documents of the twelfth and thirteenth centuries.
There is no doubt but that consilium is used tecllilically as
the name of the small council. On the other hand it is almost equally certain that it is not used of the great council,
but that concilium is, except in rare instances, the word applied to it. Consilium is, however, often used of the action
of the great council. It is with its counsel that legislation is
enacted and decisions made. It must be considered, I think,
practically certain that no mention is made here of the
" common council of the kingdom," but that the method of
getting the common counsel of the kingdom is described.
That is undoubtedly by a meeting of the great council.
The specification in chapter 14 of the persons who were to
be summoned leaves no doubt on that point. The assembly
is composed solely of tenants in chief of the crown. The
greater barons were to be summoned individually, the minor
by a general summons for each county through the sheriff,
a method of summons which was also used in calling for
the related military service of the barons. We may consequently paraphrase the principle asserted in saying that
the extraordinary aid must be consented to by those who
are to pay it.
Two things further should be noticed concerning chapter
14. The feudal great council is here shown in charge of
one of the primary functions of government, one of the
primary duties of the modern legislature, of providing the
state with an income. No better illustration can be found
of the fact that the assembly of barons was the central
machine of the feudal state. The second thing is that no
trace of the representative idea can be founa here. The
assembly provided for is the assembly of all the tenants in
chief great and small. The principle implied in the last
clause, that those absent should be bound by the action of
those present, is not the same as the principle of representa-
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tion and was a necessity of taxation. It had undoubtedly
been applied in the case of the Saladin tithe and in the taxation of Richard's reign. 'Ye should perhaps except the case
of scutages which, theoretically at least, implied a personal
right of choice in the case of each baron as to whether he
preferred to serve or to pay the commutation. To declare,
as some modern critics have done, that the barons should
have gone beyond the simple and specific provisions of these
clauses, and have laid down general constitutional principles to guard against dangers which the future was to disclose, is to demand something impossible to them.
Chapters 17-22 concern directly the new judicial system
which had been begun by Henry II. They show conclusively that while the barons may have objected to some
features of that system, they had no intention of making a
general attack upon it. In the particulars which these
chapters cover, the convenience and simplicity of the new
procedure had undoubtedly won its way into permanence
against all opposition. Chapter 17 concerns the court of
common pleas established by Henry II in connection with
the itinerant justice courts and enacts as law what had been
for some time the usual practice that this central court should
remain at Westminster no matter where the king might be.
Another class of cases already beginning to be distinguished
as coram rege cases, in two or three generations to be known
as king's bench cases and to give rise to the court of king's
bench, still continued to follow the king wherever he went.
The distinction between these two classes of cases was not
as yet very clearly drawn, but the chapter is noteworthy as
legalizing one stage in the differentiation of the common
law courts.
Chapters 18 and 19 deal with the three possessory
assizes, essential parts of the new judicial system, and give
them the formal sanction of the baronial party as recognized parts of the law. Details enacted in chapter 18 regarding the operation of the assizes did not prove satisfac-

tory and were soon repealed. These references to the
judicial system lead naturally to chapters 20-~2 which were
intended to protect all classes, as all were equally involved,
from what we call in modern law "excessive fines." They
were wider in their range than the two preceding chapters,
for they cover amercements in criminal as well as civil cases.
Their purpose plainly was to prevent the use of the courts
for the extortion of money and they indicate, as other
chapters have, the character of John's government. The
exemption of the freehold and the wainage, while no doubt
intended on general principles, like the exemption of the
merchant's stock of goods, to benefit the person directly affected, was almost as much to the advantage of the lord of
the manor as to that of the holder of the land. The last
clause of chapter 20 comes the nearest to a recognition of the
jury of anything in the Charter, though that is indirectly
provided for in chapter 18. Chapter 21 reads like an after
thought to protect the baron :from amercement by the jury
of common freemen just provided for. Chapter 24 should
logically immediately follow chapter ~~, for it also deals
with the judicial system. It is a step in the transfer of all
criminal business into the king's hands and does put the trial
of all such cases into the royal courts, leaving only minor
police offences for trial in the local courts.
A series of provisions, of which chapters ~8, 30 and 31
are examples, are interesting because they state in specific
form the principle which has passed into modern constitutionallaw in the statement that" private property shall not
be taken for public use without just compensation." Chapter 34, which forbids the issuing of the writ praecipe in such
a way as to remove a case from a private court into the
king's, is especially important because it reveals clearly
the attitude of the barons towards one aspect of the new
royal justice. The baronial jurisdiction over land, however, was fighting a losing battle against t.he king's courts
and, although this provision was in form obeyed, the cur-
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rent of cases out of the private courts was not checked
and by the end of another half century the barons themselves
were comparatively indifferent to the result. Cbapters 35
and 41 for the benefit of trade should not be overlooked as
showing how general in scope the Charter is and as indicating
that already the barons were becoming aware of their interest in the activities of foreign merchants which in the next
century became of constitutional influence.
A group of chapters seeking to protect the liberty of the
individual as against the government may in part at least
be expressed in general terms in modern constitutional
language. Chapter 36 has been sometimes thought to secure
the writ of habeas corpus, but the writ referred to is not the'
direct ancestor of the modern writ but one that accomplished partially the same result in a narrower range of
uses. Chapter 38 has been enlarged in its range by experience since 1~15 but it lies in principle at the basis of
our provisions that" no person shall be held to answer for a
capital or otherwise infamous crime unless on presentment
or indictment of a grand jury," and that "no warrants
shall issue but upon probable cause supported by oath or
affirmation." Closely related also, as a fundamental principle to the "bilI of rights" of our constitutions, is the
promise of chapter 40 that justice shall be free and fair
to all. Chapter 39 has been the subject of much controversy but the questions in dispute do not touch the constitutional principle here enacted that "no person shall be deprived of life, liberty or property without due process of
law." The question what classes were intended to be covered by the word" free man," for example, while important
with regard to the intentions of the barons in U15, is
otherwise chiefly of academic interest because the word was
so soon after the granting of the Charter interpreted to
mean, not merely the baronial class, but all men who were
in law free. "The judgment of his peers" came in later
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times to be applied to the jury trial, but it had no such
meaning in 1~15. Its real meaning survives today in the
right of the members of the house of lords to be tried by that
body only.
Chapter 61 is one of the most important in the Charter
as indicating both the foundation of law and right upon
which the barons supposed themselves to be acting and what
objects they had in view. If we regard it as part of a state
constitution, it is of a most extraordinary sort for it does
two things which seem antagonistic to settled government:
it takes away from the government one of its primary
functions, the judicial, in a certain range of cases and vests
it in a self-appointed committee, and second it legalizes insurrection and war upon the sovereign. The idea of a state
constitution, however, or of constitutional law in our sense,
was impossible to the barons in H!l5 and, if we regard the
Charter as intended to be chiefly a statement of feudal law,
its bearing on the purpose of the barons and on their right
to what they demand are clear. The feudal law of Western
Europe recognized the right of the vassal to renounce his
allegiance and to make war on his lord to protect himself
from injustice. In no such case could he be charged with
treason. The barons were at the moment acting upon this
right and had shortly before served upon the king the required formal notice withdrawing their fealty. They must
have understood from the character of John that, whatever
he might promise, the question was very likely soon to arise
whether they must not do so again. But they wisbed to avoid
the necessity if possible, and to limit the resort to force both
in its occurrence and in its extent. They accordingly devised a method of bringing pressure to bear upon the king
if he began to break his promises. This method was to be
tried before there should be any resort to force. If it
failed, then their general right of insurrection, which they
had only postponed to try their expedient, would be avail-
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able, but in their written statement of it they did not include
the right to depose the king, though that was logically involved.
This was a crude and clumsy expedient, but it is to be
remembered that it was the first attempt ever made in history to put into constitutional form the principle that the
government must obey the fundamental laws of the state,
for that is what the barons really did though they could
not have been as conscious of the meaning of their act as
we are. There was no earlier experiment from which the
men of 1215 could learn. There was no theoretical d:scussion of the institutional forms of a limited monarchy in the
literature open to them. Nor should its clumsiness conceal
from us the fact that in this first attempt is clearly struck
the keynote of English constitutional history and foreshadowed, faintly perhaps but truly, what is its final triumph
and greatest glory, for this was in truth an attempt to find
a way of enforcing the fundamental law upon the king without the necessity of civil war and revolution, with civil war
and revolution as the last resort only. That is in very
briefest form of statement what the Anglo-Saxon constitution is; it is a perfected method of holding the government
responsible to the will of the nation without the constant
danger of civil war.
For what the Great Charter did was to lay down two
fundamental principles which lie at the present day, as clearly
as in 1~15, at the foundation of the English constitution
and of all constitutions derived from it. First that there
exist in the state certain laws so necessarily at the basis of
the political organization of the time that the king, or as
we should say today the government, must obey them; and
second that, if the government refuses to obey these laws, the
nation has the right to force it to do so, even to the point of
overthrowing the government and putting another in its
place. That this second principle has never been distinctly
affirmed in legal form since the thirteenth ~entury is not
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evidence against its continued existence. Eve~ the t~ir
teenth century expressed it only as a right of lllsurrectIon
to force conformity to the law, not of the deposition of the
king, but in the great crises of the past when the :onstitution was seriously endangered, the nation never heSItated to
act upon the extreme right logically involved in the supr~m
acy of the law. We have only to remember the DeclaratIon
of Independence with its reiterated statements, that what
the king of England had been doing was an infringement of
the legal rights of the colonists as Englishmen, until the point
had been reached when he was "no longer fitted to be the
ruler of a frce people." The principle upon which the Declaration of Independence rests is exactly the same as that
upon which Magna Carta rests, stated ~n mod.ern terms by
colonists, i. e., by a portion of the nahon whICh could not
undertake to revolutionize the whole. In every age of English history in which the question has risen, in every. cr!sis
the development of English liberty, this double pr~nciple IS
that upon which our ancestors stood and upon w~lCh, as a
foundation, they built up little by little ~he fabr:c ~f. free
government under which we live. The speCIfic and mdIvldual
legal provisions which Magna Carta stated may soon have
disappeared in the changing social conditions of the foll~w
ing generations, but the sound judgment of the nahon
insisted that successive kings, one after the other, should
pledge themselves to be faithful to the Charter, some of t.he
kings many times over, and should confirm to them the lIberties which it granted. In these demands they did not
intend to pledge their king to laws which had become obsolete, but to that fundamental conception which underlay all
special provisions, a conception of the relation of the government to the governed which has become almost proverbial in the Anglo-Saxon world - a conception not e:presse~
. th definite terms of today, which would have been Imposslm e · I'd
ble to the thirteenth century, but clearly enough Imp le .
These renewed pledges and confirmations continued almost to
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the end of the middle ages, until the supremacy of parliament had come to be rather clearly recognized and the chief
lines of the modern constitution quite distinctly laid down.
Then in the fifteenth century, when we may say the idea of a
constitutional monarchy had become for the time at least a
habit of the English mind, they ceased.
Although in the weeks immediately following the acceptance of the Charter King John acted as though he intended
to be bound by its provisions, it is probable that he had
never really meant to keep his promises. lo By the end of
summer he had collected a strong force and a papal bull had
released him from his obligation to the Charter. It became
evident to the barons that if they were to maintain their
case against the king they must proceed to extreme measures.
They accordingly denounced their allegiance, deposed John
and recognized in his place Louis, husband of his niece and heir
to the French throne. Civil war began again but John was
stronger than he had been before, and the barons notwithstanding the help of Louis made no progress. 'What the
r:sult. would have been, it is not possible to say, but the
SItuatIon was changed by the sudden death of John in October, 1~16. His successor, Henry III, was a child nine years
old against whom there could be no grievances and the 'chief
man of the new government,Wi11iam Marshal, Earl of Pembroke, was in sympathy with the barons' demands. More
and more rapidly the barons began to abandon Louis and
make their peace with the government, and the process was
hastened by a reissue of the Great Charter in November
11
1216.
In November 1217, after the revolted barons and
the French had been defeated, and Louis had withdrawn, the
Charter was again reissued,12 and this version, with no important changes, Was issued once more by Henry III in FebStubbs, S. C., 303-304.
Stubbs, S. C., 335-339.
,12 Stubbs, S. C., 340-344.
10
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ruary, 1~~5, and became the final Magna Carta, of English
law. 13
In the first two reissues a number of chapters of the original Charter of 1215 were omitted and in others important
changes were made. Too much emphasis has often been
placed upon the omissions as indicating the spirit of the reissues. Of these chapters 12 and 61 have been considered the
most significant. But chapter 61 could hardly have been
retained. The Charter was now issued, not upon the demand of a successful revolution, but by the government
itself wbich recognized it as binding law and pledged itself
to abide by it. If it could be trusted, as it intended to
assert that it could be, the special provision for enforcing
the law upon the king was unnecessary. The general principle of feudal law, of which it was a modification and limitation, remained always unchanged to be appealed to
whether it was stated in the Charter or not. The same
thing is true of chapter 12. In the reissue of 1216 several provisions of the original charter are referred to as of
doubtful character (dubitabilia) and among them that regarding scutages - evidently the chief point in the barons'
minds in chapter 12. In requiring the action of the great
council upon a scutage the barons had probably gone
farther than they intended or desired. In chapter 44 of
the Charter of 1217 it was provided that scutages should be
taken as tbey had been in the time of Henry II, which probablv shows us all that they intended in 1215, and is in strict
la; all that they had a right to demand.
A change like this is typical of most of the changes made
in John's Charter. They are in the direction of more exact
and accurate statements of the law. Some of them look as
if they were changes which experience had shown to be necessary from attempts to regard the Charter as statut~ law
to be enforced in the courts. Some of them are the modlfica12 Stubbs,

S. C., 349-351.
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tion of demands which were unjust to the king and many of
the additions were in the interest of the more exact statement of the law. In the changes which were new to the reissue of 1217, however, most of them additions, there is evidently some further influence at work. This version contains more new legislation than the earlier Charters; it deals
more extensively with matters which are those of government and administration; and it shows some care to protect
the interests of the greater barons against their tenants.
It should be remembered, however, that through all the series
of Charters no modification is made of the fundamental principle that there is a body of recognized law which the king
must observe in his dealings with the community.
From the reissue' of lQQ5 on to the end of the middle ages
references to Magna Carta are frequent, though less frequent in the fifteenth century than they had been before.
Of these references two kinds are of most common occurrence:
references in chroniclers and those in official documents,
records and rolls. Chronicle references are usually complaints of some violation by the government or its officers,
very commonly of the rights of the church. Official references are of many different kinds: legislative and other
interpretation of clauses, or more specific application of
them, directions as to their enforcement, and quite frequently appeals to the Charter in cases before the law courts
as to a binding statute. There is evidence that the omitted
chapters are not forgotten but are still sometimes thought
of as a part of the Charter and there is evidence of an
occasional disposition to treat the Charter as fundamental
law binding even parliament. A formal confirmation of the
Charter was demanded and obtained several times over of
all kings from Henry III to Henry IV, but only once each
of Henry V and Henry VI. From the beginning of the
reign of Edward III to ,the end of that of Henry IV the
'statute roll of each session of parliament as a rule opened
with a confirmation of the Charter. These cO!1firmations, as
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CHAPTER VI
GROWTH OF THE CONSTITUTION AND OF
THE COMMON LAW
Magna Carta closes one epoch of English Constitutional
History and begins ·another. The absolute, -irresponsible
monarchy of the earlier period comes to an end; the limited
monarchy begins to form. Of course for a long time the
change was very slight, the progress very slow but the
principle Upon which in course of time the con:titutional
monarchy was to be based had been laid down, and it was
never to be forgotten nor t.o lose its fundamental importance
in the future.
Magna Carta in itself accomplished nothing. Considered
as a code of feudal law, it would have no more power of
growth t.han any other code of law. It depended entirely
upon t.he character of the immediate future whether the
principles to which it gave expression should be developed
into controlling principles of the constitution or should be
for?,oHen and disreg~rded. If ,John had been succeeded by
a kmg as strong as hImself, or as his grandson Edward I, or
by any king who could have had a suspicion of the results
to which the Charter might lead, it would not have been
difficult to have pushed it into the background and have
prevented any practical reference to it. It was one of the
happy accidents of monarchical succession that almost im~ediately after the Charter came the long reign of a weak
kmg. Henry III succeeded in 1216 and reigned until 1272.
During this long period the character of the king Was what
determined the fate of the germ of constitutional liberty
unconsciously given existence in 1~15. Henry was not a
bad king in the sense in which his father was. He was not
144
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a tyrant. He intended to be a good king and be~ieve~ that
h was for he was vain and had great confidence m hIS own
e
,
. . 11
abilities and wisdom. But he was weak both m mte ect
and will, always under the influence of some one str~nger
than himself without knowing it, and never able to Judge
correctly currents of popular feeling which he ought to have
understood and heeded.
The line of connection between the character of the king
and the growth of the constitution was first made by the
exploitation of England by successive swar~ns of ro~al fav~r
ites from abroad, at first survivors from hIS father s foreIgn
supporters, like the bishop of Winchester, Peter des R.oche~,
later relatives of his wife from Savoy, and later stIll his
own relatives from Poitou through his mother's second marriage. These men not merely absorbed rich gifts wh~ch the
king had to bestow, wealthy marriages and wardshIp~, to
the intense exasperation of the English barons who belIeved
that as Englishmen they had a natural claim on these opportunities.! Many of them obtained important offices and a~
influence in the government, which made them seem responsIble for general abuses of practice and policy and force~ t~e
English to distinguish still more clearly between the kmg s
"natural subjects" and foreign favorites.
The same result was reached in consequence of difficulties
of the reign which were more inevitable. The risin.g scale ~f
prices, which had so complicated the problems of hIS father s
time continued through most of Henry Ill's. The expense
of c~rrying on the government had greatly increased but
there had been no corresponding increase in the royal revenues. It was impossible for barons in the thirteenth century to understand the embarrassments which this situation
forced upon the government, and it was natural that they
should attribute the king's constant demands for money to
his reckless extravagance and to the throwing away of money
on his favorites. The king gave excuse enough for such a
:1 Stubbs,

S. 0., 324-325.
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judgment for he never learned economy, nor the value of
money, nor how to distinguish between his own caprices and
the needs of the state. The old idea of the state still
prevailed though these experiences were to change it. The
king regarded the kingdom as his lordship, his manor, all
whose income was his private possession to do with as he
chose. The barons' constant demand on their side was that
the king" should live of his own" that he should meet all
his expenses, including those of the state, with his natural
income, as the lord of a manor did with his.
The situation was further complicated in the same manner by the financial demands which the pope was making
of England, The papacy was finding the increased cost of
government as serious a difficulty as any secular state and
was attempting to enlarge its revenues by vigorous measures
throughout all Europe. England suffered especially perhaps because of its feudal dependence on the pope, but its
wealth made it a natural taxing ground. Ecclesiastical
grants of tenths, or tithes, occur at intervals, but the bitterest complaints were excited by the development of the
practice of "provisors," A provisoI' was the grant of the
next succession to an ecclesiastical benefice, or living, not yet
vacant - a grant of the right of succession when vacant. 2
The popes had gradually developed the right to make such
appointments and now in their financial need it proved a
rich resource, An officer of the papal court appointed to
a benefice in England performed its duties by a vicar and
drew most of its income as salary for his services in Rome.
Naturally the English clergy resented such appointments
bitterly as a flagrant abuse and they were ready to join
unanimously with the barons in the cry " England for the
English."
Two changes taking place in the reign of Henry III were
greatly assisted, perhaps chiefly caused by these conditions.
One was the rise of a nationa.l consciousness, the beginning
:I

Cheyney, Readings,

:l49-~55.
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of the modern idea of the nation, the growth ~f the conc~p
tion of the community in its corporate capaCIty as a, thmg
distinct from the state or government, but that f~r whIch t~e
state exists. In trying to make clear just what happened m
the rise of a national consciousness, it is easy to overemphasize and overstate what occurred, The modern demod
cratic nation, with city and country on an even ~lane, a.n
all classes with equal political rights and theoretI:all y wI~h
power to determine everything, could have no :xlstence ~n
the middle ages. The medieval national commumty was still
too much a matter of separate classes. Each group had
y
still its own special interests which hardly ~llowed a r.eall
.
't to form or every man to be Illterested m at
orgamc um y ,
k
t
least some phase of common public affai:s. and t~ ta e par
to that extent, if not further, in determmmg th~Ir trend, as
in the modern state. All that we can discover m the reI~
of Henry III is the beginning, still very faint, of that ultIet what does take place means then no
mat e resuIt , And Y
f
small change. It means the rise even at the moment 0 a
new political influence and a new conception. of the st~ te,
and this is the second change which char~ct~nzes. the relgn.
The feudal system, as a form of orgamzatIOn gI~en to ~he
state, was in every feature of its political operabon f~lli~g
to pieces in the thirteenth century. Its ~:eat ~e:vlCe III
'
the state together in an age of polItIcal dlsIlltegrah old mg
. " 1 'l't
.
1 nger needed Its lecrislative, JudIcIa, mI 1 ary,
bon was no 0
'E>~
b
' 1 services to the state were finished and etter
and fi nanCla
' g
methods of getting all these services performed were c?mm
in. Along with these things there disappeared als~, III the
. h' 1
k d the rise of a national conSCIOusness,
change w ICl mar e
.
d
the general conception of the state which feudalls,m h,a
formed, The king ceased to be looked upon as pnmanl!
the lord of vassals; the kingdom was no :onger to be hIS
' 1 d hl'p which he miO'ht explOIt as he pleased.
barony, h IS or s ,
E>
h
The idea was growing up instead that his wa~ an office; t at
his chief function was to seek and serve the Illterests of the
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com~unity ev~n

if, as it now begins to be seen may he
possIble, these mterests are in conflict with personal interests
of his own. The community, as contemporaries said, and we
hardly dare yet to say the nation, beginning slowly to he
lo~ked upo~ as a k~nd of personal whole, a corporate unity,
mIght ~ave Its own Important interest which might be injured
or sac:Iii.ced by the things the king would like to do. In that
case hIS mterests must yield and the community might insist
by f~rce that its views should prevail. The narrower conceptIOn of M~gn~ Carta, that the barons had the right to
pr~tect from mfrmgement by the king those rights of theirs
,,:hICh were t~e natural outgrowth of the fundamental princIples. by whICh the feudal organization of the state was
cons~Ituted, was broadening out into the more modern conceptIOn of the national state and of the relation of the government to the community of the ruled.
~ut in trying to explain the ultimate meaning of what was
taking place, the impression must not be given that this was
a theo:etical or speculative change, or one brought about by
r~asonmg about ~n ideal situation. It was intensely prac~lcal. . It gre;v dIrectly, out of specific abuses and expressed
Itself l~ specIfic complaints. The English barons bitterly
com~lamed t~at the gifts which the king heaped upon his,
forelg~ favor~tes should of right belong to them. The eagerness wIth whICh the king pursued abroad his own interests
in which the community was not concerned, but for which i~
had to pay heavily, forced upon Englishmen, the king's
natural subjects as they said, the consciousness of their corporate unity and corporate in'terests as against the foreigner. 3
~he many who we-:e concerned were made to draw a sharp
hne between EnglIshmen and non-Englishmen and between
their interests and the separate interests of the king. This
new conception of the relation of the king to the community
of the governed grew more clear and controlling as the reign
went on, but then as always the practical sense of the race
3
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led it to express in legal form the ruling interests of the
particular moment rather than to make a theoret.icall), complete statement. To bind the king to regard the mter:st~ of
the community, they made a new application of the pnncIple
of Magna Carta.
At first it seems to have been felt that an explicit renewal
of his engagements to keep the Great Charter would limit
the king's disposition to commit the abuses of which they
" .
complained. The first "confirmation of the charter m
this sense occurred in 1~7, the first of many similar pledges
during the next two centuries. The king granted the renewal
in a special charter which was called the "little charter,"
and the archbishop of Canterbury in a solemn service
renewed the earlier excommunication of all who should offend
against it. But it was soon found that ~uch a prom~se fr~m
the king was not sufficient. The questIon of especlaldlfficulty then arose which was the same in Henry's case as
in his father's - how to deal with a king who would not
keep his promises. It was also now true that the abuses
complained of were not the same as in the earlier reign. . It
was not so much specific violations of feudal law of whICh
Henry III was guilty as abuses in the conduct of g~ve-:n-·
ment, waste of the income of the state and the sacrificmg:
of the interests of the community to his own selfish interests;
and those of his favorites.
In these circumstances it was soon felt that if the abuses',
were to be really ended some form of institutional control of
the king must be found like that which the earlier barons had':
embodied in chapter 61 of the Charter. That chapter hadl
been dropped from the reissues but it and its. method ~ad\
not been forgotten. Its plan had been to subject the kmg:
in case he persisted in the violation of his promises to the:
control of a committee of barons not responsible to himself.,
At this time the difficulty concerned the general conduct of'
government and in 1~44 the great council devised and put-,
into formal shape a more extensive modification of the con--.
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stitution. .The great offi~ers of the state, appointed by the
great councIl and responsIble to it, were to be always present w~th ~he king and were really to conduct the government m hIs name. The great council, in other words, took
the conduct of government
. . out of the hands of the kin g,
and ma de sure by a posItIve constitutional device that it
should be conducted in harmony with its own wishes. The
striking similarity of the result intended with that achieved
by
the present English constitution is at once apparent , tlla t
.
~s the conduct of government in the name of the king by what
IS really a committee of parliament, but it must be noticed
that the process was decidedly different. In the modern constitution no positive institution limits the king and no officer
of the state is in form responsible to parliament. The
~esult for~sha.dowed in lQ44 was to be the goal of the EnglIsh constItutIOn, and these early institutional experiments
lead directly to it, but a better method of securing the
result was to be in time discovered.
We are not sure that the plan drawn up in 1~44 was
actua~ly put into o~eration. If it was, it was very soon
got rId of by the kmg and the old abuses continued with
increasing weight. Unsuccessful attempts at similar reforms
were made at intervals but it was not until lQ58 that a
thorough-going effort was made to set up machinery to
control the king. At that time what may be called a complete constitution was devised which continued more or less
fully in force for many months. The great council, "parliament " it was then beginning to be called, met at London
in April 1258, and was besought by the king to aid him in
his financial difficulties. These were then especially great
not merely because of his extravagance and his gifts to
foreign favorites, then very influential at court. He had
gratuitou~l! increased them by his acceptance of the kingdom of SICIly from the pope for his second son Edmund a
kingdom which it was necessary to conquer from the Hoh;n4
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staufen. The barons refused to grant the king money and
demanded definite reforms. Henry was obliged to yield and
a commission of twenty-four, twelve named by the king and
twelve by the barons, was appointed to put the necessary
changes into form. This commission reported to an adjourned meeting of the great council at Oxford in June, and
the constitution which was then adopted is known as the
Provisions of Oxford. 5
The new constitution virtually put the kingship, as has
been often said, into commission. The king was practically
suspended and his place in the government was taken by a
series of committees and commissions all responsible to the
great council, though they acted in the name of the king.
As a standing committee, constantly to supervise all departments of government and to be an immediate check upon the
king, a council of fifteen was appointed, nine of whom were
from the barons' party. Another body of twelve was commissioned to meet with the fifteen three times a year to
exercise the functions and authority of parliament. The
original twenty-four was continued to consider questions
affecting the church and a second twenty-four appointed to
decide what should be done about the aid asked for by the
king. The great executive officers, justiciar, chancellor, and
treasurer, and the local executive officers, the sheriffs, were
to be appointed by and made responsible to the new government.
It will be evident that this new constitution elaborated still
further what had been crudely begun in lQ15 and somewhat
elaborated in IM4. It removed from power a king who
could not be trusted and set up a government directly
responsible to parliament which, though not at that time
technically a representative body in the later sense, was still
fairly representative of that portion of the community which
had been until then the only one to have a direct share in
carrying on the state. As described the experiment of lQ58
5
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is the highest success reached by the thirteenth century in
attempting to embody in practical, workable institutions the
underlying idea of Magna Carta. In this sense it became
a controlling precedent in future experimenting in the
medieval method, that is, in trying to find an institutional
embodiment of the limited monarchy in forms of direct
responsibilit'y to parliament, instead of according to the
modern method of indirect responsibility.
As a constitution in actual operation the Provisions of
Oxford were short-lived. The king was able before long to
reconstruct a party against the barons, and in 1~61 he
refused to be longer bound by the Provisions and civil war
began. Towards the end of 1~63 it was agreed to submit
the issues between the king and the barons to the arbitration
of Louis IX of France, but the barons refused to accept his
decision against the Provisions, though he confirmed the
king's obligation to the Great Charter, and the war continued. In the spring of H:64, the baronial army under the
command of Simon de Montfort, Earl of Leicester, gained a
decisive victory over the king's forces at the battle of Lewes,
capturing Henry himself and his eldest son, Edward. For
a little more than a year, Simon de Montfort held the king
a prisoner and himself conducted the government in his name,
a task beset with difficulties and resulting in no constitutional
advance except in the history of parliamentary origins soon
to be considered.
After the battle of Evesham in August, 1~65; in which
Simon de Montfort was killed and his army dispersed,
Edward, to whose military skill the victory was due, became
the leading influence in the conduct of government. There
are facts which seem to imply that all along he had sympathized with the demands of the insurgent party on many
points of r,eal abuse and in 1~67 a considerable number of
reforms were embodied in the statute of Marlborough, the
first of the series of great statutes of the second half of the
thirteenth century. None of the institutional changes of the
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Provisions, however, which attempted to fix limitations upon
the king were accepted, and the constitutional effects of the
crisis were confined to a vivid renewal of the idea of a limited
monarchy and the creation of a precedent of its actual, if
temporary, operation. To these more definite results sho~ld
be added the beginning of a less tangible but not less effectIve
influence - the tradition of baronial opposition to the crown.
By this is meant not the opposition of feudal barons who
were seeking independence of royal control in little principalities of their own, but the opposition. of a great cl~ss,
havinG' a distinct feeling of corporate umty and professmg
to sp:ak for the whole community of the governed, while it
demanded for itself a definite share in determining government policies and in carrying out national administration.
The baronial party in the struggle with Henry TIl and in
the following generations seems more often than not to be
selfishly pursuing its own interests and to have in mind no.
larger result than the advantage of the moment, but it is in
the line of this opposition that precedents of controlling the
king accumulate, and great constitutional principles ~re
embodied in statute and formal document. The baromal
opposition, with no real foresight of the final result and
very little consciousness of the meaning of their policies, did
furnish the protection and the motive force of the constitution which was forming until such time as parliament, more
consistent and continuous in policy though foreseeing the end
no more clearly, was ready to assume the defence and the
development of the constitution.
While the conflict between king and barons determined the
larger constitutional results of the reign, n~mero~s ~ess
conspicuous changes were taking place, of dec.Ided l~StItu
tional significance. It was an age of the rapId declme of
political feudalism. In every direction the state was becoming independent of the baron's services which had once been
indispensable to the carrying on of its business. No longer
was the feudal military service even the chief dependence of
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the state. The mercenary soldier was of greater value, and
more and more
use'
was being made of th e b aron and h'IS
.
en who, while not exactly mercenary soldiers, would remain,
m t~e field at pay after the feudal term of their service had
expIred.
So extensive was the decline in the value of th'u
,
serVICe th~t the.baron ,:as less and less frequently called upon
to send hIS
d en t s
, entIre
" serVIce due into the field ' a
n d
prece
were ~apldly, bemg establIshed that his full obligation could
be satIsfied wIth only a fraction of his old quota of knights.
In th: matter of feudal court service the change was no
less rapId, The great council, indeed, in its judicial capac_ity had not been affected by any change of membership or
procedure, and the same thing is apparently true of the
small council when acting as a court. These were still the
o?d assembly courts of the feudal ages. But when we conSIder .th~
judicial institutions and the offshoots of the
~ouncd, It IS clear that progress was rapid along the same
hnes of development that had been begun in the twelfth century. The professional justice was steadily becoming more
and more the chief element in these newer courts, and the
the~ry of a baronial assembly a more and more discarded
fictIon. There was no longer any pretence that these courts
could serve as.a court of peers for the baron; that could
be found only m one of the forms of the small councilor in
~he great council. The body of the common law had greatly
mcreased by multiplication of writs and cl earer d'IS t'Inc t'IOn
between a~tions, and by an enormous mass of decided cases
recorded m the rolls of the court, and it demanded as it
had never done before a special knowledge.
he second great treatise on the common law, Bracton,
wrItten a,bout the middle of the century, while following the
general hnes of the first, Glanvill, is many times its size,
reveals a much more developed law, and cites hundreds of
precedents from decided cases. 6 But the forms of the common law were beginning to lose their elasticity and power of
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adaptation to all sorts of cases which they had once had as
direct expressions of the king's prerogative, and were gradually assuming a rigidity which demanded that every new
case should be brought within their formulae, if it was to
be tried in a common law court. To compensate for the loss
of these courts, as freely acting organs of the king's prerogative power to do justice to every man, the small council was
opening itself more and more freely to the work of general
justice through petitions to the king for redress in special
cases which were referred to it - the line of the growth of
the chancery system and equity jurisprudence. In criminal procedure a great change had been begun by the dropping of the ordeal as a means of testing the verdict of the
accusing jury, in obedience to a decision of the church
against it, but the courts as yet were only experimenting
with substitutes and it was another century before our present system of a double jury, the grand or accusing jury and
the petty jury, was settled upon. There was during the
reign a great increase in the use of the assizes and of specially commissioned assize justices, while the general eyre
with a wider commission visited the counties at intervals,
exercising for a long time even the prerogative of equity
justice, because it was considered peculiarly to represent the
king, All this development of courts and law was free of
feudal influence, or was affected by it only slightly.
On the side of the private jurisdiction of the lord, a similar
decline of feudal influence and feudal interest is apparent.
The documents of the revolution which led to the Provisions
of Oxford in 1~58 have a great deal to say about private
jurisdiction but it is plain that the interest is very different
from that expressed in the Charter of 1215.7 The purpose
of the baron is now not to maintain an independence of the
king nor to protect a position which may be called political,
but his interest is almost wholly financial. The great point
at issue is court service, suit of court? ~nd the issue is not
r Stubbs, S. 0., 389,-394,
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betwe~n the baron and the king but between the baron and
the SUItors of his court. The suitors are trying to rid themselves of the service; the baron is having great difficult .
. t "
h'
.
Y In
maIn aInIng IS rIghts, The disputes between them seem
to concern most frequently the public Court in private hands
and the probability is that the process was already well under
wa! which by the end of the century had practically extingUIshed th~ o:he~ ~rivate jurisdiction, the baronial, that is,
the ~eudal J~rIsdIctIon proper, reducing it to a mere shadowy
survIval of Itself in the so called court baron. This result
Was brought about in reaHy by the development of the 1'0 aI
common law jurisdiction, against which chapter 34 of Ma~a
'~arta had appealed in vain to the old feudal law. The sancbon of the possessory assizes in chapter 18 of the Charter
wa~ a .fat.al concession, and the baronial justice could not
maIntam Itself against the more secure and definite justice
of t~e king's courts, Already also the Quo 'Warranto pro:eedmgs ~ad been begun by the king against the public court
m baronIal possession, by which the lord was required to
pr~ve b,y legal evidence his right to hold' the court: and by
whICh In the next reign many of the "liberties" w
' t 0 be
1 local jurisdiction of the state,
ere
a b SOl' bed m
On the side of administrative institutions, the same transformation was taking place from the feudal to the m d .
d . .
0 eln
a m~11lstrative system. It is not possible to be quite so
defin.lte h.el'e as on some other subjects because the administratIve Ills tory of the thirteenth century has not as yet been
thoroughly stu~ie~, We can, however, find in the reign of
Henry the begmnmgs of changes with whose later staO'es
We are more familiar. As the manor held by military service
Was
the" feudal endowment of the state's army , so the" ser..
Jeanty was the feudal endowment of administration. That
the ~t~te w~s now getting other and better service for its
admInIstratIve needs than the feudal, as it was for its militar
needs, is clear, fr~m the transformation into a money pa!ment, now begmmng to be frequent, of the service by which

ADMINISTRATIVE CHANGES

157

the serjeanty was held - " arrentation" as it was called.
The transformation also, which was proceeding slowly: of
some of the great offices of the household into honorary tItles
of empty rank, while the duties were perfor~ed b! ~ub
ordinates actually members of the household, IS an mdlCation of the same change, Some of the offices ~ chancell~r,
treasurer - underwent a different transformatIon by.which
they became still more than ever working offices, but It was
a change of the same significance.
.
"
One differentiation which was slowly gomg on III thIS
period and which has not yet been sufficiently studied, ~he
'n:! rentiation of the small council into three later bodIes,
dIue
.
the court of king's bench, the chancery court and the admm. tra tive or advisory council, is a change both judicial and
IS
l'
administrative. The later council continues the ear leI' so
far as its general functions and place in the government are
concerned . We may say indeed that it remains undifferen.
tiated, that, having thrown off the special exercise of cert~lll
functions to new bodies, it still retains the power to exerCIse
these same functions at will because it is the peculiar organ
of the royal prerogative. The change which particularl,y
affects the council, as council, in the reign of Henry III IS
the much greater emphasis which begins to be placed upon its
conciliar function, upon its function of advising the king and
of taking an active part in directing the policy of th: ~ov
ernment. Councillor in this sense comes to be a dIstInct
office to which appointments are consciously made and. f.or
which a special oath of office is prescribed, though no dls-;
tinct advisory council was formed.
In 1~·7~ Henry was succeeded by his son Edward I who
had served a long apprenticeship in the business of government. His reign of thirty-five years is one of the greatest in the constructive work accomplished both in the political and the constitutional history of England. Upon the
constitutional side the reign affords us two topics which
outweigh all others in importance, the development of the
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common law and of judicial institutions, and the origin and
growth of parliament. In this chapter we have to discuss
the fonner topic.
Edward has been called the English Justinian and in a
sense justly, but the title is not broad enough. The legal
work for which Justinian is particularly famous was codification, not creative advance, but we must recognize in Edward
both these grounds of fame. In a series of great statutes
in the first half of his reign the past progress of the common
law was recorded in a way that may be rightly called codification, if the meaning of that word is not too narrowly
pressed. It was not the whole body of the existing law as it
had been built up by the courts which was taken up into these
statutes. It was rather a series of matters representing the
active advance of that generation, but matters of such wide
reaching influence both upon law and upon judicial institutions that in a way they both sum up the past, and cause the
statutes to become a new starting point for future growth.
Much substantive law, however, which is given us in Bracton
as clearly and definitely established and which goes on into
the future body of the common law, finds no place in the
statutes and much in them is either new to Bracton or
records a further stage in his law.
The word statute was being used in Edward's time for any
kind of a regulation, issued by the authority of the government and intended to be pennanent without reference to the
way in which it came into existence and therefore without
the exact and technical meaning which it later assumes. The
name has been accepted for these acts by later times and not
improperly so because of their influence on the development
of the law. It mQst not be supposed, however, in every case
to indicate legislative action by even the rudimentary parliament of that time. Reckoned in this way the list of the
chief statutes of the first twenty years is a long one: Westminster I, named from the place of its enactment, in 1275,
a comprehensive statute covering many points, supplemented
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the next year by the statute of Rageman; Gloucester in
15278, dealing with the assizes a~~ wit~ :h~ Quo warranto
'ngs' Mortmain or De v~rt8 reltg2oStS, 12'79; Acton
proceedI
,
,
.
.
Burnell, or De mercatoribu$, enactmg a :usto.m whIch had
long observed in many places for registermg debts. due
b een
t merchants for collection without the delay of a smt at
l:w, in 1fl83; VVales, introducing the common law into the
country, and Rhuddlan, prohibiting the trial of common. law
cases in the exchequer court, unless the king had a du:ct
interest in them, in 19284; Westminster II, a comprehensIve
statute dealing with land and many other subjects, VVinche~
tel', dealing with arms and police, and Circumspecte agattS
with the relation of the ecclesiastical to the secular courts,
'n 1°85' and Westminster III, or Quia emptores in 19290.
I
'"
,
•
One of the first acts of Edward after he began to reIgn
was to take up with vigor an inquiry which had been begun
b his father but not pushed to any conclusion. He sent
y
.
.'
h
commissioners throughout the kingdom to lllqmre m eac
locality by the now familiar process of t~e inquest .what
"liberties" or franchises in the hands of prIvate lords lllterfered with the course of public justice. The returns from
these inquiries were recorded in the "Hundred Rolls," a
collection of local reports of almost as great value to us
for the thirteenth century, as the Domesday returns for the
eleventh. Upon these returns were based the Quoo warrMtto
proceedings. These were given their first form ~y. the statute of Gloucester 8 which authorized other commISSIoners to
go over the country and call upon the lords t~ show by wh~t
. 1 t they claimed to exercise these functIons of publIc
rIg 1
• E
r h
.JUs t'Ice. Already it had become firmly established III ng
. .IS
law _ it is clearly stated by Bracton 9 - that prescnpbon
by possession through any length of time could not establish a right against the king. The lawyers who represent,ed
the Crown before the commissioners insisted that definIte
8
9

Stubbs, S. C., 449.
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proof by charter, or other legal evidence, of a grant of the
franchise must be presented by the baron or the rights would
be resumed by the king.
There were few cases in which the required evidence could
be produced and the inquiry excited very bitter opposition
from the barons. Edward, however, did not care, or think
it wise, to push his advantage to the extreme. In 1~90
he agreed that evidence of continuous use from the coronation of Richard I, that is for a full century, should be a
sufficient proof of title. But if local jurisdiction was not in
many cases recovered from private hands, the dependence
of the right upon a royal grant, and the superior claim of
the state to exercise it, were sharply emphasized, and the
extension of franchises by usurpation or the creation of new
ones, which had been frequent in the past, was checked. The
very fact that this inquiry could be made, upon such principles and with so much success, reveals the great progress
which had been made in the development of the judicial
system, of national jurisprudence, and of the conception of
the sphere and function of the state, in the century since
Henry II began his reforms. It must be noticed that these
proceedings concerned only public jurisdiction, the hundred
court in private hands, which included however usually such
things as the view of frankpledge, the return of royal writs
and the trial of pleas of the crown, and the punishment of
the condemned, in many cases even capital punishment, or
the collection and retention of amercements in such pleas.
Manorial jurisdiction proper, that is dominial jurisdiction,
with its interest in economic matters, went on undisturbed and
existed in the colonies even after the settlement of America.
So also there continued without interference the baronial
or feudal jurisdiction proper, now reduced to considering
the cases of the small freeholders of practically no more than
manorial grade, and exercised in close connection with the
manorial court. The sole relics of its former greatness were
the name "court baron" and the rule requiring two free-
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into a dead hand; it had been granted" in mortmain." For
this there was a simple remedy, and it was generally adopted
throughout Europe. The statute of Mortmain forbad
wholly such alienations of land without the express consent
of the overlord, on pain of forfeiture to him.lO It was a
simple remedy, if it could be enforced, but in practice licences
were frequently granted, and also the statute had its full
share in developing the measure by which, through the ingenuity of the lawyers and the connivance of the courts, this
whole legislation was defeated.
The problem which the statute Quia emptores was intended
to solve was closely similar. Original feudalism had not been
inclined to check the process of subinfeudation, the liberty of
the tenant to create subordinate fiefs within his own fief to
be held of him as lord by the same kind of services as those
by which he himself held. Indeed the logic of the feudal
system required that this process should go on, as far as it
could, if the business of the state was to be adequately cared
for. It was the change in feudal values which created the
problem. If B, who holds of A, enfeoff's C in a part of his
holding, then if B's land escheats or wardships occurs in
his line, A loses the value of all that part which is held by C.
He can claim only the services by which C has agreed to hold
of B, much less of course than the capital or revenue value.
The statute of Quia emptores was an attempt of the overlords to save themselves from a portion at least of this lossY
It provides that in the example given, and all such cases, B
may freely alienate his land but when he does C shall not be
his tenant but the tenant of A owing to him the same proportion of B's service that his land is of B's land. That is, the
statute really means that of the new fief created by subinfeudation all the future feudal incidents shall accrue nol to
B but to his lord A. Theoretically the lord had always been
able to protect himself from this loss, if he desired to do so,
1.0
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if this grant is legal, no other heirs than those specified can
inherit and the chance of escheat is increased. For an
escheat of this kind, under a conditional grant, the term
reversion came to be used; the land was said to revert, to
return, to the grantor. But evidently also, the donee had
no power to alienate away from his heirs, nor had any subsequent holder in the line, since not general heirs or assigns
were named, but certain specified heirs were parties with the
donee in the grant. Each holder in succession had only a
life interest in the land. Such a grant did not convey the
whole fee but a fee off which something had been cut (taille).
The purchaser therefore did not possess a fee simple, but a
fee tail, and he is said to hold en tail- the land is entailed.
The increased chance of reversion which has been created by
the conditional grant is a property right remaining to the
grantor and this he may sell to a third party if he wishes.
That is he may sell his right of reversion. Or he may divide
it and convey away a part of it in the original grant or in
a subsequent one, if he wishes, He may grant the land to
A and the heirs male of his body lawfully begotten, with a
remainder to C his brother, or his daughter, with the same
limitation as to heirs; that is, in this case the land does not
revert, or return, on the extinction of tbe first line specified,
B's, but stays out or remains to the second line,
C's. A right of remainder has been created and a line of
remainder men.
All this was a simple extension of feudal principles and
required no legislation to make it legal. But this was a
decided check on free alienation and the interests of the
later heir, who might wish to sell, would not always be the
same as those of the original donee. As in other cases lawyers and courts were on the side of the free disposition of
property and by conventional interpretation a way was
found to break the entail. The grant was interpreted as if it
were to B and his heirs if he have an heir male of his body,
and, on the birth of an heir male, B was declared competent
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and the land to be transferred to B by a judgment of the
court. By this process the claims of the heirs, of A were
effectually cut off since they would be told that C was the
one against whom they must proceed and not B who really
had the land, and for C's duties a man without property was
carefully selected usually a subordinate of the court. In
time all pretence of an actual trial was dropped, and all that
was necessary was to have the records of the court made out
as if the trial had taken place and to pay the required fees,
The common recovery continued in use until a simpler method
of barring entails was introduced in the nineteeth century,
The other method of defeating the statutes against free
alienation of land, and at the same time of accomplishing a
variety of other purposes, was also a development of an
earlier practice, the practice of nominally conveying property to one person really for the use of another. In law
the ownership was vested in A; in practice the use and enj oyment belonged to B. This method, as developed after the
legislation of Edward I, gave rise to the doctrine of uses,
and in more modern times, in application to a wide variety of
purposes to the law of trusts. Naturally, as in the case of
recoveries, the history has been one of elaboration and the
earlier stages are the simpler, but the development has been
so logical that the simpler serves to, explain the more elaborate.
If A wishes to give an estate.of land to a church or monastery, a thing he cannot do directly after the statute of Mortmain, he conveys it instead to B, stating in the deed the fact
that it is for the use of the church, In law the grant is not
to the church but to the man B. He' is trusted by the donor
to allow the church to have the management and proceeds of
the land. The trust is considerable, because, if he does not
choose to do so, there is no remedy in law. The land is his
on the face of the documentary evidence, and the common law
will not go behind that. The statute of Mortmain, however,
is avoided, because no land has been in form given to the
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CHAPTER VII

THE ORIGIN OF PARLIAMENT
V asH v important as was the legal development of the
thirteenth century for the whole Anglo-Saxon world, there
was taking place at the same time an institutional change
which was of greatly wider influence, for its results were in
the nineteenth century to be extended to the advantage of
all mankind. This change was the transformation of the
great council into parliament which was not quite but nearly
completed before the century closed.
It is accurate enough to call the process one of change,
hut in truth the old great council went on in the new parliament with only slight changes and is present in it today in
the house of lords almost exactly ·as i·t existed under Henry
II. The process by which parliament was formed was the
introduction into meetings of the great council of certain elements of the community which, in the days when unmodified
feudal ideas were ruling, had no standing in it. In tracing
the origin of parliament, we have to trace the steps by which
these elements were introduced and the probable reasons for
the innovation.
A great economic and social change was taking place in
the thirteenth century, one of whose results began to make
itself felt soon after the middle of the century. This change
was the rise to an interest in pUblic affairs of two new classes
alongside the older feudal ruling classes or, if it is too much
to say to an interest in what we should mean today by the
political control of the state, at least to a position of interest
in the influence which public policy might have on their own
affairs. They speedily became also of importance in their
169
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support and resources to the ruling classes, or to the government of the day. These two classes were the knights of the
country districts and the burgesses of the towns.
The knights were of course an older class, one of the feudal
classes, but the change which was taking place in the thirteent~ century made out of them a new class, in some respects
pecu~Iar to England, whose peculiarity and significance will
be dIscussed later. The smallest of the minor barons wh
was the tenant in chief of the king for a single knight's fee
less could never have had any great interest in polo to I
f d l'
I Ica
eu a!lsm. He could have only a domanial court from which
he c?uld hope for no political independence. His military
servI.ce co~ld never have been a source of much pride or
consIderatIon, and his court service to the king, so far as we
can ~eII, was .generally left ~nperformed, performed only on
~peclal o~caslOns.
The declIne in political feudalism, which
III the ~hlrteenth century affected all feudal classes, affected
the kmghts most rapidly and thoroughlyo The demands
connected with the Provisions of Oxford show that fact
c~ear~y. Meantime their class was being enlarged. The dis~Illct:on III anything but form between these minor tenants
III chIef and the rear tenants of single knight's fees, who held
of mesne lords, must always have been somewhat artificial
and rather early in the long reign of Edward I it was even i~
form swept away. All holders of twenty pounds' worth or
la~~ of whomsoever holding were brought under the same
mI~Itary re~ulations and the same distraint of knighthood.
WIth the rIse of prices during the century many holders of
fractional fees also came to have the required income and
became in law knights as they had undoubtedly been earlier
classed by custom. A class was forming, the beginning or
~he coun:ry gentry of England, which finds a chief political
mterest III the management of county business, long in their
~an~s and greatly increased in importace by the itinerant
JustIc: system, and which finds by degrees its personal and
sometImes its public interests not quite the same as those of

o~

0

the major barons. It is a substantial class, of solid position,
of good income and local consideration, and ~ead!, ~s cl,~ss
consciousness develops, to speak for and maIlltam Its own
views and interests.
The burgess class was newer and less strongly rooted, certainly in the past and for the present in the c~untry. Its
strength lay in its increasing wealth through rapl~ly developing commerce and in its possession of ready capItal. England was a producer chiefly of raw materials, and commerce
which centered in the towns was of more importance to the
country than the beginnings of industry, which were as yet
limited. Her freedom from foreign invasion and from destructive civil wars had enabled her to develop at an early
date her future chief staple, wool, and even in the twelfth
century the possibilities of government income to be fo~nd in
the wool trade had attracted attention. By the reIgn of
Richard I the number of chartered towns had noticeably
begun to increase and under John the increase was still more
rapid. The introduction of feudalism at the Norman Conquest had not disturbed the condition of local independen~e
which the Saxon territorial organization had favored, but It
had brought the towns into the possession of the king or of
some other lord, bishops and churches held many. As belonging to a lord, the town formed a part .of his domai~ lands
and was therefore subject to the disabilities and exactIOns of
the serf.
From the limitation of this condition, the practice of conveying all sorts of rights by charter, greatly developed in
feudal times, might relieve the borough more or Ie,ss completely. Rights conveyed by charter to boroughs m England, some to one, others to another, all only to the most
favored, may be put into four classes: 1 freedom from the
lord's domanial rights over serfs, like his right to a fine for
marriage; economic, freedom from ·tolls, the rlight to a fair,
1
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etc.; legal, the right to hold a court, with freedom from
o,ther courts, and from jury trials; and governmental, the
rIght to exclude roy~l offici~ls, to collect themselves the royal
dues, the firma burgt, the rIght to elect their own officers and
to provide for their own local government. ]}fost of the
fully cha~tered boroughs occupied the position of separate
hundreds 111 the county, but a number of them attained before
the end of the middle ages ito the position of counties in that
they. possessed the privilege of electing their own distinct
sh~r:1fs. The 'boroughs of more full right enj oyed the
prIvIlege. of appearing as independent units in the county
court whIch was summoned to meet the itinerant justices.
Notwithstanding the fact that occasionally some person
who stood in no feudal relationship to the king was asked to
be present at a meeting of the great council, it would have
seemed impossible to twelfth century England that men
should be admitted in large numbers to the assembly on no
ground of tenure and as deJegates of non-feudal classes or
communities. It is no slight sign of the decline of feudal
ideas that it did seem possible to the thirteenth. In the
formation of parliament then there were brought into the
feudal great council new elements, not on a feudal basis and
representing classes in the community which Were essentially
~ot feudal. The result was a structural change, very similar
m character to that by which the earlier Teutonic national
assembly Was made over into the feudal great council. It
"":as like tha.t t~e introduction of a new principle of composibon, the prmcIple of representation, But the extent of the
change should not be exaggerated. It should be remembered that there is no evidence to show that these new elements in parliament were allowed during that century any
share in ,its determining and deciding functions Over any
class or interests except -'their own. Also the old great council remained unchanged. For a long time it still acted now
and then alone as parliament, and for a longer time yet
traces of its independent powers and functions survived.
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The new elements were grouped a~ound it for the time being,
not organically absorbed into it changing its nature.
Scholars have not yet come to an agreement among themselves as to the source from which the idea embodied in the
epresentative system, as we understand it, was derived. It
:eems altogether likely that ,the final decision will be that the
idea was derived from one source and the institutional ~orms,
through which it wa:s given expression in the constitutIOn of
the state, from another. At any rate it seems certai~ that
the representative idea is first to be found expressed, ~ la~
guage which conveys something like the mo~ern meanmg, 111
documents relating to the synods and counCIls of the church.
On the other hand it is equally clear that the preliminary,
formal steps by which non-feudal representatives were introduced into the great council were taken entirely free from
influence of the church. v'\That we have, to see in the even:s
as they took place is, first, that delegates of local ~ommum
ties were summoned to the council before there eXIsted any
idea of representation in the modern sense, for that idea does
not mean merely that the delegate reports ,to the assembly a
decision which the local community has already made, but
that he comes with full powers to take part, as speaking for
it and on equal terms with the other members
the assem.bly,
in discussing and settling questions yet undeCIded, questIons
indeed which may not have arisen when he was chosen. And
we have to see in the second place how, as the practice of summoning such delegates increased inr.frequency, the ~epresen~a
tive idea entered, not with its full later clearness 111 the thI1'tee'nth century, but clearly enough to be consciously applied.
From that beginning these two have grown together th:-ough
uninterrupted experience into our present day conception of
representative government.
.
In considering the actual series of events whICh transformed the great council into parliament, we must not overlook the significant fact that no one at the time perceived
that any change of importance was taking place. It at-
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no more than to carry it to the council and to certify it
officially. That this interpretation is correct is made more
evident by the language of the writ issued upon the same day
to the archbishop of Canterbury directing him to convoke
the inferior clergy subject to him, to induce them in the
same way to grant a liberal aid, and to see that they certify
the council at the same date by discreet men the amount and
manner of aid. Clearly the function of the delegates was
to report a decision already reached by the local body.
The modern idea of representation is not to be found here,
except so far as it may be involved in mere delegation, the
knights speaking for the county in making known officially
its decision.
There can be no doubt but that the practice in use at the
time which seems to have been most closely followed in this
summoning of the knights from the counties in 1:254, and in
what they were asked to do, was that long employed in sending the record of a case tried in the county court to the central king's court. The practice was not an uncommon one
and evidence of it occurs frequently in the court records with
all the characteristics of the incident of 1:254. Here was
certainly a direct line of connection between the county
court and the king's council, already established and in frequent use. The action, of the knights in 1~54, was the
same. They brought to the king's council, in order officially
to attest it, a record which had been made in the county
court. That the function which they performed had indirectly much in common with that of the jury is also evident: they made known to the council the local feeling and
opinion proposed. The practical result is not different.
But if the two processes are compared step by step, it will
be clear beyond question that the action of the two knights
in lQ54 corresponds far more closely with that of the knights
carrying a record than with that of the jury.
Already at the date of this action in lQ54 knights had
heen extensively employed in public business for nearly a
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years. We have learned earlier of their employment III the business of the county, under the national
judicial organization established by Henry II, as those who
selected the accusing juries as in the commission of 1194,
and composed them also, if there were knights enough. The
assize juries were composed in the same way and the jury
of the grand assize selected in the same way. The method
by which the four knights who began these processes in the
county court Were themselves chosen was probably, though
not certainly, one of election by the assembly of the court.
It comes to be election at any rate before 1~54. In other
county court business they were also employed; in making a
.record for the county in another court " in testing an essoin
III making a view of lands to determine boundaries, etc.
We have seen them also acting for the local communities in
taxation, a national business, and in some cases, not yet
noted, they had brought reports of an administrative character for their counties to the council. To enumerate the cases
~n the reign of Henry TIl: In l~.~O two knights were chosen
In the county court to assess and collect a carucage for
the county; in 1~~5 four knights were chosen from each
hundred to assess and collect the fifteenth. in 1226 four
knights were summoned from each of eight ~ounties to report to the council on the conduct of the sheriffs in their
counties, and in 1~~7 we have the same summons for the same
purpose from twenty-seven counties; in 1~3~ knights were
to supervise the assessment of a fortieth and in 1237 of a
thirtieth, and in 1~35 and 1~·~~ to assist in the collection of
scutages; again in 1~58, four years after the incident of
1~54, four knights were elected in each county to report on
the sheriffs. The summoning of knights to the council in
1~54 to report for the county a decision which had been
reached in the county court about a proposed tax must have
seemed to everyone a most usual and normal proceeding.
But in 1~54 the knights reported to a sman not to a great
council and their function Was one distinctly limited. The

REPRESENTATIVE KNIGHTS

1'1'1

firist step may have been taken, but it was not a very long
one and much yet remained to do. It may however
. have
a longer step in the thirteenth century than It seems
b
een
'dl
I
to be to us, for the rest followed somewhat rapl _~. .n
September, 1261, Henry III issued writs to the sherIffs III
which he said that the insurgent barons had called three
knights from each county to meet them at ~t. Albans on the
twenty-first to treat with them "concermng common affairs of our kingdom." He directed the sheriffs to cause
these knights to come to him at ·Windsor to hold a conoq~y
WI'th him on the same day where the barons were to meet. hIm
to treat of peace. 3 Apart from the summoning of knIghts
from the counties to meet with some central body, the important thing in this writ is that, both by barons and king, they
seem to have been summoned to discuss public affairs not
previously referred to the counties for decision. For this
reason in spite of the fact that we do not know how these
knights were to be selected nor with what body they were
to meet, we must reckon this case a step in the formation of
parliament..
.
The next advance is clear and covers all the pomts that
could be expected at that date. In June, 1~64, Simon de
~.fontfort, as ruler of England after the victory of Lewes
but in the name of the king, directed that there should be
sent to London to the coming parliament four of the most
legal and discreet knights from each county, elected for the
purpose with the assent of the county and for the wl:ole
county, to treat with the prelates and magnates COl1cermng
the business of king and kingdom. 4 In this incident we have
brought together for the first time eve~ything n.ec:ssary to
make the beginning of the transformatlOn. TIns IS not to
say that the representative idea was y:t present ?r that the
representative system was yet establIshed. Th~s advance
which we have traced is the institutional preparahon merely,
3

.t
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this line of preparation has now gone so far, though it
IS not yet complete, -that it can easily be made to give full
expression to the' representative -idea when the time for that
has come. VVe must not forget also that the writ of June 4,
though in form a Icing's writ, was really issued by the insurgent barons lately victorious at Lewes. An innovation of
this kind made by a revolutionary party, in the full tide of
revolutionary influences, and needing to maintain its internal
union as closely as possible, is not the same thing as if made
by the historical and established government. The final
adoption of the change may even be delayed by such a fact.
Notwithstanding the advance of 1~64, there still remained
one step to be taken in order to complete the line of institutional preparation. This also was taken by Simon de
Montfort and in the same year, in writs of December 1~64
calling the famous parliament of January, 1265. 5 Since th;
battle of Lewes Earl Simon's party among the barons had
grown decidedly weaker and to this parliament were summoned only five earls and eighteen barons and, probably to
get the advantage of his strength with the middle classes, he
caused two knights to be summoned from each shire, and
then in addition, the special innovation of this parliament,
two representatives from each of the cities and boroughs, the
writs being sent in this last case not to the sheriffs as in the
later practice but directly to the towns.
These writs add nothing to the writ of the preceding June
except the 'summons to citizens and burgesses. As the evidence has come down to us, we must say that the summons
of December is less clear and explicit than that of 'June. It
is probable, however, that it -would be understood to mean as
much and be acted upon in the same way. If we make this
assumption, we may suppose at this time as well as in June,
election, representation, and participation in the business to
be done. It is I think fair to say that the writs of June are
as much Simon de Montfort's as those of December, to con5
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sider the two practically one case and therefore to attribute
to him the entire innovation, of which in complete form we
have here the first evidence. This includes not merely the
admission of burgesses but of knights of the shires to full
tandinO' in the great council, to full standing so far as the
;orm of words used in the summons is concerned, whatever
position they may have occupied in actual discussions. Undoubtedly, a's Bishop Stubbs says, this meeting "was not
primarily and essentially a constitutional assembly." It
was a revolutionary assembly of the party of t~e baro~s.
But in the forms observed it was constitutional, eVIdent pams
were taken with that side of things, and it was beyond question the theory of Simon de Montfort and his supporters that
it was legally a great council.
.
Though this parliament of Simon de Mont£~rt cont~llls all
the constituent elements of the historical EnglIsh ~a~hame~t,
lords, county members, and borough members, It IS eaSIly
possible to estimate too highly its influe~ce on t~e future.
It falls still within the age of preparatIOn. It .I~ the be. .
of an epoch of change, not its full fruItIon. To
gmnmg
.
t
call it the origin of the House of Commons III any excep
the narrowest sense, the sense of the occurrence together
for the first time of these neW elements, WQul~ be an err~r.
The act determined nothing, rendered nothmg necessaIY·
It merely foreshadowed what was to be, and its g~eatest
importance to us is as. a sign that the vast economIC and
. 1 h nges which in the end determine the legal and
SOCIa c a
,
.
1 d
constitutional, and which we can trace at work III E~g ~n
from the dawn of the century if not before, were begmmng
to affect the forms< of government. These ultimate forces
were certain to accomplish this result before ver~ long. It
. 't bl at a time when stricter feudal ldeas were
.'h
ne of
was meVI a e
rapidly disappearing and in a regIme whlc was 0
a class so distinct as the burgesses, havIv that
cIasses on.,
.
d
ing so many interests peculiar to themselves.m th.e con ~ct
of government, and having also such rapIdly lllcreasmg
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TRANSITIONAL PERIOD, 1265-95

power and such means of making their power promptly felt,
should be drawn into .the central assembly, not perhaps so
much from any desire or demand of their own as that their
support and concurrence had become important. The same
changes with the same constitutional effects were taking
place in many European states, and in the history of the
movement as a whole the place of England is late rather
than early.
It is of course true that if the burgesses were certain to
be admitted into the older institution, there was nothing in
that fact nor in any other circumstance of the time that
determined the form and character which the new institution
was to assume, and this was a question of vital importance
for the future. Upon its answer depended the existence of
the constitution as much as upon the survival and broadened
significance of the ideas of the· Great Charter, for in the
course of a century parliament was to assume the task of
forming the limit~d monarchy in place of the inefficient
baronial opposition. Before the middle of the fourteenth
century indeed the barons had shown themselves incapable
of the constructive work demanded of them. The Provisions
of Oxford stand as their high water mark above which they
were never able ;to rise. The future of the constitution, the
possibility of the limited monarchy, depended on the character of the new institution which was coming into existence
during this formative age.
To understand how easily a different and far less efficient
form might have been given to this institution, or indeed how
little effort it would have required to have prevented altogether the formation of a really effective parliament, it is
only necessary to study the forms which the institution
assumed during the transitional period of experimentation from 1265 to 1295. In the two later parliaments of
Henry Ill's reign 126'1 and 1269, there is no evidence of
any membership but that of the great council. To Edward
I's first parliament in the spring of 19l'15 four knights were

mmoned from each county and six or four burgesses from
::ch borough through the sheriff, but this form was not foIed again before 19l95. 6 They were summo~ed to treat
l oW
'th the magnates upon the business 0 f tlle k mg dorn . In
"
WI
.
.
ney for
f
19l89l
Edward
after
trymg
to
raIse
mo
t h e aut umn 0 '
tie~
.
. "(xTales by negotiation with the separate coun "
the
111S war m n
and boroughs, called two assemblies, of the five nor .rn
counties at York and of the others at Northampton, to whlCh
~ knights from each county and two repwere summoned fou
fi d
resentatives from each city and boroug:l ,7 It bemg speci f:11
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.

'

'that both knights and town representatIves should h~ve
3 an assembly was summoned to meet 111 Seppowers. I n 128
d
'n
tember at Shrewsbury to decide what should?e one WI 1
David of Wales who had been captured. ~nts we;i:.e::~t
to the sheriffs £01' two knights from eac~ shlIe and h b t~
eac, 0
ty -one towns for two representatIves .from
t
t owen
t t 0 take part
k . hts and burgesses according to the wn s .
mg
D . d 8 The kmghts appear
in deciding the question about aVI.
.
from
but the burgesses may have WIthdrawn
d
to h ave one so,
..
1
ld have
'I'al for' treason, in whIch t ley wou
what became a tI
11 1
no share in law, and by themselves at Acto~, Burne. lave
authorized the so-called statute D.e mercatonbu:ilwhl~~ ~~:
in legal form an ordinance of kmg and coun.
.
d f M y 19190 a great council of bishops and barons, ~n
en 0
a"
ranted the king an aId
full parliament the record says, g
d tl
.
f h' daughter" for themselves an
le
for the marrIage 0
IS
. th
i" 9
community of the whole kingdom as much as 111 em~ ..
Then two knights from each shire were sun~.moned to JOI~~
. J 1 "with full powers to councIl and consent.
the oth ers 111 u y .
.'
the statute Quia
But without waitmg for them to .aIrIVe t
f the knights
d though the 111tercs s 0
emptoreg was passe ,
d' 't I 19194 the
would seem to be directly concerne 111 1.
n
6
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clergy in a separate assembly made a grant to the king and
the lay barons by themselves in another assembly to which
two knights from the· counties had been summoned on October eighth" to consult and consent" in the language of 19l90,
and on the next day two more" to hear and do what we then
enjoin upon them," but no burgesses were summoned. 10 In
the same year the merchants granted to the king an increase
of the duties on wool.
VVhat is especially instructive in this list are the occasions when we find the two forms which were later most successfully employed by the French kings in weakening the
Estates General and reducing them to the service of the
crown - the division of the national parliament into provincial assemblies and its division into distinct assemblies of the
different estates, These forms occur without especial comment or protest. The danger which lay in them was not
evident. Their competence within their separate fields was
not less than that of a full parliament of the next century,
considering the difference of date. Nothing indicates that
there would have been any difficulty in directing the future
development of parliament along the line of these precedents. Indeed the kings for some time continued to negotiate separately with some of the classes to avoid the difficulty of dealing with parliament and were induced to give
up the practice only by the skillful management of the house
of commons in the fourteenth century, and irregularities in
membership continued through the reign of Edward I at
least. It is not necessary to say that if these had been
controlling precedents no parliament would have been
formed in the English sense and no constitution.
VVhat saved parliament and the constitution in this crisis
was ignorance, was lack of experience. Had it been possible
for Edward I to foresee the future in this respect, as it was
for Charles V and Charles VII of France some generations
later, and to understand the danger to the monarchy which
10
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lay in the growth of a strong parliament, he could, so f~r
see and he probably would, have prevented It.
can now '
as We
.
'
It was hardly possible to do this after the close of hIS reIgn;
it was entirely impossible after the deposition of
. l~.
Through all the irregularities of the period somet:lll1 g m
. to b e d'Iscerne,
d For' one thmg
the
the way of progress IS
. .
.
association of representatives of the local co~munlhes w~th
the prelates and magnates in the great councIl was growmg
more customary. There is no evidence as ye~ that rules or
fixed forms were being evolved, but tl~e pra:hc.e was becoming more common. There is also dunng thIS hme s.omewhat
.
f the fact that the representahves were
clearer expreSSIOn 0
.
called to take part in the public business befo:e the curIa
'th the older members. There is nothmg to wara1ong WI
. rk th
rant us in saying that they were invited to anything 1 e e
free discussion of a later parliament, or th~~ the~ were t;
be allowed an actual voice in making the declsIO~ WIs~ed fo .
Both these things are highly improbable, unless ~t be 111 matters which concerned themselves primarily, but 111 .some way
their report as to local opinion was thought to b: ~mportant
and was regarded by those who did make the deCISIon as one
of the considerations in view of which they acted. . The request in the writs that representatives be clothed wIth" full
powers" probably means no more than that they sho~ld
have proper credentials to validate their report and to bmd
the community to the action taken.
.'
It should be evident also from the events of thIs pe1'1od
that it was not alone from a desire to get advance local ~on
sent to taxation that the new elements were brought 111to
the great council. Undoubtedly that was one, perh~ps the
tl've . The new land owning middle class,
' f
ch Ie ,roo
. which waS
forming and was in possession of attractive taxmg resources,
would be very inadequately reached by the older feudal
thods of getting in extraordinary revenues and many of
: : boroughs, those outside the royal domain, not at all.
The feudal principle of an advance consent to an extraor-
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dinary tax had been so deeply impressed upon the consciousness of government by the events of the thirteenth century
that it had not been violated since 11215, and it is not to be
wondered at that it expanded, with expanding taxation, to
all forms of revenue. But it is clear also, it is especi~lly
clear in the writs with regard to the trial of David, that the
government equally wished to know the opinion of the communities about questions of policy, especially about those
involving an element of unusual doubt or entailing extra
expense. With medieval difficulties of intercommunication
and in the absence of all modern methods of expressing and
collecting public opinion, bringing together in one place wellinformed and instructed delegates was the only method possible of ascertaining or forming the opinion of the whole,
and this would apply both to questions of policy and to
taxation. This fact is to a large extent the key to what
takes place. Form and purpose will be clear to our minds
if we can make real to ourselves the problem presented by
the difficulties of thirteenth century intercommunication at
the time when men became more conscious of common interests and of new classes whose opinion should be known
and whose resources should be made available for public
serVIce.
'I'he experience of thirty years was gathered up and, in the
opinion of later times, confirmed and secured in the so-called
model parliament of 1~95. It is in this sense, as a culmination of past progress, that this parliament can be called a
model, not as stating the ideal nor as copied in the future,
for neither in composition nor in organization did it serve as
a model. It was however an unusually complete representation of all classes in the nation. At the end of summer,
1~95, Edward I was in the midst of serious difficulties.
An
expensive struggle with Welsh rebels had only just closed;
war with France was still going on and with Scotland just
beginning. He needed and wished to feel both that he had
the support of the nation behind him in his foreign policy
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and that they were ready to bear the heavy expenses necessary. Both motives acting together in Edward's mind
undoubtedly account for the character of this parliament,
In addition to the old great council, the prelates and
magna tes, there were summoned two knights from the
counties and two burgesses from the boroughs,12 and also
representatives of the lower clergy under. the so-calle.d premunientes clause in the writs to the archbIshops and bIshop,s,
these representatives of the clergy forming an element III
this parliament which did not beco~e p~rman:nt. When the
parliament came together it orgamzed Itself III three ho~ses,
·
t tl three" estates" of feudal socIety:
.
. d h
correspond mg 0 le
the first the clergy, the second the barons, an,d the t~H t e
burgesses. The knights joined the barons I~ formlllg the
second estate, to which according to feudal Ideas they belonged. Each estate also taxed itse~f separat,e:y and a~ra
different rate from the others, ThIS composltIon and
ganization corresponded to that which became pe:ma~ent
in the French "Estates General" which was commg l~to
form at about the same time. It evidently meant nothm.g
to Edward in the way of rule or precedent. Twelve. of hIS
twenty later parliaments contained no representatIves of
counties or towns. Three only followed the model of 1~95,
Many students of the period have attributed to Edward
I in summoning the parliament of 1295 a clearer idea of the
representative system and a more deliberate purpose to
embody it in a permanent legislative organ of the central
government than the facts will warrant. Edward was. one
of the greatest statesmen among English kings but, If he
could have foreseen the future to this extent, he w~uld be
the greatest statesman in history. His stat,esma~shlp. c~n
sis ted in seeing clearly what he had to do, chiefly I~ bUlldI~g
up the greatness of England as he understood It, and m
knowing how to adapt to his purposes the tools he had to
work with, not with entire but with remarkable success.
12
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He probably knew nothing about the use of the Roman
maxim, in the writs of 1295, which is often referred to in
this connection ~ quod omnes tangit ab omnibus approbetur,
what concerns all should be approved by all- until he saw
it in his writs; then it probably meant no more to him, or
indeed to the person responsible for its use, than the earlier
phrases already commented on. What Edward and the men
of his time were really doing, we can see clearly enough
because we know what the later history was to be, but they
could not, and here, as in so many other places, the permanent result was not planned nor deliberately intended.
Indeed we have no right to say that what was done in England to the end of the thirteenth century was different in
character or meaning from what was being done at the time
in most countries of western Europe. What gives to the
English parliament its great place in history is the use which
was made of it, the meaning which was given to it, after its
age of origin was past.
N or is it like] y that anyone proposed to make parliament
finally correspond in the elements of which it was composed,
as really was done, with the assembly of the itinerant justice
court as that had been determined by the reforms of Henry
II. The writs of the middle of the century calling the
county court to meet the justices indicate the union in it
of three different elements, the barons, including the clerical
barons, the freemen, and the burgesses, with the knights
standing between the barons and the freemen. At the end
of the thirteenth century it was still uncertain with which
element the knights would permanently identify themselves,
but it was even then clear that two new elements which had
no place in the older great council had been added to it,
making it correspond in the classes composing it to the county
court. These two elements have remained in parliament distinct from the baronial and from one another down to the
present time in theory at least.
Finally these additions had the effect of carrying through
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in the great council a structural change, making the new
institutionally different from the old. It was a change
which was in character and significance closely similar to
that by which the Anglo-Saxon national assembly had been
made into the great council of the feudal age. It was
brought about, like the earlier change, by the introduction
of a new principle of composition, the principle of representation , or what was to be representation in the end.
.
The period of the origin of parliament may fairly be s~ld
to close with the parliament of 1~95, but as yet the new lllstitution was unformed and its future place among the institutions of government uncertain. To the great work which
it was in the end to do in the formation of the English constitution, the protection and carrying forward of the tradition begun by Magna Carta, the accumulation of precedent
upon precedent by which the limited monarchy was created,
it was still unequal. For the present the less trustworthy
and consistent baronial opposition, which had made the beginning, must ca~ry it forward if it was to be continued.
It is an interesting fact that almost immediately after the
parliament of U9'5 the next step forward was taken and th~t,
upon the principle then laid down, almost the whole parhamentary advance of the next century was based.
The grants of the parliament of 1295 did not relieve Edward of his financial troubles. These continued rather to
increase because of the difficulties and ill-success of his war
with France and Scotland. Neither barons nor commoners
were as interested in the war as he, and he found it impossible
to obtain by regular grants the money which he needed.
The clergy also were resisting taxation by the state and were
commanded to do so by the bull C~ericis laicos of Boniface
VIn of 1~96.13 In these circumstances Edward believed,
no doubt honestly, that he was justified by the necessity of
defending the realm in levying taxes without previous consent, and he excused his action in appeals to the nation on
;lS
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this ground. He obtained the form of a grant from the
barons and the towns in an irregular assembly which was
neither in summons nor in composition a parliament or great
council. He seized the wool which the merchants were about
to export, giving tallies for it with a promise of repayment,
and .he practically outlawed the clergy and seized a 0D'ood
porbon of their lands.
His exactions were a great burden upon the people of aU
classes and excited general opposition. The great barons
had other reasons which led them to oppose the king, as a
class in the Quo warranto proceedings, and as individuals in
grievances peculiar to one and another. They furnished the
leaders of the opposition as in 1215 and 1258, but we must
recognize here, as appearing more plainly than before, the
influence of personal reasons and selfish motives. If the
barons took advantage of the general situation to serve to
some extent their own ends, there is no doubt but that the
general situation did exist and that it was in truth what
would have been regarded by a later age as a constitutional
CrlSIS.
The full meaning of such a designation was no doubt
beyond the minds of 1297, and yet it was the constitutional
point which they settled and it was into constitutional form
that they threw the settlement. The demand of the barons
and the concession which they secured were manifestly in
line with the work of the baronial opposition earlier in the
century, and the result forms the greatest advance in the
development of the limited monarchy since Magna Carta.
In spite of all the opposition of the barons and of their refusal to serve with him, Edward went on with his preparations in the summer of 1~97 to cross with an army to
Flanders. About the middle of August the barons presented
to the king in their own name and that of " the whole community of the land," a formal statement of their grievances
which they desired the king to redress. They complained
of the heavy burden of taxation which reduced them to poverty; that they were not treated according to law and cus-
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tom; that the provisions of Magna Carta and the Charter
of the Forest were not observed; and of the new customs
duty which the king had imposed on wool and which they
declared amounted to one fifth of the value of the land.
Edward, about to sail, dodged the issue. He could not
answer, he said, without his council part of which was alre~dy
in Flanders, and he did sail on the twenty-second, leavIll~
his son, the young Edward, as regent to gran~ the barons
demands, for there can be no doubt but that It was understood that he should do so. Early in October the concession was made by the son, and under date of November
fifth it was confirmed by the father in a formal grant known
14
as the Confirmation of the Charters.
es 6 and 7 are the essential ones of this document
. in
.
Cl aus
permanent influence on the future. After an enumeratIon III
the 5th of the taxes and exactions of Edward, the 6th ~e
elares: "moreover we have granted for us and our hell'S,
as well to archbishops, bishops, abbots, priors and other folk
of holy church, as also to earls, barons and to all the co~
munity of the land, that for no bu~iness from ~enceforth wIll
we take such manner of aids, mlses, nor pl'lses from .our
realm, and for the common profit thereof, saving the ancIent
aids and prises due and accustomed." Clause '1 relates to
the neW custom on wool, " the maletote," and provides th~t
the king " shall never take this nor any other without th~H'
d will' saving to us and our hell'S
common assen t a nd goo
'
the custom of wools, skins and leather granted before by
the commonalty." The reservation to the king in clause.6
corresponds to that in Magna Carta chapter 12 and that ~n
clause 7 refers to the" ancient custom" granted Edward III
1275. In a document from the same time whose exact or~
igin we do not know, perhaps a statement of the barons
demands, perhaps an unofficial abstract of the Confirm~
tionp but known to later times as the" statute" D(J taUagtQ
14
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PRINCIPLE OF TAXATION

1Wn concedendo, though it was certainly not a statute,
tallage is included among the exactions for which consent
must be obtained. It is probable that the word was used
in mere carelessness, for that age had not forgotten what
tallage was. 16 As an exaction from serfs, theoretically at
the lord's disposal with all their property, tallage was not
a tax but a return upon capital invested, an altogether different matter. As such the barons had no right to insist
that the king should give it up, and he had no idea that he
had done so, for he laid a tallage on his domains in 1304.
The document of 1297 is called the Confirmation of the
Charters, but the name gives no indication of its place in
the history of the constitution; it rather conceals it. As a
part of the foundation on which the constitution was built,
the Confirmation is hardly less important than the Great
Charter itself. If we except the two fundamental principles which underlie everything else, the most important provision of the Charter in its bearing on the building up of the
constitution was that previous consent must be obtained
for any extraordinary tax, for any not included in the CUIjtomary feudal payments. The language used is feudal but
usage gave to the word" aid" a wide range of meaning, and
no doubt to the men of that time such non-feudal forms of
taxation as had occasionally been levied, if they thought of
them at all, would be covered by it. However this may be,
the principle expressed 'became the ruling one for the century not merely for feudal but for non-feudal taxation, and
what is characteristic of the century is the steady growth
of non-feudal taxation, as we have already seen. That this
provision of the Charter of 1215 was left out of Henry Ill's
reissue in 1~25, which became the Magna Carta of the law,
made no Jifference with the practice. The requirement was
a part of current feudal law, and it was more consistently
obeyed than some of the provisions which remained in the
Charter. What the Confirmation of the Charters of 1297

did was to restore it to the tradition of Magna Carta and
pledge the king and his heirs strictly to observe it, not now
however expressed in feudal language but broadened out to
cover all the non-feudal taxation of which the time had
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knowledge.
.
There can be no question but that the men who framed thIS
document intended to cover all forms of taxation, except
the feudal dues, and believed they had done so. And in the
future whenever this issue was squarely raised this was the
interpretation which was placed upon the principle. From
this date on it was never called in question, as a fundamental
rule of action, by any English king. Successive kings might
try to avoid its effect by inventing new forms of revenue to
which they could say it did not apply or by unwarranted
extensions' of old revenues, but from 1297 it was definitely
established as a fundamental law of the constitution that the
king was dependent for his revenue upon.a previous. gra~t.
It is in the form given it in the ConfirmatIon that thIS prInciple becomes the foundation of the power of parliament
in the fourteenth century and ultimately of the whole constitution.
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START OF REPRESENTATIVE SYSTEM

CHAPTER VIII
THE GROWTH OF PARLIAMENT
The two great ages in the growth of parliamentary power
in the history of the constitution are the fourteenth and the
seventeenth centuries for, although there was also great
advance in this particular in the sixteenth and nineteenth,
the relative advance in these two ages of progress, as determined by the point from which they started, cannot be
compared with that in the former two. If the end of the
fourteenth century was to see parliament firmly established
in its own place in the state, in possession of a considerable
body of definite rights which it had defended successfully
against the Crown, and clearly to be recognized by us as
already the successor of the baronial opposition to be the
protector of the fundamental principles of the constitution,
it was sumething very different at the beginning of that
century. Notwithstanding all the progress of the thirteenth
century, parliament entered the fourteenth still vague and
formless, with composition, organization and methods of
working still undetermined.
So accustomed are we to think of the English constitution as one in which parliament, or more specifically the
house of commons as representing the nation, is in supreme
control of all the functions and operations of government
that it may require an effort for us to remember that at the
beginning of the fourteenth century we stand at the beginning of parliament as the organ of representative government not merely in England but in all history. What
it was to be, the share which it was to take in actual government, was still to be determined. As yet nothing was
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fixed; the rights and functions of the new institution were
vague and undefined; nothing was known even of it~ pos~
sibilities. As the successor of the feudal great counell an
heir of the principles into which feudal consent to taxation
had been transformed during the thirteenth centur!, that
each class in the community should give consent to Its own
taxation, parliament had a starting point of the greatest
strategic value from which to begin its advance to power.
How conscious parliament was of the meaning of this ~d
vantage we hardly dare to say and at most it was a startmg
point only. In all probability we must say, ~s of the age of
formation just before, that it was the practIcal purpose of
the moment rather than any theory of government or fo1':sight of a free constitution, that determined each step as It
was taken.
The struggle to win full control of nationa~ re~enues and
expenditures was to be long and severe. In legislatIon hardly
even a starting point for the new institution had. yet been
found and in the determination of the general polIcy of the
gover~ment, parliament foresaw its own future so ~i~tle that
it sometimes vigorously repudiated such an amblhon. and
laid the foundations of its later power in entire unconscl~us
ness of what it was doing. Yet to secure these three tlllngs
was necessary before modern parliamentary gove~nmenl
could come into existence: complete control by pa.rhament
of all national revenue and expenditure; the e~clusl~e exer"
cise of the legislative right by parliament, mcludmg the
house of 'commons as an equal partner in every act; and the
power to determine the general policy which at any moment
of time should give chamcter and purpose to the government. At the end of the fourteenth century no one of these
had been so far secured as to be beyond future danger, b~t
great progress had been made towards the~ all and. m
regard to the first at least but little comparahvely speakmg
yet remained to be done.
If parliament entered the fourteenth century still vague
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and formless with respect to its composition and its own internal organization, these questions were speedily settled.
Steadily it became more and more the understood thing that
a parliament of full powers should contain the two new elements, the representatives of the counties and of the towns.
The great council meeting without the new elements retained
for a long time something of its old powers, and even the
small council acting with the king, in ways that infringed
upon the field of parliament, but from this century on these
were merely survivals of steadily diminishing significance. A
true parliament with full legislative and other rights is the
new institution, not the old.
The :final form of organization was closely connected with
the final method of composition. The ecclesiastical element,
the representatives of the general clergy, withdrew before
the middle of the century to perform their parliamentary
duties in assemblies of their own, called "convocation,"
which had existed as legislative assemblies of the clergy for
a century. This act of theirs was brought about by their
determination to keep in their own hands the right to grant
their own taxes and, while it is evidence of the thirteenth
century right of each class separately to decide what it would
give the state, it indicates to some extent a fear on their
part that this was a disappearing right. They continued
for some time to be summoned to parliament by the
premunientes clause, ·but they did not attend as an estate,
and retained the right separately to vote their taxes until
1664. By their withdrawal parliament was left to be composed of the second and third estates only, for the bishops
and abbots remained in the house of lords as barons, as members of the great council, not as clergy.
By this renunciation of the clergy, however, the - question of the number of "houses" in the new institution was
not definitely settled. In the thirteenth century the practice
of uniting the new elements in one assembly with the great
council had been common. In Europe at large practice Was
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not uniform. In Aragon the knights formed a house by
themselves in most states they joined the barons. In
Sweden t~ere were four houses, the representatives of the
country freemen acting by themselves; in Scotland there
remained only one. Nearly everywhere however the representatives of the towns formed a separate part of the assembly. In England the problem was: ~'ill the knights finally
associate themselves with the barons m the upper house or
join the burgesses in the lower. In the first part ~f the
reign of Edward III the question was settle~. In ~plte of
the fact that they were drawn from an arIstocratIc la~d
owning class, a minor aristocracy, the knights joined WIth
the commercial class of the towns to form the house of
commons. This peculiar result in England was no doubt
due to peculiar conditions which were briefly indicated m
.
the last chapter.
The merchant burgher, the political equal of the mmor
baron in the county court, was in fourteenth-c~ntur! England regarded as his social equal also, marrl~d. hIS sons
and daughters into knightly families without eXCItIng oppo't'
and found no obstacle to the purchase of land or even,
SI lOn,
.
f h'
if he wished, to the foundation of a knightly famIly 0 • IS
n "iVhile
barriers of custom and interest were bemg
ow.
t
b .
raised between the great and minor barons, they were emg
broken down between the latter and the burghers. In the
fourteenth century the English knights finally found themselves more at home with the burgesses, and the house of
commons was formed by the combination of these two classes.
This is probably all that we need to say by way of explanation, the knights found themselves more at home with the
burgesses.
This unintended event probably had much to do with the
rapid advance of parliament in power during the fourteenth
century, for that advance in reality was not that of both
houses of parliament equally but of. the house of c~mmons.
The house of lords considered by Itself was relatIvely of
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less importance at the close than at the beginning of the
century. The house of commons evidently had in that age
admirable leadership, a high degree of self-confidence, and a
feeling of equality with lords and royal ministers which were
not generally characteristics of the third estate in the Europe
of that day nor for long afterwards. The bicameral legislature has been highly praised by many students of politics
and by some has been attributed to the political genius of
the Anglo-Saxon race. In nearly all constitutions deriving
from the English it has been the preferred form, and the
choice has vindicated itself in practice. It should be clear
however from the history of the formation of parliament that
in the fourteenth century it was not the result of deliberate
choice, fhat there was no exercise of political genius in the
matter, but that accident, the withdrawal of the clergy,
largely determined the result.
It must be noticed also that the formation of parliament
created, if not precisely the house of lords since that was the
old great council, at least the peerage of England as that
came to be understood later. Undoubtedly the essential
fact in this creation is that parliament received its definite
constitution before any idea of a nobility, of a modern social
nobility, took the place of a baronage. The peer was summoned to the house of lords as a baron for a given barony
which could be held by only one man at a time. The other
members 'of his family had no place in the house of lords
but were free to go into the house of commons and were
held as commoners in all legal matters. From this fact
largely it happened that the English nobility never become
a caste with closed ranks and privileges hereditary in all
branches, but was constantly reinforced from the commons
and constantly reinforced the commons with its own best
blood.
In entering upon the period of its growth parliament had
one foundation stone of power already laid for it in the
principle of the Confirmation of the Charters of 1~97 that
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the king must depend for his revenue upon a previous grant.
It seems quite certain, however, that parliament discovered
only by degrees the use which it could make of this principle
in fortifying its position in the state, and that it discovered
even earlier that the principle was not quite so comprehensive as the men who framed it probably intended it to be.
lt was the beginning of a foundation, but the real work of
building up the power of parliament had still to be done.
1£ it was to be accomplished, the three things already indicated upon which that power depended had first to be accomplished: first, the establishment of the control of parliament over all forms of public revenue; second, the establishment of the right of the house of commons to an equal
voice in all law-making; and third, the establishment of the
right of parliament to supervise and direct the general policy
of the government. Progress towards these ends, more
rapid and' farther in some directions than in others, forms
the history of the fourteenth century.
Almost immediately after the Confirmation of the Charters
the next step forward was taken, the first in the slow process
of learning how to use against the Crown the weapon which
19W7 had furnished. The guardianship of the constitution
which was beginning to form was still in the hands of the
baronial opposition, as we have seen, rather than of parliament, but the new step was the first move in the sl~w
crossing over of constitutional development from the hne
of baronial to that of parliamentary supervision and protection. Edward II was successful before he had been many
months in possession of the throne in exciting against himself
a vigorous and determined opposition, and, though we must
notice that this opposition to Edward II was the most shortsighted, narrow and selfish of any down to its time, i: st~l1
did follow the precedents of the thirteenth century, It dId
throw its demands and results into constitutional forms,.
and it did carry farther the fundamental principles of
Magna Carta. In the parliament of 1309, a parliament of
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the new type not a mere great council, a grant of taxes was
made to the king" upon this condition" that he give attention t~ a certain list of grievances attached to the grant,
of whIch the commons complained, and find a remedy for
them. The list in itself is not important and marks no constitutional advance. It was also a generation or more before the attaching of conditions to grants of money became a
recognized feature of parliamentary procedure, and we are
hardly justified in beginning with 1309, or with any of the
less complete instances which preceded it, the continuous
history of parliament's use of the financial necessities of reluctant kings to force them to grant reforms. It is interesting, however, to notice how quickly after it became possible, the new parliament began to make experiment with this
weapon, and certainly to establish the precedent afterwards
followed.
The reign of Edward II (1307-13£7) was of value constitutionally, not so much in the positive contributions which
it ~ade towards the up-building of the limited monarchy,
as III the precedents it established of 'coercion of the king
which were of assistance later in constitutional crises of a
more real kind. A new clause in the coronation oath recorded the progress which had been made since 1£15 in clearer
conception of the fundamental principles of Magna Carta.
Edward was asked: "Sire, do you grant to hold and keep
the laws and righteous customs which the community of
your realm shall have chosen, and will you defend and
strengthen them to the honour of God and to the utmost of
your power?" In 1311 the barons, following the precedent of 1£58, put the Crown once more into commission in
an act called the " ordinances" and made the filling of all
the great offices dependent on the consent of the baronage. 1
The ordinances regulated many matters according to the
views of the barons, but they werentirely in the spirit of
the Provisions of Oxford and they did not advance the con1
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stitutional development beyond that point, except by making \
a new and more recent precedent.
In 13££ the king was again strong enough to secure the
repeal of the ordinances in an act of parliament whose constitutional importance has been greatly exaggerated. It
contained this sentence: "The matters which are to be
established for the estate of our lord the king and of his
heirs, and for the estate of the realm and of the people,
shall be treated, accorded and established in parliament by
our lord the king and by the consent of the prelates, earls
and barons, and the commonalty of the realm, according as
it hath been heretofore accustomed." 2 These words have
been supposed by some to secure the constitutional rig~t of
the commons to a voice in all legislation, and by others 111 all
legislation of a constitutional character, but both inferences
are improbable. The language plainly indicates that no
change in past practice was intended, and as a fact non~ was
made, for it was long before either of the suggested ngl~ts
was gained by the commons. It is not likely that any specIal
emphasis was attached to the word" commonalty," ~nd the
sentence does no more than to indicate the advance whIch had
been made in recognizing the place of parliament in the
state.
In 13£7 King Edward was deposed by a revolution which
left him without support. The reason for the deposition
was personal hostility to the king, but the" Articles" of accusation placed it upon constitutional grounds,s. a~d the
precedent rendered a valuable service in the more slgmficant
cases of Richard II and James II. The real work of the
baronial opposition in the reign has been. well summed ~p
in these words: "The best that can be saId of the baromal
opposition in general is that it sought to subject the ki~g,
no less than his people, to the rule of law. The great prIllciple contained in Magna Carta that the king was under the
2
3
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law, was very open to misinterpretation, and the policy of
the barons partly lay them open to this charge. Viewed
from the best light the aims of the opposition were to secure
the omnipotence of law and to lessen the powers the king
might exercise to the detriment, or in negation, of law."
In the remainder of the century, in the reigns of Edward
III (1327-1377) and of his grandson Richard II (13771399), large additions were made to the positive laws of the
constitution and the way prepared for others at a later
time. These were chiefly, as has been already said, in the
increase of the power of the house of commons in the government.
It was in the control of taxation that the greatest progress was made in this age, and from the starting point which
parliament thus secured in its sole power to provide revenue, it even reached forward to begin the practice of examining and criticizing the way in which the revenue was
used. The men of 1297 when they pledged the king in the
Confirmation of the Charters to take no taxes without previous consent may have thought that they had cut off all
important sources of revenue, but within a few years they
discovered their mistake. The largest and most lucrative
product for export of the England of the fourteenth century was wool, and English wool was the chief supply of
the rich manufacturing cities which had grown up in the
Low Countries across the Channel. The foreign merchants
who traveled through England to buy up the wool from the
monasteries and manorial lords were not interested in the
English constitution nor in the problem of controlling the
king through taxation. On the other hand, they were
greatly interested in the protection and privileges which the
king could give them in the port towns, in the markets, and
on the highways of the country,4 and they stood ready to
pay him for what he had to give. Even the native English
merchants, though comparatively few in number, were not
4

Cf. Stubbs, S. C., 496-497.
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oblivious to the immediate advantage. It was a simple matter
to arrange between the merchants and the king an export
duty on the sack of wool which was easy to collect and
richly productive not merely from the size of the crop b~t
also from the high money value of the pound of wool. ThIs
was a difficult matter for parliament to deal ",ith because
Edward III argued with much plausibility that the foreigners
id the tax and though parliament detected the fallacy and
pa'
. 5
insisted that the tax was deducted from the purchase pnce,
't was only towards the end of the reign that the king was
~nally bro'ught to renounce the practice for ~ood and all.
This method of raising new customs duties by separate
negotiation with the merchants was based no doubt on .the
thirteenth century principle of separate class taxatIon.
There was also left the king by express sanction in the Confirmation of the Charters the possibility of raising some revenue by the old feudal aids and other payments. Of these
the only source of revenue approaching the character of a
s
tax was the right to tallage the domain towns.
Tallages
were taken in 1304, 1312, and 133!2. But the towns ;vere
now speaking with so weighty a voice ~hat it was ~ot lIkely
that they would long submit to an arbItrary exactIon, made
even at infrequent intervals. In 1332 at the request of parliament, which granted a general tax, Edward III withdre;v
the tallage and promised that he would not make use of It
again except" as had been done by his ancestors." In for~
this was really not a renunciation, but tallage was not agam
demanded.
The power of separate negotiation with the merchants
was a more serious matter because of the annual recurrence
of the tax, the value of the wool crop, and its re:a tion to the
wealth of the country. In 1303 Edward I WIth the merchants established the parva or nova custuma on wools and
other articles. This was annulled by the ordinances of
5 Compare A. and S., No. 65, p. 110, with No. 68.
e Stubbs, S. C., 497-498.
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1311 but renewed by Edward II in 13~~ and confirmed on
the accession of Edward III, who later with his council
imposed other taxes of the kind. Repeatedly parliament or
the commons petitioned against these exactions or attempted
to set up a precedent in its own favor by granting a similar
tax .. In 1~53 the .nov~ custuma was made a legal grant by
parlIamentary actIon Incorporating into it the statute of
Staples. In 1340 it was solemnly enacted, as one of the
conditions of a grant of money, that no charge nor aid
should henceforth be made but by the common assent of
the prelates, earls, barons and the commons and that in
parliament. 7 This act was intended to reme~y the defects
of the Confirmation of the Charters, but the king yielded reluctantly, and it was necessary to repeat the prohibition in
136~ an~ 1371. It can be said however that the precedents
of the reIgn do fill out the deficiencies of the Confirmation of
the Charters, so far as experience had yet revealed them,
and vest the granting of all legal revenue, not now in the
vague " common consent of the realm," as in 1!t97, but
clearly and definitely in a parliament of which the house of
commons was a fairly equal part.
Through these experiences also parliament was brought to
a full understanding of the nature of the weapon which its
control of taxation had given it. In 1339 the commons
complaining of grievances, postponed a grant to the nex~
parliament and in 1340 drew up a formal list of reforms
which they attached as conditions to their grant and which
the king consented to make. 8 In 1344 the same precedent
was followed, and in 1348 it was insisted that the redress of
grievances must precede the granting of a tax, and the
precedents of 1340 and 1344 were followed on an even
larger scale.
.
The long war with France which fined so much of the
reign of Edward III Greated a situation peculiarly favorable
7
8
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A. and S" 10.9-104.

PARLIAMENTARY APPROPRIATIONS

203

to parliament. The king was in constant need of money
and it would very naturally seem to him more than once
that what he expected to gain in France was more important
than the concession which parliament was at the moment
demanding. No earlier English king had been obliged to
ask for such frequent grants of money as Edward III. To
the members of parliament, not familiar with the heavy expenses of the war, it seemed not unnaturally that the money
must somehow be wasted. They were disposed to demand an
explanation and to say to the king: What have you done
with the money which we gave you last year for this same
purpose? The king knew very well, however, the weight of
expense which the war entailed, and it may quite likely have
seemed to him that an easy way of proving his faith was to
allow parliament to elect the treasurers who should collect
and spend the money granted, and to allow the treasurers
to exhibit their accounts in parliament, or to let them be
audited by a parliamentary committee.
In 1340 a parliamentary committee was appointed to
examine the accounts of the collectors of the last grant.
In 1341 it was enacted that commissioners should be appointed for the same purpose. In 1344 parliament demanded that the money granted should be spent for the purpose for which it had been asked. In 1348 it granted money
specifically to defend the realm against Scotland. In 1353
the wool tax was to be used for the war alone. In 1377
parliament appointed two persons, sworn in parliament, to
receive the money granted and to spend it for the war and
for nothing else. 9 Edward knew the honesty of his own
intentions and what interested him most was that by such
a simple expedient parliament could clearly be convinced
that the king had spent the money as he had engaged to
spend it. Neither the king nor parliament understood what
was involved in tlus innocent-seeming beginning. It was in
truth the starting point of parliamentary appropriations, of
9

A. and S., 136-137.
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appropriating the national revenue to government expenses
in detail, which modern Anglo-Saxon parliaments practically regard more highly than the more fundamental right
of granting the revenue, because it secures in a high degree
though indirectly a control of government policy. If parliament refuses an appropriation for a specific purpose,
government must abandon that purpose. No one in the
fourteenth century, however, saw this possibility and though
the practice begun under Edward III became the rule under
Richard II and was carried still farther in the Lancastrian
period, parliament was not fully enough developed even in
the fifteenth century to understand all that this right might
mean and to defend it. Modern appropriations to minute
details of government expenditure had to await the full establishment of parliamentary powers at the end of the seventeenth century.
It was an easier and simpler matter to establish parliamentary control of all taxation than to secure the equal voice
of the house of commons in all legislation. In taxation an
old process, the granting of money by the separate estates,
was naturally inherited by parliament and merely expanded
to meet new conditions. In legislation there was much less
to inherit and expand. Legislation, as a process in which
the actors had a clear consciousness of what they were doing, was newer than taxation. There had been ~uch legislation during the feudal age but of a different type from
the modern. It was closely associated with the judicial
functions of the assembly, and in feudal theory the actual
decision that a thing should be law was the king's act only,
as the decision in a law-suit was his alone. In both cases
the decisions must be with the advice and assent of his
barons, but in both cases his veto was absolute and no initiative belonged to the barons except by way of petition. The
new rcpresentative elements which had been united to form
the house of commons appeared nowhere in the feudalprucess
of legislation, except as knights may occ~sionally have at-
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tended the great council cas minor barons, probably without
influence on its conclusions.
Change had been slowly coming on in the thirteenth century. A more definite idea of law had been growing ~p.
Before the middle of the century the distinction was begmning to be felt between enacted law and the law which was
custom only. The word "statute" was coming into use
and the statute itself was being recognized as something by
which the courts were bound whatever the custom might
be. As yet the distinction between the old method of legislation and the new, between statutes and ordinances, could
not be made, though both words were in use, because the
new method had not yet begun. It was in that century,
however, that the rise of the third estate to a new position
in the community began to affect the process of legislation,
as we have seen in the enactment of the statute De mercatoribu,s. The model parliament of 1~97, though so far as
we know it did not legislate, may be taken to date the admission of the new elements to the possibilities and rights in
legislation of the old great council. But it was at ~rst to
no more possibilities or rights than the great councIl had;
parliament in the fourteenth century had no right of initiative except by way of petition, and the king and the great
council, or the king and his small council even, had for some
time an equal right to legislate.
In this situation we have the elements of the parliamentary struggle of the fourteenth century over legislati~n.
We have also the fact clearly indicated that the chIef
practical difficulty to be overcome in establishing modern legislative methods was not to get the right of the house of
commons to start the process of legislation by petitions reCognized. That was an easy matter. The .diffi:ulty was .to
establish an exclusive right for the new legIslatIOn, to dnve
the older method of council legislation completely out of the
field and limit all law making to parliamentary petitions.
This was the purpose which the house of commons. set before
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itself in the fourteenth century, perhaps Ullconsciously, perhaps because it seemed to be the only way to accomplish the
practical purpose they had for the moment in view, and so
great was the task to prove that it was not completely accomplished until many generations later.
A part of the difficulty was to make sure that the statute,
as recorded on the statute roll, conformed to the petition of
the commons. The practice inherited from earlier times
was that the formal statute to be entered on the roll was
written out from the petition and usually after parliament
had dissolved. This gave to the king an opportunity to
tamper with the statutes' of which he did not approve without making a square issue at the moment with parliament.
In some cases nothing was done; the petition was quietly
passed over. In 1341 Edward III refused to recognize as a
statute the demands of parJiament to which he had
formally consented before the dissolution. Sometimes a saving clause was introduced into the statute changing its effect;
sometimes it was left without provision for its execution;
sometimes additions were made changing its application.
.The abuses from these unsettled practices were more extreme
in Richard II's reign than in Edward nps, but in the earlier
period a consciousness of the principles involved was growing. In 1344 and 13'77 parliament petitioned against
statutes made by king and clergy without consulting it. In
1340 parliament itself appointed a committee to convert its
petitions into statutes. In 1348 it insisted that the answer
given in parliament should' not afterwards be altered. The
statute of laborers was first. in. 1349 an ordinance and afterwards a statute. The same was true of the statute of the
staple in 1353. In 1363 parliament was asked whether it
preferred that legislatidn· on a given subject should be by
ordinance or statute and it chose the former in order that
amendment might be easier, showing that ordinances were
not considered of so permanent a character as st~tutes.
Practically in the fourteenth century the right of the com-
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mons to have a voice in the making of every statute law was
indeed conceded, but this concession did not entirely solve
the problem. King after king, who des~red a little ~~re
freedom in the making of laws than parlIamentary restrlCtions allowed , found a suggestion in the tradition of the
. d
powers which king and council had once possessed, and tne.
to galvanize something of life into the survivals of counCIl
legislation in ordinances and proclamations, as he tried to
escape complete financial dependence by inventing neW forms
of revenue. Even today the " order in council," which is
the surviving descendant of the older form of legislation,
though now made under strict parliamentary supervlSlon,
has a wide range of possibility. We easily remember the
part which such orders have played in affecting relations
between England and the United States, and a modern E~g
lish scholar has said of his country: "the extent to which
we are governed at present by orders which. hardly c?me
within the direct cognizance of the legislature IS much Wlder
than most people are aware of."
.
In the third particular, in securing control of the polIcy
which should be followed by the government, parliament
made even less progress during the fourteenth century than
it did in the other two lines of advance. vVe have already
noticed briefly how by taking advantage of the king's financial dependence the foundation was laid of the modern pr~,c
tice of appropriations, and by a development of the practIce
such a control might have been reached, but no more than a
beginning was made in this way. The old method of the
baronial opposition also was not dey eloped, though not forgotten, for in 1341 a demand was made that the. great officers
and the judges should be appointed in parlIament. Not
long after the middle of the century, h~wever, ar:o: her process was devised, better suited to medIeval condItIons and,
when put into use, very effective in checking the carrying out
of an anti-parliamentary policy. It may indeed be looked at
as wider in its range than the mere control of a particular
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governmental policy and be regarded as the best of the medieval attempts to find institutional expression for the limited
monarchy, of the attempts to devise institutional ,forms
through which the king could be controlled without the danger of revolution and civil war. Considered in this way, it
was the highest and most successful institutional ex:pression
of the limited monarchy until the most recent times, so successful indeed that in theory it still forms a part of the
Anglo-Saxon constitution - the process of impeachment,to
first used in imperfect form in 1376 against ministers of Edward and in 1386 against Richard's minister, the earl of
Suffolk.
As a process it is not necessary to describe impeachment
since such a description forms a familiar part of the constitution of the United States into which impea,chment
passed from the English constitution. We need merely say
that the new elements, the house of commons, not forming
part of the old curia regis did not inherit a share in its function of trying cases and therefore was left free to act as the
accusing body in the new process. In principle the process
rests on the doctrine of ministerial responsibility as the middle ages understood it, a doctrine which came to be expressed
in the maxim" the king can do no wrong." This political
maxim is not, as it seems to be at first sight, the corner-stone
of an absolute monarchy. It is rather one of the foundation stones on which the limited monarc'hy was built. For
it does not assert that no wrong will be done by the government, nor that anything that may be done by the government is right. What it says is that when wrong is done by
the government, it was not the king who did it but his minister. As was said by Soil' Dudley Digges in opening for the
house of commons the impeachment of the duke of Buckingham in 1626, one of the first steps of parliament against the
royal ideas of Charles I: "The laws of England have
taught us that kings cannot command ill or unlawful things.
10

A. and S., 132-135; 148-150.
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And whatsoever ill events succeed, the executioners of such
things must answer for them."
In this interpretation of the impeachment process may
be seen both the part which it played in the development of
the constitution and the way in which it fell into line with
earlier attempts to give institutional expression to the
limited monarchy. If the king were personally held to a
direct responsibility for his acts, there would always be great
danger of civil war. For it is not often in history that a
king is found so thoroughly bad that no party is left that
will rally to his defence. But a minister can be held to a
strict responsibility with far less danger. And yet when the
ministers of the king have been taught that, if they insist
upon carrying out his policy in opposition to t~~ will of pa:-liament, they will be held to a strict accountabIlIty for their
acts, a very serious obstacle has been placed in the way of
an irresponsible and arbitrary monarch.
The practice of impeachment rested clearly upon the ~oc
trine of ministerial responsibility, as does modern cabmet
government, but the medieval doctrine was so different from
the modern in idea and in method of enforcement that the
two must be recognized as distinct in character and in origin, as will be shown in more detail later. The modern
minister is not responsible to parliament in form at all, but
to the king. The responsibility which he is actually under
is indirect and disguised. The medieval minister was responsible directly and immediately to parlia:ment. The impeachment process was a criminal trial. The lower house of parliament the house of commons, acting as an accusing body,
drew u~ charges against the minister and brought him to
trial upon them before the house of lords acting as a court
of law in continuation of the judicial function of the old
great council. The trial might end in ~cquitti~g ~he minister or the upper house might find him guilty and millct upon
him heavy penalties or even a sentence of deat~. It. was a
responsibility terribly direct and immediate., as If parlIament
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had appointed the ministers itself, as medieval parliaments
did in some cases. Its purpose and effect are, however,
equally clear. It was the final and best result of the medieval experimenting to dE;vise some constitutional form which ,
like the board of twenty-five barons in Magna Carta or the
commissions created hy the Provisions of Oxford, should be
able to hold the king to a real responsibility while avoiding
as far as possible the danger of civil war and revolution. It
was because the result reached by the middle ages in this
direction was so good, that it passed into the modern constitution, where it is really an obsolete survival.
Impeachment is the sign and striking evidence of the
growth of parliament in power during the fourteenth century, but it is a sign of far more than appears on the surface when it is regarded as an institution merely. It should
in addition be considered as result, and as result it not merely
brings into a single expression the advance made during the
century, but it also indicates how all the lines of progress of
the century, brought to a focus, became the vital impulse of
a new progress in the future.
In establishing its power in various particulars - the
financial dependence of the king, the legislative dependence
of the king, the dependence of the king at least partially in
matters of government policy, parliament had really been
doing one greater thing. It had been enlarging the body
of law which the king was bound to observe as that had been
stated in Magna Cart.a. It may be said rather that it had
been transforming it. Political feudalism no longer existed.
The services to- the state, for whose performance it had once
been necessary, Were now better got in other ways. Many
of the rights on which the barons had once insisted in Magna
Carta were obsolete and forgotten. The baron himself was
disappearing. He was becoming the modern noble to whom
a title and a good income and a place at the king's court were
more important than his old feudal independence. But
the fundamental principle of Magna Carta was neither obso-
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lete nor forgotten. At no moment in all the progress and
transformations of the past had it been lost to sight. The
king was bound to keep the laws which seemed to the nation
at any stage of its advance necessary to its interest and
fundamental statements of its rights.
In more specific statement, in making a place for itself
in the state during the fourteenth century and laying the
foundations of its future power, parliament had bound the
king almost completely in taxation, a little less firmly in legislation, and slightly in fact, though decidedly in possible
developments, in the control of government policy. These
were the new fundamental laws of the state which took the
place of, were transformations of, the principles of feudalism which Magna Carta had formulated. They were the
new foundations of the constitution by which the king was
limited, in addition to some surviving principles of the
Great Charter which occupied, however, a less conspicuous
place in public law, like those relating to purve~ance and
judicial matters. Inevitably it followed that par.hament by
establishing these limitations became the guardIan of the
constitution which rested upon them, in place of the baronial
opposition which through the whole thirteenth and early
part of the fourteenth centuries had performed that function. This change was of immense importance in the formation of the limited monarchy. Leadership passed from the
unorganized, short-sighted and self-centered opposition of
the barons, so often personal in character and to which a
continuity of purpose was scarcely possible, nor even the
lintelligent accumulation of precedent. The directing of
the advance passed over to an institution whose activity was
never suspended, which allowed nothing that had been
gained to be forgotten and which was capable of continuous
growth and adaptation. The process of impeachment as
resting upon the principle that the agents of the king's
parliament, and. that
policy were responsible directly
therefore the king was under parlIamentary control, IS the
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instit-utional expression of the fact that the guardianship of
the constitution was in the hands of parliament. P~tting
all these things together we may say, that the large outlines
of the constitution had now been fixed, to be filled in more
fully in la.ter times, and from now on the formation of the
limited monarchy went on, not without reaction, but consistently and without permanent loss.
In describing this change, I have not intended to imply
that parliament was conscious that it had taken this place
or that it understood the larger significance of its own position. The events of the next generation, however, 'Were of
a sort almost to give us the right to say that the king for his
part was conscious of the situation, and ·what it implied for
the future of the royal power, and the results of what he
attempted to do in consequence certainly advanced parliamentary understanding. The reign of Richard II began
with a minority during which the practical supremacy of
parliament was evident and the precedents of Edward III's
reign were confirmed. Eo,'en the council, the special organ
of the king's activity, was almost a creature of the parlia-

m.ent.
The last quarter of the fourteenth century was an age of
revolutionary tendencies in several directions. A great economic change was taking place, affecting decidedly the position of the agricultural laborer, partly as a result of the
Black Death, and leading to the peasant insurrection of
1381 and to the more rapid extinction of villenage. Wycliffe and his followers were teaching doctrines revolutionary
in religion and theology with possible political applications
E!.qually revolutionary. Revolu·tion in the field of government was favored by the a:lmost too rapid advance of parliament's power, by the prevalence of faction, and later by the
character of the king. Factional strife was an inheritance
from the bad days at the end of Edward's reign, but it was
encouraged by the circumstances in which the first strict application of the principle of primogeniture had been made
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to the succession to the Crown. Richard as a minor had
succeeded his grandfather while his uncles were men of mature age, of wealth and influence and not lacking in ambition. If we were sure of the interpretation which we ought
to put upon the policy of the king, the reign of Richard II
might easily seem to us the most interesting and instructive
period of the medieval history of the constitution. As it is
it sums up the progress which parliament had made and
reveals a constitutional monarchy already in existence, not
as yet in the details of government but in broad outline.
Parliament took full advantage of the minority of the king
to follow the precedents which it had inherited both from
the baronial opposition, precedents of control of the council and official appointments, and from parliament's gains
under Edward III, precedents of control of taxation and
expenditure 11 and the use of grants to compel concessions
and also of its sole right to legislate. When Richard came
of age, he showed himself of violent temper, disposed to extravagance and to selfish disregard of public interests and
impatient of restraint or criticism. During the stormy periods of the reign, there was a combination together against
the king of the traditional baronial and of the new parliamentary opposition. Emphatic acknowledgment of the
power of parliament was more than once made, however, beginning before the death of Edward III, by the careful packing of the house of commons with the adherents of one faction or the other, accomplished through the control Qf the
sheriffs who were the returning officers.
During the time of extreme opposition, near the end of
his minority, Richard was expressly threatened with the fate
of Edward II,12 and was twice forced to yield completely to
parliament or to the" lords appellant." Finally by a coup
d'etat of his own, he overthrew the latter and brought his
minority to an end. Then followed a period of nearly eight
11

12
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years of almost constitutional government. The character
of the king seemed to have changed, but many have thought
that he was merely waiting his opportunity of revenge.' A
king who knew anything at all of the meaning of monarchy
could hardly fail to appreciate the position in which Richard
had found himself as a result of the growth of the constitution. We cannot say from any direct evidence that Richard
had learned this lesson and that he determined to reestablish
the personal and unlimited government of the Crown which
his anc:~tors had possessed. '¥e can say, however, that
what he did in the last years of his reign is what he would
have been likely to do, if he had understood his position and
with great skill formed such a plan. His acts seem consciously and definitely shaped to carry out such a purpose.
It is significant of the power of parliament and of Richard's perception of it that he felt obliged to use it to carry
out the first items of his programme and to get the foundation laid for his absolutism. He both packed it with men
whom he could trust after earlier fashion, and overawed
jot with troops of ,¥ elsh ·archers in his pay. His first step
was to establish the principle that members of parliament
could be held to a direct responsibility to himself for their
words and acts in parliament and severely punished under an
accusation of treason, ibyse'curing, in 1397, a sentence of
death upon Haxey, a member of the house of commons, for
introducing a bill to which he was bitterly opposed. The
sentence was not ex@cuted, but the principle, put into operation, wou:td destroy aU possibility of opposing the king
through parliament. He then obtained from a parliament
which would refuse nothing a grant of the revenue from
wool for his life and the appointment of a committee, controlled by himself, in which the powers of parliament were
vested. 13 In the form given it, this was only a beginning,
but it was one that could have been developed in time into
complete legislative independence. He added unafuthorized,
13
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arbitrary taxation, and he took an even more extreme step
without parliamentary sanction and assumed the right to
nullify acts of parliament by falsifying the records or by
the suspension or a statute by prerogative action.
If these different successes of the king be considered
together, it is hard to avoid the conclusion that he was acting upon a definite plan and it is easy to see how little of
the constitution would be left, if they were made permanent.
They would constitute the foundation stones of an absolutism as cQlIIJplete as that which Richelieu afterwards perfected upon the same foundations, just then beginning to be
laid by Charles the Wise on the other side of the Channel.
The last three years of Richard's reign form the fil'st dangerous crisis through which the English constitution passed
because of the skilful and systematic attempt of the sO'vereign
to turn back the tide of advance. Happily his attack on
the fundamental laws of the state was accompanied with acts
of personal tyranny which furnished the -opposition with
a leader. Under Henry of Bolingbroke the nation rose
against the king and it was speedily discovered that Richard's conduct had left him for the moment almost without
supporters. The revolution of 1399 was pra:ctically bloodless.
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CHAPTER IX
PREMATURE CONSTITUTIONAL GOVERNMENT
Henry of Bolingbro'ke, in leading the revolution which
overthrew Richard II, probably had little personal interest
in the constitutional aspect of the crisis. His was naturally
a personal interest to secure the Lancastrian inheritance,
which the king had seized, and the ambi·tious prospect which
the opportunity offered. But he was interested to make
full use of the advantage which the opposition to Richard's
tyranny had created and without it he could not have succeeded. That opposition, though very likely to a great
extent a factional baronial opposition, little more farsighted than the opposition which at various times in the
thirteenth century had wrested concessions from the king,
gives, as in the earlier cases, a clearly constitutional character to the revolution of 1399. In forming an estimate of
the revolution, we must also take into the' account the progress made by the house of commons under Edward III for,
though the commons do no~ playa leading role in the overthrow of Richard, the total absence of any support for the
king is significant. As an objective historical fact, as truly
as in the later revolution of 168.8, the action of the nation
saved the constitution froID' the destr.uction threatened by
the p'olicy of the king. It 'cannot be a-sserted that in 1399
the nation understood either the constitution or the danger
as clearly as in 16'88, but it is asserted that both existed as
truly b the earlier as in the later case and that both were at
the time to some extent consciously perceived. As to the
constitution, all the main lines of it as it exists today had
been laiQ. down in principle by 1399. Hardly anything had
216
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yet been done in applying its principles to the details of goverment. The fifteenth century was to be the first age in the
process of making such application; but the principles existed. Many faets make it evident to us that what we may
possibly begin to call the public opinion of the nation was
coming to understand something of the character of constitutionallaw and of the importance of doing things even in
a revolutionary time as nearly as could be according to
precedent and established forms, that it was beginning to
appreciate the position which parliament had secured in
the conduct of government, the position to which the king
had been reduced and the practical difference which would
he made if the king should succeed in throwing off the restrictions which had been put upon him. If, however, one considers not how complete the national understanding was in
1399, but the historically more important question what was
really at stake in that crisis, as we can see it from our
knowledge of the later history, the accuracy of the parallel
with 1688 is clearly established. It was also undoubtedly
its constitutional character which gave the revolution its
speedy success.
It was in this respect also complete. The house of Lancaster came to the throne dependent upon the support of the
nation for the possession of a crown won by revolution, logically pledged to recognize the rights which parliament had
secured during the fourteenth century and to allow the full
exercise of the powers which Richard had attacked. The
new king was pledged also to the same policy by the force of
circumstances, for Henry IV, the product of the revolution,
himself in constant danger of counter revolutions, was too
dependent upon such support as he could win to adopt a
policy of aggression in any direction, or to antagonize so
strong an institution as parliament had become. His reign
seems a very mediocre one, despite Henry's undoubted
abilities, because he found himself obliged in everything to
take a moderate and middle course. His son and successor,
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Henry V, the Prince Hal of Shakespeare, felt himselLstrong
enough to renew the war with France and made himseif a
great name by the victories he won, but his long campaigns
kept him away from England and left the government there
necessarily in other hands. His premature death brought
his son, Henry VI, to the throne while a babe in arms, and a
long minority and, after he came of age, the king's mental
and physical weakness, tended still to maintain parliament's
general control.
For this long period of sixty years parliament's authority
was unquestioned, nor did the Lancastrian kings show at
any time a disposition to question it. Their natural inclination seemed to be, so far as we can judge it, to rule in
harmony with parliament. It was a period of unbroken constitutional government. Startlingly and prematurely modern, I have called it in another place, and though the machinery of constitutional government had as yet been worked out
in few details, it was in spirit modern. Parliament seemed
aware of the security of its position and busied itself on
one hand with perfecting details and on the other with
strengthening its control. It used the king's council as its
own instrument, and, most remarkable of all, we seem to be
able to detect the faint beginnings, amid somewhat similar
conditions, of that change in the relations between council
and parliament out of which, in more modern times, the English cabinet system grew. But even parliamentary control
of the council, through which the daily government of the
country was carried on, could not prevent the rise of those
factious rivalries among the great men of the day which led
in another generation directly into the civil wars of the
Roses.
It was indeed a period prematurely modern. It was constitutional not because the constitution was solidly founded
and :firmly :fixed and fortified in possession of the government, not because the constitutional way seemed the only
natural way of doing things, but rather because of circum-
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stances somewhat temporary in character: the insecurity of
the king, his absence, his infancy, or his personal weakness,
left parliament really alone the strongest factor in the government. It was the best result of such a period that constitutional government grew to seem more normal. The
habits of thought and action then formed were more important than the precedents established, and one great reason
why the constitution survived the next age was that in this
one it had become more firmly a part of the national life.
'What conclusion the best thought of the time had reached
about the place of the king in the government may be indicated in the words of a contemporary student of the English constitution, which are" so explicit and weighty that no
writer on the English constitution can be excused from inserting" them, as Hallam says, in the third part of his chapter on the English constitution in his Europe during the
Middle Ages. Sir John Fortescue, who had been chief justice of England, had had his training and almost all his
active life in the Lancastrian age. In his book In Praise
of the Laws of England, written early in the reign of Edward IV, he said of the king: "He can neither make any
alteration or change in the laws of the realm without the
consent of his subjects, nor burden them against their wills
with strange impositions." And again: "As the head of
the body natural cannot change its nerves and sinews, cannot deny to the several parts their proper energy, their due
proportion and aliment of blood, neither can a king who is
the head of the body politic, change the laws thereof, nor
take away from the people what is theirs by right, against
their consent. Thus you have the formal institution of
every political kingdom, from whence you may guess at the
power which a king may exercise with respect to the laws
and the subject. For he is appointed to protect his subjects
in their lives, properties and laws; for this very end and
purpose he has the delegation of power from the people and
he has no just claim to any other power Qut this," Th~s~
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may be the words of a philosophical student of government
but there can be no doubt that in essence Fortescue was ~right:
At that date the principle had been in reality established
that the royal power was a delegation from the people, although it was to be two hundred years longer before that
principle could be fully carried out in the practical government of the country.
One new parliamentary right which the revolution of
1399 went a long way towards establishing should not be
passed over - the right of determining the succession to the
crown. By this is not meant the larger and more important
right of deposing a king who could not otherwise be controlled. The right of deposition had been made in a sense
co~stitutional by Magna Carta, as the foundation upon
whICh rested the smaller and included right of temporary suspension asserted in chapter 61. That right of temporary
suspension for bad conduct. had been exercised by the great
council in 1258 and again in 1310, and the more complete
right of deposition had been exercised against Edward II in
1328. But more than this was done in 1399. Parliament
assumed the right to pass over the line marked out for succession by the principle of primogeniture, lately established
in English law, the principle of strict hereditary succession
by blood, and to place upon the throne the younger line, the
house of Lancaster.
Henry IV was the son of John of Gaunt, Duke of
Lancaster, the third son of Edward III. The elder
line was represented at his accession bv Edmund Mor- ,
timer, Earl of March, grandson through his mother of
Edward's second son, a child of eight years of age. Late
in the reign of Henry V, this title to the throne passed to
the house of York through a sister of the earl of March.
There is plenty of evidence to show that the men of the
time were quite aware that in making Henry king they were
passing over the direct line according to the principles of
succession by that time established in English law. There is

1 ss evidence to show that they underswod the enlargement
new application of the powers of parliament which they
were making in the act.. They were in reality giving the
throne to the house of Lancaster by what came .to be l~ter
called a parliamentary title and to be regarded III constItu-
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tional law as the best of all titles.
.'
vVhether there was in the mind of anyone at the tIme antIquarian justification for this action o~ parliament in. a rem. 'scence of the acts of the Saxon natIonal assembly III regullli
f 1
lating the succession among the members of the r~yal ami y,
or of the great council in passing over Arthur III favor of
John two hundred years before, is really not of importan~e.
There is no historical line of connection between the earlIer
and the later facts; there had been no continuity of practice, no inheritance of constitutional law. The action. of
1399 was, as a part of the constitution that was takmg
shape, new and formative.
. '
Logically this right was of course mvolved 111 the older
right of deposition, but its exerci~e in the ~ew form was
destined in the immediately followmg centUrIes to attract
to itself more general interest and to be ore usefu: to
parliament than the greater right from wh~ch .It was derived.
Indeed as early as 1460 it led to a most slgmfi~~nt ~eclara
tion of the power of parliament clearly antICIpatIng the
future. When the duke of York after a decisive victory
over the Lancastrians in the field unexpectedly called upon
a Y orkist parliament to recognize his better right to the
crown, as standing for the elder line, the house of lords gave
as one of its reasons for refusing his demand the fact that
the entailing of the crown upon the house of Lancaster by
act of parliament created a better title to the throne than

n:

any other could be.
The fifteenth century stands in sharp contrast to the
fourteenth not in the exercise of parliamentary power but
in its incr;ase. The great creative advances possible to the
political foresight of the middle ages had been made. There
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was n~ experience of constitutional government in the past
to whICh the leaders of the fifteenth century could turn for
guidance. They could have no ideal of a perfected li~ited
monarchy, institutionally complete in all its parts, which
they co~ld strive to reach as a final result, nor any clear
conceptIon of the future dangers to their work from which
they ought to guard it. In all the stages of this historically
new ~ork of creating government by the people, it was the
practIcal need of the moment which determined what was
done, not any theoretical conception of the end to be reached.
The fifteenth century was satisfied with the results which had
been gained, and felt no immediate need of farther advance.
Since this work was new to all experience, it was fortunate
also that there came after the rapid progress of the fourteenth century a period of three generations, as medieval
generations must be reckonecf, of comparative quiet com.
'
parahvely stationary. The operation of constitutional government, the supremacy of parliament, the doing of all sorts
~f things by parliamentary action, became to a degree
m so long a period things of habit, and this habit of
parliamentary authority, as has been said, formed a. solid
substratum of constitutional right underlying all the superficial reaction of the next century.
And so parliament from 1399 to 1460, carrying on the government as a matter of course, concerned itself in strengthening its position not in large things but in small ones.
It was busy about the establishment of the so-called privileges of parliament: freedom of debate, which perhaps can
hardly be called a small thing; the freedom of members from
arrest; the right of the house of commons as distinguished
from the upper house to originate taxation, to determine the
qualifications of members, and to discipline and punish members and disrespectful outsiders; the regulation of the right
of suffrage in the counties; the extension of the practice of
appropriations; and the improvement of the process of legislation.
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The question of freedom of debate was an inheritance from
the despotism of Richard.. The case of Haxey had revealed
the necessity of guarding against the interference of the
king, if parliament was to exercise any check upon arbitrary government, and shown also the dangerous weapon at
the command of the king in a charge of treason. It was natural that a right so fundamental to the power of parliament should be one of the earliest attacked in the first attempt of the executive to overthrow the constitution and
that its real character as the parliamentary privilege" without which all other privileges would be valueless" should
not be fully understood until called in question by such a
CYlSIS.
Haxey had been released before the faU of Richard,
probably because he was in holy orders, but in the first year
of Henry IV he petitioned that the judgment against him
be reversed and this was done by the house of lords, and the
reversal was repeated the same year on the petition of the
commons, l together equivalent to action by the whole parliament. The next year the speaker of the commons declared to the king that certain members of the house were
accustomed to report to him, the king, on matters before
them "before the same had been discussed and agreed upon
among the said commons by which the king might be incensed against them or some of them" and asked him not
to take notice of such reports, and this the king promised
not to do. 2 In 1407 a more formal declaration was made
by the king" that it shall be lawful for the Lords to commune among themselves in this present Parliament and in
every other in time to come, in the absence of the king,
of the state of the realm and of the remedy necessary for
the same. And that in like manner it shall be lawful for
the commons on their part to commune together of the state
and remedy aforesaid." 3 These declarations established the
A. and S., 167.
A. and S., No. 108, p. 172.
SA. and S., 175-177.
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principle, as the basis of the privilege, that the
kmg does not know what is said in debate, and they remained
the constitutional form of the principle until the case of
Strode in 15U. Strode had been tried and punished by a
l~cal court b:cause of measures he had introduced into parlIament relatmg to the tin miners of Cornwall. Parliament
thereupon passed a statute declaring his condemnation void
and forbidding all such action in the future against mem~ers of the house of commons. 4
This meant freedom from
mterference by outside authorities rather than the principle
of freedom of debate, but this latter, though it may have
been admitted by the king, was not certain to be always respected, because in times of tendency towards a stronO' and
~rbitrary government it would be almost necessarily limited
III some form.
Of far less importance except in the earliest times and of
scarcely any importance today, is the privilege of members
of .parliament to freedom from arrest during a session and in
?OIng to and returning from one. 5 The privilege had exIsted f~o~ the days of. the Saxon assembly, which had possessed It III common WIth other Teutonic assemblies, but it
was formally recognized by Henry IV in 1403 and regulated
and e~ten~ed by statute under Henry VI. Of some public
;ralue III bmes when arrest upon civil process was frequent,
~t was never extended to arrest upon criminal charges and
It was always most difficult to protect against the infringement of the sovereign in times when it was most needed.
During the fourteenth century the older practice of the
separate taxation of each estate by its own representatives
was gradually abandoned, except for the clergy, and a
grant of money approached more nearly the character of
an act of parliament. So far as we know, this change was
first expressed in the form of the grant of 1395. The grant
of that year was said to be made" by the Commons 'with
i4.A. and S., 224.
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tbe advice and assent of the Lords," a form of words which
seems intentionally to emphasize the originating function
of the commons. This was emphasized again by Henry IV
in the declaration of 1407 already quoted. He agreed that
no report should be made to the king" of any grant by the
Commons granted and by the Lords assented to . . . before
the Lords and Commons shall be of one assent . . . and
then in the form and manner accustomed, that is to say, by
the mouth of the Speaker of the Commons." 6 These citations indicate, not the formulation of a constitutional right
in legal form but the growth of a custom, and the right of
the commons remained a customary one until into the seventeenth century, though it must be noted that, so long as the
old great council continued to be occasionally summoned
to meet by itself, it remained possible for it to grant a tax
to be paid by the second estate only. It should be noted
also that the conscious meaning and binding force of these
precedents at the time may easily be exaggerated, and undoubtedly the seventeenth century did exaggerate them in
its struggle with the Stuarts. As the beginning of a tendency, however, they gave legitimate foundation for the
conclusion which was later based upon them, even if that was
more nearly a logical deduction than a historical fact.
Looked at in another way, moreover, as demands of the house
of commons, they re:veal a consciousness of position and
power which shows the progress which had been made in the
fourteenth century.
It was with reference to the representatives of the counties that parliament first began to lay down qualifications
for membership in the house of commons. Little concern
was shown during the middle ages for the qualifications or
the manner of election of the burgesses. But the county
members were "knights of the shire." As feudal distinctions had declined when parliament began and membership
in the commons had not yet become in itself attractive, the
6

A. and S., 17'5-177'.
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CONTROL OF EXPENDITURE

first precedents of parliamentary control of qualifications
were made in trying to maintain the requirement of a rank
for the representatives of the counties above that of the
common .fre:man. In the fourteenth century the king had
found thIs dIfficult to do and in 1445 the attempt was made
to do it by parliamentary statute,7 requiring those elected
be .gentlemen born. This legislation scarcely produced
ImmedIate effect, though the increasing power of parliament
gradually brought about the desired result by making membership more attractive. An enactment of 1413, repeated in
1430 and 1445, required that members should reside in the
locality they represented, but probably this act was intended
less to define the qualifications of members than to check the
practice of. the s~eriffs, as returning officers, of packing the
commons wIth theIr own nominees. 8
The first statute determining who should be electors in
the counties belongs also to this period. By an act of 1430
added to in 143~, which remained in force for four hundred
years, u~til the reform bill. of 183~, the right of voting in
the electIon of county members was limited to the famous
forty shilling freeholder class: the elector must have " free
land or tenement to the value of forty shillings by the year
at least above all charges." 9 This act has been called a disfranchising statute, but it is a question whether the preamble does not honestly state the reason for its enactment: to
prevent the rioting and disorder occasioned by the unruly
numbers gathered at elections. It seems to have made little
difference in the kind of persons elected and the statute of
1445 was stilI thought necessary. There was no regulation
of the borough franchise by parliament until the nineteenth
century, each borough being left to regulate the matter itself
according to its own local customs of election.
In the control of expenditure and the appropriation of

supply to particular objects, parliament developed the precedents of the previous century to such an extent that, if
constitutional growth had continued steadily along the lines
of the Lancastrian age, modern practices might have been
shortly established. 1o It was commonly specified that the
grants of general taxes made the king were for the defence of
the kingdom, tunnage and poundage, now beginning to be
granted for life, was assigned to the navy, a portion of the
customs on wool to the maintenance of Calais, and the income
of the crown domains to the expenses of the household. The
beginning was in the right direction, for in the daily carrying on of the government modern parliaments have found the
limiting of expenditure a more effective means of controlling
the executive than the power to withhold supplies, but in
the reaction in favor of a strong monarchy which followed
the Lancastrian period this advantage was lost and had to
be recovered or perhaps more accurately gained anew, in

:0
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the seventeenth century.
In the improvement of the process of legislation the chief
change was that parliament finally overcame the danger
that the statute based upon their petition might be something different from the one they had requested. In 1414
a definite pledge was obtained from Henry V that nothing
should be added to petitions beyond what was included in
them, the king expressly reserving the right to reject peti··
11
Ud
tions and apparently also parts 0 f petItIons.
n er
Henry VI a further and final step was taken by what is
commonly referred to as the substitution of bills for petitions. The bill embodied the statute requested exactly in
the form in which it was to be enacted, so that the opportunity of making changes in drawing the statute up was cut
off. If this form of legislation was first made use of by the
king for convenience' sake in the bills originating with him,
the commons were not slow to see the opportunity offered
10
11

A. and S., 178-179, 18Z-184.
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them to, take ad:antage or it, really putting themselves on
a ,~ar ,wIth t.he kmg in the initiation of legislation in possibIlIty
If not m present fact. Some relics of the form 0 f pe t'1"
:lOn lon~ surv~ved in the forms of acts of parliaments, and
m financIal legislation to the present day. An act of Elizabeth's reign opens: "In their most humble wise beseech
~Tour most :xcellent Majesty your faithful and humble subJ~cts . • . m this present Parliament assembled, . . that
wIth your Highness' favour and royal assent it may b
f d
" 12 Th
e en
~c.e .. ,
.' e preamble of a modern money bill reads:
We your Majesty's most dutiful and loyal subjects the
Commons
of the United Kingdom . . . have f reeI y an d voI
.
untardy resolved to give and grant . . ,an d d 0 tllere f ore
most h~mbly beseech your Majesty that it may be enacted
and b.e It enac~ed . .." But these forms had long lost all
practIcal meamng.
In one, particular a considerable change was made in the
work whIch the fourteenth century had accomplished and
the change illustrates well the character of this time nd f
d'ff
a
or
~ 1 erent reason of the following time,
Impeachment feU
~nto abe~~nce and the bill of attainder was substituted for
It. A bill, of a~tainder declares that a certain man is guilty
?f ~ certam cr~me and that a specified punishment shall be
mfhcted upon hIm. If the bill is passed it becomes a statute
and :he man is by statute law guilty and he is punished ac:
cordmg to the, statute. Attainder was a sharper and quicker
~rocess than Impeachment and avoided some of the difficultIes o~ the judicial trial necessary to it, though parliament
sometImes
heard the accused in his own defence . B u t con. .
~tItutIonany it was an even more important change from
Impe~chment .. The latter had for its object the coercion of
t~e kmg, and
would necessarily be in times of serious conflIct between kmg and parliament that it would be resorted
Attainder was a sign that king and parliament were
III agreement, since the king must sign the bill; as a matter

1:

:0,
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of fact in its actual use, until we come to the seventeenth century, it was commonly a sign that parliament was under the
control of the king and was ready to do what he might ask.
Theoretically attainder served the same purpose as nnpeachment, the parliamentary control of the king's minister, but
practically it was always an abuse, and, when parliament
learned the new, modern method of controlling the ministry, it
disappeared. In the United States, though it had been considered a proper proceeding in the colonies, it was forbidden
in the Constitution.
Comparatively considered the gains established by parliament in this century, commonly called privileges of parliament rather than rights, were small things, but in that
stage of progress important. As with the greater advances
of the fourteenth century, not all of these privileges were
completely established at once. Some of them, like freedom of debate, were called in question for a long time. But
a substantial beginning was made in them all during the
Lancastrian period. In comparison with these, the special
facts in which the parliamentary control of the council
expressed itself, which seem on the surface the most striking
facts of the period, are of minor interest because they did
not become precedents of constitutional importance. The
responsibility of the council, that is of the executive and
administrative departments, to the legislature, had to be reestablished at a later time, after the results of the Tudor
reaction had been overcome, and it was then done from a
different beginning and in a different way. But the history of the council during the period is interesting, partly
as showing the extent of parliamentary control, partly as
showing the continuation of the methods devised by the
baronial opposition in the thirteenth century, and partly
as a foreshadowing of later growth.
It is impossible to understand the history of the council, in
its various transformations and sloughing off processes
through centuries of time, unless the fact is clearly held hl.
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mind that it is the direct descendant of the small council of
the fe~dal age and co~tinues that institution in capacities and
functIOns unaltered Into modern times; continues it to the
middle of the seventeenth century at least, though there are
changes of emphasis, changes in the relative importance of th
functions exercised, In the early Norman period, as ha:
already been expla.ined, in the intervals between the meetings
of the gre~t councIl, the small council was for practically all
purp~ses In powers and capacities identical with the great
councIl. There are some things which it would probably not
have been asked to do, for example the sanctioning of an
extraordinary aid to be paid by all barons, but for all the
ordinary operations of government the small council posses~ed, ,when. th~ ,great council was not in session, supreme
legIslatIve, JU~lcIal, advisory and administrative powers.
It was t~e special organ of the king's prerogative, that is, it
was the Instrument through which he exercised those powers
in which he was placed above. the law. The special bearing
of these facts upon our understanding of council history is
to be found further in the fact that, whatever transformations the council may undergo, whatever new institutions are
thrown off from it to exercise some of its functions, the
powers and capacities of the original council are not thereby
extinguis?ed in its. descendant, nor are they reduced except
~erhaps In emphaSIS. These facts which are simple enough
In themselves are the solution of the chief difficulties which
trouble us both in the pis tory of the council and in the
early history of the institutions derived from it.
In our study of English history before the fifteenth century, we have already seen three important institutions
thrown off to exercise, as their peculiar work, administrative
and judicial functions of the council, that is exchequer,
chancery and king's bench, and there have been transformations affecting the emphasis placed upon two other functions,
the advisory and the legislative. In the case of exchequer
and chancery, the fact which has given particular difficulty
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is not the retention of the original faculty by the couneil
after the differentiation, but rather the apparent retention
by the new institution, after it seems to have been thrown
off, of the power to act occasionally as if it were the council
itself. The same thing is true in a somewhat different way
of the king's -bench court. The fact which is common to all
these cases throws a helpful light on the process of differentiation and its wholly unconscious character. In all cases
what is first set apart from the council is not an institution
but a class of council business: in the exchequer, financial;
in the chancery, administrative and then judicial; in the
king's bench, common law problems for judicial solution. In
each case it is at first the council which acts. The business
is separately classified, the institution is not divided. At a
session at which its chief business is financial, it can still
try a suit at law because it is the council. But more and
more the division becomes institutional. More and more
the particular business settles into the hands of those members of the council who have an official connection with it,
or a special fitness for it, and becomes the exclusive business
of these sessions. But even when this separation becomes
practically complete, it is still not clearly perceived that an
institutional differentiation has taken place. Exchequer
business had been set apart from the ordinary business of
the council at least as early as the first part of the twelfth
century, but in the first part of the fourteenth the exchequer
still occasionally did council business and contemporaries
indicate no feeling that the action was improper or even
irregular. It was only slowly perceived in any of the cases
of council differentiation, medieval or modern, that a new
institution had been created and therefore very naturally
there was for a long time what seems to us like the appropriation of the function of one institution by another, and
facts which should help us to understand what has taken
place really help to puzzle us.
So far as the history of the council in the fifteenth century
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is concerned, we have to consider changes in emphasis rather
than the differentiation of institutions. Two important
changes of the kind had already occurred. During· the minority of Henry HI, in the first part of the thirteenth century, the conciliar or advisory function, the business of
the council to assist in determining and directing the policy
of the government, had been, in troubled times, emphasized
as never before. So clearly is this the case that it has sometimes been said that there was then a new beginning in council
history. Such a statement is an exaggeration of the change,
but it is true that from that time on the special function
of giving counsel is more noticeably regarded; the council
as council is more prominent; men are appointed to it with
special reference to this function; and an oath begins to be
taken by them that they will perform it loyally. The second
change is in the opposite direction, the dwarfing of a council
function, and it is brought about in the fourteenth century
by the more and more exclusive assumption of the function
of legislation by the new outgrowth of the great council, that
is, by parliament. Ordinances by kings and council, either
great councilor small council, continue possible for some
time, and in very attenuated form the function survives in
the council to the present time, as we have seen, but the
change of emphasis in the fourteenth century is decided.
A third change of this same kind should be included to
make the history of the council complete, though we are not
able, at present at least, to say anything definite as to dates
of beginnings or of the forms in which the changes showed
themselves. This change is the growing importance of the
council's administrative business. The council had always
been the supreme administrative organ of the government and
a good deal of what had been in the earliest times its administrative business had been set off to the new institutions which
had been formed, as being attendant in those times upon their
business proper, especially to the itinerant justice court, exchequer and chancery. And yet it is clear that the council's
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business of this sort had not decreased but rather steadily
increased. It is probable that the change is not to be attributed to anyone time or situation, like the minority of
Henry HI in relation to the advisory function for instance,
but that it reflects and is caused by the growing complexity
of affairs, public and private, the growth of population,
commerce and wealth, the larger amount of business which
the government must do and the larger expenses it must meet.
The things which are most interesting to us in the history
of the council during the fifteenth century are not in reality
parts of its permanent growth. They are rather the apparent development of a constitutional position which is not
permanent, or which is at most a premature foreshadowing
of something to be reached at a much later time and in a
quite different way. It is indeed not into one constitutional
position that the council seems to be growing during the
century but at different times into two contrasting, perhaps
they should be called opposing, positions. At one time the
council seems completely under parliamentary control, hardly
more than a subordinate organ for carrying out the policy
determined on in parliament, or, so far as practical result
is concerned, not very different from the cabinet of today.
Such was its position during a good deal of the time in the
reigns of Henry IV and Henry V, and during the minority
of Henry VI. 13, At other times the council was independent
of parliament, seems indeed more powerful than parliament,
and to be the real organ of government acting for a stronger
king. Such was its position for a time after the end of
Henry VI's minority and under Edward IV, and such is the
view of the council's place in the government which was
inherited by the Tudor monarchy of the next age. The
parliamentary control of the earlier Lancastrian period was
not exercised in the direct fashion of modern times, but it
was the kind of direct control which had been demanded by
the baronial opposition of the thirteenth and fomteenth cen13
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turies. Parliament named the members of the council or
insisted that the king should name them in parliament, which
gave it a virtual veto; it made the councillors dep~ndent
upon itself for their salaries, prescribed the oath which they
should take, and adopted regulations regarding their business. While this relationship between parliament and council is not a permanent contribution to the formation of the
constitution, it is a striking indication of the power which
parliament had acquired at the time.
The separate jurisdiction which chancery had established
upon the basis of the equitable or prerogative powers of the
council was much enlarged and strengthened during the
fifteenth century. It had so far developed in the previous
century that petitions began to be addressed directly to the
chancellor and more and more, indirectly if not directly, his
independent jurisdiction was recognized in law and in official
documents. The right of the chancellor's court to enforce
the dictates of conscience in cases where the common law,
limiting itself to the face of a document and to direct evidence producible by the plaintiff, had no means of enforcing
an agreement, was one of the chief sources of its growth in
the fifteenth century. This right brought into chancery
a rapidly increasing amount of business as the practice of
conveying land to uses became more and more frequent. The
common law courts renounced the right to protect the interests of the person for whose benefit the trust was created (the
cestui qui u,se) because the conveyance to the trustee was
complete on its face and the business therefore fell naturally
to the chancery court.
One royal prerogative received a definition in this period
which gave rise to a serious constitutional danger in a later
age - the so called dispensing power. The struggle between
parliament and council over the right of legislation was in
reality a struggle with the king's sole right to make laws, a
prerogative which tbe feudal state recognized and which
was destined to survive in the modern state in something like
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its original form in the royal absolute veto. But if the king
could by himself make the law, he ought logically to be able
to set the law aside, or the pains and penalties of the law in
a particular instance.14 The great practical advantage,
alm,ost the moral necessity, of such a power in the case of a
convicted cr~minal afterwards found to be innocent has kept
one phase of this prerogative in operation almost without
question to the present time. But if it was a desirable power
in this case, was there any logical limit to its use? Might
not the king grant a pardon in advance, or a license to act
contrary to a statute, or dispense with obedience to civil as
well as criminal statutes, or even suspend the operation of a
statute entirely? As parliament came to understand more
clearly what was involved in its claim to a voice in all legislation, it began to remonstrate and strive to hold the prerogative within limits which it considered reasonable. The
effort was really part of the wider struggle to limit prerogative in relation to the making or the administration of law
which characterizes the fourteenth century: to limit for
instance the right of chancery to issue writs not based upon
a previous precedent, an attempt which had been begun by
the opposition in the thirteenth century before there was any
parliament; or again to limit the extraordinary or arbitrary
jurisdiction of the council, especially in cases alleged to be
criminal, a jurisdiction which the opposition vigorously asserted to be in violation of chapter 39 of Magna Carta but
which was exceedingly hard to regulate and the foundation in
the next period of the dangerous jurisdiction of the court of
star chamber.
The dispensing power found a considerable extension in
practice with the passing of the anti-papal statutes under
Edward In of provisors and praemunire, and we may say
was almost sanctioned by the law itself in the earlier statute
of Mortmain. Dispensations from these acts naturally had
the powerful influence of the church in their support and
14
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were troublesome precedents. Parliament found it exceedingly difficult to establish limits which could be maintained in
practice between the useful on one side and the dangerous
on the other. The law courts in this and the next period
succeeded not much better in recognizing the king's rights to
grant dispensations in the case of a crime created by statute
(malum prohibitum) and in cases where he alone would
suffer from remission of penalties, and denying it in the case
of a crime by divine law (malum in se) and in the cases
where others would suffer loss by his act. The right passed
on to the sixteenth and seventeenth centuries clearly recognized in principle, gravely questioned by parliament and the
courts in some of its application, but with no clear limitations fixed either by law or precedent.
The reaction against the Lancastrian constitutional monarchy began before the end of the fifteenth century. The
wars of the Roses, which were at first only a factious rivalry:
for influence in the government under a helpless king but
which passed soon into a dynastic civil war, were a predisposing influence. The political skill and determined character of Edward IV and Richard III were matched by no
leadership in opposition which had any understanding of constitutional principles or any interest in maintaining a limited
monarchy. On the other hand the kings themselves seem to
have no such foresight of the dangerous situation into which
arbitrary kingship had been drifting as we may possibly
attribute to Richard II. They were determined to be the
most powerful force in the state because of the dangers which
threatened them from insurrections rather than because of
those which threatened from constitutional progress. They
began some of the methods of a practical absolutism which
were afterwards carried farther by the Tudors, but with no
conscious intention of founding absolute monarchy. They
packed the house of commons with their adherents; they
kept parliament from meeting during long intervals of time
in sharp contrast with the fourteenth century; and they
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provided themselves with an independent revenue at least
partially sufficient for their needs by means of forced loans
and forced gifts, "benevolences" they called them. But
perhaps it was the mere accession of the house of York to
the throne, emphasizing the right of strict hereditary succession in the teeth of a statute, which was the most severe
blow to parliamentary supremacy struck at the time.
There are certain principles of civil liberty which at the
end of the fifteenth century protected the individual from
the arbitrary action of the government. They had been
established in England in the common law, that is, in private
rather than in public law, but' in America we have made them
parts of the constitution. As a part of his resume of results
already attained, Hallam cans attention to them near the
beginning of his Constitutional History of Englalfld in these
words: "No man could be committed to prison but by a
legal warrant specifying his offence and by a usage nearly
tantamount to constitutional right, he must be speedily
brought to trial by means of regular sessions of gaol-delivery.
The fact of guilt or innocence on a criminal charge was
determined in a public court, and in the county where the
offence was alleged to have occurred, by a jury of twelve men,
from whose unanimous (verdict no appeal could be made.
Civil rights, so far as they depended on questions of fact,
were subject to the same decision. The officers and servants
of the crown, violating the personal liberty or other right of
the subject, might be sued in an action for damages to be
assessed by a jury, or, in some cases, were liable to cr~minal
process nor could they plead any warrant or command in
their justification, not even the direct order of the king."
To this may be added, as a general conclusion, the striking
summary of Bishop Stubbs of the constitutional situation
under the Lancastrian Kings, for what had been then accomplished in the making of the constitution is what becomes
permanent and passes on to the Tudor age. The Y orkist
kings did indeed establish a practical absolutism but not a
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A SOUND FOUNDATION

theoretical or institutional one, such as apparently Richard
II had tried to set up. They controlled parliament by pack~
ing it with their adherents and by their military strength,
but the V did not attempt themselves to assume the functions
of parliament. They raised much money which parliament
had not granted but in the form of loans or gifts, not nominally as taxation. They thus laid the foundation not
merely of Tudor power but of Tudor practice, the practice
of ruling according to the king's will by means of the forms
of the constitution and the help of a subservient parliament.
Says Bishop Stubbs: " It is true that neither in the vague
promises of Henry IV nor in the definite recommendations of
Sir John Fortescue are to be found enunciations of the clear
principles or details of the practice of the English constitution. But the constitution did not now require definitions.
The discipline of the fourteenth century, culminating in the
grand lesson of revolution, had left the nation in no ignorance of its rights and wrongs. The great law of custom
written in the hearts and lives and memories of Englishmen,
had been so far developed as to include everything material
that had been won in the direction of popular liberties and
even of parliamentary freedom. The nation knew that the
king was not an arbitrary despot, but a sovereign bound by
oaths, laws, policies, and necessities, over which they had
some control. They knew that he could not break his oath
without God's curse; he could not alter the laws or impose a
tax without their consent given through their representatives
chosen in their county courts. They knew how, when, and
where these courts were held, and that the mass of the nation
had the right and privilege of attending them; and they
were jealously ~on the watch against royal interference in
their elections. And so far there was nothing very complex
about constitutional practice: there was little danger of
dispute between lords and commons: the privilege of members
needed only to be asserted and it was admitted: there was no
restriction on the declaration of gravamina, or on the im-

peachment of ministers or others who were suspected of exercising a malign influence on the government. 1¥hen the king
promised to observe their liberties, men in general knew what
he meant, and watched how he kept his promise. They saw
the ancient abuses disappear; complaints were no more heard
of money raised without consent of parliament, or of illegal
exaction by means of commissions of array; the abuses of
purveyance were mentioned only to be redressed and punished, and if legal decisions were left unexecuted, it was from
want of power rather than from want of will."
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CHAPTER X
THE TUDOR STRONG MONARCHY
The revolution by which Richard III, the last of the
Y orkist kings, was overthrown and the house of Tudor established on the throne in the person of Henry VII excited
little interest in the nation at large. It was not a constitutional revolution as that of 1399 had been. At the moment
no one could tell that it was not another of the many ups
and downs of the wars of the Roses, in which also as a whole
the nation had not been greatly concerned. The only constitutional principle which it could be cited in the future to
support was the right of :Parliament to determine the succession in the return to the younger line, which it then decreed
at the expense of the elder. But this principle was by no
means so clearly asserted as in 1399 and was not strengthened by the later marriage of Henry VII with the heiress of
the Y orkist Edward IV. The Tudors came to the throne
as the result of no national movement in defence of the constitution and under no implied pledge to respect the powers
of parliament.
N or was the general situation an aid to constitutional
government. It was a new and stormy age on which Europe
as a whole was then entering, the transition in political history from medieval to modern times. The modern nations
had assumed something like their final form. France had
acquired, not quite its final eastern boundary, but its general
geographical outlines; the great feudal baronies, earlier independent, had been overcome or absorbed; the government
of the state had been centralized in the sovereign, not with
the perfection of detail to be obtained in the seventeenth
240
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century, but to the exclusion of any rival powers. In the
Spanish peninsula the chief kingdoms which had been so
long pushing back the Moors were now brought under one
rule by the marriage of Ferdinand and Isabella, and by a·
sharper and quicker process than in France, largely of force,
an absolutism practically as effective as the French had been
established. The house of Austria, which had added to its
southeastern dominions the most of the great Rhenish combination, the patchwork which had been formed by the ambition of the dukes of Burgundy, was just entering upon the
great period of its history.
New ambitions were rising before these new states soon
to be the first" great powers" of modern diplomacy, which
was then itself also new. Medieval conditions had passed
away. In the immediately preceding centuries the pressing
problem before every government was national 01: internal
consolidation and centralization. If a ruler of the later
middle ages sought to build up an interstate alliance, in the
great majority of cases his purpose was not dominion outside the boundaries he was striving to establish, but he hoped
by foreign help more easily to overcome some difficulty within
those boundaries. Those difficulties were now so far overcome in these great states that the ruler could give his chief
interest to other things. Then opened out a new vision of
empire, not now of a Holy Roman Empire co-extensive with
Christendom and founded in the divine plan for human history, which was the medieval dream. This conception was
not a part of fifteenth century plans, and the word empire
took on then a new meaning. It began to mean the dominion and power of a state outside its national boundary
lines; in a few cases perhaps, it included the annexation of
other states or parts of states, but more truly it meant the
conception and inauguration of the struggle for the domination of Europe by a single state. This has been the conception, broadened later into an idea of world domination,
which has brought on all the great wars of European history
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since that date, and we can only hope that in the great
world war of 1914 we have seen its last stage.
In this first phase of modern international rivalry, the
great contestants were France and Spain. Between them
England was a little state hardly sufficient to furnish a balance of power; but she had well in hand resources somewhat
out of proportion to her size, and her geographical position
then as always gave her a peculiar security. But it was a
dangerous age for a small state. The great powers of the
continent were eager to use her for their own ends, and it
was only by the most skilful management that she could
avoid entangling her fortunes and fate in one alliance or
another. The danger became far more acute when the
religious revolution of the sixteenth century complicated
the situation, pushed international rivalries to extremes and
introduced new elements of fanaticism and hatred. The
danger then came to be for England not merely one of
foreign entanglements but one of domestic civil war and
revolution as wen.
It is no wonder that in such an age, with the tacit consent
of the nation, the constitution, the limited monarchy, was
practically suspended. The wonder is that it escaped destruction. The English nation had just passed out of an
age in which the horrors of civil war had been made very
real and a strong monarchy had been found something of a
relief. It had passed into an age in which the general
atmosphere of Europe was absolutist, and in which foreign
and domestic problems seemed to demand concentration of
national will and a single control of national policy and
resources. 'Clear-sighted statesmanship might easily justify
a return to practical absolutism with the general support of
the nation.
We should have, however, a wrong impression of the
sixteenth century if we regarded it merely as an age in which
the growth of the constitution was suspended and an absolutist reaction had full sway. It was in two particulars at
1
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least something quite different from that. In the first place
in important respects the constitution continued in operation.
The Tudor sovereign found it easier, as we shall presently
see, to get what he wanted done with the help of parliament
and by the forms of the constitution than do away with parliament and build up instead an institutional absolutism.
During some part of the time it was really true that what the
king wanted the nation also wanted; sometimes parliament
was controlled and induced to do what perhaps the majority
of the nation did not sanction; at other times, especially towards the beginning of the period, parliaJIllent was thrown
somewhat into the background and long intervals were allowed to pass between its sessions, long at least as compared
with the greater part of the period since the accession or
Edward III; and in the opposite direction occasionally par~
liament asserted a will of its own and refused to be led by
the king, though not usually in large matters. But under
all these varying conditions parliament was used. It was
the legislating, authorizing, creative instrument. The use
which was made of the constitution was no doubt the use
of forms of which the spirit had departed. The forms were
used to carry out the sovereign's will, not to limit it or to
carry out a will in opposition to his. But, it must be em~
phasized, the forms were used. The constitution in the
matter of parliamentary powers and functions at least was
kept in operation. Nothing was lost or forgotten which
had been gained. Everything was ready to be filled again
with the spirit of a truly constitutional monarchy when
conditions should so change that the struggle with the king,
which would be necessary, could be entered upon without
national danger.
The second particular in which the Tudor age may be
seen to be not one of mere reaction was given its peculiar
character, and indeed was rendered possible, by this use of
constitutional forms to carry out the king's will. Briefly
and in general fol'ID the fact may be so stated: It was the
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most important positive work of the sixteenth century to
bring the national church under the same degree of parliamentary control which had been at that date established over
the monarchy. The medieval church withdrew from the government of the state and kept within its own sphere a larger
share of the public life of the community than we should
think likely from the position of any modern church. Large
fields of law, wills and inheritance, marriage and divorce,
were its exclusive province. Some administrative f?llctions
of the modern state, like the care of the poor, were in its
hands. The papacy was a great international state with
all the organization and machinery of a political government.
To its capital went up from all the countries of Europe a
constant stream of reports, appeals, and taxes, and an equal
stream came down of orders, commissions, and judicial decisions. In some respects the papacy was more than an international state for it assumed to represent the divine government more directly and to speak with a higher authority than
any merely political state. England was in a few matters
in a somewhat more independent position than most states of
the time, but still in a large part of its public life it was dependent not upon its own government but upon a foreign
government.
This dependence upon a foreign government it was, which
was the first thing to be broken in the sixteenth century.
With the religious past of the church no break was then
intended, but the government of the state assumed full control of all public interests that had fOI'IIDerly fallen to the
charge of the papacy and with them it assumed governmental
control of the church itself. This was in itself a revolution,
and it drew logically and inevitably a larger revolution in
its train, but the larger revolution, the religious revolution,
it does not belong to us to consider. N or is it important
for us to know how far personal desires of King Henry VIn
in seeking a divorce from Catherine of Aragon, or wise statesmanship in fear of a doubtful succession, brought the result
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about. What is important for our subject is the fact that
this great political change, this revolution, was accomplished
by act of parliament. By a series of great statutes adopted
in successive sessions of the Parliament of 1529, which remained in existence for seven years, one bond after another
which bound England to the government of the pope was
broken and the Icing put in his place as governor of the
church. Even considered no further than this, these acts
were an extraordinary exercise of parliamentary power, but
they go much farther. In them was laid the foundation of
future parliamentary control of ecclesiastical matters which
has been exercised in the last hundred years in ways that
would have seemed drastic in the extreme even to the revolutionists of the sixteenth century. And more than this even:
that the king should have asked the sanction and secured
the authority of parliament for changes on which his heart
was so deeply set was not merely a striking recognition of
the position of parliament, but a precedent of creative value
for the future.
This ecclesiastical revolution was a great forward move in
bringing the entire round of public affairs under national
control, and when we take it into account, it is no longer
possible to say that the sixteenth century was an age when
the growth of Jthe constitution was suspended. In comparison with this advance, some improvements in executive
and administrative machinery, some increase in the activity
of the council, not now under parliamentary control but
directly representing the sovereign, are of minor importance.
The great thing is that the powers which parliament had
gathered into its hands in nearly two centuries of earlier
growth had not been dropped, but had rather been confirmed
and enlarged in its possession, as marking out its definite
and secure function in the state. It was to parliament that
the king turned as if to the source of final authority and
sanction in his revolutionary reorganization of the state.
New precedents of far-reaching :importance had been estab-
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lished and all was ready, when conditions should become
more favorable, for the reconstruction of a constitutional
limited monarchy upon a broader and more solid foundation
than ever. In other words, the constitutional importance of
the sixteenth century must not be judged by considering that
age in itself alone, nor by estimating the methods and character of the government merely, as it was carried on from
year to year, but by taking into the account the results which
followed in another age, as truly consequences of the Tudor
policy as the immediate results, but very different in character.
Nor is what has been so far said a complete statement of
the constitutional meaning of the sixteenth century in English history. The economic and social historian points out
also a condition of things which the historian of constitutional development is bound to regard. The constitutional
monarchy of the fifteenth century was premature in one way
because as yet there was no nation in the modern sense prepared by political discipline and social advancement to work
in its own interests the constitutional machinery which had
been so rapidly built up since the meeting of the parliament
in 19295. The baronage was the controlling power in English political life during the long reign of Henry VI, and
the baronage of the fifteenth century was far more interested in its own factious ambitions than in parliament or
nation. From 1455 to 1485 the great fact in English history seems on the surface to be the wars of the Roses; but
that was a war of the baronage, not of the people, and in
spite of continuous civil war the economic and social development of the country at large was going rapidly forward. It
needed the strong absolutism of the Tudors to bring the
nobles and their private armies into subjection to the law
and reestablish an orderly public life.
The heaviest burden of this task of reconstructing the
power and efficiency of the central government fell to the first
Tudor sovereign, Henry VII. Not the least part of this
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task was to determine the way in which it should be done the
.
'
mstruments which should be used, and to carry out the
institutional changes which might be necessary. In both
regards, constitutionally, in the general character and aspect
of the government, and institutionally, in the details of
machinery by which the government was operated, the character of the Tudor age was largely determined by Henry
VII. It was as creative work in its way as that which went
on in the reign of Edward I, or Edward III, though it
touched less nearly the foundations of government. To be
sure the way had been pointed out by Edward IV, in the use
of the king's council, in pushing parliament into the background, in attacking the older and stronger nobility, in the
encouragement of commerce and economic development, and
in some details of financial measures. But no Y orkist king
had been able to carry his policy far enough to demonstrate
its final success or to combine all his measures into a cooperative whole. Even where Henry vn may be said to have followed most closely the Y orkist model, he gave to his work
a. more permanent and constitutional cast, and in some partIculars came nearer than any other king had done to giving
constitutional body to an absolute monarchy.
The first serious problem of domestic government which
Henry had to solve was the repression of disorder, the punishment of crime, and the r€storation of the authority of
the national courts. At times during the war of the Roses
almost unbridled private war had prevailed. The practice
of forming private armed forces by using the livery of a
noble house as a kind of uniform, and of overawing the courts
when they attempted to punish the lawless acts of these retainers, called the practice of livery and maintenance, had
been complained of by parliament for a hundred years and
legislated against at least by ordinance, and even special
authority had been given the council to try these offenders.
N ow, as one of the first domestic measures of the reign, the
matter was taken up with determination. A special com-
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nIl't'tee 0 f t"lle c ouncI'l , which is known to history as the court
was
I lber though strictly the name was older,
o f s t ar Clan
.
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already trying to protect the accused man from injustice in
his trial. It had no jury; it could force the accused to
testify on oath; and it could use torture in examination.
For these reasons it has been called a court of criminal equity,
and rightly so. It secured for the time being at least
justice which could not be otherwise obtained, for the fact
that it exercised directly the king's prerogative fitted it to
deal with the man who defied the ordinary courts. It was
a serious matter to defy the king. It is evident, however,
that it contained the possibility of becoming a r,'ery effective
engine of an arbitrary tyranny, and such in the end it did
come near to being. For nearly a century it served a useful purpose and, when the time of a more deliberate absolutism came, its existence saved the king from the temptation
to make over the courts of common law into instruments of
his power.
The council itself during the Tudor age, while less independent than it had sometimes been in the fifteenth century,
possessed an authority and power in the every-day business
of government never before equalled. In this sense the
Tudor was the great age of the council's business, when its
position, not in the determination of the larger concerns of
policy but in the management of the details of government,
was not unlike that of its youngest off-shoot - the modern
cabinet. The term privy council which had been for a long
time in occasional use, often as a term of reproach, tends to
become a regular designation and to be appropriated particularly to that form of the council, which, before the middle
of the period, was in regular attendance upon the king and
occupied rather with governmental than judicial business
which fell in the main to the council in the star chamber.
Yet the distinction between these two forms of the council
was more that of emphasis upon particular functions than
any hard and fast line that could be drawn between thema sure sign that the differentiation beginning was a natural

. ted b y a ct of parliament in 1487,1 to deal with these
appom
and other similar cases where the offender was too powerful
for the ordinary courts. The actual measures adopted were
not so new as the vigorous spirit in which they were en-

forced.
.
As we have seen, no change which had taken place m the
council no development of its advisory function, no bToadcning
its power in supervising the general administration,
no differentiation which had thTown off the common law
and equity courts as judicial bodies or t~e .e~chequ:r and
chancery as administrative bodies, had d~mmished lts ~u
preme judicial power as the organ of the kmg's ~rero~atI~e
justice. There had been complaint of the w~y 111 wlll~h It
had been used; application to it had sometImes declmed;
but the rjO'htful power had ncver been curtailed. It was
especially ~o exercise this power of the ~ouncil in criminal
cases that the new committee was appomted. There was
no extension of the council's jurisdiction in the act, nor
Teally an enlargement of the council, though th.e two c~ief
justices were added to the committee, and oftentImes durmg
the sixteenth century the court of star chamber was really
the council acting in a special capacity. In reality there
was beginning a new differentiation from the council,. car: y ing its criminal jurisdiction over to a new court, but dI~ermg
from earlier differentiations in that it had the sanctIon of
an act of parliament and in that it was never completed.
The special characteristic of the court of star chamber,
which made it useful in the repression of disorders of powerful men and for a long time popular, was that it was a court
of prerogative justice. As such the council had never
adopted the common law procedure, and it was not bound
to maintain the safeguards by which the common law was
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OFFICE OF KING'S SECRETARY

one. The privy council retains all the characteristics of the
old small council, while the star chamber represents a specii\,l
function being slowly thrown off to a special body.
The council in the past had done much of its work 'through
committees or commissions, and under the Tudors the court
of star chamber was not the only one set up or revived.
The court of requests was especially for the cases of poor
men; the court of augmentations and that of first fruits
and tenths were formed after the breach with Rome, to
deal respectively with lands and with revenues which had
fanen to the king from the church; the court of wards looked
after all the cases, mostly feudal, in which the king had the
right of wardship; the councils of Wales and of the north
were to exercise the king's authority and keep order on the
borders, and there were other branches of the council in
Calais and Ireland. The court of high commission will be
considered later. All these were offshoots of the councilor
under its direct supervision, and more temporary commissions might be sent to any county or be appointed to investigate any happening. Oftentimes on very great matters
the king seems to have acted without formally consulting
his council, but nothing was too small for their attention.
While the old connection between th~ king's official household and the council still -continued, there began in this age
a new official connection with the council which is distinctly
modern. Certain of the older offices had become modernized
and certain new offices had been created to ·take care of
increasing business. The lord chancellor was still the highest of the council in rank, but he was now less a political
:minister of the crown than he had been and more a judicial
officer. The lord keeper of the great seal sometimes took
his place, mad~ equal to the chancellor in powers and jurisdiction by statute under Elizabeth. The lord treasurer was
then the real head of national finance. The lord president
of the privy council was a new office, not always filled. The
lord privy seal had charge of that instrument, now as im-

portant in the details of government as the great seal. Most
significant for the future was the new office of king's secretary, or secretary of state as it began to be called. For
its remote origin the office goes back to a king's clerk of the
thirteenth century, but it is in the fifteenth that it becomes
of greater significance, and in the sixteenth definitely the
original from which the modern offices bearing that title
have been derived. The secretary was often a man of great
influence and ability, like Thomas Cromwell and Lord Burghley; he stood close to the person of the king and was his
channel of communication with other officers and with
foreign countries; he often represented the king in one house
or the other of parliament, and had supervision of a great
variety of. interests, as indicated by the five modern offices
into which the sixteenth century secretaryship has been
separated. Often the pressure of business was so great that
there were two secretaries appointed.
There was no definite cabinet in the Tudor period, and
the sovereign decided without outside influence with what
persons he would consult, changing often with time or subj ect and often from personal caprice, yet all the processes of
government were gradually assuming a more modern
aspect. So it was also of the connection between council
and parliament. Parliament did not influence, and had no
means of influencing, either the membership or the policy
of the council. But the members of the council were members of one house or the other, and had a controlling influence upon the decisions of parliament, to which, at certain
periods they gave great attention.
The relation between the council and parliament maybe
illustrated by legislation of great importance in the constitutional history of Ireland and of considerable interest in
more recent controversies. In 1495 the Irish parliament
passed a statute one provision of which was that no parliament should meet in Ireland until the king and his council
had approved of the meeting and of the ads which Were to
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be passed. 2 This statute, known as Poynings' law, carne
later to interfere very seriously with the liberty of the Irish
parliament, but at the time of its adoption it enacted nothing
which was not also true of England. No English parlia,..
ment could' meet without the approval of the king and his
councrl, and when it met it still had no initiative, at least
before the very end of the period, and passed only what would
be called today government bills..
Based upon the original legislative right of the council,
a considerable extension took place in 'the sixteenth century,
not of ·the principle 'but of the frequency of royal proclamations. It was probably the difficulty of bringing disorder
to -an end in the first part of the period, and later the necessity of defining new offences and providing for their punishment which came with the reformation legislation, that encouraged recourse to a quick and peremptory method of
making regulations to be enforced by the summary procedure
of the council. In 1539 an act of parliament declared that
royal proclamations should be obeyed and observed "as
though they were made by act of parliament," though they
might not inf11inge any act, common laws or lawful customs
of the realm. It also created a fonID of .council court to try
those who disobeyed them. 3 The act was probably declaratory rather than creative. It seems to have been followed
by no change in the subj ect or character of proclamations
and was repealed in 1547. This revival of council legislation, like other matters under the Tudors, which look like
extensions of the royal power, m.et apparently with general
approval, but the precedents established had a different
meaning in another age.
It is easy for us to see the inc'reased prominence of the
council as an instrument of government in the sixteenth
century. It is not so easy to see in the events of the time
the fortification and improvement of the position of padia-

mellt. The eViidellce which we occasionally find of a determined effort of the government to make sure of a subservient
parliament obscures the constitutional importance of even
the most subservient parliament. It seems to us that a legislature so controlled must end by becoming nothing but a tool
of the executive. The key to the difficulty is to be found
in the motive of the king in obtaining the control and the
character of the objects which he sought.
Parliament did not meet so often in the Tudor age as in
the fourteenth century. Henry VII in twenty-four years
held but seven parliaments, only one in the last half of his
reign; Elizabeth in forty-five years summoned ten. Yet it
can hardly be said that the Tudors deliberately kept parliament from meeting because of its power. At most they
found it an inconvenient instrument and were glad to do
without it when it was not necessary. But often it was indispensable for their policy and, when it was most indispensable, they took some pains .to secure the kind of parliament they needed.
The house of lords never recovered the relative importance
in parliament which it lost during the fourteenth century,
but it was still not inferior to the house of commons in power,
and the control which it could exert over the members of
the lower house through socia:! influence and personal connection was not slight. As a house of hereditary members,
it should be theoretically independent of the king, but it is
easy to understand that it was not. During most of the
time to ·the Reformation parliament of 15~9, the clerical
members, bishops and abbots, were in the majority, and they
owed their offices and their chance of promotion and of other
favors to the king. The majority of them voted for Henry
VIII's measures against the papal power. The lay nobility
had been weakened by the war of the Roses but not so nearly
destroyed as has sometimes been said. Henry VII's first
parlia~elit contained twenty-nine lay peers, which is not
greatly below the average number of that ·century. It sank
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once in Henry VI's reign to twenty-three, hardly ever rose
above fifty, and in the sixteenth century only once reached
sixty. Though many new families were giyen titles during
the period, peerages continued to become extinct almost as
rapidly as du-ring the war of the Roses. It was the more or
less constant policy of the Tudors to place their chief dependence upon new families which they raised in rank instead
of upon the older nobility, and many of the families most
distinguished in later history, Cavendish, Cecil, Paget, Russen, Seymour, Spencer, and others, gained at least the first
steps of their promotion in this period. In no part of the
age did the house of lords furnish leadership to anything
like the old traditional opposition to the crown.
In regard to the house ·0£ commons it is necessary first of
all to fix in mind the fact that the class represented by its
members was still a narrow one - reaching not at any time
below what we should call the u.pper middle class. Boroughs
sent knights and esquires as their representatives, as often as
they sent burgesses, and there is no evidence that, either in
the character or the chief interests of the membership, there
was any difference between boroughs and counties. And in
reality it may be said with truth that it was the chief interests of the membership which determined the policy of the
commons, rather than the special desires of the sovereign.
It is also true, however, that the two were often identical and
as often easily made to seem identical.
The Tudor age was one of great economic advance, and
the economic interest was at the bottom the chief interest of the membership of the house of commons. A widespread change was taking place in agriculture, caused by
the increasing profits in wool raising, and was transforming
arable land into pasture, by which the class represented
in the house was greatly affected and saw its advantage,
whatever may have been the effect upon the laboring class. 4
Foreign commerce was developing rapidly and occupying

more and more the attention of the trading towns. The
great companies of merchant adventurers were beginning to
be formed, commercial treaties were breaking down barriers
against commerce, n8.Ayigation acts were developing English
shipping and ship-building,5 bounties, monopolies, and tariffs
encouraged national industries, interest was increasing in the
exploration of new routes of trade, and before the close of
the period England was looking forward to the founding of
colonies, for trade at least, and was defin~tely cherishing the
vision of a great future on the sea. The real heart of the
middle class was in these things, and the constitutional bearing of the fact is to be emphasized. N ever was there an
age when the taunt sometimes heard, that the Anglo-Saxon
will contentedly endure any kind of government that gives
him security of trade, came nearer to justification.
There is some further reason for the support of a strong
government to be added. During the first part of the period
the destructive civil war of the Roses was fresh in mind.
The nation wanted no more of it. The dangers of a disputed
succession and of a weak government must be ayerted.
During the last half of the century the dangers of foreign
invasion and of insurrection from religious discontent were
equally great. A strong government was certain to rally to
its support all those classes in the country which had a share
in deciding what the national policy should be and those
whose chief desire was security. If the government was
strong enough to protect commerce abroad and to maintain
order and independence at home, it might have and do almost
anything that it wanted. Almost, not quite. It must not
be understood that in every particular the Tudor sovereigns
had their way. They sometimes met with opposition which
they could not overcome and were obliged to withdraw or
modify their measures. In their great measures of policy,
however, they had their way, and in almost all these measures
parliament apparently supported the king because the classes
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which formed parliament wished, or were at least willing, to
carry out the policy which the king desired.
Occasionally, either to make sure that the policy of the
sovereign or of his ministers could be carried out, under
Henry VIII, Edward VI, and Mary at least, deliberate efforts
were made to secure a house of commons that could be
counted upon. This was done by making use of the sheriffs
as in the fifteenth century, by influence upon individual constituencies or ind:i~vidual members, and by one measure which
had a permanent effect upon the composition and finally upon
the character of the house--the creation of new boroughs.
In the short reign of Edward VI forty-eight members were
added to the house of commons, twenty-two for a single election; under MaTY twenty-one, and under Elizabeth sixty
or more. A large proportion of the new boroughs were in
Cornwall, which was almost entirely owned by thc< crown,
and many of them became in later times the pocket or rotten
boroughs of the unreformed house. It was not possible in
this way, however, to obtain a ceTtain or permanent control.
In the next century Sir John Eliot and John Hampden represented Cornish constituencies, and in the other house the
family of Russell made itself famous for its liberal leadership.
Of the greater measures of the Tudors, two of Henry
VIII's are especially noteworthy as both illustrating and
strengthening the position of parliament-the regulation of
the succession, and the breach with Rome. A disturbed succession had been characteristic of the last half of the fifteenth
century, and parliament had been called upon more than
once to determine the line to be followed, but the hold of
Henry VIn upon the throne and upon the nation was so
great that no questions to disturb the future arose until he
created them himself by his matrimonial complications. Before the close of his reign the situation was such as to compel
a recognition, by logical inference at least, more complete
than ever before, of the 1!upreme authority of parliament to
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determine the succession, for it was not possible that~ outside
of statute law, both Mary and Elizabeth should be at the
same time legitimate. First Mary was declared by parliament illegitimate and the succession settled upon Elizabeth. 6
Then Elizabeth was declared illegitimate and the crown entailed upon the offspring of Henry and Jane Seymour. By
this act also authority was given to Henry to limit the succession after himself, by letters patent or by his last will, to
such persons as he chose, no exception being specified - a
plain delegation of authority to the king, which logically
he acknowledged that he did not otherwise possess. By
virtue of this authority Mary and Elizabeth were restored
to the succession after all the other descendants of Henry
VIII and after them the line of his younger sister Mary
preferred to that of his elder sister Margaret, who had been
married to the King of Scotland, and this disposition received
again parliamentary sanction. That it was not carried out
on the death of Elizabeth shows less the weakness of statute
law than the superior power of what we may already begin
to call public opinion.
The breach with Rome involved a recognition of parliamentary authority, perhaps logically less complete, but more
striking and immediately felt, because it broke off the whole
current of English history down to that date and involved
interests very near to the mass of men. It is not the place
here to discuss the reasons for the steps taken nor the question of their justification. To believe them unwarranted,
is to recognize most fully the power of parliament in carrying them through.
·Whether Henry's desire to have his marriage with Catherine annulled arose from personal reasons only or in part
from motives of genuine statesmanship, matters had gone so
far by the time the pope's refusal to agree became evident
that Henry was determined to go through with his purpose
at any cost. To do this in such a way that the result should
;; A. and S., B35-BS9, B64-B67.
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be unimpeachable in English law required three things: the
authority of the pope over the English church must be set
aside and the king put in his place; all appeals from English
courts to Rome must be made illegal; and all subjects must
be bound by oath to recognize the results. These measures
were adopted, gradually and not in the order stated, by the
parliament which met first in November, 15~9, and continued
until April, 1536, holding seven sessions. These measures
were necessarily accompanied or followed by others, many of
them financial in character, and together they brought about
a change in English law, practical government and formal
constitution equivalent to a Tevolution. 7 They illustrate the
extent to which the recognized power of parliament could go,
and their effect was to establish the complete authority of
parliament over the constitution and the practical government of the church. This supremacy of parliament is illustrated and acted upon in the act of supremacy, which put the
king in place of the pope as head of the church, more fully
than in any other one act. S
An incidental result of importance followed from this
legislation. Henry VIII had not intended to make changes
in doctrine or religion, but he had put the English church
in a position in which it could not remain stationary. In
the next reign the drift towards protestantism was very
strong, with the result that a new declaration of doctrine and
a new prayer book were framed, and these were made obligatory in all religious service by the act of uniformity, renewed
by Elizabeth in 1559 in undoing Mary's restoration of
catholicism. 9 But on one side probably less than half of
England was protestant, and on the other a good part of
England believed it necessary to go in that direction considerably farther than parliament was willing to go. Uniformity of religious faith and worship could be preserved only
A. and S., ~~6-~35; Cheyney, Readings, 340--346.
A. and S., ~39-94,0.
e.A. and S., 953-959, 979-~1.
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by pains and penalties, and to enforce these a new court
was set up, the ecclesiastical court of high commission, given
its historical form and authority under Elizabeth. 10 In function this court was really an offshoot of the council, though
it had many members not belonging to the council, and like
that body its procedure was free from the restraints of the
common law and inquisitorial in character, though it could
not make use of torture or sentence to death. Like the council it was a court of prerogative powers, enforcing the
authority of the sovereign as head of the church. As an
instrument of arbitrary government dangerous to liberty its
history belongs chiefly to the next century.
In financial maUers the Tudors sometimes overstepped the
proper limits of the constitution, and without much opposition. The benevolence had been invented in the :fifteenth century 11 _ in theory and form a free gift to the government,
but in practice the suggestion of the gift came from the government and the individual generally thought it best to agree.
These gifts were forbidden by parliament under Richard III,
but were exacted both by Henry VII and Henry VIII. The
latter employed also forced loans, written promises of repayment being given in return, called "privy seals" because
sealed with that seal. At times these methods of raising
money threatened to develop into something like regular
taxation with assessments based upon a valuation of property. In 15~5 Henry VIn attempted to levy a sixth from
laymen and a tenth from clergy without previous parliamentary sanction, but the resistance was so great in this
case that the attempt h~d to be abandoned. In theory the
right of parliament to decide upon taxation was recognized,
,and extra-legal taxation was under some form of evasion.
In local government we may say that the Tudor age is the
. time when the transition from medieval to modern methods
was completed. The king's courts of the common law had
10
11
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continued their steady development at the expense of the
local and private courts, but they had come to be more and
more exclusively law courts, even the itinerant justice courts,
and to abandon more and more their administrative duties
to other ,agencies. County, hundred, and private courts,
though they continued in possible use in some particulars
into the nineteenth century, had become really insignificant.
A clause in the statute of Gloucester (15278) had been interpreted to deprive the county court of jurisdiction over cases
involving forty shillings or more of value, and criminal
cases had practically ceased to be regarded as private causes
(appeals) and were treated as king's pleas only. The
county assembly was no longer summoned to meet the
itinerant justices; and the grand jury alone stood for the
county. The hundred still existed as a territorial division,
but as a unit of administration and jurisdiction it survived
the period only in the courts leet here and there. It was of
so little importance that, though it was brought over into
several American colonies, it was preserved in one onlyDelaware. Private jurisdictions, though still possibilities,
survived in practical use only in some of the led courts and
in the transfer of servile land, the copyhold, but this last use
required no court session; the entry on the roll of the court
signifying the change of ownership was as purely formal as
an American record of a land transfer.
An office which was to playa great part in the local government of the future - the justi'ce of the peace - had been
steadily increasing in importance since the thirteenth century.
It grew out of experiments beginning near the end of the
tweHth century toD.nd a satisfactory local officer to look
after the king's pleas, to see that they were all brought
before the justices and in proper shape for trial. The first
experiment, which did not prove successful, gave us the office.
of coroner, soon limited to its present duties. The next
experiment was the appoinbment of conservators or keepers
of the peace, whose powers were much extended under Edward

III. In 1360 they were authorized to imprison persons indicted before them for felonies, and soon after they began
to be called justices of the peace. 12 In 1388 they were
directed to hold their sessions four times a year
the origin
of the later" quarter sessions." Gradually their duties were
enlarged and made administrative as well as judicial, to put
down riots, to regulate wages, to supervise weights and
measures, trades and industries, highways, apprentices, and
paupers. They were given a police jurisdiction, and so multifarious 'were their duties that they have been called" the
Tudor maid of all work." As an organ of the central
government in all localities, they supply the place of the
sheriff in his early administrative functiops, for the sheriff
had now become the executive officer of the courts, as he still
is in the United States. As representing the medieval
organization of local government, they had succeeded to
many of the activities of the original town, of the private
court whether domanial or franchisal, and of the ordinary
hundred court. They had also inherited a considerable part
of the 10'cal functions of the itinerant justices, and they
supervised and controlled the parish officers.
But just before the Tudor age began, another new factor
in local government had begun to be active, or perhaps we
ought rather to say that an old and almost obsolete institution had awakened to new life - the parish meeting. The
town assembly of original Saxon days had tended to be absorbed into the manorial court of feudal times. Its business,
however, was not in all cases identical with manorial business
and, as the changing economic conditions of the later middle
ages, and especially the rise of the new agriculture, of grazing and enclosure, reduced the importance of the manor, the
permanent interests which must be looked after by local government acted to revive something like the old township moot.
But the township had long ago disappeared as a unit of real
political significance, and the local unit whrch at the moment
12
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had an active existence, and which often corresponded with
the township in area, the parish, stepped into its place and
inherited its functions in local government. The priest, as
the local leader and guide, who would naturally be looked to
to assist in the difficulties of a transitional time, had very
likely a good deal to do with securing this succession. At
any rate the parish meeting, the ·assembly of the parishioners,
became the local governing body, and one very much like the
old township assembly, looking after both the ecclesiastical
and the secular interests of the community. \Vhen towards
the end of Elizabeth's reign the state awoke to the duties
towards the poor which had fallen to it from the medieval
church, it made the parish the unit in the administration of
the poor laws which were passed, and ·thus gave it legal
recognition and a permanent position in the state. F'rom
that time to the present, the parish with the parish meeting,
or vestry, has had as large a part in the conduct of local
government as the American town meeting, though under a
supervision in some particulars by the justice of the peace
which has nothing corresponding to it in America.
The conditions which had given character to the Tudor
age began to change before the death of Elizabeth. ',fhe
execution of Mary Stuart and the successful defence agamst
the threats of Spain gave something of security against both
domestic and foreign danger, though the nation was not fully
conscious of how great a change in these respects had really
taken place. But parliament began towards the end of the
century to be somewhat restless; to show an inclination to
greate; independence, and a disposition to be more critical
of royal methods. 'i'\T e seem to ourselves to detect the beginning once more of something like an organized opposition
and a group of men acting together, almost like a modern
party, ready with a legislative programme not foreordained
by the council. There was, however, no real interference
with Elizabeth's action which can be said to have amounted
to a matter of principle. It was only that all things were

ready for a new age and, if Elizabeth herself with all her
polit~cal skill could have continued to reign for another

twenty years, it is not likely that she could have repressed the
opposition that was forming. As the history actually went,
it was reserved for a new dynasty to raise for the first time in
English history a square issue between two types of monarchy
and two types of constitution.
To the final settlement of the problems of that new age the
great contribution of the sixteenth century, based upon the
earlier history, was the parliament and its position in the
state. As a contemporary estimate of the place of parliament, a passage from Sir Thomas Smith's Commonwealth of
England, published in 1589, to which special attention has
been ,called by Professor Maitland, may be quoted: " The
most high and absolute power of the realm of England consisteth in the parliament. . . . That which is done by this
consent is called firm, stable and sanctum, and is taken for
law. The parliament abrogateth old laws, maketh new,
giveth order for things past and for things hereafter to be
followed, changeth rights and possessions of private men,
legitimateth bastards, establisheth forJ11s of religion, altereth
weights and measures, giveth forms of succession to the
crown, defineth of doubtful rights, whereof is no law already
made, appointeth subsidies, tailes, taxes, and impositions,
giveth most free pardons and absolutions, restoreth in blood
and name as the highest court, condemneth or absolveth them
whom the prince will put to that trial. And to be short, all
that ever the people of Rome might do either in centu,riatis
comitiis or tributis, the same may be done by the parliament
of England which representeth and hath the power of the
whole realm, both the head and body. For every Englishman is intended to be there present, either in person or by
procuration and attorneys, of what preeminence, state, dignity or quality soever he be, from the prince, be he king
or queen, to the lowest person of England. And the consent
of the parliament is taken to be every man's consent."
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CHAPTER XI

PARLIAMENT VERSUS THE KING
James VI of Scotland began to reign when a babe in arms
and could never remember a time when he had not been a
king. He was something of a student and he read, not
without a natural inclination to believe, current philosophical
arguments in favor of the divine right of kings, and even
restated them in a book of his own writing. He was the
king of a poor country, but he knew himself heir to the
English crown and could look forward with pleasant anticipation to its wealthier resources and to the headship of a
liberal and aristocratic church in place of the hard and
narrow republicanism of the Scotch presbyterians. He
knew the history of the Tudor monarchy and Elizabeth's
methods of rule and her overbearing ways of dealing with
individual opposition. He knew also that his right to the
throne was shadowed by the provision for the succession
which Henry VIII had made under the authority of parliament, by which hi&'own elder line had been postponed in
the inheritance to the younger line of the descendants of
Henry VII. But he knew too, when he came to the throne
with the sanction of the nation in the teeth of this arrangement, that the principle of succession by direct descent, the
principle of divine right, had made no small gain over the
principle of parliamentary authority. It is not at all
strange that James became king of England with the determination to go on with the practical absolutism which the
Tudors had exercised and indeed with clearer theoretical
ideas than they had had of monarchy as the natural government interided for mankind and of his own right as the
particular monarch divinely selected.
Over against the determination of the king was the deter1.'65
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mination which had been slowly growing in parliament for
some years. It would probably be going too far to say
that this was a conscious determination that the absolutism
of the Tudors should come to an end. It was rather a determination that the king should be held to the law where law
existed. The particular events in which this determination
of parliament expressed itself were so entirely shaped by the
action of the king, parliament came so slowly, as the years
of the seventeenth century went on, to an understanding of
what its opposition meant as an interpretation of the constitution and an assertion of the position of parliament in
the state, that it is hardly possible to say that it began
the conflict with the crown with any definite plan, or any
foresight of the result for which it ought to strive. The
practical situation created was, however, the same as if it
had been designed. A square issue was joined between a
king determined to go on with a virtual absolutism and a
parliament determined that the king should be limited by the
law.
This issue had never before been joined in English history.
Since the working out of the limited monarchy and the establishment or its principles in 1399, these two interpretations
of the constitution had never entered the field together.
Each in turn had had possession for a long period, and government had been carried on according to it with no serious
interruption from the other. The Lancastrian period was
in fundamental principles, though these had not been worked
out in all details, an age of constitutional monarchy. The
Y orkist and Tudor periods formed an age of practical absolutism, though an absolutism which for its own convenience
made use of some of the machinery of a constitutional monarchy and in so doing strengthened and confirmed it. In
this most important respect, the joining of issues between a
traditionally strong royal power and a parliament strong
in accumulated rights and privileges, the accession of James I
opened a new epoch in the history of England.

The great practical question to be solved was : Would it
be possible to make these two conceptions of government
work peaceably together? Would it be possible in practice
to mark off a boundary line between the king's prerogative
action and those things in which he must allow parliament
to be supreme? VI,! as any compromise between these two
powers in the state possible? VVas not the real question
which was involved in the rivalry between them the question
of the ultimate political authority in the state of which
there could be in the nature of the case but one? Somewhere in every state there must reside a power of making
decisions from which there can be no appeal; a final authority to which in the last stage of discussion every great
question must be referred and whose answer will at once be
seen to end all controversy. This ultimate authority in any
state is the sovereign authority whether it be a sovereign
monarch or a sovereign people, and the question where does
sovereignty reside in any given state is the question where is
to be found the power of making decisions which we know
no other power can call in question. In the conflict between
the king and parliament in the seventeenth century in England this was the question really at issue and really decided.
Growing slowly more and more clear through the cloud of
special issues, forced by progressive dispute and argument
more and more definitely into the foreground, the great question, where does political sovereignty reside in the English
state, what is the ultimate source of all authority, though it
was never distinctly formulated nor answered in specific
words, was in the end really answered by the facts, by the
actual situation left as the result of the struggle.
The joining and the settlement of this issue make the
seventeenth century like the fourteenth century a great
creative age in English constitutional history, creative not
of institutions nor of constitutional procedure, but of meaning and interpretation fixed beyond future question. If
we say that by 1399 the English constitution had been
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brought into existence so far as its fundamental principles
are concerned, we have by no means said that the .work of
making the constitution was completed. There was much
of a creative sort still to be done. Most important work
still remained in seeing that these principles were consistently
carried out in all the details of government. The importance of this work may be seen in saying that it was especially
to be done in the control of national finance, in making
the judiciary independent of executive interference, and in
the directing of foreign policy-this last an item in which
the work is perhaps not yet complete. Much had still to be
done in devising machinery for the operation of practical
government according to these principles, and this in its
chief instance has given us the English system of government
by a cabinet of responsible ministers. And perhaps most
broadly fundamental of all, much had still to be done in
ascertaining what these principles logically implied as to the
nature of government, the source of its powers, and the seat
of sovereignty in the state. This last was the work of the
seventeenth century and it was truly creative although a
work of interpretation.
The work of the seventeenth century was creative also
not merely in the general result to which it was to lead but
also in many details by the way. Seventeenth century
England was deeply interested in its past history, and the
leaders on both sides of the conflict made an appeal to precedent hardly equalled in any other age. But it must be
admitted that precedents in favor of the claims of parliament were many times interpreted and urged in the light of
what they logically implied rather than of what they originally meant. The king also more than once asserted that he
possessed a general right of action on the basis of precedents
which related only to a much more limited range of cases, as
in the instance of the so-called impositions, a supertax added
by proclamation to the customs duties fixed by law. Impositions indeed had been added in this way to the legal duties
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by earlier kings but always for special administrative purposes, not for raising revenue, and in justifying his use of
the right by the earlier precedents the king was certainly
carrying them beyond their legitimate application. The
case is typical of the kind of legal justification asserted for
many other things done by the Stuarts during the century.
On the whole, however, it must be said that history was
with the king. The stretching of precedent during that
time, in a way which history finds the most unwarranted, into
something which it did not originally mean though perhaps
logically implied, was on the side of parliament. The seventeenth century is for instance the great age of the perfection
of the writ of habeas corpus as the means of securing the
citizen against arbitrary executive action. But parliament
began the struggle to obtain this result, in the dispute which
led to the Petition of Right of 1628, with the assertion that
the most of what it was to gain in the ena was already historically its rightful possession. But however clearly history must condemn the literal form such claims assumed, the
fact, which was in truth the essential fact, should not be
overlooked, that the extended meaning which parliament gave
to precedents was really logically inv01ved in them. Habeas
corpus as it existed before in 16Q8 did logically imply what
parliament asserted it had meant, as a means of defending the
individual against the arbitrary action of the executive,
though it may never have been actually so used.
'What parliament was really doing through all the faulty
history it employed, was to apply logically in new ways, to
new details, in further extensions, the fundamental principles
which the past had established, and this was truly creative
work. The strugg1e between parliament and the Stuart
kings was the process through which the nation was learning to understand what these principles really implied for
the whole constitution of the state. Indeed the keenness
with which the opposition of the seventeenth century pressed
to their logical limit past precedents against the king, often
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to a meaning which the makers of the precedent would not
have recognized as their own, leads us to suspect that during the long interval of the absolutist reaction, there had
already formed, unconsciously and beneath the surface no
doubt, a clearer conception than ever before of what the
constitution was and what it might logically involve; that
the sixteenth century had in this way really laid down a
solid foundation for later advance on which the seventeenth
century was building.
Against extensions of this sort, if they be really logical,
history can urge no objection. The historical argument is
never of any validity against the results to which the living
process of a nation's growth has brought it. However far
they may go beyond the beginning the past has made, if they
are the genuine results of national life, genuine outgrowths
of the past, they have a rightfulness of their own which history cannot question. This is what we must say of the main
things which parliament was striving to obtain in the seventeenth century. They were new claims in form, but they
were logical applications of established principles, and the
time had now come when it was necessary that they should
be made if the English constitution was not to cease to grow.
To the immediate development of the conflict between king
and parliament, two features of the situation at the accession
of James decisively contributed. One was the strength and
spirit of the puritan party, and the other was the condition
of national finances. The puritan party had arisen in the
reign of Elizabeth. I t embodied the demand for a thoroughgoing reformation of the national church in the direction of
protestantism, and especially of Calvinism, whose doctrines,
including their logical inclination towards republicanism, it
had adopted. 1 It had not yet begun to prove itself a great
political power in the nation, but it had strongly reinforced
and even led the growing opposition to the queen's arbitrary
government in her last years. Already the separation into
1
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two wings had begun which is so important in the seventeenth
century: the presbyterian, believing in a national church with
a representatiye and republican government, and insisting on
a strict conformity to its theological standards; and a left
wing, in theology more tolerant and liberal, but in government more extreme in the application of their principles both
to ecclesiastical and political organization, going to the extent of an actual democracy. This wing was known at first
as the Brownists or separatists, later as independents, and
in modern ecclesiastical history as congregationalists.
In the reign of James the presbyterian wing was in control
of the party, both in numbers and leadership, and the separatists chiefly distinguished themselves by the beginning of the
New England colonies in 16~O. In the reign of James also
the presbyterians had not come out of the national church.
They were " comprehended," or most of them were, within
it, and it was through the puritan spirit and ideals within
the church, rather than by open rebellion against it, that
their influence was exerted. The chief thing to notice at the
beginni~lg is that it was a fighting faith. It held that it was
the duty of man not merely to believe the truth but to defend
it and make it prevail. The preparation for conflict was further completed by the rise of a high church party in the
na.tional church, at the opposite wing from the puritans, and
hy. the dislike of presbyterianism which James had conceived
during his youth in Scotland. So closely intertwined are
ecclesiastical and political opposition, ecclesiastical and
political principles during the seventeenth century, that it is
often impossible to separate them.
The financial problem which confronted the government at
'the beginning of James's reign would have been a serious one
under any circumstances; it was made doubly so by the
extra,-agance of the king and his ignorance of the value of
money. A price revolution, due to the decline in the value
of the precious metals, had been going on in the sixteenth
century which made it impossible to do the business of the
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state with the old revenues. The star chamber dinners,
which cost the treasury £9l in 1500, cost £9l0 or more in
1600, partly owing perhaps to an increase of luxury, but
mainly to the increase of prices. Elizabeth's court had been
on the whole economically conducted, and the plunderings
of Spain had furnished some income, so that in her reign
taxation had not been increased in anything like the necessary
proportion to meet the increased costs of government. The
nation had not been trained to understand the situation, and
now, with an extravagant king who thought his new resources
practically unlimited, the burden fell suddenly upon them.
As almost always in such cases, neither government nor
people understood the real causes of their difficulties, and
until nearly the middle of the century the necessary demands
of the government and the natural reluctance of an uninformed parliament were frequent occasions of conflict.
J ames had received the "millenary. petition" 2 of the
puritan ministers in the national church for further changes,
and in the Hampton Court conference strongly expressed
his condemnation of their tendencies, before he met his first
parliament in March, 1604. It was in this parliament that
the fundamental issue was first drawn, and the fundamental
principles first expressed, though still undeveloped, which
were to characterize the conflict through almost the entire
centurv. In summoning this parliament the king undertook
to rule that certain classes of persons of doubtful character
should ,not be elected to the house of commons and to assign
to chancery the function of deciding whether his prescription
had been complied with in individual cases 01' not. This
would be to deprive the house of commons of the right to
decide upon the qualifications of its own members and upon
disputed election cases. A conflict immediately arose between the house and the king over the matter, in the course
of which the king asserted that the house" der,ived an matters
of privilege from him and by his grant," and the house in a

formal document called " a Form of Apology" in defence
of its position, probably not presented to the king, declared
that "our privileges and liberties are our right and due
inheritance, no less than our very lands and goods," that is,
possessed by the same title as private property and as little
subject to withdrawal by the king. This was a square issue
squarely drawn but it was not at this time further developed.
In the end the king had to abandon the attempt which he
had made, though the lesson that a body of law existed in the
state superior to his will was very imperfectly learned. s
Two years later financial difficulties first led to action
typical of what was to follow. Undoubtedly the king was
in real need of money for the necessary expenses of the state
but, instead of applying to parliament, he placed, by an act
of prerogative, an extra duty of five shillings per hundred
weight on imported currants. This is the case of "impositions" alreadv referred to. A merchant, John Bate, or
Bates, by refu~ing to pay the extra duty, brought the question before the court of exchequer, and the judges gave a
unanimous decision in favor of the king's right to do as he
had done. 4 Undoubtedly the right of earlier sovereigns had
been recognized to raise and lower tariff duties by proclamation. But the right had been used to regulate trade, to
secure protection or retaliation and fair trade. In using
it not for such purposes but to raise revenue, James was
assuming an important constitutional power which the precedents did not warrant. It was perhaps natural, however,
that a Cal:rt of law, bound normally by the letter of precedents rather than by the remote consequences which might be
involved, should decide as it did.
The judges, however, went beyond what was required of
them by the case before them, and laid down certain general
principles with regard to the prerogative which illustrate th~·
fact that the theoretical basis of absolute government waH
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more clearly developed at· the time than of constitutional.
The chief baron said: " The king's power is double, ordinary
and absolute, and they have several [i.e., different] laws and
ends. The absolute power of the king is not that which is
converted or executed to private use, to the benefit of any
particular person, but is only that which is applied to the
general benefit of the people, . . . as the people is the body
and the king the head . . . and as the constitution of this
body varieth with the time, so varieth this absolute law according to the wisdom of the king for the common good. . . .
And whereas it is said, that if the king may impose, he may
impose any quantity that he pleases, true it is that this is to
be referred to the wisdom of the king, who guideth all under
God by his wisdom, and this is not to be disputed by a subject."
The case,though only involving a small matter and merely
making a beginning, is thoroughly characteristic of the conflicts of the century. The king stretches a precedent, which
according to the letter covers his action, to make it cover a
substantial increase of royal power, and -the courts hold that
the precedent justifies the new application. On the basis of
the judicial decision in his favor, James shortly afterwards issued a new" book of 'rates," in which heavy additional duties,
impositions, were placed on a great number of imported
articles to be permanently collected, and parliament
acquiesced, though not without discussion and -remonstrance
in which there was some advance in the understanding of the
principles involved. Parliament in this session, the fourth
of James's first parliament, also complained of abuses in the
opera tion of the court of high commission and of the misuse
of proclamations. The question of the king's power in the
matter of proclamation being referred bv the council to four
judges, including the two chief justices, "they gave it as their
opinion that the king could not by proclamation create any
new offence nor make an offence punishable by the court of
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star chamber if it was not so by law. 5 This expressed
opinion acted as something of a check on the tendency to
extend the royal power by this means, but did not end it.
James dissolved his first parliament in February, 1611,
and did not call his second until April, 1614. He was reluctant to meet parliament again, but some of his friends
had urged him strongly to do so because of his financial
difficulties, and had assured him that ways could be found to
manage the house of commons in the king's interest. The
attempt to do so, however, had a contrary effect, and the
spirit of the house was declared in a vote against impositions,
that the king had no right to impose taxes without parliament's consent. So angry,was the king at the refusal of
parliament to make him a grant before discussing grievances,
that he dissolved it early in June befor~ it had voted a tax
or passed an act, and, following the example of Elizabeth,
sent four members of the house of commons to the Tower in
punishment of their conduct.
The third parliament did not meet until January, 16~1,
and during this period of ten years, from 1611 to 16~1,
with no parliament except that of 1614 which did nothing,
the king thought himself justified in resorting to extra-legal
means of raising revenue. Privy seals, that is, forced loans,
were again made use of, old debts and fines rigorously collected, titles sold and a new title, that of baronet, created to
sell; and after the failure of the parliament of 1614, a general
benevolence was imposed, which met, however, with great
opposition. Oliver St. John was heavily fined and imprisoned for written criticism of the measure.
In 1615 an important constitutional question was first
brought into prominence by the action of the king, whose
later settlement forms one of the positive advances of the
century - the question of the independence of the judiciary.
The case was that of Peacham, a puritan minister accused
5
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CONSULTING THE JUDGES

of treason on doubtful evidence because or language against
the king in a sermon that he had not preached nor published.
The king directed that the judges of the king's bench should
be separately consulted, undoubtedly in the hope of influencing them to take his view or the evidence. This the other
judges did, but Chier Justice Coke at first objected against
consultation of the judges separately, and later gaye a written opinion that the evidence was .insufficien t. A t this time
Coke did not obj ect to the consultation on constitutional
grounds, but he did so later, and the case at least served to
call attention to the abuses possible in the practice.
In the next year these were strikingly illustrated in another
case, known as that or" commendams." The king attempted
to interrupt the trial of the case which was going on before
all the judges of th~ common law courts in the exchequer
chamber, in order to hold a consultation with the judges
about it. On their unanimously refusing to delay as contrary to the law, they were summoned before the king and the
council and severely rebuked by James in person. All
humbly submitted except Coke, who still declared the delay
contrary to law. They were then required to say whether
they would not delay a case before them to consult with the
king if he judged his interests directly involved in it. All
agreed except Coke, who w.ould say only that he would do
what was proper for a judge to do. He was shortly after
dismissed from his office of chief justice.
In this case, as in the case of impositions, the historical
precedents were with the king. Many kings had consulted
the judges. The house of lords had done so many times,
and the la'W officers, Coke himself, as representing the crown.
The practice continued after the century in infrequent instances into modern times, and the constitutions of a number
of American states authorize such consultation. But certain
distinctions are important, and especially so in the history
of the seventeenth century, in which the question frequently
arose. In the first place, as underlying all phases of the

question, it must be borne in mind that the judges can never
be ordinary law advisers. They are advisers who make the
Itlfw; that is, they not merely say what the law means, but
they say what it means with the power to make their interpretation the actually controlling law. Thi~ should ake
clear the nature of the Stuart abuse, for there IS a vast dIfference under such conditions between consultation of the judges
to settle a real doubt, or honestly to find out what are the
legal limitations of official action in order to be guided by
their advice, and consultation in order to impose the opinion
of the executive upon the judges in a future case which must
come before them for decision. If, when he does so, the
executive has the power to punish the independent judge by
dismissing him from office, we have the whole extent of the
danger. When at the close of this period the judges were
made irremovable except for cause the danger was ended,
and it perhaps does not exist in a state where all officers,
including the judges, are eleded for fixed terms. It must not
be fo·rgotten, however, that a democracy may sometimes be
tempted to impose its opinion upon the judges.
It should not be overlooked, that the devotion of the common law courts and of the lawyers practising in them to fixed
forms and to the binding force of the precedent comes here,
and later in the conflict, to the assistance of constitutional
liberty. The rule of fixed forms had begun, as we have seen,
in the thirteenth century. It had not always operated in the
interests of jus-tice, and the system of equity jurisprudence
had arisen to correct the defects it occasioned. But the rule
of the precedent trained the common lawyers to distinguish
sharply between the legal and the illegal and to believe that
the illegal should not be allowed, a belief easily transferred
to the field of constitutional law. The struggle of the first
two Stuarts with the opposition was indeed a struggle of
precedents, which were freely quoted on both sides, hut the
charaderistic difference running through both argumentative discussions and judicial opinion was that, upon the
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EFFECT OF OUTBREAK OF WAR

king's side, the precedents were cited in the most narrow and
literal sense to justify an application of powers not originally contemplated, while on the side of the opposition far
less emphasis was placed upon the literal sense of the precedents than upon the principles to which a logical extension
of them would lead. Both sides made something new out
of the precedents, but while there can be no doubt but that
the king's use more nearly corresponded to the formal meaning of the original, the use by the opposition stated more
accurately the true logical application. Of course there
was in past English history a considerable body of precedents wholly on the king's side, and a smaller body wholly
on the side of the opposition, and to these this paragraph
does not apply. It has reference to precedents bearing on
specific applications of royal power, as in impositions or the
treatment of the jqdges.
The refusal of the judges in the case of commendams led
the king to declare, in the rebuke which he administered to
the judges, that his prerogative was twofold, one "ordinaTY," which might be and was made the subject of frequent
dispute in the law courts, the other higher, his supreme power
and sovereignty, which could not be so disputed or discussed.
By this declaration the king intended to make known the
royal interpretation of the fact that the king was at once
under the law and abo:ve the law. Already several times the
king's understanding of his prerogative and its relation to
the law had been clea·rly announced by himself or his supporters: in his own True Law of Free Monarchies, 1603; in
the judicial opinion already cited in Bate's case, 1606; in
Cowell's Interpreter, 1607, a law dictionary in which the
absolutist doctrine was stated with such extreme plainness
that the king himself was not able to support the book
against parliamentary objection and the book ",vas ,withdrawn
for modification; and finally in a speech of the king's to
parliament, 1610. 6

In such assertions as these the king almost necessarily
had a certain considerable advantage. In the past it had
been .natural for thinkers to say that sovereignty resided in
a person. Historically there had been little experience in
practice of a sovereign people, 0'1' of a sovereign legislature,
and the sovereignty of the people had not yet been worked
out in. any theory capable of practical application. It ·had
been sometimes stated in philosophical speculation, but not
with any reference to working forms. It had been sometimes
stated in legal treatises but only in the most abstract way as
a principle on which might be based a very different actual
form of government from any democracy, the imperial government of Rome for instance. The Roman law declared
that the emperor possessed the supreme law-making power
because the people had vested their authQrity in him-cum
populus ei et in eum omne imperirlJ;m suum et potestatem concedit. But it was not a sovereign people of that kind towards which the seventeenth century was working. Parliament could only work by degrees, through gradual experience,
towards equal clearness in the understanding and statement
of the doctrines on which its position rested.
In the last years of James I an open conflict between king
and parliament was rapidly drawing nearer, and the opposition showed that it was beginning to perceive more clearly
the fundamental principles involved. The outbreak of the
Thirty Years' war between the catholic and protestant states
Qf Germany, and especially the misfortunes of the protestant
leader, Frederick, Elector of the Palatinate, the son-in-law
of James, had made the nation anxious togo to the aid of
their co-religionists and bitterly opposed to the king's policy
of securing the peace of Europe through an alliance with
Spain. The invasion of the Palatinate by Spanish troops
in the summer of 169l0, while he was still negotiating, awakened James's anger, and he summoned a parliament to meet
at the end of January to provide for a war if it should prove
necessary. When parliament met, the king pressed for
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money for an army and a~ked for £500,000. Parliament
departed from its usual practice of granting money only
towards the end of a session by voting at once two subsidies,
or about £160,000, and then turned to take up certain abuses
of which there was increasing complaint. This it did at
first with no sense of opposition to the king and not directing
its action against him. They supposed rather that they
had the approval of the king.
The abuse of monopolies, which had been attacked even in
Elizabeth's time, was first taken Up.7 The monopoly of those
days was a grant by royal patent of the exclusive right
to deal in some commodity, often one of general use, the
holder of the grant making his profit by an increase of the
price to the consumer and paying a proportion of his gains
into the royal treasury. James had increased the use of
monopolies to some extent in his attempts to raise money
without parliamentary grant. By this time so undeniable
were the abuses complained of that the king made no attempt
to prevent parliament from dealing with them. No statute
was passed against monopolies by the parliament of 1621,
but the investigation of them led to a much more important
constitutional result, the revival of impeachments, and their
revival in such a way, so clearly for the punishment of
acknowledged corruption, that the king, even if he had wished
to do so, could find no ground on which to object. Thus,
without appearing openly to attack the king, the most effective weapon which the middle ages had invented for combatting an arbitrary government was restored to the hands of
parliament.
Impeachments had not been in use since the middle of the
fifteenth century because for one reason or another, during
the whole of nearly two centuries, parliament had not attempted seriously to oppose the sovereign. In such conditions, whenever the punishment of an official had been desired,
a bill of attainder was a shorter and more convenient method,
7
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and impeachment had fallen into abeyance. By the constitution of the United States attainder is forbidden, and
impeachment by direct inference is confined to office holders
and expressly made a political trial with punishments limited
to political penalties. N one of these things, however, was
true of the original impeachment. The original of the
house of lords, the old great council, could try any person
for any offence, if the king thought fit to bring the case there
for trial. The house of lords of 16~1 had for all ordinary
matters forgotten its connection with the old great council j
and the relation of its powers with those of the earlier assembly from which they were derived. Many things in the seven~
teenth century, however, which have disappeared today, illustrate that connection. The house of lords was still a criminal court, not merely for its own members but for anyone,
if the case was brought to them. The fact is important in
connection with the revival of impeachments.
The first of the new impeachments was not in regular form.
The conduct of Mompesson, the holder of a monopoly, was
investigated by the commons and the evidence of his abuses
was laid before the lords, but there was no formal prosecution
by the lower house. The lords examined the evidence, found
Mompesson guilty, and sentenced him to heavy punishment.
His colleague, Michell, was dealt with in the same way, as
were also Sir John Bennet, a judge, and Dr. Field, a bishop,
both for corruption. In the impeachment of Francis Bacon,
the lord chancellor, in the same session, a great forward
step was taken, not in the revival of forms, but in the punishment of a high officer of the court who had been a faithful
instrument of the king's. Yet in this case also there was no
direct attack upon the king, and the king had no defensible
grounds from which he could move to the protection of Bacon.
The charge against him was the acceptance of bribes in cases
before his court, and the evidence was so indisputable that
he could only plead guilty. s Whether the case was a politS
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ical impeachment or not, and clearly there was in It no assertion that the minister was responsible for the acts of, the
king, it had fully established the right of parliament to bring
charges of misconduct against a minister of the crown and
to punish him severely. This right was confirmed in 1624
by the impeachment of the earl of Middlesex, the lord treasurer, on similar charges.
In the same session another important constitutional point
was settled, at least negatively and quite in accord with the
principles involved in the historical origin of parliament,
which would give the house of commons no share in the
judgment-making power of the house of lords derived from
the old great council. In fInding guilty and sentencing to
punishment one Floyd, a Roman catholic lawyer, not for an
offence against itself but for disrespectful words spoken
against the Elector Palatine, the house of commons went
beyond its rights, and could not furnish precedents in support of its action when requested to do so by the king, nor
justify itself when the lords explained that their privileges
were being infringed. 9 1Vithout a formal confession of guilt
it surrendered the case to the lords, before whom it was
prosecuted by the attorney general. Earlier also its committee in its revival of impeachments had reported that the
case must go to the lords for trial and judgment. These
conclusions, undoubtedly historically correct, are important
at the date when they were made, because later in the century
great emphasis was to be placed upon the assertion that parliament, the high court of parliament, was the highest court
of the land, an assertion made often in language easily misunderstood. It must be held in mind that the house of commons never undertook to defend a claim to a share in the
highest function of a court of law, the making of the final
judgment which concludes a case, nor formed in practice any
other part of an actual court than that occupied by the
practising attorney. When brought squarely to face the
9
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question, it recognized the fact that its power of judgment
and punishment extended only to cases affecting its own
rights and privileges.
As parliament paid no attention to James's requests for
more money, but insisted upon busying itself with the investigation of abuses, the king adjourned it in May to meet
again in November. In the interval, James's plans for obtaining peace in Europe and protecting the Palatinate
through an alliance with Spain made no progress, and he met
parliament with a request for £900,000 for the English army,
which was serving in Germany though in form war did not
exist. \Vithconsiderable show of reluctance the house of
commons voted one subsidy, less than £80,000. The king
certainly had some ground of complaint, but parliament was
not disposed to deprive itself of its most certain means of
forcing the redress of grievances. Matters were brought to a
direct issue by a petition drawn up by the house of commons,
calling attention to the alarming spread of popery and expressing the hope of a protestant marriage for the prince of
'Vales instead of a marriage with a Spanish princess which
the king hoped to make in order to cement the alliance he
desired.
It must be said that in this petition the house of commons
was going a little beyond what had so far been recognized
as its sphere of action. Indeed, down almost to the present
time, the field of foreign affairs has been considered to belong exclusively to the executive. James came instantly to
the defence of his prerogative. Without waiting for the
petition to be presented, he sent a letter to the speaker co~
manding him to make known to the house" that none therem
shall presume henceforth to meddle with anything concerning
our government or deep matters of state," including the
Spanish marriage, and declaring his right and determination
to punish misdemeanors and insolent behavior in parliament.
The house of commons replied by a second petition, in which
they prayed the king to recognize" the ancient liberty of
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parliament for freedom of speech, jurisdiction and just censure," which they asserted was their" ancient and undoubted.
right and an inheritance received from our ancestors."
This the king refused, and on his side said that their " privileges were derived from the grace and permission of our aricestors and us, for most of them grow from precedents,
which show rather a toleration than inheritance."
Historically the king was right in regard to "most of
them," but the commons had now come to understand too
clearly what was involved in this issue to allow the king's
claim to pass unchallenged. They answered in the "Protestation," adopted December 18, 1621. 10 This was no
petition, but an unqualified declaration: "That the liberties, franchises, privileges and jurisdictions of parliament
are the ancient and undoubted birthright and inheritance of
the subjects of England," that affairs concerning king, state
and church are proper subjects for their discussion and that
in their discussions they have entire liberty of speech. The
next day parliament 'Was prorogued by the king, and a few
days after he sent for the journal of the house of commons
and in the presence of the council tore out the leaf upon
which the protestation had been entered. Three members
of the house were sent to the Tower, and John Pym was ordered to confine himself to his house, and on J an~ary 6 parliament was dissolved.
The protestation is worthy of special notice not so much
for its language, for that is not greatly in advance of that
in the" form of apology" of 1604, but because it takes issue
sharply with the king without disguise or pretence of form,
and because it shows a somewhat clearer perception than
had been before indicated of what their disputes with the
king might involve. It may be taken thus to mark the end of
the first stage in the conflict of the century between the king
and parliament, the introductory stage, covering the reign
10
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of James, though nothing happens to mark the opening of a
new stage till a little time after the accession of Charles I.
James's fourth and last parliament met in February, 16~4.
King and parliament were not in complete accord during its
one short session, but they were more nearly so than had
been usually the case. James's plan for the Spanish marriage had failed, and he was more in the mood for war, or for
an earnest threat of war than he had been before. He asked
for six subsidies and twelve fifteenths, and parliament voted
three subsidies and three fifteenths. The subsidy was a direct land and property tax put into the fixed form of four
shillings upon the pound for lands and two shillings and
eight pence on the pound for goods, reckoned upon an assessment also fixed which had been made in the reign of
Mary. A single subsidy brought in something more than
£70,000. Five subsidies voted at once would be in form
confiscation of the whole assessed value of land, but it made
in reality not a heavy tax, the assessment being extremely
low and the payment distributed over more than a single year.
The fifteenth was an income tax - a tenth in the royal domains, which included most of the towns - but the sum to
be paid by each local unit had been fixed before the middle
of the fourteenth century and not since increased. A single
fifteenth amounted to about £30,000. This parliament also
impeached the earl of Middlesex, and passed a statute declaring monopolies, except patents for new inventions, to
be "altogether contrary to the laws of this realm," "to
the ancient and fWldamental laws" of the realm the
preamble says, and therefore void. J ames dissolved this
parliament at the end of May, and died on the 27th of the
next March.
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CHAPTER XII

KING WITHOUT PARLIAMENT
The reign of Charles I, at least to 1640, is a natural continuation of his father's. But Charles was more obstinate
and more' shortsighted than James, and parliament had now
a clearer idea of what was at stake. For these reasons differences between them drifted more rapidly to extremes than
in the earlier period. Charles had been brought up to believe implicitly the doctrine of the king's absolute power by
divine right and, as this doctrine was strongly held in the
church and at the court and had the sanction of judicial
decisions, he was likely to be convinced of its errors only by
the logic of events. The personality of Charles was an even
more decided influence in shaping the history of his reign
than his father's had been; it came again, as in the time of
Henry III, greatly to the advantage of constitutional growth
that a king not intellectually strong had an exalted idea of
his position. While Charles was obstinate, he was also vacillating. He could not be convinced by argument, but his
conduct could be influenced by currents of feeling to which
he was exposed, and changed by the force of circumstances
to contradict his professions. He wholly lacked the qualities so preeminent in the Tudors, tact and a keen instinct
for the drift of public feeling.
At his accession Charles was eager for a war with Spain.
In less than three months he called his first parliament in
hope of a large grant of money for the purpose, but the
house of commons would grant only two subsidies. The
house was less interest~d in the king's plans than in two other
matters: to protect protestantism against what it believed
to be new catholic dangers, and the determination which it
.28,7
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expressed in a fo1';na1 resolution" to discover and reform the
abuses and grievances of the realm and State." Impatiently Charles d;ssolved the parliament on August 12, nothing further having been done; no grant had been made even
of tunnage and poundage. But the king could not get on
without parliament, and his second met on February 6 next.
It at once assumed an even higher tone than the first, and
proceeded to prepare an impeachment of the Duke of Buckingham, theking's favorite minister, whom it believed responsible for the worst abuses. But this Charles would not
permit. He summoned the commons to his presence and
informed them that their first business was the granting of
supplies, and that he would not permit his servants in high
place ncar himself to be called in question for they had done
nothing except at his command. The house was unmoved.
It made no change in its plans but asserted vigorously its
right to take action against anyone guilty of abuses in a
position of trust. It promised the king a liberal supply
but resolved to postpone making the grant actual until
grievances were redressed. On May 8 the impeachment of
Buckingham was brought up to the house of lords by the
managers for the commons. Two of them, Sir John Eliot
and Sir Dudley Digges, were immediately thrown into the
Tower for things said in their speeches, and the commons
at once resolved that they would do no further business until
the release of their members.1 The king yielded with reluctance, but when the commons resolved that tunnage and
poundage could not legally be collected unless granted and
that no supply would be voted until Buckingham was removed, he dissolved his second parliament on June 15.
It is impossiblc not to see in the story of these fifteen
months since Charles began to reign that parliament had
moved boldly on to a higher plane. It had taken in full
self-consciousness a new position of power in the state - a
position which had long been preparing but which had not
1
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before been occupied. Not even the relatively powerful
parliaments of the Lancastrian time, certainly no Tudor
parliament, nor quite even anyone of James's, showed the
same spirit. These parliaments of Charles's feel themselves
on a par with the king. They believe themselves able to
stand over against him as an equal in determining the future.
They are fully prepared to enter into conflict with him on
even terms, and they know that they have formidable weapons,
the privileges of parliament, impeachment, and the king's
financial necessities, which they are prepared to use to the
extreme in offence as well as defence. Here, as elsewhere in
the century, the change is less in institutions than in a new
consciousness of what they mean and how they can be used.
This new consciousness of the meaning of old institutions
is strikingly to be seen in the speeches before the house of
lords of the managers of the impeachment of Buckingham
for the house of commons. Sir Dudley Digges used the
words already quoted: "The laws of England have taught
us that kings cannot command ill or unlawful things. And
whatsoever ill events succeed, the executioners of such designs must answer for them." That is, the king can do no
wrong in the constitutional sense of that phrase. In the
closing speech for the prosecution, Sir John Eliot was still
more definite. " My Lords," he said, " I will say that if his
Majesty himself were pleased to have consented, or to have
commanded, which I cannot believe, yet this could no way
satisfy for the Duke, or make any extenuation of th~ charg~,
for it was the duty of his place to have opposed It by his
prayers and to have interceded with his Majesty to make
known ;he dangers, the ill consequences that might follow."
The modern doctrine of ministerial responsibility can hardly
be more fully stated in the same number of words, though of
course all that was implied in it was not yet seen. Here is,
however, the principle that it was the minister's duty to resist the orders of the king if he knew that they were wrong,
and to protest against the attempt of the king to carry out
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his will contrary to the law; and because he did not do that
the minister is responsible and must be held accountabl~.
On the king's side there was also a formulation of the op- .
posing doctrine which was as new in its explicit form, though
it was logically involved in the king's theory of his own place
in the state; his definite assumption of responsibility for the
acts of his ministers. In a message to the house of commons in regard to Buckingham, he said: "And for some
particulars wherewith he hath been pressed, however he hath
made his answer, certain it is that I did command him to do
what he hath done therein. I would not have the House
to question my servants, much less one that is so near me."
The issue thus drawn between the king and parliament was
one way of stating, though that was not yet understood, the
fundamental constitutional issue which the seventeenth century was to settle. It involved also, at the beginning of
Charles's reign, the tragedy of its close, for his insistence
upon his own responsibility made compromise impossible.
It was easy for the king to send parliament home because
it displeased him, but it was not so easy with no authorized
taxation to meet the necessary expenses of the government.
It would have been difficult even in time of peace, and in addition to his war with Spain Charles was rapidly drifting into
a war with France, which broke out in the next year, 16~1.
He was forced to adopt the expedients of his father, and
new ones also. Tunnage and poundage were continued without a grant; benevolences and forced loans were demanded
and privy seals were issued; heavy debts were contracted;
exemptions were sold; the maritime counties were ordered
to furnish ships for the fleet, a medieval method of fOTIning
and equipping a navy which was not yet out of use, and the
attempt was made to extend the obligation even to the inland
counties. Altogether these expedients raised insufficient
sums, and they excited bitter opposition. The forced loan
was planned to be a regular tax, based on the assessment for
the last subsidy and intended to be equal to five subsidies, but
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little was collected. 2 The judges of the king's bench, called
upon to sign a statement that the loan was legal, refused
to do so, and, though the chief justice was dismissed, the other
judges continued their refusal. Payment could nol be enforced. Gentlemen who refused were thrown into prison,
and common men were pressed into the army forming for the
continent. Martial law had to be invoked with some severity
to control the ill-trained levies, and, to make up for the lack
of money, the troops had to be quartered upon the local communities. It is very likely true that these measures were not
adopted to punish the people for their unwillingness to pay
the king's taxes, but they showed clearly what an arbitrary
government might be led to do and they excited great alarm.
A further constitutional question was raised in the five
knights' case, or Darnel's case, growing out of the imprisonment of gentlemen for refusing to pay their assessments towards the forced loan. Five of the knights arrested, of whom
Darnel was one, sued out writs of habeas corpus in the court
of king's bench. 3 Their jailer made return to the writ that
they were held by the special command of the king. The
prisoners' counsel refused to accept this return as sufficient
but, while admitting the right of the king and the council to
make arrests, declared that the return to the writ must specify the exact reason for the arrest. They cited in their
support Magna Carta and other statutes. The counsel for
the crown argued that reasons of state often made it very
inexpedient to state exact reasons, and they cited on their
side precedents and judicial rulings. The chief justice
rendered the decision of the bench, which was generally understood to refuse to admit the prisoners to bail and to sustain the action of the crown.
There can be no doubt but that historically the decision of
the judges was correct. Prerogative arrest and imprisonment without stating the specific reasons had always been
Gardiner, Documents, 51-57.
s Gardiner, Documents, 57-64.
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ment, billeting of soldiers on individuals, and punishment

hrecognized as among. the rights of the king ' •M agna Carta
ad made no c~ange In the practice, and the right never had
been before thIs. date seriously called in ques t'IOn, th ough
precedents may be cited on the other s'd
I e, an d th ere seems
t? ha~e been at the time some confusion between prerogat~ve r:ght and common law. Here was, in the eyes of the
historIan , a n ew c,ons.tI'utlOnal
t'
claim, an attempt to limit
thet' royal
prerogatIve
In
a
new
particuJar'
but itc
was a I ann
' ~
1 .
,
en Ire y. In. harmony with past progress and logically inv~lv~d In .It: The letter of the precedents sustained the
kIng s . posItIon, but their spirit did not . It was now no
necess:ty ~f ~tate .fr~m which he was acting, but the necessity
of maI~taInIng hIS Illegal and unconstitutional action. If
the n~tI~n had been right in cutting off one after another
:7e ki~g S e~tra-legal means of raising revenue, so they were
~h~ In ~akIng ~way an effective weapon for defeating their
WIll In thIS partIcular,
The history of the king's opponents
may have been wrong, but their logic was right.
Ch~rles found that with all his expedients he could not
sustaIn the b~rden of a foreign war, and he was obliged to
try the experIment of another parliament, which was summoned t~ ri1cet in March, 1628. In the temper of the nation
the electIons were not likely to return a house of commons
favorable to Charles's wishes, and when it met it determined
at once to d.emand, as it had before, the reform of abuses
before g.ranhng ~ tax,. in spite of the threatening language
of th~ kmg. It IS a SIgn of considerable advance, however,
that l,t proceede~ now, not against the ministers of the king,
but, dIrect!y agamst the king's interpretation of the constitutIon whIch threatened the establishment of absolute government. Differences between the crown and the people
had ~ow sha~ed themselves into very specific form. In four
defi~lte partIculars the fear of the nation had been greatly
exCIted, and with these four the commons were determined
to deal specifically - illegal taxation, arbitrary imprison-

by martial law,
just how they were to be dealt with in such a way as to
accomplish the desired end was a matter of some doubt and
the subject of long debate, A simple confirmation of the
existing law, to which the king was quite willing to agree but
which would leave him still free to interpret the law according to his own ideas, was not satisfactory to the commons.
They desired a statement which should make their interpretation of the law binding upon the courts. At first they determined to proceed by bill which, when accepted by the king,
would make their view a statute on a par with all other
statutes and necessarily binding, But the king gave it to
be clearly understood that he would never consent to such
a bill, After further debate it was decided to present to
the king, from both houses, a " petition of right."
Since the thirteenth century the petition had been a constant feature of the country's judicial system. A petition
might be addressed by any person or body of persons, generally to the king himself, or to the king and his council.
It was the recognized method of initiating proceedings in
chancery, and might be used for other purposes. As the
writ of right assumed the justice of the plaintiff's claim, the
petition of right assumed the justice of the petitioner's case
and went on the supposition that all that was necessary was
to bring it to the king's attention and justice would at once
be done. The answer to such a petition from a private person generally was: fiat justitia, or soit droit fait a la partie.
The advantage to parliament in this method of procedure
was that the petition and the action taken upon it would be
a matter of judicial record, like a decided case in any of
the courts, and would have the same binding effect upon
other courts in the future,
In drawing up the petition the commons softened somewhat the language they had at first proposed to use, but they
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did "humbly pray your most excellent Majesty that no
man hereafter be compelled to make or yield any gift, loan,
benevolence, tax, -or such like charge without common consent by act of parliament"; that no one be molested" for
refusal thereof" ; that no freeman be imprisoned without due
process of law, nor detained by the king's command" without being charged with anything to which they might make
answer according to law," implying, though not definitely
asserting, that this last 'Was secured by existing law; and
that billeting of soldiers and punishment by martial law
might cease. 4 To this petition the king answered on June
2, 1628: "the king willeth that right be done according to
the la1vs and customs of the realm; that the statutes be put
in due execution, that his subjects may have no cause to
complain of any wrong or oppressions, contrary to their
just rights and liberties, to the preservation whereof he
holds himself as well obliged as of his prerogative." To the
commons this answer seemed ambiguous, as an attempt to
permit the king to substitute his own interpretation of the
law for theirs, as no doubt it was. \iVith the lords, they
applied for a different answer, and finally the king gave assent in the words: "Soit droit fait come est desire," words
suggested by parliament and at that time commonly used
in assenting to a private bill.
The Petition of Right was therefore not a statute, though
.it was a matter of record. It was rather, if its historical
antecedents be regarded and some irregularities of form be
disregarded, to be classed technically and in binding for-ce
with judicial decisions. As a matter of fact, in time to come
it was not regarded with any exactness as making law. Its
important provisions had to be reenacted before the close of
the century. It is as a constitutional document that its significance is greatest, and in this respect it is a sign of what
was taking place rather than the record of a definite advance. Undoubtedly, however, it belongs in the series of
4
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great documents of our constitutional history which begins
with Magna Carta. The Petition of Right in spirit, purpose, and method is exactly in line with the Great Charter.
It asserts that the things to which it demands the king's
agreement were already the law of the land, and it is based
upon the supposition that the king has shown himself so
unwilling to regard these principles that it must obtain his
formal pledge, binding upon his successors as in 1215, to
respect them in the future. But it cannot be affirmed that
the Petition of Right is of equal importance in English constitutional history with either Magna Carta or the later Bill
of Rights. It uses many words after a fashion of the time
and is the least concise and clean-cut of all our constitutional documents. Its historical value is to be found chiefly
in the precedent which it established in the struggle of that
century of the parliamentary coercion of the king in constitutional interpretation, and in the assertion which it made
in a most striking manner of the supremacy of the law.
In one respect the Petition of Right is a sign that an advance had taken place. It is the first attempt made since
the beginning of the struggle between king and parliament
to draw a definite line between prerogative and law, to fix
with some exactness the point where the power which is above
the law shall end and where the reign of law shall begin.
This it attempts to do, not as a general matter but in specific
particulars. That in doing this it reduces the king's prerogative powers and sets new limitations to them is quite in
harmony with the spirit of past constitutional growth.
An incident in the adoption of the petition probably assisted still further to clarify ideas upon what was fundamentally at issue in the conflict. The lords wished to say in
an amendment which they proposed, that they presented the
petition to the king" with due regard to leave entire that
sovereign power wherewith your Majesty is trusted with the
protection, safety and happiness of your people." The introduction of the idea of sovereign power, of sovereignty,
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FIRST STEP TOWARDS REVOLUTION

in this way was something new in the discussion. Probably
parliament understood only vaguely that these words would
be an acknowledgment that sovereignty resided in the king,
or what would be implied in such an admission, but the apprehension of the house of commons was at once excited.
With many expressions of wonder and doubt about "soverign power" the house rejected the amendnient, and the
lords yielded. In this discussion, however, they were skating near to the edge of the most serious issue between king
and parliament. The petition was in truth the first step in
the transfer of sovereignty from king to parliament. The
acts of which it complained were all prerogative acts, acts
above the law, acts of sovereignty. These prerogatives had
been exercised by the king down to this time 'with no serious
opposition. vYhat parliament insists upon is that now these
acts must be transferred out of the sphere of prerogative
into the sphere of law, out of the sphere of that law which
the king is above into the sphere of that law which is above
the king.
One further characteristic of the petition of Right should
not be overlooked,- its entirely practical character. It
confines itself strictly to the business in hand. It docs not
attempt any theoret,ical j ustifica tion; it lays down no fundamental principles and borrows nothing from speCUlative
philosophy. It settles specific questions in a specific way.
Its narrow range of application, only to the four practical
points which had risen in the experience of the time, makes it
perhaps the most typical in this respect in the whole series
of Anglo-Saxon constitutional documents, of all of which
with hardly an exception this practical, unspeculative nature is characteristic. The only significant exception is. the
preamble of the Declaration of Independence. That gives
expression to the polibical philosophy made popular near
the close of the seventeenth century by John Locke, and derived through medieval from classical thought. It is, of
course, no expression of the real ideas which carried the

American Revolution through. These are expressed in the
body of the Declaration, and that is a perfectly straightforward, clear-cut, terse, and businesslike document. It
takes its proper place in the series which opened with Magna
Carta, with nothing to apologize for from the practical point
of view. The Petition of Right, while less sharply formulated, is as eminently practical.
If the third parliament of Charles saw the first step towards the transfer of sovereignty from king to parliament,
it saw also the first step towards revolution. In gratitude
for the acceptance of the petition, the house of commons
voted to grant the king five subsidies, but prepared to
remonstrate against the illegal collection of tunnage and
poundage. 5 To prevent this Charles brought the session
to an end. When the new session opened six months later,
the same question arose and the king attempted to prevent
action by brief adj ournments of the house. On the second
occasion of the king's interference, the commons refused to
adjourn, and when the speaker declared that he had the
king's orders to leave the chair, he was forcibly held down
by two members, while the door was locked to prevent members who wished to go out from leaving, and three resolutions
prepared by Sir John Eliot were put to vote by a private
member, in spite of the speaker, and declared adopted.
Here were acts not warranted by law or practice, and done
in the excitement of passion. 6 The resolutions were in
themselves legitimate. One declared against changes in religion in the interests of popery or Arminianism, the doctrine of the high church party; one declared against the collection of tunnage and poundage without a grant; and the
third denounced anyone who should pay these illegal duties
as an enemy of the kingdom. But revolution is an appeal to
violence to do what cannot be easily or quickly done by legal
methods. That the thing is desirable to do, or that the
5
6
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majority wish it done, does not make it any the less revolution. This was the first step in the road of revolut.ion, but
it was long before anot.her was taken, for Charles had had
enough of parliaments and resolved to call no more. This
resolution was formally announced by proclamation a few
days after the dissolution.
Charles did not wait even for the dissolution to punish the
leaders of the opposition. Nine members of the house of
commons were arrested and imprisoned. The formal accusation against them before the court was carefully drawn to
avoid the question of parliamentary privilege, but three of
them, Eliot, Strode, and Valentine, refused to answer on the
groqnd of violation of privilege. They were heavily fined
and kept in prison, Strode and Valentine until just before
the short parliament of 1640, but Sir John Eliot died in the
Tower in 1632.
No adequate grant of taxes had been made the king by
any of his three parliaments, and the question whether he
could dispense with future parliaments was really the question whether a sufficient extra-parlimentary reyenue could
be provided to meet the pressing expenses of the state. Considerable experience in finding such revenue had now been
accumulated since the accession of James I, but the Petition
of Right explicitly forbade the most. fruitful sources, forced
loans and benevolences. Charles and his advisers had no
intention of observing faithfully the spirit of the petition,
but they did strive with some ingenuity to avoid a violation
of its strict letter in their search for methods of virtual taxation. The result of their schemes for revenue, looked at as
a whole, may be described as an antiquarian revival of forms
of income, which, though virtually obsolete, had not passed
absolutely out of use and had not been forbidden by statute,
or if forbidden like monopolies could be revived in a form not
touched by the strict letter of the statute.
In the reign of Henry III, when the feudal army was beginning to fail the state,compulsory knighthood had been
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invented to compel men of the requisite income, £~O per annum from land, to become responsible for having the arms
and equipment of the knight required by the assize of arms
and so to be ready to defend the country. ·With the further
decline of feudalism, and especially with the change made
by the introduction of gunpowder, the measure lost it.s militarv value, but it was readily converted into a source of
reY~nue by enforcing the requirement and taking fines for
exemptiOl;, and it had been so used in the past. The sum
brought in was not sufficient. of itself, but quite worth while
in a time when it was hard to find any revenue. The required income was now fixed at £40 but, because of the gre~t
decline in the value of money which had taken place, thiS
was a considerably smaller income than the £20 of the thirteenth century.
The royal forests hp,d been in medieval times very carefully
guarded, and infringements upon their territory ~y settlers
or neighboring proprietors had been severely pUl1lshed. In
later times their borders had been a good deal contracted,
and portions of them had been granted away or occupation
tacitly allowed. It was true, however, that legal ~v.idence
of ownership was easily lost, especially in times of CIVIl wa.r,
and that no length of possession need be accepted as va~ld
proof against a claim of the king's. N ow the old ~ou.ndarles
of the forests were reestablished and all holders wlthm them
were required to prove their title to possession under penalty
of yery heavy fines, which were in the end, however, largely
scaled dovm. Charles was not the first king who had used
this expedient for raising money, but it was now so clearly
an act of tyrannical injustice and so plainly used to escape
the leCTal limitations of the constitution that the exasperation e~cited was greatly out. of proportion to the money obtained. Monopolies had been forbidden by the statute of
1624, but that act had expressly excepted "any corporations, companies or fellowships of any art, trade, occupation or mystery." The reference was of course to the well
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k~own

trade co~panies, but the language allowed the revIval of monopolIes to corporations devoted to a trade with
all their ~pportunities for injustice and corruption, After
the, adoptIon of the Petition of Right there had been a brief
resIstance by the London merchants to the collection of
tunnage and poundage, but it had soon ceased and these
customs ~uties, with further impositions fixed by a new book
of rates m 1635, and increasing with the increase of commerce, furnished about half the revenue of the state,
rnJ,
'
d'Iscovery of new revenue was in the
~ ..e mas t Important
revIval and extension of ship money, In medieval times it
had been very easy to turn a commercial vessel into a ship.
of war, and the government had relieved itself of the necessity
of maintaini~g ~ large permanent fleet by calling upon the
p~rt towns m hme of war to furnish a certain number of
shIps" ~here had been in those days no objection, legal or
constItutIonal, to this practice as calling for the service
of the towns in defence of the country , The u se 0 f gunpowder, ho;vever, had made no more serious change in military than III naval methods, and it was now a much more
difficult matter to transform a mercantile into naval vessel. The practice had not passed out of occasional use'
Charles
had made use of it in 16~6 in the war with S pam,
,~
b
'
ut It had ceased to be a main dependence of the state. It
was now proposed to make it such again. That there was
real need fot a stronger fleet than the king could maintain
f~om his precarious revenues is certain. The foreign relabons of England were threatening in more than one direction, and especially had the very rapid g~'owth of Dutch
commerce and the strength and policy of the Dutch fleet
awakened much anxiety among English merchants. It was
not a time of war, but it was not difficult to advance a plausible excuse of necessity. The first writ for ship money issued in October, 1634, was near enough to the traditi~nal
practice not to lead to serious opposition. 7 It called upon
1
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the port towns to furnish ships of war, but of a size not to
be found except in London, or in lieu of these to levy a sum
of money sufficient to cover the cost. The demand was a
transition from the ancient precedent to a practically undisguised tax. London objected on the ground of special
exemptions without success, and otherwise the demand was
acceded to with little remonstrance.
The second writ, of August, 1635, completed the transformation. The tax was extended to all the kingdom on
the ground that as the support of the navy concerned the
safety and defence of all so all should contribute to that
end. The writs were sent to the sheriff of every county, directing him to provide a ship of war or to levy and pay in
a sum of money in place of it. To this writ so extended
there was considerable more resistance than to the first but
none that required extreme action by the government.
Taken into the court of king's bench in one case, it led to a
judicial decision that" many things which might not be done
by the rule of law might be done by the rule of government.";
that is, that this was a legitimate exercise of the sovereIgn
power, which by inference it was the king's right to exercise.
The third writ, issued in October, 1636, and like the second extending the levy to the whole kingdom, made it plain
to everyone that the king had discovered a method of a~
nual taxation which could be made sufficient to supply hIS
needs provided the tax was paid. The levy brought in
something over £~OO,OOO and was about equivalent to. t~ree
subsidies. It was becoming clear also that the prmClple
was capable of still wider application. If t~e king co~ld
lay a tax like this upon alleged grounds of national neceSSIty
determined by himself alone, what limit was there to an extreme right of arbitrary taxation? More and more cle~r1y
the question was emerging into light: where do.es the rl~ht
of final decision lie, with the king or with parlIament, WIth
the nominal sovereign or with the people speaking through
their representatives? It was to the clarifying of this ques-
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tion that the great service of John Hampden was rendered,
in refusLl1g to pay the levy of ~o shillings which had been
made on him, For the judges who pronounced for the king
in his case found it impossible to maintain the right to lay
the tax on any grounds except those of prerogative, The
-case was tried before the court of exchequer chamber, that
is, by a united bench of all the common law judges, 'Yho decided seven to five for the king, 8 Said one opinion: "The
king pro bono publico may charge his subjects, for the
safety and defence of the kingdom, notwithstanding any act
of parliament, and a statute derogatory from the prerogative doth not bind the king; and the king may dispense with
any law in cases of necessity." Said the chief justice of the
common pleas: "N 0 act of parliament can bar a king of his
regality . . . therefore acts of parIlament to take away his
royal power in the defence of his kingdom are void." Such
doctrines as these from such a source, with the practical
consequences plainly evident, forced thinking men to consider carefully the fundamental principles involved. For
the present nothing could be done. A new levy of the same
kind was collected in each of the three following years.
Charles was succeeding in his plan of getting on without
parliament. Putting together his various means of raising
revenue, he was getting enough nearly to cover the ordinary
expenses of the state in time of peace. If he could avoid the
necessity of paying for an army in addition to a navy, it
looked as if he might be ultimately successful in throwing
off all constitutional restraints. We have therefore to consider now how he found himself forced to raise an army. In
doing this we are obliged to consider also how the religious
questions of the day entered into the constitutional struggle.
The king had found two men who were of great assistance
in carrying out his purpose of personal government. Sir
Thomas vVentworth had been one of the leaders of the opposition in. the first parliaments of the reign, but as time
8
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went on it was found that his idea of legal right lUI between
king and parliament did not agree wit~ that, 'of the other ~p
position leaders, He believed that m stnc\;~w :~e ~mg
• body of right than they were wHHng ~v au ow,
, ,
' ht
h a d a 1argeI
and in particular, though he accepted the PetItIon, of RIg
in principle, he did not believe in the right of parhame~t t,o
supreme authority, Gradually h: p,assed over to the k111~ ~
side, no doubt from honest conVIctIon, though he was bit
terly hated as a renegade. He was finally to be made earl
£r
·d but in 163~ he was appointed lord deputy of
o f St rall OI ,
,
'
f
re he had free hand to develop hIS own Ideas 0
H
d
I re1an.
e
"
h'
what the royal government should be, wInch was, 111, IS own
dIsregard
wor d s, "thorough"
, or "founded on a complete
,
' t ' t sts with a view to the establIshment, for the
of pnvae 111 ere
I
good of the whole community, of the royal power as t:e e~bodiment of the state," Re also firmly believed that, If thIS
ideal was to be realized, it must be supported by a stro~g
military force, and this he made it his business to prepare 111
Ireland, His great abilities, much above those, of .most men
of his time, as well as the opportunities offered 111 hIS go~er~
ment, made him more feared than any other of the kmg s
supporters,
1b' 1
f
"[1'1'11'
Laud whom Charles had made arc 1 IS lOp 0
n i lam
,
I' ,
was largely responsible for the re IglOus opC. an t erb ur Y,
d'
't'
't'
l'
h
He was
bv natural ISPOSI IOn
pOSl Ion w ue was excited,
.
1
leader of the high church party and an opponent of C,aa, .
d hI'S duty to religion and his duty to the kmg
Vlnlsm, an
'
1 ' "
coincided in his mind in his effort to bring" compre lenSlOn
to drive the puritans out of the natIonal church,
to an end an d
,
. h'
He had the full sympathy and support of the k111g m t :s
effort and for years it seemed entirely successful. On theH
side the puritans were alarmed, not merely by the danger to
their own form of protestantism, but they thoug~t they saW
in the plans of the high church party prepara~lOns for the
' n of catholicism • When they
took mto account
res t ora t 10
•
also the military successes of the catholic powers on the con-
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tinent and the influence of the catholic queen, Henrieffa
Maria, they were ready to despair of the future. Religious
and political liberty seemed perishing together. The first
result of their despair, the hopeless outlook as it seemed to
them in both church and state, 'was the migration of thousands of families to New England, by which they rescued the
northern colonies from the gradual encroachments of Dutch
and French.
But more important than the geographical expansion
which the puritans secured were the constitutional ideas
which they brought to America. There was indeed to be
for these ideas an immediate future in England which the
puritan emigrants did not foresee, a future in which they were
to be forced to a premature development in the hothouse
process of revolution. But it was to be a development short
lived and without permanent influence in the mother eountry.
It was <in that other England which they helped to found
across the sea that the peculiar constitutional ideas of the
puritans in a slower and more normal development were to
bear fruit for an the world. Nor must the fact be overlooked that it was not in New England alone that puritan
colonists settled, nor through New England influence alone
that puritan ideas affected the future of America. At home,
between 1630 and 1640, everything seemed to be going as
the king and Laud desired. The modern newspaper was not
yet in existence. None of the machinery of democratic expression, public meetings, political speaking, party organization, had yet been devised. Parliament still remained the
only organ in the state by which the general opinion of the
nation could be made conscious of itself, could be created,
gathered, and expressed. By the policy of the king the oppositioil was for a period of eleven years deprived of the
opportunity of parliamentary expression, and it was in
consequence helpless and dumb. The financial dependence
of the king on parliament, which was at that date the only
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thing making a meeting of parliament necessary, seemed
for the moment at least to be successfully overcome.
Charles I succeeded, as has been said, by his arbitrary
measures in establishing a temporary independence of parliament. Governments ean hardly hope, however, to go on
for many years without special financial strain, and the end
came for the government of .charles through yielding to a
very natural temptation. So great apparent success h.ad
crowned the efforts of Laud to reconstruct the EnglIsh
church according to the aristocratic ideas of the high church
the conclusion seemed obvious that with the conpart y, that
. . '
.tinued backing of the king the same thmg mlght be done m
Scotland. The king's ideal of monarchical power .wo~d
promise to be solidly established.in facts, ~f presbytenallls~
in Scotland could be curbed and a subserVIent church put m
its place. The Scots proved to be, however, too thoroughly
devoted to their national worship. They formed the famous
Scottish Covenant and resisted in arms, and Charles was compelled to raise and maintain an army. That was too great
a strain for his makeshift finances.
Various expedients were resorted to; a contribution was
asked for from London and then from the whole country,
and loans were requested, hardly escaping violations of t.he
Petition of Right. Another obsolete levy upon the counties
for the support of a military force, "coat an~ conduct
money," was revived. Every expedient was reslsted and
failed. A parliament became inevitable, if the Scots were
not to be left to triumph. Wentworth, who had returned
from Ireland and was soon to be made earl of Straffor~,
urged the calling of a parliament believing that, whethe~ It
granted supplies or refused them in time of war, an~ t~us JU~
tified independent action by the government, the kmg s POSItion would be strengthened. The parliament was cal~ed to
meet on April 13, 1640. The elections took plac~ m :he
midst of rumors as to the king's intentions in dealing WIth
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parliament, but with no certain knowledge of his plam; and
no ~~owle~ge of t~e strength and general prevalence of op~osIbon VIews.
No method had yet been found of ascertainmg public opinion in advance of a meeting of parliament.
When the house of commons met, it was found that not
me,rely was there a large opposition majority, but that in
spIte of all the changes of eleven years its leadership was as
able, experienced, and observant as before. Pym and Hampden ~ame at once to the front and others were hardly seco~d to the~. Pressure was brought to bear at once by the
kmg and hIS supporters for an immediate grant of money.
Th: lqrds voted that supply should come before grievances,
w~lC.h the. commons resented as an infringement of their
prIvIleges m regard to money bills. The king offered to give
up ship money in return for a grant of twelve subsidies. The
h~use was not to be moved, however.
They saw clearly the
d~sadvantage at which they would be placed if they gave the
kmg an adequate supply before they had brought his illegal
methods to an end. When Charles was convinced that they
could not be move~ from this course he dissolved the parliament, after a seSSlOn of only three weeks in which nothing
had been done.
But the opposition to the king's government had made
g:-eat ~ains. It had learned how strong it was against the
kmg; It had learned the powerful support which it had in
the general feeling of the country; and it had revealed to the
Scots that it was not a united nation which was making war
upon them. The members of the house of commons returned
to their homes with a new determination to resist arbitrary
government, and with new courage and confidence in their
ability to defend their rights. The so-called" short parliament " did none of the work of a parliament, but it destroyed
aU chance of the king's success and rendered the triumph of
the constitution certain.
After the dissolution of the parliament the king and Strafford made the utmost effort to overcome both the financial

and military difficulties of their situation. Some members
of the commons were imprisoned on pretexts avoiding the
privileges of the house. The sheriffs -were urgently pressed
to collect the ship money and coat and conduct levies, the
lord mayor and aldermen of London to make a loan; convocation, which sympathized with the king's Scottish policy,
tried to support a general benevolence; twice an attempt
was made to get a loan from Spain in return for help against
the Dutch; it was proposed to debase the coinage; it was
planned to seize Spanish bullion deposited in the tower for
coinage; all to no purpose. From all sources only small
sums dribbled into the treasury, while expenses were constantly mounting. Meantime the army which had been
raised was a serious problem. It was undisciplined, badly
supplied, and scarcely paid at all. To maintain it in the
semblance of an army it had to be quartered on the country,
and martial law had to be rigorously enforced, both in real
violation of the Petition of Right. In August the Scottish
army crossed the border with practically no resistance,
and occupied the counties of Northumberland and Durham.
They announced that they intended no attack on the English nation, which they believed to be in sympathy with their
cause, and that they would pay for all supplies taken and
refrain from violence. These promises they kept.
At the end of August, twelve peers united in a petition to
the king, reciting " the great distempers and dangers now
threatening the Church and State and yOUl" Royal person,"
and asking" your most Excellent Majesty that you would
be pleased to summon a Parliament within some short and
convenient time." To avoid this if possible, or at least to
gain time, Charles feU back again upon an old precedent.
It was not yet forgotten that the great council had once
performed some of the functions of parliament, nor that
meetings of it had still been held long after parliament had
come into existence. Accordingly writs were issued fonowing the old form, for a meeting of the peers at York on the
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~4th of September.

9
The great council made a t rea t y WIt
. h
.
the
Scots,
by
which
they
were
to
hold
th
t
.th
.
,
e wo nOl ern counbes unbl a definite peace was made and to receive £525000
per month for their expenses, Otherwise it could do notl1ing
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CHAPTER XIII

THE VICTORY OF PARLIAMENT
After an election which exhibits in the efforts made by the
opponents of the king more of the characteristics of a modern election than any held before it, the" long parliament"
met in a most determined spirit. The house of commons was
almost unanimous. The number of members who were ready
to defend the acts of the king against the attacks of the majority was at first very small. The majority on its side was
conscious of the character of the crisis in which they were
called to act, of what was really at issue between monarchy
and parliamentary government, as no similar body of men
had ever been before in any crisis of English history. This
was the net result of Charles's reign to this date. In their
thinking also, in the argumentative defcnce of their position,
if they had not yet reached any ultimate principles which
they could state, they were at least on the eve of great advance in that direction. It was an advance new to history
if we consider it as involving not merely a theoretical statement of the sovereignty of the people but, as it did before the
close of the century, the practical operation of that principle through representatives responsible to the people. In
this sense, while the results were to be borrowed by all men,
the advance is particularly interesting to the student of the
origin of American constitutional ideas, for this is the beginning from which they grew in continuous life on American
soil. The commons could hope also to proceed to extremes
against the king without interruption, for the Scottish army,
known to be in sympathy with them, was retaining its station
in the north of England ready to march on London at a moment's notice.
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The first step of the house of commons was the impeachment of Strafford. He had reluctantly come to London
from the north at the urgent request of the king, who had
promised him that he " should not suffer in his person, honor
or fortune." Parliament opened on the 3d of November;
Strafford was arrested and placed in custody on the 11th,
and the king made no attempt to prevent the impeachment.
There was no doubt some personal bitterness against a man
who seemed to the opponents of the king to be an apostate
from their cause; they were also no doubt afraid or his
abilities; but it is equally true that in him they intended and
conducted an attack upon the king which did much to bring
the fundamental contradiction of the two positions into
light. The accusation was treason. But as yet in English
history there had been no definition of treason except as an
offence against the king. If sovereignty in reality resided
in the king, treason took necessarily the form of an offence
against him. Here was a logical difficulty insuperable to
ordinary and traditional ways of thinking. Strafford, as
the most devoted supporter of the king in his conflict with
parliament, could not have committed treason in any historical meaning of the term. -Yet some way must be found
of convincing the house of lords, on which rested the responsibility of judging a man upon a capital charge, and
which hesitated at such straining of the law, that they might
righteously find guilty of treason and condemn to death one
who had most faithfully served the king as the king himself
believed. If this could not be done, the hope of a successful
,impeachment must be abandoned.
Forced forward by this dilemma, the leaders of the house
of commons advanced in the formulation of their case to a
statement which they might logically have rested on Magna
Carta had they known as much of the true historical influence of that document during the formative centuries of the
past as they believed themselves to know of its special clauses.
As a matter of fact, though there had been much thinking
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on the parliamentary side since the king's father began to put
the issue as he understood it into words, they were not entirely .conscious of what they were doing. It is probable
that they were thinking only of the specific case and its difficulty, though reasoning concerning the foundations of government had already begun and was soon to go very far in
the democratic wing of the party. In reality what they did
in constructing and endeavoring to prove their accusation of
treason was to combine together the fundamental principle
on which Magna Carta rested with that on which impeachment rested. If there existed a body of law which the king
was bound to keep, and if the king who refused obedience
could be driven from the throne, made non-existent in the
state, then surely the lesser man, the minister who aided and
abetted the king in his refusal, might justly be made to suffer
the penalties of treason. But they did not quite see that this
was what they were doing. The argument in this form was
still beyond them. They still interpreted the past history
of the constitution too narrowly, however rapidly they were
advancing in the understanding of its meaning.
What Pym said in opening the case of the commons before the lords was that Strafford had committed treason in
attacking and endeavoring to subvert the fundamental laws
of the country and the liberties of the subjects; or as it was
phrased in the bill of attainder, where the formal accusation
was no longer treason against the king, but" high treason,"
against whom or what not specified, " for endeavoring to subvert the ancient and fundamental laws and government of
His Majesty's realms of England and Ireland and to introduce an arbitrary and tyrannical government against law in
the said kingdom." The case for impeachment was not clear
enough to convince the lords, and a bill of attainder had to
he substituted for it. 1 The lords were but little better satisfied with this form, and it could be carried only in a very
small house under the influence of rumored plots and vio1
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lence and by the mob pressure of puritan London, and by
the same means the king was made to sign the bill. Before
this result was reached, Archbishop Laud had been impeached, and Lord Keeper Finch and the six other judges
who had decided against Hampden in the ship money case.
In the meantime there had begun a period of legislative
activity which, if the importance of the acts passed be considered and the short time occupied in their passing, has
hardly been equaled in parliamentary history. It was in-;deed mostly legislation of a destructive character in which
the king was deprived of the institutions of arbitrary government and of the sources of illegitimate revenue which had
been found for him, but, as making for the security of the
constitution and determining the character of the future,
even the destructive legislation was constructive in a high
degree. Parliament opened on November 3, 1640, and both
houses adjourned early in September 1641, after a session of
ten months.
The first act passed was to secure the regular meeting
of parliaments. It provided for a meeting at least once
in three years. If in the third year parliament had not been
summoned before the third day of September, provision was
made that writs should be issued or an election held without the act of the king, and that parliament should meet on
the second Monday of November.2 It was also provided that
no parliament should be dissolved or prorogued within 50
days of its meeting without its own consent, but the life of
a parliament was limited to three years. This was an act
changing the constitution as it had come down from the
past, and it was in principle permanent though not in the
form enacted. A little later parliament went a step farther
in the same direction by a still more revolutionary enactment 'that the existing parliament should not be dissolved
or prorogued without its own consent. 3 This was asking

the king to surrender more than the previous bill required,
and deprived him of all his usual weapons against parliament, but it came to him in the excitement about Strafford's
execution, and he seems to have signed it without much consideration. It may have been revolutionary as taking away
the King's constitutional powers, but it became statute law
upon his signing it. The collection of tunnage and poundage without authority of parliament was made illegal; ship
money was abolished; compulsory knighthood and the abuse
of the forests were done away with and the royal right of
purveyance limited; impressment for the army by prerogative was ended; and by a resolution of the two houses, not a
statute, it was declared that the judges ought to hold office
for life or good behavior, a reform which did not go into
permanent effect.
These were important changes seriously limiting the possibility of arbitrary government, as that had been exercised
by the Stuarts, but the action of parliament with reference
to the prerogative jurisdiction of the council, and of the
special courts which had grown out of it, was the most
radical constitutional amendment effected in this session
and, in the form in which it was enacted, the most permanent.
That extraordinary jurisdiction of the king in his council,
above the ordinary and common law because the expression
of the prerogative, which had existed since the establishment
of the Norman monarchy, and in which had originated in
the twelfth century the whole modern common law and equity
jurisprudence of England, was brought to an end. 4 It was
enacted that" neither his Majesty nor his Privy Council
have or ought to have any jurisdiction, power or authority,
by English bill, petition, articles, libel, or any other arbitrary way whatsover, to examine or draw into question, determine or dispose of the lands, tenements, hereditaments,
goods or chattels of any of the subjects of this kingdom;
but that the same ought to be tried and determined in the
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ordinary courts of justice, and by the ordinary course of
law."
The councils of the north and of Wales were abolished and
the ordinary jurisdiction of the privy counciL The council
could still arrest and commit for trial, but the trial must be
in the ordinary courts; and the appellate jurisdiction of the
council which had grown up for places outside England,
like the Channel Islands, was not taken away. The ecclesiastical court of high commission, which had been extensively used by Laud in his persecution of the puritans,
was abolished by a separate statute. 5 This legislation was
continued in force at the Restoration of 1660 and the surviving appellate jurisdiction of the council, all that was left
of its ancient powers as a court, formed the basis of its
modern judicial function. Looked at constitutionally these
acts against the prerogative courts did more than any other
of the period of the Great Rebellion to secure permanently for
Englishmen what is called in modern times the rule of law,
the supremacy of law over the king, and so to render an absolute monarchy impossible. Indeed they almost brought
prerogative itself to an end as that had been understood in
the middle ages, and they illustrate the fact that the destructive legislation of the time was also in a high degree constructive.
These measures were all adopted by substantial majorities,
but the session was not yet half over when the differences
began to appear which were to divide the house of commons
and finally the kingdom into two almost equal parties. On
December 11 a strong petition was presented from London
asking for the abolition of bishops 6 and a few weeks later
one signed by a thousand ministers asking that the government of the church by bishops be reformed. These petitions
had strong support in the house in the debates which followed, but decided differences of opinion and feeling on

ecclesiastical questions Were revealed which tended to divide
the members sharply into two opposing sides. On one side
was the puritan, as yet in leading the business of parliament
practically presbyterian only, who wished to do away altogether with the episcopal constitution of the church; and
on the other was the church party which wished to maintain
the church in most matters as it existed, but Was not entirely
united within itself on how far the reform of acknowledged
abuses should go. On the position of the bishops as permanent legislators in parliament there was less difference of
opinion, and the commons passed a bill for their exclusion
with no great opposition, but it was rej ected by the lords.
A more extreme measure, called the root and branch bill,
which would do away with the episcopal constitution of the
-church entirely did not pass the commons. While it is true
that the beginning of a division into parties was due to differences in regard to church government and worship, and
while that party which later supported the king began to
form more from loyalty to the church than from loyalty to
him, it was evident as the session drew to its close that the
number of those who thought that enough had been demanded of the king was increasing. When parliament reassembled on October~O, 1641, those who were ready to
oppose any further extreme measures were almost half the
house.
A trial of strength came soon after parliament opened.
Shortly before the adjournment in September, Charles had
gone to Scotland in the hope that he might so arrange matters there that he could gain help against his opponents in
England. In this he failed, but the attempt excited renewed
fear of what he might be able to do and led the leaders of the
opposition to draw up a document known as the Grand Remonstrance, which is at once a defence and a programme. 7
It has been called an appeal to the nation by the party resolved to go on with radical changes both in state and church.
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It is a long document and after the fashion of the time not
concise. It recounts the wrongdoings of Charles, states
what had been accomplished in reform, and outlines what
still remained to do. Its most interesting proposal from the
point of view of the present constitution is that the king's
ministers should be " such as Parliament may have cause to
confide in." It was carried by a majority of 11 only in a
vote of more than 300.
Charles arrived in London from Scotland about the same
time and not long after returned answer declaring that he
could not surrender the undoubted right of the Crown to
appoint ministers and, saying that he knew of no wicked
party in the council, to which the Remonstrance had attributed the conduct complained of, virtually assumed responsibility himself for all that had been done. A few days
la tel' he made a serious mistake of tactics. He directed the
attorney general to lay articles of impeachment of treason
before the lords against five members of the commons. 8
vVhen the lords did not act at once, he went in person to the
commons' chamber to arrest the men. They had escaped,
the speaker refused to answer the king, and he was obliged
to retire in failure. If Charles had warrant in law for any
of the steps of this action, it was law so ancient as to be long
obsolete, and loud outcry was raised at the illegality and
violation of privilege. The only effect was to inflame passion and hasten the drift to civil war which now became rapid.
The king left London and both sides began to prepare for
the inevitable, the king's party constantly growing in
strength from those who were by natural disposition loyal
to the Crown and still more from those who were opposed to
a puritan control o,f the church.
•
Actual fighting in the civil war began over the question of
the control of the militia, the only organized military force in
England, and the action of the house of commons in the matter marks another step forward towards the doctrine of the

sovereignty of the people. When the king resolutely refused to accept the bill transferring the appointment and
responsibility of militia officers from himself to parliament,
the house of commons resolved to carry out its will by what
it pleased to call an " ordinance," 9 remembering that there
had been in early times law-making by non-parliamentary
legislation called by that name, but- forgetting that an ordinance in the fourteenth century was not an act of parliament without the king but an act of king and council, or lords,
without the commons, but the misuse of the term is rather
typical of the antiquarian arguments which were used for
justification at the time. In defence of their action, of their
right to make law without the king's formal consent, the
house of commons declared: "'Vhat they do herein hath
the stamp of the royal authority, although His Majesty,
seduced by evil counsel, do in his own person oppose or interrupt the same; for the King's supreme and royal ple·asure
is exercised and declared in this High Court of law anCi
council, after a more eminent and obligatory manner than
it can be by personal act or resolution of his own."
These words do not contain an explicit declaration of the
sovereignty of the people or of parliament but, if the:), are
to be scientifically defended, it can be done only on the ground
of the sovereignty of the people expressed through parliament. What these words really s{!'y is that sovereignty, the
right of supreme and final decision, is exercised by parliament, not by the man who holds the name and title of
sovereign. It may be added that they are so entirely assumed to be true in the present English government that the
king is not supposed to have any will, or opinion even, on a
political question, except that of his ministers.
Before war actually began, parliament presented to the
king their final demands for the reconstruction of government in the so-called Nineteen Propositions. 10 This is a
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most interesting document as showing in definite and formal
statement, no doubt carefully drawn up, to what ideas the
conflict with the king had led regarding the kind of constitution which ought to be given the state. It is not a complete
constitution but it is clearly the foundation on which one
could easily have been built. Its determining principle is an
unreserved transfer to parliament, not merely of sovereignty,
but of the control of all practical details in daily government, for, where such a transfer is not expressly provided
for in the document, it would very quickly have resulted.
In a short time the directly acting force in government would
have been parliament not the king. So far forth, in practical
effect, the result would not have been different from that of
the present English constitution, but the method would have
been wholly different. Everything was to be done by direct
action of parliament and under direct responsibility to it.
The Nineteen Propositions have been called a new edition of
the Provisions of Oxford, and it is with the medieval attempts
to limit the king institutionally that they belong. All privy
councillors, great officers and chief judges were to be approved by parliament. No new peer was to sit and vote
without parliamentary consent. The fortresses and militia
were to be under parliamentary control, and the church was
to be reformed by parliamentary advice. It is not likely
that the leaders in parliament expected the king to accede
to their proposals.
The war went against the king. In a little more than
two years he was obliged to surrender himself to his opponents. In a second stage of the war, which followed, those
of the presbyterian puritans and their Scottish supporters
who were ready to make some agreement with the king in
the hope of saving a national church organization, were defeated, and the democratic wing of the puritan party, the
independents or congregationalists as they were called from
their ecclesiastical teaching, was at the end of 1648 in sole
possession of power.

They were in theory democratic both in their ecclesiastical
and their political ideas. In the government of their
churches they were able to carry these ideas into practice
to such an extent as not merely to vest the control of each
local church in its own members, but to make the individual
church organization as a unit independent of any outside
authol<ity. As the logical result of such a practical realization of their ideas, they were split into numerous sects upon
various points of difference which appear less important
today than in the seventeenth century. This was a carrying of the fundamental protestant denial of the right of
authority in matters of belief to its logical extreme. In
this regard they represent the extreme protestant wing of
their time. But in another respect, because they carried
on here also the protestant position to a logical conclusion,
they are less typical of seventeenth century protestantism.
They believed in religious as fully as in political liberty.
They did not believe in a national church for themselves, but
they did not object to such an organization, provided all
churches could be left free to organize as they thought best.
But in the practical carrying out of religious liberty, they
could not be, or were not, as logical as in ecclesiastical govThey looked upon episcopacy with suspicion as
ernment.
tending to monarchy or to Roman catholicism, and in most
cases they did not extend their toleration beyond protestantism. It is in their political theories, however, as developed
<in numerous discussions in voluntary councils in the army
and in publications of all sorts, that the ideas which had
been gradually evolved since the accession of James I were
carried most nearly to their logical conclusions and most
nearly to the results first permanently reached in America.
At the beginning of the second civil war the independents
had control of the army under Cromwell and the presbyterians of the parliament.
The victorious army returned from the field very angry
with the king and with the presbyterian puritans, whom
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together they held responsible for what they believed- to be
the unnecessary sacrifices of the second war, and they imme~
diately proceeded against both. First the presbyterians
were all expelled from parliament. Col. Pride with a company of troops at the door of the house, arrested some and
turned back others, on December 6, 1648, leaving of the
Long Parliament the independents only, about one-eighth
the original number. This really powerless remnant came to
be known as the Rump. Then in a second step they constituted a court to try the king for treason 11 - a court in its
fundamental character not unlike the star chamber which
they had assisted to abolish. The accusation was treason in
the sense of Strafford's treason, against the nation and the
fundamental laws, not against the sovereign person. In
the formal charge before the court they said: "That the
said Charles Stuart, being admitted King of England, and
therein trusted with a limited power to govern by, and
according to the laws of the land, and not otherwise; . . .
yet, nevertheless, out of a wicked design to erect and uphold
in himself an unlimited and tyrannical power to rule according to his will, and to overthrow the rights and liberties of
the people, . . . which by the fundamental constitutions of
this kingdom were reserved on the people's behalf in the right
and power of frequent and successive Parliaments; . . . he,
the said Charles Stuart, for the accomplishment of such his
designs . . . hath traitorously and maliciously levied war
against the present parliament, and the people therein represented." 12
The king, who resolutely refused to recognize the court,
was sentenced on .January 9l'7 and executed on the 30th, 1649.
In trying the king upon a charge of this kind, the independents necessarily broke with the history of the past,
with established form and precedent, even more completely
than they had done before. The house of lords, even the

little fraction left in that house, would not go so far. All
government, even before the trial of the king, was reduced
to one house and its appointees, and again a declaration was
adopted in defence of this position, having especially in mind
the trial of the king. The house of commons, resolved on
.J anuary 4 " that the people are, under God, the original of
all j list power; that the commons of England, in parliament
assembled, being chosen by and representing the people, have
the supreme power in this nation; that whatsoever is enacted
or declared for law by the commons in parliament assembled,
hath the force of law, and all the people of this nation are
concluded thereby, although the consent of the king or
house of Peers be not had thereunto." But already by this
time the sovereignty of the people and the delegated character of government had been expressed clearly and fully by
so many mouths and pens that there can be no doubt it
had become one of the ruling ideas of the party. It had
been stated ten years before by Thomas Hooker in a sermon
which he preached not long after his arrival in Connecticut
in this way: "They who have the power to appoint officers
and magistrates, it is in their power also to set the bounds
and limitations of the power and place unto which they call
them. And this, in the first place, because the principle of
authority resides in the free consent of the people." Hardly
a more striking example can be had of the transfer of puritan
ideas of government to new influence and power in America.
n is hardly possible today to do better than these statements in formulation of the principle of the sovereignty of
the people and of the representative character and derived
powers of the legislature. We must remember, however, that
in England such ideas were revolutionary. The new constitution which was foreshadowed by them was a break with
past history and, however logically involved in that past,
as an experiment in actual government it had not been prepared for as yet in national experience or in institutions by
!1P- adequate !>oliti(!al development. In the details of this
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advance the independents were influenced by their religious,
as well as by their political training. After a long, slow
process of growth towards democracy, which was not to be
begun for more than a hundred years, England was to come
in the nineteenth century in reality to these principles, though
not in avowed law and not along a road which led through
this age of revolution. It was American, not English, constitutional law which was here making its first beginning, its
first essays in imperfect and half conscious formulation , and
it was in America that these principles were developed from
this beginning in unbroken growth into the government of a
grea t people.

house of lords, left the house of commons the sole survivor
of the national authorities of the old constitution. But the
house of commons was the Rump merely, the independent
members, and the real power in the state was undoubtedly
the army and its leading officers. But the chief influences
in army circles had been for a long time democratic, and
years before it succeeded to power individuals and councils
had been busy considering the foundations of government
and the forms it should assume. A flood of proposals,
theories, and arguments appeared in those years, as characteristic in tone and substance of an age of religious, as of
political revolution. For the puritan, especially for the independent, this age was both, and the results he attempted
to accomplish in constitution making are a compound of the
conclusions to which the tendencies of English history would
naturally lead, prematurely conceived, and the ideas which
he drew from the Bible and applied in the organization of
his churches. Already before this date, even before the
beginning of the war; members of the party had begun to
return from the American colonies bringing with them, not so
much new ideas and principles for these they had carried from
Old to New England, as reports of the logical carrying out
of their principles in actual governments and encouragement
that they had and would work in practice.
Of these suggestions, the most formal and developed as
a proposal to be carried out in government, was that which
was presented to the house of commons in January, 1649,
under the title, "The Agreement of the People." 13 This
title conveys to us less clearly than it did to contemporaries
what the document was intended to accomplish; but it implies
and was intended to imply what the preamble of the American constitution asserts: " We the people of the United
States do ordain and establish this Constitution." It implied that the people of England by an agreement formally
entered into were to make a written constitution in order

Noone is called upon to defend or even to discuss the
execution of the king. Such justification as it has is to be
drawn from the fact of revolution, of which it was an extreme,
perhaps an unnecessary act. But the revolution itself was
necessary. The issue had been so sharply drawn, the king
Was so deeply pledged to his view of the monarchy, and his
character was so untrustworthy and within a narrow range
so obstinate, that the only chance, not merely for the success of the puritan idea of what the character of the government should be, but for the successful realization in constitutional practice of those checks upon absolute power which
the progress of the past had made ready, lay in pushing the
struggle to an extreme which, to the men then in power,
involved the death of the king. Even upon the scaffold
Charles insisted upon his interpretation of the constitution
and stated it with admirable clearness. "For the people,"
he said, " truly I desire their liberty and freedom as much as
anybody whatsoever, but I must ten you their liberty and
freedom consists in having government, those laws by which
their lives and their goods may be most their own. It is
not their having a share in the government, that is nothing
appertaining to them. A subject and a sovereign are clear
different things."
The execution of the king and the disappearance of the

13

Gardiner, Documents, 359-371.

323

324

THE VICTORY OF PARLIAMENT

to establish a government and define its powers. As' a proposal for actual government, we need not consider the Agreement of the People, for it was never put into operation, but
as a landmark in the history of American constitutional law
it is of great importance. The foundation upon which it
rested, the agreement of the people, is the same as that upon
which our constitutions rest, and it was here proposed for
the first time in history as the foundation of a national
government. The similar compacts which had preceded it
in America, though they came from the same ultimate sources
and were truly intended to establish" a Civil Body Politick,"
served for little communities of people in which an actual
democracy was entirely feasible, and representative institutions, as an expedient for working a democracy on a great
scale, had no need to be considered for a long time. The
Agreement of the People was seriously intended as the constitution of a great nation.
It must be regarded, however, as more than merely the
first written constitution proposed for a great state. It was
a constitution distinctly of the American type. It proceeds
throughout explicitly on the principle that the source of all
government is the people; that the people by thei~ agreement
together create the government; and that they have the
right not merely to clothe the government with powers but
also to fix limitations upon its action which it must not exceed.
It explicitly declares that certain numbered particulars" are,
and shaH be, understood to be excepted and reserved from
our Representatives." It also expressly states that certain
portions of the document, considered "fundamental to our
common right, liberty, and safety," are beyond the power
of their representatives to alter. In this respect, like the
United States, the framers carried the principle of the sovereignty of the people a stage farther than England has
yet gone, making the formation and reconstruction of the
constitution an act which must come in special and separate
form directly from the people. If the government conceived
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of in the Agreement of the People could have been put into
operation with sufficient national force to support it, and
developed as it naturally would have been by experience, it
would have made real in the seventeenth century a government of the people, by the people, and for the people. It was
in its nature and in its freedom from certain limitations
more likely to attain this end than the Instrument of Government afterwards founded upon it.
The Agreement of the People was never put into operation. It was the programme, not of the majority of the
independent party, but of the more radical extremists, and
the time, still full of dangers for a revolutionary government which represented only a minority of the nation, was
unpropitious for new political experiments. The great practical problem of the day was to make sure, if possible, that
the fragments of the constituted authorities which remained
in power should maintain themselves and enforce peace and
order throughout the country. This was the task of the
army, and the government which followed under the Commonwealth and the Protectorate was really the government
of the army. On February 13 the Rump appoit-lted a council
of state to govern the country; on March 17 it abolished the
office of king; on March 19 it abolished the house of lords;
and on May 19 it declared that" the people of England and
of all the dominions and territories thereunto belonging, are
and shall be, and are hereby constituted . . . to be a Commonwealth and Free State, and shall from henceforth be
governed as a Commonwealth and Free State by the supreme
authority of this nation, the representatives of the people in
Parliament, and by such as they shall appoint and constitute
as officers and ministers under them for the good of the people." These changes were really made necessary by the
situation. There could no longer be any pretence of government by a king.
But if the government was to be in theory a government
of and by the people, it was in reality a military autocracy,
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and it is doubt1~ss true that that was the only revolutionary
government whICh could have kept itself in power. Cromwell regarded himself by virtue of his commission from the
old undivided parliament as more truly the one regularl
constituted authority than the fragment of the parliamen[
On April 20, 1653, he expelled by military force the Rump
which had lingered to that date though with little power:
On July 5 a new parliament met, known as the" Little" or
Barebone's parliament, and composed of persons appointed
to membership from lists drawn up by the independent
churches. It did, however, little except to debate a series
of reforms most of them far in advance of the times and was
dissolved by its own act on December U. Almost immediately thereafter a new written constitution which had been
prepared by the leaders of the army was brought forward
and accepted by Cromwell. This was the Instrument of
Government which was put into force by Cromwell and his
council without being referred for sanction either to a parliament or to the people. 14
All discussion of the Instrument of Government must be
prefaced by the statement that it had no influence on the
constitutional history of England. The experiments in government which followed the outbreak of the civil war are
an offshoot from the main line of English history and they
lead nowhere in that country. They are, however, an offshoot which grows as naturally and normally from the main
trun~ as does the continuation of that itself.
They are of
especial value as showing, in the middle of the seventeenth
century, what was even then, and has been since more abundantly, made evident in the colonies. They show what sort
of a government the historical constitution of England even
as it then existed, logically would lead to, when it cut'itself
off from the monarchy and its theories of sovereignty. For
the American student the Instrument of Government has a
peculiar interest for several reasons. It is the first written
14
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constitution, creating a government in theory of delegated '
powers defined and limited, put into actual operation for a
great nation. It formed nominally at least the basis of the
government of England for something more than three years.
Of it it may be said as truly as it has been said of the constitution of the United States: "Thus these men at Philadelphia were in theory completing the historical process that
had been working out in English history since the meeting
of the barons with John Lackland at Runnymede. The
long effort to establish a government of law and not of men
was reaching its logical conclusion in an effort to make the
government itself dependent on fundamental law." Of equal
interest and significance are the anticipations of what we
sometimes consider American innovations and discoveries in
the practical workings of government, showing almost more
clearly than matters more vital from what stock we have
grown.
The important points of the Instrument may be briefly
stated. Article I provides that the supreme legislative
authority of the Commonwealth of England, Scotland and
Ireland and the dominions thereto belonging shall be and
reside in one person, the lord protector, and" the people
assembled in parliament." The source of authority both
for the constitution and for parliament is thus stated to be
the people, and the united government of England, Scotland
and Ireland, which had been already brought about in fact,
is recognized in law. The functions and powers of the protector and his council in the executive government are then
stated with their limitations. Often he is required to act
with the advice or consent of parliament. The modern legislature cannot be dissolved without its own consent; the protector could not dissolve his until after a sitting of five
months. The distribution of representation was decidedly
changed and roughly fixed according to the distribution of
population. Many small boroughs were disfranchised, new
growing towns like Leeds and Manchester received represent-
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ation, and the county representation was enlarged. 'The old
parliament contained 413 borough members and 9~ county,
the new 135 borough and ~38 county members. The
franchise was considerably restricted. A property qualification of £~OO was required of all electors. All who had
taken part in the war against parliament were disfranchised
for four parliamentary elections, and all who had aided the
rebellion in Ireland and all Roman Catholics permanently.
All bills passed by parliament were to be sent to the protector for his consent. If he did not give his consent within
twenty days, or " give satisfaction to the parliament within
the time limited," they should become laws without his consent, " provided such Bills contain nothing in them contrary
to the matters contained in these presents." Two clauses
in this Article require especial notice. One provides for a
limited veto. "Give satisfaction to the parliament" implies
the right of the protector to persuade the parliament, as in
the veto message of American practice, to abandon the
measure, but an ordinary majority merely would override his
veto. The other provides that unconstitutional bills shall
not become law. As in the American constitution, no provision is made for any authority to decide what bills are
unconstitutional, but in time undoubtedly ,the courts would
have assumed the duty. The Instrument provides no way in
which it can be amended, and some have taken this clause to
forbid all amendment. It is highly probable, however, that
courts of law, called upon to interpret it, would have said
that it prevents the passage of an unconstitutional act over
the protector's veto, and that by inference the Instrument
could be amended by parliament with the protector's consent.
Parliament shared directly in the appointment of the members of the council and must approve the appointments to the
chief offices of state. Religious liberty was granted to all
" such as profess faith in God by Jesus Christ," with a proviso that" this liberty be not extended to Popery or Prelacy."
The logical effect of such a constitution, as it would
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naturally develop, would be to transfer the sovereignty not
merely in fact but in form from parliament to the people.
Parliament, as subject to the fundamental law established
by the people, could not occupy the place of ultimate supreme authority, could not be the last resort in the decision
of doubtful questions or policies. In truth this was the
effect of the puritan revolution, though the written constitution disappeared, and though the fact was not and never
has been expressed in form nor acknowledged in theory in
England. As Professor Dicey has said in his Law of the
Constitution: " in a legal point of view parliament is neither
the agent of the electors nor in any sense a trustee for its
constituents. It is legally the sovereign power of the state."
Mr. Dicey did, however, consent to a distinction between
legal and practical sovereignty, the practical sovereignty
residing in the electors. The true test of course is to discover in a final conflict of authority which of the two must
yield to the other. Of that there can be no doubt.
Outside the written constitution, in acts passed by one
or another parliament, or in measures proposed but not
adopted, there were other anticipations of changes which
have been in recent ,times carried through: Free public
schools; a public post office; public work for the employment
of the poor; female suffrage; voting by ballot; the establishment of a national bank; freedom of the press; freedom of
trade, but with the reenactment of the navigation laws; the
removal of religious disabilities in principle but incomplete
in practice; the improvement of local government; a system
of recording land transfers; a simplification of marriage
laws; and the local registry of vital statistics. In the
sphere of government and law there were equally modern
measures or proposals; a great extension of the use of committees in parliamentary business; the enactment of an excise
tax, a drastic reform of procedure in the courts to remove
causes of delay and cost, and all to be in English; a simplification of appeals; steps towards the union of equity and
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common law; a new secular court of probate; the payment of
judges by fixed salaries, no longer by fees, and tenure during
good behavior; more liberal means of defence to persons accused of crime; better facilities for the collection of debts;
and prison reform and the relief of prisoners for debt. Interesting anticipations of ideas sometimes thought to be
peculiarly American are the declaration in a parliamentary
debate in 1647 that" a man is not bound to a government
that he has not had a voice to put himself under," and the
lines in Edmund Waller's Panegyric on Cromwell, which
anticipate also American language:

torate accomplished good things in practical government and
in foreign affairs, the nation was tired out with the useless
wrangles amC'ng the sects and parties, and, as no successor to
Cromwell rose to continue his vigorous executive policy, the
monarchy was easily restored.
There will be occasion in what follows to discuss some
details in which there may be seen permanent results which
are to be traced to the period between 1640 and 1660. Mr.
Taswell-Langmead in his Constitutional History states four
further general results which he believes to have been permanent. 1." Although the cause of monarchy was gained,
that of absolute monarchy was lost forever'." This is quite
true, but its truth was not so apparent at the time as it is
to us. The struggle with absolute monarchy was by no
means over and though the struggle was really without hope
of success for the king some of its most desperate phases,
as they would seem to contemporaries, were immediately
before the nation. 2." The predominant influence of the
house of commons in the government of the nation was permanently established." This also is a. fact perceived only
by the historian as he looks back from the vantage ground
reached by a later progress: It was not understood at the
time nor fully, with reference to practical government, for
more than a century. These two an~ the most far-reaching
and fundamental results of the conflict between parliament
and king in the seventeenth century, and they settled permanently the character of the English constitution. 3.
" The complete and definite rej ection of Romanism in England was assured; but the position of the National Church
after the Restoration was no longer precisely the same as
before the Rebellion." The fear of the political designs
of Romanism was, however, not yet over, and the national
judgment that it is a danger in the state was to be further
strengthened in the following period. The last clause will
be discussed later. 4." The development of an intense
national antipathy to a standing army Itnd of widespread

Wllether this portion of the world were rent
By the rude Ocean from the continent;
Or thus created, it was sure designed
To be the sacred refuge of mankind.
Hither the oppressed shall henceforth resort
Justice to crave, and succour at your court.

The list is not complete, and comparatively few of these
proposals passed into actual statute law, but it is sufficient
to show both the activity of mind upon governmental problems in this l'cvolutionaTY age, and how thoroughly the thinking of the time was in line with the constitutional and legal
progress which was to follow, more naturally and normally,
in less revolutionary ways, in the coming centuries. It may
be said indeed that the greatest obstacle in the way of carrying out the puritan plans of reform was the puritan activity
of mind. Their parliamentary assemblies are all characterized by endless debate which led to no practical conclusion. The first parliament under the Instrument of Government insisted so obstinately on debating the constitutional
law of that document and its possible amendment, against
the expressed desire of the protector, that it was finally sent
home with nothing done. The second parliament, in which
a house of lords was reestablished, was not much better.
While the executive during the Commonwealth and Protec-
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distrust of men of extreme views." The antipathy to a
standing army and opposition to it were to be greatly increased in the following generation, with seriously incon,.
venient results both in England and America.
To this statement of permanent results there may be added
others: 1. All -financial independence of the king was at an
end. The struggle over this matter which had lasted from
the reign of Edward I was at-last over. No later English
king, if we make an insignificant exception for James II, has
attempted to raise a revenue, independent of parliamentary
action. :l!. The prerogative courts, and with them all danger
from the prerogative, were permanently done away with. A
slight exception for Ithe next generation must also be made
here, but the effort of the sovereign to make use of the
prerogative was without avail. Such possibilities of prerogative adion as remained have been, since 1688 at least,
under parliamentary control. 3. It was definitely settled
that England was not to be a republic. In one sense the
logical drift of English constitutional development was towards a republic, but the institutional changes which followed the Restoration and which gave expression in governmental machinery to the Restoraltion settlement made such
a result for long impossible and, even after-two more centuries
and a half, highly improbable. How this came about is the
theme in large part of the history which follows.
The puritan revolution of these twenty years marks the
division of the stream of English constitutional development
into two branches. For England it was an att.empt to arrive
at the logical conclusions of that development prematurely,
by violence and revolution, under the stimulus of religious as
:well as political excitement, before an adequate preparation
in ideas and institutions had made the ground ready. In the
reaction which naturally followed, the work of the revolution
~as undone. Constitutional development linked itself back
b\the results of its more natural processes in the stage which
it bad reached at the end of the first session of the Long
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Parliament in 1641. N early everything for which the
revolution strove is now a part of the English constitution,
but not as a result of its endeavor. Rather as a result of
the slower and more normal process of growth, out of which
in a sense the revolution indeed came but which it for a moment interrupted. In the puritan and quaker colonies of
America the ideas of this revolution created the natural
political atmosphere. There they were not revolutionary,
but became the material from which the normal constitutional
life of these little states drew its strength. Their natural
political development began with these ideas and led, as their
population and needs increased, to more and more extensive
realization of them in practice, u~til at the last they had large
share, with other influences, in shaping the institutions of
the second great Anglo-Saxon nation.
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A COMPROMISE IN FORM

CHAPTER XIV
THE VICTORY CONFIRMED
The extent of the reaction against the radical party was
shown by the charadeI' of the restoration of Charles II in
1660. The king was restored to the throne with no constitutional guarantees whatever. Nothing was said of the
sins of his father, nor of the principles which the great majority of the house of commons were determined to defend
in 1640. The legislation of the first session of that parliament remained on the statute books, and arbitrary government was to that extent deprived of the means of operation.
But the supremacy of parliament was not declared in any
formal statement, nor was the king required to acknowledge
that his powers were limited or derived from the people.
So far as formal pledges are concerned, or formal statements
even, with which the new government began, there was nothing to indicate that anything of a constitutional character
had happened since the first of November, 164l.
Much had happened, however, which affected the minds
of men and which 'could not be forgotten. Charles's statement that he had no wish to go on his travels again is not of
chief interes;\; as the sign of a cynical character. It was his
expression of a profound political observation which judged
correctly the actual state of things. Charles knew that a
great constitutional change had taken place, though perhaps he could not have called it that nor defined very clearly
its nature. What he did know very assuredly was that he
could not resist the will of parliament beyond a certain point,
and by that knowledge he shaped his conduct. It was not
that he was any more willing than his father to submit to
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the authority of parliament or any the less determined to reestablish an irresponsible royal power. He had a keener
political insight and recognized more quickly the limits of
the p03sible and understood the consequences or overstepping
them. And so when a parliament, which was usually ready
to do what he wished, objected strenuously when he undertook to relieve the nonconformists of their legal disabilities
by proclamation, he yielded and withdrew from his attempts.
Such an act on the part of the king was highly typical
of the actual situation as it had been left by the Restoration,
not in law or formal statement, but in the facts themselves.
In form and law the king was supreme and sovereign. In
fact parliament was supreme. The sovereignty in the state,
the power of final decision on every political question, if an
issue arose upon it, had been transferred to it. Never since
that date has it been possible for the king, so long as the
king remained the real executive, nor for the ministry after
the cabinet had absorbed the executive authority, to withstand the convinced will of parliament. No period of later
history, not even the most modern, reveals this result more
clearly than that which followed first, in which the attempt
of Charles 1's sons to reestablish the old royal power met
with disastrous failure.
The result in 1660 just described was a compromise; not
less truly a compromise because it was expressed in facts
rather than in words. The question which had arisen at the
beginning of the reign of James I, whether it would be possible to make the strong monarchy of the sixteenth century
and the strong parliamentary control of the fifteenth work
together in practice - what boundary line could be found
between king and constitution -- had been answered by the
discovery of a compromise. But it was a compromise of a
peculiar type. As developed in the next hundred and fifty
years, it meant that form and appearance remained with the
king, the reality with parliament. The words in which the
modern constitutional lawyer states the result are as accurate
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as can be found: "Sovereignty resides in the king in his
parliament." The king is in theory sovereign, but his sovereignty can be declared and exercised only in parliament.
The king gave up the power to determine by his individual
will the policy of the state, but the surrender was disguised
by an appearance of power and for a long time by the exercise of very substantial powers and by the permanent possession of important rights and influence. It was more than
a hundred years before all that the compromise implied was
clearly recognized and the balance established at its present
leyel. But it was really made in 1660.
In the history of government in the world no event has
ever happened of greater significance or of wider influence
than the making of this compromise. Upon it depended the
spread of the English constitution throughout the civilized
world which is one of the chief characteristics of the nineteenth century, even if it should in the end prove that constitutional monarchy is only a halfway house on the road to
ultimate democracy. In this respect it is difficult to overstate the influence of this compromise. Had the course of
English history led to a constitution in which in form and
law the ministry was directly responsible to parliament
instead of to the king, not merely would it have been immensely more difficult to reconcile the sovereign to a loss
of the substance of power, but the adoption of the constitution by other and unwilling monarchies would have been made
a practical impossibility. The compromise feature of the
present constitution by which in theory and in form the
ministry, though supreme, seems to be the creature of the
king and responsible to him, would have had no existence.
The choice which, without this compromise, a successful
revolution might offer to a sovereign between a formal direct
responsibility of all the organs of actual government to the
legislative assembly on one side, and an out-and-out republic
on the other, would have been an even choice with no particular attractiveness or significance in one side above the

other. The world influence of the English constitution depended for its existence upon the fact that parliament came
to control the actual government in fact rather than in
form, indirectly, not directly; that an actual republic was
concealed under all the ceremonial and theoretical forms of
a continued monarchy.
The Restoration was the work of a combination of cavaliers and presbyterians, somewhat like that which had failed
after the first civil war. It now succeeded because the
radical party, always in a minority, had lost popular favor
and was without leadership. Actively it was the work
of the army under General Monk and of what we in America
should call a convention but which is called in England a
convention parliament, because formed like a parliament.
For the upper house it was composed of such lords as could
be assembled, and for the commons it was based on the same
distribution of seats as the old parliament. Legally it was
not a parliament, because the elections had been held without
the authority of writs issued by the king. After the return
of Charles II an act was passed declaring it to be a parliament and Charles's second parliament, regularly summoned,
pass:d an act confirming the acts of the convention parliament. Everything possible was done to make the process
of restoration conform to constitutional practice. According to the interpretation of the constitution which was now
made to prevail, Charles II had become king immediately on
his father's execution, and therefore all acts of Commonwealth and Protectorate parliaments, not having received the
royal assent, must necessarily be void. This was true also
of ~ the acts of the long parliament passed after the outbreak
of the civil war, but the Restoration parliaments did not
propose to restore the older possibilities of. autocratic €!overnment, and the earlier acts of the long parlIament remamed
in force with a few exceptions and some modifications.
It has been said that the Restoration was twofold, first of
the king and the old constitution, and second (If the church,
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and the description is convenient. In the convention parliament the presbyterians were too strong to allow active measures to be taken against the non-conformists. It restored
the king; it gave to parliament its old organziation and its
place in the state with all the new power which had gained;
it reestablished the gentry in local government and in local
influence, and checked the more radical puritan tendency
towards democracy; it abolished the old feudal tenures of
land, and for the income which the crown had derived from
the feudal dues it substituted an excise tax; it reenacted the
navigation laws; it voted tunnage and poundage to the king
for life, but began the policy followed throughout the reign,
whether intentionally or not, of never furnishing the king
with revenues sufficient to meet the expenses of government; it
allowed the execution of a few of the judges who had condemned Charles I to death and still fewer of their extreme
supporters, but passed an act of indemnity for the others.
This parliament was dissolved on December 29.
Writs were soon issued for a new parliament, which met
on May 8, 1661. General enthusiasm for the monarchy and
for the Anglican church had been steadily rising since the
return of the king, and the elections reflected this feeling.
The presbyterian element which had been so important in
the convention parliament almost disappeared, and the house
of commons was overwhelmingly cavalier. The parliament
is known in history as the "cavalier parliament," and it
has been called more royalist than the king and more Anglican than the bishops. Although it developed towards the
end of its life a more definite opposition to the king's policy
than at first, it was so satisfactory on the whole that it was
kept in existence by Charles for eighteen years, which could
be legally done after it had itself, in 1664, repealed the
triennial act of 1641.
The work of the cavalier parliament may be conveniently
considered under two topics, its ecclesiastical and its political
activity. The question of the national religion, or at least

it
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of the organization of the national church, was still a living
one, not yet finally decided. If the claims of the independent
were not likely to be very funy or favorably considered, the
presbyterian had good grounds for believing that some form
of "comprehension" would be devised by which he and his
ministers might remain in the national church without conforming to all the requirements, like ritual and vestments,
to which he objected. Of this mistake he was speedily disabused. The Anglican maj ority in parliament and its leaders intended as thoroughgoing a policy of exclusion, of enforced conformity, as Laud had in mind. This intention
was embodied in a series of four statutes, known commonly
as the Clarendon code from Lord Chancellor Clarendon, the
chief minister of the time. 1
The first of these was the corporation act of 1661, by
which all holders of offices in corporate towns were required
to renounce the solemn league and covenant, to declare on
oath that resistance to the king was unlawful in any circumstances, to take the oaths of allegiance and supremacy, and
in future to receive the sacrament according to Anglican rites
within a year after election. The act of uniformity of 1662
required all clergymen to obtain episcopal ordination and to
use the prayer book in their services, and all teachers to declare their acceptance of the liturgy and of the principle of
non-resistance. The conventicle act of 1664, forbade, under
severe penalties, attendance at any worship not of Anglican
forms if more than four persons were present, unless they
were of the same family. The five-mile act of 1665 demanded
that ministers who had refused to comply with the act of
uniformity should declare on oath that they regarded resistance as unlawful and pledge themselves not to attempt any
changes in church or state. If they would not do this, they
were forbidden by threat of heavy punishment to come within
five miles of any corporate town or borough or of any parish
in which they had previously preached.
1

A. and S., 4B5-434.
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The effects of this legislation were wide-reaching and longcontinued. One immediate result was that the church of
England ceased to be a national church in the older sense
and became an established church. "Comprehension" was
at an end. The non-conformist disappeared. He became a
dissenter, and the term non-conformist as used in more
modern times ceased to mean, as it had earlier in the century.
the member of the national church who did not conform to
its ritual, and came to mean the outsider who had a different
church relationship, the dissenter. The blow thus struck
was more fatal to the presbyterian than to the independent.
It was indeed to some extent aimed at him because of his
political importance. To the presbyterian a national church
organization was a part of his essential creed, and such an
organization for him either within or without the Anglican
church was now impossible. All chance of a recovery of
political power was also destroyed, for the seat of pre.sbyterian political strength had been in the towns, and especla~ly
in the corporations which elected borough members of parlIament. By degrees the presbyterian families passed over into
the church or England and gave to the future whig party
much of its strength, while presbyterianism as a non-conf.ormist organization became weak in England. The independent churches, which had never believed in a national
organization, suffered less severely and survived in larger
numbers to the time of toler a tion. If the brief interval or
limited toleration in the protectorate period interrupted in
any sense the complete parliamentary control of the religious
and ecclesiastical interests or the nation, the legislation of the
restoration period fully restored it. The influence of religious questions upon the constitutional legislation of the
period was not, however, exhausted by the enactment of the
Clarendon code, as will be seen later.
In interpreting politically the reign of Charles II, the
question of the king's intentions is one of considerable importance and one on which scholars are not entirely agreed.

It is certain that in traits of character and personality he
was not a typical Stuart. He resembled in these respects
more closely his maternal grandfather Henry IV of France.
With more than average political ability, and with a degree
of insight into the conditions with which he had to deal lacking in his father and brother, he was in some respects the
Stuart king most dangerous to the constitution. For the
simplest explanation of his policy, the one which creates the
fewest difficulties, is to suppose that he set before himself
two chief objects to be attained: first, to restore as completely as possible the personal control of the king over the
government, to be free of parliamentary restraints; and
second, to obtain for catholicism, if not the position of the
state church once more, at least a position of equality as a
recognized l~gal religion for all who wished to adopt it.
These two objects he pursued with much skill and discernment, under a mask of devotion to pleasure, so long as they
did not demand of him too severe an effort or entail the
danger of another revolution. It must not be understood
that pleasure was entirely a mask with Charles. He undoubtedly pursued it for its own sake and, as he grew older,
its hold upon him as a real business in life grew stronger.
It is difficult, however, to explain some things in his reign
unless we suppose that he consciously made use of his personal inclination to pleasure and the loose moral standards
of the time to conceal from his ministers a deliberate intention to return to the constitutional interpretation and
position of his father and grandfather, or of the Tudors.
Charles made his first attempt to change existing conditions in favor of the dissenters, including catholics, and incidentally of the royal prerogative as well, in December, 1662.
He issued a "declaration," called often his first "declaration of indulgence," in which he announced his intention of
persuading parliament in its next session to "enable us to
exercise with a more universal satisfaction that power of
dispensing which we conceive to be inherent in us." That is,
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he declared his belief that the prerogative of dispensing
from obedience to existing statutes belonged to him as king,
and that he hoped to exercise it to relieve dissenters with
the expressed acquiescence of parliament. Parliament, however, refused to acquIesce, and Charles was obliged to drop
the plan. Ten years later he did not ask the cooperation
of parliament but, relying on the prerogative alone, he issued
a new declaration in which he said: 2 "\Ve do declare our
will and pleasure to be that the execution of all and all
manner of penal laws in matters ecclesiastical, against whatsoever sort of non-conformists or recusants, be immediately
suspended, and they are hereby suspended." It has been
said that forty acts of parliament were broken through by
this declaration, which was of exactly the same nature as
Richard II's attack on the authority of parliament. Any
hope which the king may have cherished of gaining a national
support for his policy by a union of protestant and catholic
dissenters was disappointed by the unwillingness of the protestants to accept toleration on these terms, and parliament
expressed itself clearly and pointedly at its next session.
The house of commons resolved that" penal statutes in matters ecclesiastical cannot be suspended but by act of parliament," and embodied the resolution in an address to the king.
After some hesitation he yielded.
Charles appears to have been convinced by these experiments that success was not to be obtained by direct prerogative action, and that, if he was to secure equality of privilege
for catholics, it must be through political success in establishing his supremacy in the state. At any rate, from this
time on he dropped all open attempts to bring about a
religious change. Religion did not disappear, however, as
a factor in the constitutional situation. The sharp fear of
the danger to liberty from a catholic triumph, which had
been so decided an influence in the political history of Elizabeth's time, returned in a new form; not now the fear that the

catholic portion, perhaps in the earlier time a majorit}', of
the nation might restore the rule of the pope, but that the
same dreaded result might be reached by a catholic king or
a catholic dynasty. Charles's protestantism was suspected.
His brother James, the next in succession to the throne,
was more than suspected; he was confidently believed to be a
catholic. The national fear of what might possibly result
led to the passage of an act of long-continued influence in
English history, and to the attempt, almost successful, to
pass another of even greater constitutional significance.
The first was the" test act," introduced almost immediately after the withdrawal of the declaration of indulgence,
and intended to exclude all catholics from office by a test
which could not be evaded, and which would consequently
compel all office-holders who were catholics in secret to declare themselves. s All ·civil and military officers were required to take anew the oaths of allegiance and supremacy,
including in the oaths a declaration of disbelief in any transubstantiation in the sacrament of the Lord's supper, and
to receive the sacrament by the rites of the English church.
This was followed in 1678 by the parliamentary test act imposing the same declaration upon the members of both houses.
These conditions no catholic could meet, and James was
obliged virtually to confess his membership in the Roman
church, and catholic peers were obliged to give up their
seats in the house of lords, which they had until then retained.
The pretended disclosure by Titus Oates of a great popish
plot to overthrow the government in the interest of catholicism, popularly supposed to be favored by James, Duke of
York, created such intense excitement for a time that the
party of opposition in the cavalier parliament was greatly
strengthened. When Charles prorogued and then dissolved
this parliament to save his minister, Danby, from impeachment, the new house of commons, elected in the spring of

342

2

A. and S., 434-436; Robertson, Statutes, 42-45.

a A. and S., 436-439; Robertson, Statutes, 39-42.

345

THE VICTORY CONFIRMED

THE KING'S SUCCESS

1679, had an even larger majority of the opposition party,
soon to be called the whigs. The party determined to save
the English church from the danger of a catholic sovereign
by an exercise of extreme parliamentary power. 4 In three
successive parliaments a bill was introduced to exclude the
duke of York from succession to the throne. Once the bill
was rejected by the house of lords, and twice the king prevented its passage through the house of commons by prorogation or dissolution. He did not, however, formally dispute
the constitutional right of parliament to change the order of
succession. The religious question led to no further results
in the reign of Charles, but in the actual revolution which
closed the reign of James the religious influence was as active
as the political.
It is from the religious troubles of the reign that the two
great political parties of English history date their continuous existence. If the first principle of division between them
seems to be support of or opposition to the court, and so
their history may seem to go back to the division which
formed in the house of commons in 1641, it must be remembered that that earlier division was formed also on religious
rather than political grounds, and that as a beginning it must
be treated as premature, broken off by a long interval without appearance of parties. It must be admitted also that a
strong argument can be made to show that what really determined a man's relation to support of the court, or opposition to it, was his attitude, even in this early time, towards
the really fundamental issue which has always separated
English parties, the question of conservatism or liberal progress. Through all the changes of modern times, in spite of
all the special issues that arise from time to time, this seems
to be the final deciding test of party position. This it is in
English history which determines that, except in times of
political disintegration, or when new issues are not yet clearly
defined or have not yet made themselves chief issues, there

shall be but two parties. However this may be, the political
parties of modern English history emerge from the reign
of Charles II full-grown, standing upon the fundamental
principles which have ever since determined. their attitude
towards special questions as they arise, and familiar with the
practices which they have employed in their own internal
management and in their campaigns against their opponents.
Two things enabled Charles to treat his last parliament,
in 1681, with great contempt, dissolving it after a session of
a week only, when it showed its determination to go on with
the exclusion bill. One was that he had agreed with Louis
XIV to withdraw English opposition to French plans on the
continent, in return for a pension which would render him
independent of further parliamentary grants. The other
was the general reaction which had taken place in England
against the excesses of the popish plot and the extreme policy
of the whigs in the exclusion bilL The opposition party was
broken up and driven out of all influence, and was not able
to recover itself until some time after the opening of the next
reign. The last four years of Charles's life form a period
of as absolute government as that of the Tudors, but it was
an imperfect and incomplete absolutism. It was conditioned,
in the first place, upon the postponement of the king's intentions in regard to catholic dissenters. He had learned that
these could not be safely allowed to appear, at least not until
his political power was secure. In the second place, it was
an absolutism without institutional means of expression, embodied in no forms, and wholly unrecognized. It existed as
yet because of the absence of resistance and of all opposing
leadership, and because of the spirit put into forms which
could be as easily interpreted in the opposite direction, that
is, because of the racial habit of allowing laws to be interpreted by conventional practice and conventional practice
to pass into law. Charles and his brother would have had a
task of enormous difficulty in transforming this nascent absolutism into one as well based in law and constitution as
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Louis XIV's but it would be rash to say that from the
beginning C~arles had made they could not have done it, if
they had been wining to let religion alone and had been able
to act with sufficient reserve.
It would be wrong to say that they were entirely without
the advantage of a constitutional beginning. One important
element of Anglo-Saxon liberty had not been yet securedthe independence of the judiciary. The puritans. in their
legislation had given to the judges a tenure ~unn.g good
behavior, quamdiu se bene gesserint, but the legIslatIon had
fallen to the ground, and Charles had gone back to the older
practice of appointments during pleasure, durante bene
placito. He dismissed for political reasons two l~r~ chancellors and a lord keeper, three chief justices and SIX Judges,
and James II went even farther. Some preparation was also
made against the inevitable time when there must be anoth~r
parliament. The towns were the strongholds of the OPPOSltion party I and against them the blow ~as struck.. Quo
warranto proceedings were brought agamst them m U:e
courts alleging acts beyond their legal powers, and theIr
5
were declared forfeited.
New
h rte~s in large numbers
c
a
.
charters were granted to them, but with the right of electIon
and municipal government confined to a few persons so
that a controlling influence of the crown would be easy.
Besides this the art of parliamentary corruption had been invented and put into operation somewhat extensively duri.ng
the reign; precedent had been created for interfering WIth
the right of petition; and the doctrine o~ non-resio:.tance had
been exalted into almost a necessary artIcle of belIef. Success was probably hopeless at so late a date as the end of
the seventeenth century, but the sudden death of Charles at
an age when many years of vigorous life might still be expected in normal cases was a disaster to the caus: of absolutism, not uncommon in the history of monarchIcal successions, for, in place of the political insight and willingness
5
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to bide his time of Charles, it put the tactless impatience
of his brother James.
One further statute of the reign of Charles I is of special
constitutional importance, the habeas corpus act of 1679.6
The middle ages had known a number of writs which had for
their obj ect to protect the liberty of the subj ect against
arbitrary arrest and imprisonment. At first, in the thirteenth century, the writ of habeas corpus could hardly be
called one of these, but it was used to bring a person into
court for several different purposes - to give evidence, for
instance. It is only in the fifteenth century that it begins
to be used by the common law courts to protect persons
from the growing prerogative jurisdiction of the equity
courts, and in the sixteenth that it becomes important as a
protection against the increasing powers of the council.
The full possibilities of the writ in the way of protection
were indeed not realized until after the beginning of the
seventeenth century, and we have already seen the first steps
taken to develop it in the early part of the reign of Charles I.
·When the original jurisdiction of the council was ended in
1641, the need of protection was not ended also, for it still
retained the power of arrest and imprisonment though not of
trial. Experience had shown also that several details in the
procedure needed clearer definition. The act of 1679 must
not be thought of as having for its object to establish the
principle, but, like the legislation on taxation after 19295, to
cut off various means of avoiding the principle which had
been found dangerous. Not merely were officers holding persons in custody required under heavy penalties to make
proper and speedy return, but also judges to whom application for the writ was made were required under still heavier
penalties to issue it. The number of courts which could
issue the writ was increased, and it was provided that prisoners not bailable should be brought to a speedy trial. The
danger of a demand of excessive bail was not thought of and
6
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remained to be gua:.;ded against in the Bill of Rights ten years
later.
It should not be overlooked that the process of impeachment, the medieval method of holding the individual minister
directly responsible to parliament, was given its perfected
and final form in this reign. It would perhaps be better to
say that it was perfected just at the time when it was about
to be made obsolete by the modern method of enforcing responsibility - the cabinet system. In the impeachment of
the earl of Danby, begun in 1679 but never completed, various points, partly old and partly new, were decided: 7 that
the minister could be put on trial on charges known to be
unfounded against him but well founded against the king;
that the king's written order could not be plead in defence;
that a pardon from the king could not avail to stop the trial
-embodied in law in the act of settlement of 1701; and
that prorogation or even a dissolution of parliament was not
to interrupt the proceedings and require them to be begun
anew. This last was an application of the principle already
adopted in the ordinary judicial business of the house of
lords. Though the growth of the cabinet system made impeachment obsolete as a political expedient, it is still usable
as a criminal trial in England and may be so used in the
United States though with penalties only of a political kind.
A far more effective means of maintaining a parliamentary
control over the executive, at least under modern conditions,
was developed and improved in the reign of Charles - improved to such an extent as almost to constitute its beginning - the practice of appropriations. We have seen the
beginning of the practice in the fifteenth century, but the
beginning remained a beginning of possibility only. It was
followed by no substantial growth. Instances had occurred
earlier in the seventeenth century of assigning supplies when
voted to particular objects of expenditure without creating a
continuous practice. N ow in 1665 a grant was voted to be
7 Robertson, Statutes, 566-569. A. and S., 439.

used for the war with the Dutch, and this was followed up
in 1667 by the appointment of a parliamentary committee
to audit the accounts of the treasury, and by the expulsion
from the house of the treasurer of the navy, because he had
paid out money without a warrant. It was the strict auditing of the accounts and insisting that a legal warrant only,
could authorize the payment of money that constituted the
advance of the time, and though there was some interruption
of the practice under James, there was no real break. The
foundation was securely laid for the changes that followed
after his expulsion. Modern Anglo-Saxon legislatures have
considered the practice of appropriation, now extended to
even minute items of expense, to be one of the most essential
sources of their power and have guarded it with the utmost
care. It is a check upon government policy, not by calling
a minister to account for what he has done, but by rendering
action which is not approved of impossible in advance. The
full establishment of the right of appropriation should probably be regarded as the last step in the creation of so great
a power in parliament over the executive that resistance was
hardly possible, and that the cabinet method of responsibility, expressed in no law, existing in unrecognized custom
only, could come into existence.
If the increase in the power of the house of commons
through its control of government expenditure was a preparation for the setting up of cabinet responsibility, and if
in the formation of parties preparation was made for the
motive force to operate it, equal preparation was also made
in this period of the external or institutional body with
which it was to be clothed. The starting-point of this side
of cabinet formation was found in the old privy council,
and the immediate line of connection with parliament was
found in the fact that members of the council had always
been members of one house or the other. The council since
the close of the middle ages had shown a decided tendency
to increase in numbers and at least the beginning of a tend:-
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ency to differentiate' within itself distinct ministries, that
is, individual members or small committees, in special charge
of particular governmental or administrative interests.
Committees of this kind go back into the middle ages, and
in Tudor times there were at least six of them. With the
increasing membership of the council it became more difficult
to do business effectiorely in a meeting of the whole, and the
use of committees continued throughout the seventeenth century. In addition, it should be noticed that the king was
not bound to consult the council, nor any particular members of it, on any question of policy, and it was also regarded
as proper for him to consult, and he often did, members not
forming a recognized committee or persons not belonging to
the council at all.
At the accession of Charles II the size of the council was
further increased. The surviving members of his father's
council were restored to their places with other royalists,
and the number of these was balanced by appointments from
the opposing party. At times under Charles the council
contained as many as fifty men. But there was no attempt
to make the council as a whole a real advisory organ, and
the small committee for foreign affairs performed that function more nearly than anything else. Still Charles consulted, and increasingly as time went on, with informal or·
secret advisers, though there was an increasing feeling that
there should be a recognized council standing between king
and parliament, mediating between the two, and having an
influence sufficient to secure that the policy actually followed
should have the support of both. This was the idea at the
bottom of the plan attributed to Sir William Temple, which
was tried after the fall of Clarendon. Mediation was to be
obtained by including all parties. The council was to contain friends and opponents of the king and neutrals, members of the old council and parliamentary leaders. The plan
could hardly have been successful, even if the king had given
it sincere support.

The modern cabinet was not to originate in a coalition
measure. But the attempt shows that the problem which the
cabinet was to solve, the necessity of making sure that executive and legislature should follow a common policy, was beginning to be understood, and that the privy council was
felt to be the institution in which the machinery of reconciliation should be found. To this we shall return in more
detail in the next chapter.
Some things worthy of note begin and some end in this
reign. Convocation ceases to tax itself and the right is surrendered to parliament. The house of lords as a court of
law abandons its original jurisdiction and establishes its
right to hear appeals from the chancery courts. Members
of juries cease ·to be personally liable for the verdicts they
render if not satisfactory to the presiding judge. The
house of commons establishes its exclusive right to determine
taxation free from amendments by the lords. The medieval
tenths and fifteenths disappear from taxation. The organization of the war office under a secretary at war begins, and
an improved council for foreign plantations for colonial concerns.
James II could hardly have begun his reign under more
favorable conditions than actually existed. The pradical
power handed on to him by his brother was very great; it
has even been said to have been greater than that possessed
by the Tudors.
The sympathy and prevailing disposition
of the nation was all in his favor, for the reaction against
the attempt to exclude him from the throne had been general
and deep. The doctrines of divine right and non-resistance
seemed almost universally accepted. The opposition was
thoroughly disorganized and discouraged and not in a position to exert any effective strength. J ames's :first acts and
words and his apparent restraint made a good impression
upon all. The parliament elected under these influences in
the spring after his accession, and with the advantage given
to the crown by the manipulation of the borough charters,
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was overwhelmingly royalist. He was granted a large revenue for life, and parliament seemed ready to do anything in
reason which he wished. From such a beginning it was n?
slight political achievement to have destroyed all his advantages in a trifle over three years and have brought himself
to the point where he must abandon his throne as a fugitive
with scarcely a supporter left. And it was a significant
element in this achievement that he had in so short a time
transformed most members of the party which from honest
conviction had held to the doctrine of non-resistance into
advocates of resistance and revolution.
It was as true of James as it was of the nation that the
leading interests and motives in the crisis were religious. He
wished to give catholicism a better position in England; it
was undoubtedly his hope to make it a legal worship. But
the means which he employed and the results, probably
secondary to his main purpose, which he accomplished were
constitutional. The ease with which the insurrections of
Argyle and Monmouth were put down soon after he began
to re:ign, and the possession of a fine army wh:ich he did
not disband when the insurrections had been suppressed,
probably tempted him to go faster and farther than he at
first intended. He determined not merely to retain the army,
in spite of ;the national prejudice against a standing army,
but also to keep in their offices the catholics who had been
commissioned during the insurrection contrary to the test
act, an even more serious offence.' Before these questions
were brought to the attention of parliament in November,
1685, sympathy and alarm had been excited in the country
by the persecution of protestants in France by Louis XIV,
and especially by the revocation of the edict of Nantes in
October, as it was supposed under special J ~suit influence.
As there was known to be strong Jesuit influence also at the
court of James, naturally suspicion was aroused and faith
in any representations or promises of the king's weakened.

,Vhen parliament declined to provide for the army or to
relieve the officers from the test act, but adopted an address
to the king of the opposite significance, it was prorogued and
after a long interval was dissolved.
J ames was not to be turned from his course by the opposition of parliament. The next spring, after providing a
packed bench of judges, he secured a judgment in a collusive
suit affirming that he had the power to grant dispensations
from the statute to any of his subjects. 8 With this authorization he went on to appoint catholics to office, not merely
in the army but to civil office, to the privy council, in the
university of Oxford, and even in the English church itself.
At about the same time, because he had found himself unable
to punish a clergyman who had preached an anti-catholic
sermon, he created what was in reality a revived ecclesiastical
court of high commission, though taking some pains to avoid
the letter of the statute ~bolishing the former court of that
name. Catholics were encouraged to celebrate their worship
more and more openly, and when the London mob forcibly
objected J'ames brought up his army and settled 16,000
men in a camp near the city. There was evidence enough
of the temper of the nation regarding these innovations, but
the king did not see and did not understand.
By the end of 1686 James had gone far, but his work
still lacked a solid foundation. It rested merely on action
of the royal prerogative of more than doubtful validity, at
least if the nation should ever again he in a position to express and give effect to its own determination. The next
move was an attempt to gain popular support. Charles
had found that he could not gain the help of the protestant
dissenters by relieving them of their religious disabilities by
declarations of indulgence. James thought he could. In
April, 1687, he issued his own first declaration of indulgence,
which granted freedom of worship to all dissenters, prot8
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estant or catholic, and did away with all religious tests for
office. 9 For a moment it seemed as if the protestant dissepters would respond. It 'was even hoped that a parliament
might be elected which would repeal the test act, and manipula tion of the constituencies was extended from the boroughs
to the counties, but the attempt did not succeed. The counties could not be controlled and the devotion of the king to
catholicism became too suspicious for the support of independents and quakers.
At the same time with the declaration of indulgence came
the attempt of the king to impose a catholic president upon
Magdalen College, Oxford, against the election of the fellows,
and his installation by force, which increased greatly the public excitement and fear. J ames remained, however, blind to
all signs and events moved rapidly to their ·natural conclusion. In April, 1688, the second declaration of indulgence was issued, followed immediately by an order that it
should be read in all the national churches. 10 This seemed
to the clergy not merely an illegal act of the king's but to
require of them also illegal action. The archbishop of Canterbury and six bishops sent a petition to the king requesting that the clergy should not be forced to act against the
law. The implication that his action was illegal aroused .the
intense anger of James, and the bishops were arrested on a
charge of criminal libel and lodged in the Tower. Their
trial was a travesty of justice, but their acquittal by the
jury was not merely received with enthusiastic rejoicing,
even in the army, but marks a stage in the development of
the right of the jury to render a verdict on the general merits
of the case whatever may be the evidence submitted to them.
Before the trial took place the birth of a son to James
changed the whole situation at a stroke. Until this event
it had been possible for the nation to look forward to a not
distant time when James's daughter Mary, married to the

Prince of Orange, both strong protestants, should come to
the throne. It was possible to wait patiently in the hope
that matters could not be carried too far before conditions
would change. N ow the possibility was opened of an indefinite line of catholic sovereigns, and it became obvious to
all th'at the nation must aid itself. Immediately after the
acquittal of the bishops a written invitation was sent to
William of Orange to come to England to take the lead
against the king, signed by seven prominent whigs and tories.
Even after Willi-am landed it might have been possible to
avert revolution and the loss of the throne, if James had had
a clearer insight into the actual situation and been less obstinate in holding to his own course. As it was, he was
abandoned by practically everybody and himself abandoned
his own cause by his flight to France.
J ames did his best to make the organization of a new government impossible by burning the writs which he had prepared to issue for another parliament and by car.rying off
the great seal. But there was no serious embarrassment.
An advisory " assembly" was called composed of the lords
and of all who had been members of the house of commons
during the reign of Charles II, with representatives of the
government of London. The assembly advised the calling
of a convention parliament, and letters were issued for the
ordinary parliamentary elections, though the letters could
not be in the usual form of parliamentary writs. l l The convention parliament met January 22, 1689, and remained in
active work until August 20, and later continued its work in
a second session. Immediately after the acceptance of the
crown by William ·and Mary, it declared itself to be a parliament and its acts valid law, and this was reaffirmed by the
second parliament' of the reign. It must be remembered that
the process of revolution had been made to seem to this generation less startling and violent, and more nearly a permissible process in extreme need, than would normally be the
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case, partly by the experiences of the century, for many men
then living could remember an earlier successful convention
parliament, and partly by the extensive study of past precedents which had become habitual. Reference was made
in relation to James to the deposition of both Edward II
and Richard II.
There were grave differences of opinion as to what should
be done with the throne at the opening of the convention parliament. Some wished to restore James with secure conditions; some wished a regent with James as titular kin'g;
others held that James had abdicated by his flight but that
the crown at once fell to Mary, wi.th no vacancy; and others
still, that James had abdicated but that the throne was vacant and the nation had the right to fill it, fixing such conditions as would secure good government. It was this last
view which finally prevailed, partly because of the refusal of
William to accept any other. J ames was not formally deposed, but it was resolved "that King James II, having endeavoured to subvert the Constitution of the
Kingdom by breaking the original contract between
king and people, having, by the advice of Jesuits and
other wicked persons, violated the fundamental laws, and
withdrawn himself out of the Kingdom, has abdicated the government, and that the throne is thereby vacant," and second, "that it hath been found by experience
inconsistent with the safety and welfare of this Protestant
Kingdom to be governed by a Popish prince." The crown
was offered to William and Mary conjointly, with succession
after the descendants of Mary to the princess Anne and her
descendants, and in the third place to descendants of William by any other marriage, and was accepted by them.
Conditions of succession were, however, not the only conditions which the new sovereigns were required to accept.
There was added by parliament and accepted by them a
"declaration of right," enumerating the arbitrary acts of
James and declaring each of them specifically to be illegal.

In the second session of the convention parliament this
declaration, with some additions, was embodied in a statute
and adopted as law, and in this form it is known in history as
the Bill of Rights.
The Bill of Rights, whether regarded historically as the
end of a constitutional epoch, or for what it is in itself merely,
is the most interesting document of English history next to
the Great Oharter.12 It marks the end and sum-s up the results of a struggle which had filled almost a hundred years,
in which the very nature of government, the sources of its
authority, and the method and channel of its expression, were
at stake. These questions as involving the fundamental
character of the government were now settled never to be
raised again in English history. Yet of all of these questions
as fundamental issues the Bill of Rights says nothing.
There is in it no statement of what the issues had been, much
less any attempt at theoretical justification, or political philosophy or generalization. This omission was not because
there was no current political philosophy in defence of the
revolution. There was a great deal of it in print, and John
Locke's Tw.o Treatises of Government, which was published a
few months after the Bill of Rights was adopted, was in manuscript and had been for nearly twenty years. Other countries outside of England which have adopted similar documents have not followed this example strictly. The numerous "Declarations of the Rights of Man" adopted on the
continent in the revolutionary period a century later are rull
of speculative philosophy about natural and inalienable
rights which was derived directly from the ideas of Locke.
In the documents of our own national and state history we
have stood between the two, but nearer rather to the English
than to the French position. We have put forth many statements of natural rights, like that in the preamble to the Declaration of Independence, which was derived directly from
Locke and not from France. liVe have called these generally
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bills of rights, but we have combined them with sharply practical statements of specific rights and remedies of the English
type, like the body of the'Declaration of Independence and
the first amendments to the Constitution, some of which usc
the language of the Bill of Rights. Upon these latter we
have really depended to secure liberty, and not upon declarations of natural right. It is not too much to say that AngloSaxon liberty has been created and made secure because the
Anglo-Saxon -mind has instinctively felt that the affirmation
of abstract rights, however emphatic and solemn, protects
nothing, but that the end was to be reached as a practical
reality by "providing remedies for the enforcement of parti'cular rights or for averting definite wrongs."
This is what the Bill of Rights does. It does not state the
fundamental issues of the seventeenth century, but, by enumerating and declaring illegal the specific acts by which James
has tried to set up an autocratic royal power, it condemned
and made impossible for the future everything that anyone
of the Stuarts had attempted. In doing so it did what had
been omitted in 1660; it gathered the results of the revolution into constitutional form, embodied in a formal document,
and made them binding upon future kings. Considering that
most of the law stated in Magna Carta has become obsolete,
not applicable to modern conditions, while the provisions of
the Bill of Rights would be of instant application to an
attempt of the executive to recover power, the Bill of Rights
is most nearly of the nature of a written constitution of anything in E.nglish history. It is not a written constitution.
It does not constitute a government and define its powers.
It could be' repealed or abrogated by an ordinary act of parliament. And yet it does put into written form a series of
constitutional laws which are fundamental to the AngloSaxon SySTem of government. They are probably regarded
in the popular mind as so fundamental that, if parliament
should ever be tempted to exercise its power to repeal them,

there would be many who would be inclined to say that it had
no·right to do so.
lt should be remembered also that the Bill of Rights, considered as a constitutional enactment, affirmed in more
specific language than any earlier document the underlying
fact of English constitutional development, that the king
has no right to violate the fundamental laws of the kingdom.
To be sure the bill does not say this in set terms, but by unavoidable inference. In the preamble, after enumerating
the arbitrary acts of James, it continues: "All which are
utterly and directly contrary to the knowne lawes and
statutes, and the freedome of this realme." And in the body
of the bill the same acts are declared to be "illegal." The
bill is also as clearly a contract between the king and the nation as the charters of Henry I and John were between the
king and the barons, though there was in the seventeenth
century no reminiscence of a feudal contract. It is made
evident in the bill, though again not expressly affirmed, that
it is in consequence of their recogntion of the illegality of
J ames's acts that William and Mary are accepted as reigning
sovereigns. In these respects the revolution of 1688 and the
Bill of Rights mark the culmination of English constitutional
development. The foundations upon which the constitution
rests, the supremacy of the law, the sovereignty of the nation,
are never again called in question. All the later progress
consists in more and more complete application of these
principles in actual government, the more complete carrying
of them out in practice.
If the Bill of Rights was severely practical, so was the
revolution of which it was the result. It was emphatically
a revolution by public opinion, without bloodshed, even without conflict or public convulsion. Not merely was it carried through quietly, but great pains were taken that every
step in it should be legal, or as nearly so as possible. And
yet it was a revolution. It was not, and it could not be
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made, legal to declare that a king had abdicated who had
not done so and who vigorously maintained that he had not.
That was deposition, in reality, if not in form, and the constitutional law of a monarchy could hardly provide for the
deposition of the sovereigu. Other things had to be done
which were not legal. According to precedent the convention parliament was not legally a parliament, and it could
not make itself so by its own act, nor indeed could the next
parliament do so, itself called by a revolutionary king. But
it was a revolution fully justified, as a revolution must be
if at all, by the higher right of the common decision of the
nation which spoke through it. Also in no other revolution
is another characteristic common to Anglo-Saxon revolutions seen so clearly as in this. Its object was not to throw
the nation out of the road which it had been following in
the past and set it over into a new track. Its purpose was
only to remove obstacles from the way, that the political
progress of the people might go on naturally in the same
path which for centuries it had been following. And this
was what it did effect.
It must be added that the effect of this revolution was as
great in America as in England. It came as a strong reinforcement through new channels to the ideas of government
which the puritan settlers of the middle of the century had
brought with them. The colonists had suffered as much in
their charters and in their free governments from the
plans of Charles and James as the English at home.
Through all the northern colonies they had sympathized
deeply with the opposition, and they rej oiced in the success
of the revolution. It was, however, through the writings of
Locke that the new influence was most directly exerted and
longest felt. American political thinking of the eighteenth
century was as profoundly and directly affected by Locke
as was French, and the thought of these two countries runs
so closely parallel, not because they borrowed from each
other, but because both learned from the same teacher.

But the fundamental ideas of Locke - the sovereignty of the
people, government resting on the consent of the governed,
the legislature the supreme power but its power delegated
by the people who may withdraw it, the executive not the
director but the agent of the legislative - were those expressed and acted upon by the puritans between 164~ and
1660 and built into the foundations of the American colonies.
The course of events in James's reign has been followed in
r~th~r full detail because it makes clearer than mere de scriptIonll1 words can do the character of the crisis and what was
at stake in it, the stage in which the constitution stood at the
time, the serious danger to which it was exposed, and the
necessity and character of the revolution which resulted.
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WHY NECESSARY

CHAPTER XV
THE MAKING OF THE CABINET
The reign of William and Mary opene~ a ~ew epoch in
English constitutional history and one qUlte dIfferent from
. tlle pas t . The old struggle in the old form was ended.
any III
The old issue between the limited and the absolute monarchy,
which had dominated 1ll10re or less openly every epoch of English history since the beginning of the thirteenth century,
1! lally settled.
The old absolutist theory, the Stuart
was HI
•
•
• t d
interpretation of the constitution, was never agaIn IllSIS. e
upon by any English king. We shall come later to a tIme
hen a vigorous and for some years a successful effort was
:ade by a king, George III, to recover power, but it will not
be difficult to see that what he was trying to regain was not
what was lost in the seventeenth century, but what was :ost
after 1688. It can even be said still further that questIOns
involving the fundamental meaning of the constitution ~ardly
. agam.
.
It l'S two hundred years before a questIon of
arIse
the kind that can with any semblance of truth be called
fundamental becomes a leading one for the nation to decide.
It is doubtful if even that question, the real position of t~e
house of lords in the state, should be considered a case .Ill
point for all that is fundamental in that question was VlrtuaU; decided in 1688. The new epoch st~rts. with th: old
issue settled, and its chief endeavor constItutIOnally IS to
learn how to apply that settlement more and more com~letely
to all the details of government operation, and to devIse effective machinery for carrying it out in practice. Itsm~st
striking characteristic is institution-making, and the c~lef
institution made is beyond all question one of the most Im362
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portant of history, we may perhaps in the end be justified
in saying the most important, for its history is not yet finished. The new institution was the English cabinet, not
meaning by that the ,cabinet as a mere institution, but the
cabinet system of government: the cabinet as controlled by
the modern doctrine and practice of ministerial responsibility.
To understand the beginning of the cabinet system we
must go back to the restoration of 1660. The restoration
was, as we have seen, a compromise by which the form of
sovereignty remained with the king while the reality was
transferred to parliament. If fully carried out in practice,
this compromise would mean the direct supervision and control of all lines of government policy and executive action
by the legislative assembly. Such an arrangement was new
to all human experience and naturally there existed no machinery by which it could be carried out in practice, no institutional forms through which a legislature could exercise
an executive authority which in theory it did not have. Constitutional machinery for the practical operation of the compromise must be devised and the origin and growth of this
machinery is the origin and growth of the cabinet with the
principle of ministerial responsibility to parliament. Or
we may state the fact in another way: the English system
of vesting the executive authority in a cabinet virtually
chosen by the legislature and held under a close control by
it, was the method finally devised to carry out in the practical
operation of the government of the country the sovereignty
of parliament which had resulted from the constitutional
advance of the seventeenth century.
It would be absurd to suppose that the men of Charles
II's reign, or any later reign, were conscious that here was a
practical problem for them to solve. What they were conscious of at first was some little difficulty in harmonizing the
king's policy and parliament's policy upon a common line
of action, and such conscious efforts as were made, as in Sir
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William Temple's plan for a reorganization of the privy
council, were directed to creating a mediating, harmonizing
body between these two great powers. These conscious efforts led to no result. So far as any progress was made
under Charles II, it resulted from the efforts of a small bod"
.J
of ministers who were in the confidence of the king and at
the same time able to influence the action of parliament.
The earl of Clarendon, who was for a time one of these ministers, has described their methods in words which are especially interesting to us because they might be used almost
without change to describe methods employed in Washington
during the past thirty years in efforts to bring the influence
of the president to bear on legislation. He says: " These
ministers [Clarendon and Southampton] had every day conference with some select persons of the house of commons,
who had always served the king, and upon that account had
great interest in that assembly, and in regard of the experience they had and their good parts were hearkened to with
reverence. And with those they consulted in what method
to proceed in disposing the house, sometimes to propose,
sometimes .to consent to what should be most necessary to the
public; and by them to assign parts to other men, whom they
-found disposed and willingto concur in what was to be desired: and all this without any noise, or bringing many together to design, which ever was and ever will be ingrateful to
parliaments, and, however it may succeed for a little time,
will in the end be attended with prejudice."
As a matter of fact, the king was still, and for a long
time after, the real executive. He chose his own ministers
and controlled their policy and did not concern himself with
parliament's approval of them nor consistently with parliament's approval of his policy. On its side parliament naturany regarded the new methods with some suspicion, as evidence of intrigue in the king's interest, but it knew no way
of exercising its power of final decision except by making
a square issue with the king, nor of holding the king's servant
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responsible except by asserting a direct responsibility enforced by the old practice of impeachment.
The situation in this respect was not changed by the revolution of 1688. That revolution was not a decision as to
particular forms or machinery. \Vhat was at stake once
more were the principles which underlay all forms, and the
whole nation showed that it was determined to maintain the
settlement of 1660 so far as that was a settlement of the
fundamental question of the supremacy of parliament. But
we may be sure that if satisfactory constitutional machinery
had been devised during the reign of Charles II for exercising
that supremacy in practice, it would have been included in
the settlement of 1689. But it had not been, and indeed
in 1689 it was only the fundamental principle of parliamentary supremacy ·that was in any sense apprehended.
Neither the range of its application to the operation of
actual government, nor the method of its application, was
yet understood, nor was the latter, which is the principle of
ministerial responsibility applied to the cabinet, clearly understood for another century.
With the accession of William III this .fundamental question at issue between king and parliament was settled, as
has been said, never to be raised again. The characteristic
feature of the 'new age was not a question of that kind, nor
of the interpretation of the constitution, but it was progress
upon
the new task of devising machinery for carryinO'
out
•
b
III actual government the compromise settlement already
reached. In workable machinery for this purpose, the age
of William III made no great advance over that of Charles
II. The mediating body still consisted of a small and informal
group of ministers who enjoyed the confidence of the king and
who were influential in parliament. The king still retained
a very decided control over the conduct of government, especially in foreign affairs, and he never dreamed of allowing
parliament any voice, direct or indirect, in the choice of
his ministers.
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THE KING'S REMAINING POWERS

This change may be described in other terms. In the
reign of Charles II impeachment, repres.entin~ the ol~ fo~
of ministerial responsibility, was a survIval, III the sCIentIfic
sense of the word, destined speedily to disappear, and the
new and modern form was foreshadowed on its institutional
side in the experiments to find a mediating, harmonizing
body between king and parliament. Of thes: Sir Wi~ia~
Temple's proposed reorganization of the prIvy councIl IS
the most famous, but it is not the one from which the modern
form developed. That came more directly from the disliked and suspected ministerial clique which the king himself
formed, though rather from that as it was reestablished
under William III than from Charles II's. The birth of the
idea of ministerial responsibility on the other hand can
hardly be traced back so far and is to be founp. coming into
existence very slowly after the beginning of the eighteenth
century, though the idea was in a sense involved in such an
experiment as Sir William Temple's.
. .
.
William III began his reign with a clear recoglllhon on hIS
part that the royal office had been shor~ of ex:ensi~e powers.
As it has been expressed by a distingmshed historlan of the
constitution: "The king was to be distinctly below statute;
he was to have no power to suspend statutes or to dispense
with statutes; he could not by his proclamations create any
new offence' he could not keep a standing army in the realm
in time of ~eace without the consent of parliament; parliament had begun to appropriate supplies ;. the military ten~res
were gone; he had no powers of purveyance and preemptIOn;
he could not try men by martial law; the judges were no
longer to hold office during his good pleasure; the courts of
politicians whereby the Tudors and two first Stuarts had
enforced their will were gone, there was no Star Chamber,
no High Commission." We may add: he could ~ake no
laws without the consent of the nation's representatIves;. he
.could lay no taxes; he could clai.m no kingship by divin: right,
for the divine line had been set aside by ad of parlIament,

and upon that act alone his title rested; he could hold no
man in confinement without a speedy trial; his ministers and
officers were personally liable in damages to any individual if
they exceeded their powers, and it was clearly Tecognized
that they were responsible with their lives to parliament for
the policy which they carried out, even if it was known to
be the king's and not theirs. All these limitations William
III knew and accepted.
Still the king was by no means a figurehead, and his practical powers were much greater than those of the king today.
The whole realm of government policy, the determination of
the conduct of the government, of what it should strive for
and how it should do it, was in his hands alone. The progress of the constitution had deprived the king of a number
of specific ways by which his policy might be carried out or
enforced; in extreme cases of opposition his advisers might
be held responsible for that policy; in appropriations and in
,the auditing of accounts a far more effective method of controlling policy was beginning; if new law were necessary,
as would almost certainly be the case if he adopted a new
financial policy, recourse must be had to parliament; but as
yet the heart of the matter had not been reached. It was
still the executive and not parliament which determined the
direction of government policy, and the executive was not
yet under immediate parliamentary control. He was not
obliged to consult parliament in any way, directly or indirectly, in advance of a decision. This was even more true
in foreign affairs than in domestic, as it is today for that
matter, and in the time of William III foreign policy determined domestic more completely than has been commonly
the case in later periods of history.
Parliament was in the end to secure a direct control of
government policy by obtaining an indirect control over
the appointment and dismissal of ministers. As yet not
even a beginning had been made in this direction. The modern kind of control did not grow out of impeachment. It
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NO OFFICIAL CABINET

arose from a discovery in the practical operation of government, in attempting, as has been said, to bring together
in a common policy the king and the maj ority in the house
of commons. William III made the first approaches to the
discovery, though it is highly improbable that he had any
conception of its meaning, nor did he ever rec~g~ize ~ny c?mpulsion, not even the <compulsion of the eXls.tmg . SItuation,
in his selection of ministers. To the end of hIs reIgn he was
entirely free in his choice of the members of his privy council.
In selecting also those members of it who were to hold the
offices of state and so to form the ministry, that is the cabinet not so much in the later English as in the American sense,
his special advisers, he felt no binding obligation to co~
sider their relation to the distribution of party strength m
parliament. When he did consider it, it was a matter of
convenience not of obligation. In other ways too his freedom in this matter was greater than that of a present-day
king. He was not limited to the advice of his ministry. He
might and did ask, and be influenced by, the advice of ~en
who held no official relation to the government. He mIght
and did disregard the advice of his ministers. He might
and did ad in exceedingly important matters, binding the
future action of the nation, without seeking their advice at
all. The final decision of all questions of policy was his.
William III was a limited monarch. He was not, and could
not possibly be, an absolute king of the type of his perennial
opponent, Louis XIV, but the English constitu.tion ~ad much
growth to make before it should reach the kmgshlp of the
twentieth century.
At the accession of V,Tilliam and Mary the two political
parties, whig and tory, had as definite existence and wer~ as
clearly distinguished from one another as at any later time,
and party spirit was as bitter. William's first parliament,
the convention parliament, was strongly whig, but he believed
not merelv that he could form a successful government by
uniting b~th parties in the ministry, but that he ought to

do so, that his government would then be stronger and that he
would be free from any danger of being the king of a party or
a faction. If the idea which was half consciously held in
Charles II's time, that the ministry should be a mediating
body between a powerful king and a powerful parliament was
to prevail, it was very likely a necessity of human nature to
move towards its realization first of all by working out the
experiment of a coalition ministry. At any rate it would
seem, in the absence of much experience, a reasonable method
of getting a mediating body. We must remember also that
there was at the beginning no such definite combination of
officers into a distinct group as we have in the cabinet. There
was a privy council which was a definite body. There were
various recognized committees of the privy council, and had
been for many generations, which had charge of distinct
government interests, but the incipient cabinet was something different from these, something less formal and authorized. There was a group of executive and administrative offices of more or less high rank and power whose holders
belonged to the privy council, and who sometimes had cohesion enough to stand together against opposition attacks
in parliament. But there was no definite notion as yet that
these officers formed an organized body within, but di&tinct
from, the council, having as a group a special, or even a
semi-official, relation to the formation and direction of policy.
A given man was put into office because he was an influential
leader in parliament and the nation, and the king asked his
advice for the same reason, but he grouped together as he
pleased those men whom he wished to consult in a body, leaving out some the great office-holders and including on occasion some who were not among them. The whole conception
was still rather individual than corporate. When men did
get any glimpse of a definite body seeming to stand apart
from the council and together enjoying influence upon government, it was to condemn it as improper and dangerous.
As a matter of historical fact the change in both these par-
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PROBLEM OF RESPONSIBILITY

ticulars, the recognition of a corporate cabinet and of its
usefulness instead of danger to the constitution, was wrought
out by experience with coalition min~stries:
. .
'Villiam's experimenting began wIth hIS first mIllIstry.
The convention parliament was strongly whig, but the offices
were filled with tory as well as whig leaders. If the belief
was that the coalition would tend to harmonize the two
parties the result must have been a disapp~i~tment, f~r
factional quarrels were common both in the mIllIstry and III
parliament. The first election of the reign, in 1690, gave ~he
tories a majority, and ministerial changes followed by whIch
the number of whig officers was reduced and of tory increased; but if the result was" greater harmony between the
parliament and the court," the effect was not striking enough
either to teach the lesson to be learned or to change the practice of coalition ministries. On leaving England for Ireland in the same year, 'William appointed, to assist the queen
during his absence, a special council of nine, made up almost
equally from the two parties.
Some modifications of -the ministry in 1692 are not of particular importance, but with 1693 began a series of changes
the significance of which has sometimes been exaggerated.
The earl of Sunderland, who seems to have been for some
time a believer in that policy, is said to have urged upon the
kill'g the wisdom of making up his ministry entirely from one
party, in .this case from the whigs. By degrees that was
done, and by 1696 the cabinet was formed which was known
as the" junto," a name which implied not merely that the
combination was noticed but that it was not approved. The
election of 1695 returned a whig house of commons, but the
junto cannot be regarded as opening the continuous history
of the modern cabinet, for when the election of 1698 went
the other way the ministry felt no obligation to resign, and
the necessary connection between cabinet and parliamentary
maj ority was not recognized for many years.
The election of 1698, however, demonstrated the sup rem-

acy of parliament over king, when it thought the matter
important, for the policy of retrenchment and reduction of
the army which it adopted, with unhappy results, was opposed to the strong desires of William, though he felt obliged
to yield. In the remaining changes of 'William's reign no
new principle or practice was introduced. The ministry became more tory, but the insolent acts of Louis XIV united
the nation, including the tory party, in support of 'VVilliam's
foreign policy, which led to the war which he did not himself
live to conduct. The total result of William's reign, which
he passed on to his successor, Queen Anne, can hardly be
described as more than tendency, but in one respect it was
a tendency which had long prevailed and could no longer
be successfully opposed. This feature of the result was the
tendency to commit the control of national affairs to a small
group within the council composed of the holders of the
great offices, a group distinct enough to be often recognized
and given a name, but not authorized nor even permitted by
any law. The great step remaining to be taken after this,
in the formation of the cabinet system of government, was
to discover and to carry into effect in practice the relation
between the directing group of ministers and the parliamentary majority.
Naturally, as they were as yet unctmscious of the relationship, this was not the difficulty which troubled contemporarIes. What seemed to them the great danger, in the change
which they were vaguely conscious of, was the secrecy of
the cabinet action and the difficulty of holding the members
responsible for their advice to the king. Impeachment,
which was the medieval method of holding ministers to a direct responsibility to parliament, had only just been put
into its perfected form. But since the supremacy of parliament, which had been established in 1660 and confirmed in
1688, was not direct but indirect, and was not legally recognized, impeachment was a less suitable method of control
than it had been. What was needed to make the new posi-
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tion of parliament effective was not a means of punishing
ministers for what they had done, but a means of making
the authority of parliament effective throughout the process
of deciding what to do. Only in such a way could there be
exercised a real supremacy which was nevertheless indirect.
Naturally also the men of the time did not realize this need.
The whole process of this most important constitutional
change was unconscious, and this fact must never be overlooked.
What contemporaries did think they perceived was that
they were losing the means of holding ministers responsible.
Impeachment seemed to be slipping out of their hands and
nothing taking its place. Early in the reign, in rather
stormy debates on the mismanagement of the wa:r by the government, in the autumn of 169~, members of parliament
bitterly attacked the cabinet as not belonging among English institutions: "not to be found in ou;r Law-books," said
one member; "that has not been the method of England,"
said another; and as avoiding responsibility by the secrecy
of their advice; " you cannot punish them because you have
no light on their actions." That ministers should be required to sign the advice they gave was urged by several
members. In the next year's session, when the commons
were made angry by William's veto of the bill excluding
office-holders from the house, it was suggested that the king
himself could be coerced by refusing to grant money. Impeachments were several times threatened, but none attempted
until near the end of the reign in 1701.
Impeachment had been devised in the struggle between
king and parliament over the old issue, the seat of sovereignty
in the state. Its purpose was, exactly like that of chapter
61 of Magna Carta and every other expedient of the old
type, to hold the king to a real responsibility without the
danger of civil war and revolution which would result in
those centuries, and perhaps at any time, from holding him
to a formal responsibility. ]'01' this purpose it was the most·
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~ffective of an the older expedients, though all of them were
1~ a way s~ccessful, when the king did not obstinately inSISt upon hIs own responsibility. But that issue was now
settled. It never reappeared after the revolution of 1688
The real issues were no longer those of a fundamental in~
terpr~tation of the constitution between king and parliament,
but tnose of purpose and policy in the daily operation of
gov.ernment between the leaders of groups of opinion in the
n~tlOn whose equal loyalty to the constitution WI:.\.S uncon~clOusl~ ac~ept.ed early in the period. In such a 'situation
It was mstmctIvely felt that it was an unworthy Use of a
party a~v.antage to subject the leaders of the opposite side
to a crImmal prosecution and, though it Was not yet seen
what could be used in its place to enforce responsibility, impeachment was tacitly dropped.
The same fate overtakes the royal right of absolute veto
during the period of this chapter and for the same reason
'Y~liam III made use of this right four times, always ex~
cItIng thereby some indignation on the part of parliament.
a~d Queen Anne used it once. But it was as out of harmon;
WIth the new phase of constitutional growth upon which
England had entered as impeachment. The one Was a
weapon of parliament against the king, and the other of
king against parliament in a conflict of the old sort between
executive and legislature. But conflicts of the old sort were
no longer possible. Conflicts of the new age were not to be
between legislature and executive for supremacy in the state,
but between different groupings of public opinion represented
by parties in the legislature; and both the nominal executive
the king, and the real executive, the cabinet, were to be whol1;
dependent on the legislative result. The veto has never been
used since Queen Anne's time, but there was much discussion
a few years since of the king's right to use it in order to compel the submission of questions of special importance to a
popular vote or referendum.
In the last ,year of William's reign a constitutional act of
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almost equal significance to the Bill of Rights was adopted
by parliament - the Act of Settlement. 1 It had become
necessary to resettle the succession to the crown because of
the successive deaths of Queen Mary and the duke of Gloucester, Anne's last surviving child. In this necessity parliament passed over all the intervening heirs to the throne,
upon the principle of strict hereditary succession, who were
ca tholics, and declared the next heir to Anne to be the electress Sophia of Hanover, a granddaughter of James I and
the nearest protestant among the descendants of the ancient
kings. In principle this was an assertion of the right of
parliament to determine who should be king no more extreme
than that made in the Bill of Rights, but it was more striking
because the number of possible heirs passed over was greater,
and the heir selected was in a more remote degree related to
the reigning sovereign. Greater violence seemed to be done
to the right of the direct line. It was an emphatic repetition
of the principle that the throne of England was not held by
divine right. The princes of the house of Hanover, who camtil
to the crown by virtue of this act, have several times publicly
recognized these facts and have declared that their only title
to reign is the consent of the nation.
Advantage was taken of the fad that the succession must
be settled to include in the act some constitutional enactments of the nature of those in the Bill of Rights. The tenure of judges was at last made by law to be during good behavior, and further they were to be removable only on an
address from both houses of parliament. It was also made
law that a pardon could not be plead to bar an impeachment.
Two other provisions were of more doubtful wisdom. In
them parliament attempted to destroy the beginnings of the
cabinet system in order to protect what it believed to be its
means of enforcing responsibility and, if these provisions
had been put into force, would have succeeded in doing so.
One of them required that all business of the council should
1
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be transacted in the privy council and not elsewhere, that
is, not by the suspected junto or cabal alone, and that the
members of the council should furnish the evidence of their
responsibility by attaching their signatures to the resolutions to which they consented, and the other forbad the election to the house of commons of any officers or pensioners
of the crown, including of course the ministers. That is to
say, parliament had so little conception of how best to realize
its own supremacy that it deliberately tried, in the interest
of an obsolete method, to end the line of progress which was
bringing in the most effective means ever devised, or apparently devisable, for operating a republic under the forms
of a monarchy.
N either of these provisions went into force. It was felt
that the first unduly restricted the independence of ministers
in giving advice to the king, and it was repealed soon after
the accession of Anne. 2 The purpose directly intended by
the second was not merely to protect the house of commons
from the influence of the king's ministers, but to cut off one
of the most effective means by which the king had sought
to control the action of the house, through office-holders and
the use of offices and pensions as bribes. \Villiam III himself
had made free use of this means. It was soon felt, however,
that the act had gone too far in excluding the members of
the ministry from parliament; that the practical inconveniences would more than outweigh the gains. The provision
was repealed at the same time as the first, but two years later
a new act on the subj ect was passed which with some modifications is still in force. It provided that no person holding
any office created after October ~5, 1705, or certain other
offices named, could sit in the house of commons, and that any
member accepting any other office than these should vacate
his seat, but might be reelected. Since that date new ministerial offices have been placed in the second class by the
statute creating them. Had the two requirements of the
2
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Act of Settlement remained in force, the future development
of the cabinet, under the most favorable conditions remaining, if it had continued to develop at all, could have led only
to such a result as was later arrived at in the American
cabinet, an administrative and advisory cabinet merely. It
could not have arrived at cabinet government and ministerial
responsibility of the modern kind. As we shall see, the king
was not by this act entirely deprived of the means of influencing the house of commons illegitimately, but the principle was established and good progress made in applying it.
While the chief constitutional significance of "'\Villiam's
reign is to be found in the progress made towards cabinet
government, there are other steps of advance which should
not be overlooked. Religious toleration was brought a little
nearer. Efforts made before 1688 to relieve protestant dissenters from some of their worst disabilities all failed, but
in the first session of the convention parliament a toleration
act was passed. 3 The Clarendon code was not repealed,
but protestants, except unitarians, who would take the oaths
of allegiance and supremacy and make the declaration against
transsubstantiation were relieved from the penalties against
conventicles and absence from church. On the same conditions and after signing the thirty-nine articles, except three
and part of another, dissenting ministers might preach and
administer the sacraments, and their meeting-houses were
protected if registered. There was a relapse towards intolerance under Anne, in the act forbidding the " occasional
conformity" of dissenting office-holders and the schism act
against dissenting schools, but these were both repealed in
1718, and soon dissenters were in practice allowed to hold
office, annual indemnity acts being passed to relieve them of
penalties. The toleration act was not extended to Ireland,
and the result was the great Scotch-Irish immigration into
the American colonies in the thirty years following the revolution of 1688.

The annual meeting of parliament was secured after the
revolution, by limiting the force of the mutiny act for the
organization and discipline of the army to one year only,
and by a similar limitation of the validity of appropriations. 4
In 1694 a triennial act was passed, after being once vetoed by
the king, requiring a parliament to be held at least once in
three years, and also limiting the life of any parliament to
three years." In 1695 the house of commons refused to renew the licensing act, which had created a censorship of the
press and which had recently expired. Since that date the
press in England has been in law and form free, and has
actually been without censorship, but a stamp act was passed
under Anne which bore heavily on weaker publications and
acted as a restraint on new ones. The development of the
newspaper press after the revolution was, however, rapid, and
its use for political propaganda and to give voice to political opinion after the modern manner was greatly increased. Harley, in the reign of Anne, is said to have been
the first minister to use the press for political purposes.
An important act was passed in 1696 regulating trials for
treason, giving to the accused greater securities, and clearly
requiring two witnesses, not necessarily to the same overt act,
as the American constitutional provision requires, but, it
might be, to two acts of the same treason. 6 The financial
legislation of the reign, fixing the " civil list" 7 and more
especially organizing a permanent national debt and establishing the Bank of England, while not strictly constitutional in character, had important constitutional consequences in rendering the results of the revolution secure and
strengthening the hands of its supporters.
The reign of Anne constitutionally is a natural continuation of "'\Villiam's along the same lines and with the same
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characteristics. Rather more than in William's reign th
growth of cabinet government is the chief interest but it ,e
.
'
a growth not marked by any sudden or decisive advance hut
by slowly increasing understanding of how cabinet government is to be worked and what it implies. At the accession
of Anne the whigs had a majority in parliament and th
b'
e
I ca met was one of William's type, made up from both parties.
l Anne herself was in inclination rather strongly tory, and
so were her especial friends, Marlborough and his wife. Under this influence of personal preference the queen began almost immediately to make the ministry over, until it became
with slight exception wholly tory. The first election returned a strong tory majority, but the election followed th
b'
e
~a :net change, which was made with. an existing whig maJOrIty, and could have no influence upon it.
The cabinet thus formed remained nominally in power
until the great change in 1710; that is, it remained under
the ,control of the two men who were most influential in its
formation, Godolphin and Marlborough; but it underwent
many internal changes which in their general character are
important. First the more extreme tories were removed
and more moderate ones put in their places. Then Marlborough found the whigs more inclined to support the war,
and tories were removed and the ministry became more whig.
Finally, in 1708, an intrigue of Harley'S a leader of the
moderate tories, to make himself more powerful, failed and
resulted in the removal of the moderate tories, and the
ministry became entirely whig and remained so. until its
fall in 1710.
The sudden and complete fall of the ministry in 1710 is
one of the most dramatic events in early party history. It
was brought about, the opportunity was given to the queen
to dismiss it, by the impeachment of Dr. Sacheverell,8 a tory
preacher, who on Guy Fawkes's day in 1709 glorified, in It
sermon in St. Paul's, the old extreme tory doctrines of nons Robertson, Statutes, 421-437.
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resistance and passive obedience, and violently attacked the
principles on which the revolution of 1688 had been carried
through, The ministry did not anticipate the violent reaction of public sentiment which they were about to produce,
and they determined to impeach him as a vindication of the
whig principles of the revolution. Burke believed the cabinet
justified in what it did. The impeachment of Dr. Sacheverell, he said, " was carried on for the express purpose of
stating the true grounds and principles of the Revolution."
Most students of the period have agreed with Burke. The
ministry could not neglect its own defence against so deadly
an attack. The trial was pressed upon the fundamental
issue, the right of the nation and of parliament to resist the
king as a principle and as acted upon throughout English
history, and the tory answer in defence was obliged virtually
to admit the main point and to avoid the conclusion by asserting that the supreme power which must not be resisted
was the legislature, not the executive. The ministry succeeded in its chief purpose, but its success was fatal to itself.
The feeling in the country in general was so violent against
the cabinet that the queen was encouraged to turn out
the whigs, whom she disliked, and bring in a strong tory
ministry. "A change so complete and a ministry politically
so homogeneous had not been ,constituted since the revolution." This cabinet, with minor changes, remained in office
to the end of the reign.
In each of the three chief cabinet changes of Anne's time
the general election which soon followed returned a strong
majority for the new ministry, but the change was made with
the existing maj ority against it, by a direct exercise of the
prerogative of appointment and dismissal, sometimes as an
expression of the queen's own personal like and dislikes, and
intrigues of the queen's bed-chamber still had influence on
the making and unmaking of ministries. More frequently
and in a more marked degree than William III had done,
Anne accepted ministers and ministries that she did not per-
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sonally like or even to which she was strongly opposed. She
did it, however, not because a parliamentary majority would
have insisted upon the change as a condition of doingbusiness with the ministry, but because she and her ministers
found it easier in this way to secure the support they desired for the war. It may be said that this is pl'actically
the same thing, but we can say so because the later history
has taught us the identification. The people of Queen
Anne's time did not yet see the connection beween the three
elements of the problem, the parliamentary majority, the
cabinet, and the successful carrying out of government
policy. The events of her reign and the experience gained,
however, were rapidly making clear both the dependence of
cabinet and policy upon parliament and the greater strength
and stability of a party ministry over a coalition. It must
be added that Anne's la.::k of interest in political affairs and
lack of knowl\::dge of international questions left business of
great importance to be settled by the cabinet, as had not
before been the case, certainly not under VVilliam.
The act of union with Scotland 9 adopted early in 1707,
may be considered an extreme instance of the exercise of constitutional powers by parliament since it brought the legislative independence of Scotland to an end without direct
authorization by the people or expressed acceptance of the
measure. The British theory of the sovereignty of parliament, however, makes the act entirely within its competence,
and there was no doubt but that the people of both nations
were in favor of the step. It served as a precedent for no
extension of the powers of parliament. Scotland received
representation in both houses of what thus became the British
parliament, and retained complete control of ecclesiastical
matters and of the judicial administration of the law in the
courts. The queen made an unusual but still unquestionable
use of her prerogative in the creation of twelve peers at once,
in 1711, in order to secure a tory majority in the house of

lords, and she exercised her veto power once, the last time
in history that it was used. In the case of Ashby vs. "White
and of the Aylesbury men against the returning officers for
rejecting their votes, the house of commons failed in what was
really an attempt to fix the qualifications for suffrage in
parliamentary elections by their action alone rather than
by statute. 10 In 1711 an act was passed requiring a prop-erty qualification of members of the house of- commons, £600
per year derived from land for county representatives, and
£300 also from land for borough members. This act remained in force for more than a century.
Great progress has been made in these two reigns in the
transition to cabinet government, but greater still remained
to be made. At the death of Anne the cabinet, as a definite
body of office holders acting together and influencing on one
side the policy of the government and on the other the action
of parliament, had in practice taken the place of the privy
council as the organ of advice and of the direction of policy
in all the ordinary and almost all the extraordinary business
of the state. It was no longer generally looked upon as an
illicit, secret cabal or junto, dangerous to the power of parliament and to be kept under and if possible legislated out
of existence. It was not yet seen how responsibility could
be enforced upon its members except by impeachment,
nor was the idea or consciousness of party government
anv more developed than that of ministerial responsibilit;, but it may be said that the existence of the cabinet as
a recognized piece of government machinery had now
been at least tacitly accepted. The sovereign was still
regularly present at the deliberative meetings ~f the cabinet, and his will must have been on many occaSIOns a com-·
pelling influence in the decision reached. On the other
side, in the relation of cabinet to parliament, there
. was
.
much still to be learned. There was as yet no prIme mmister of the modern sort, as recognized head of the cabinet
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to whom the other members must be subordinate, and who
especially stood for the whole before parliament and the
nation; it was not yet understood that the members of the
cabinet must be a unit on questions of policy; the coalition
cabinet was as normal as any other and in practice more
frequent, and even when the members were all from the same
party it was not considered necessary that they should all
stand together; a measure introduced by a member of the
cabinet, and having the support of the ministry, was not yet
a government measure involving the fate of the cabinet by
its success or failure. As a consequence, ·the corporate responsibility of the cabinet to parliament was not yet understood, that when· defeated in the house of commons the
ministry as a whole and the party should lose its control of
government, and a new ministry and a new party come into
pOWi3r. The country had to work through to this principle by the further experience of a whole gener.ation, and
this experien'ce and not the earlier is really that by which
the way to an understanding of cabinet government and
ministerial responsibility was opened, though it was another
generation still, and more, before the advantages of the new
method of government were fully appreciated.
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CHAPTER XVI

THE GROWTH OF THE CABINET
The accession of George I marks the beginning of an epoch
as formative in the development of cabinet government as
the epoch which begins with the accession of James I in the
history of the general constitution. The cabinet in form and
method of operation was ready for a great advance. The
necessary conditions had been thoroughly prepared. The
mechanical form was virtually fixed. Experience enough
had been gained to serve as a guide and to insure that
few opportunities offered in the new ·circumstances of the
time would be missed. But it is exceedingly important to
keep in mind the fact that still, and for a long time to come,
the progress made had to be progress with no definite aim,
with no conception, even by the most far-sighted statesmen who were leading the advance, of the result towards
which they were reaching. This period of creative progress
with no perception of the end may be said to close with the
dismissal by George IIr, in 1783, of the ministry of Fox and
North, and the appointment of the younger William Pitt
as prime minister, in the teeth of a hostile majority in the
house of commons. This date is too early, as we shall see,
for a full understanding of -the cabinet system, but it marks
well enough the time at which the creative process is at an
end. The result then reached only needs to be understood in
all its bearings for the completion of the system.
The circumstance which introduced an epoch of peculiar
progress, and made certain that it would go on uninterruptedly for fifty years, was the coming to the English throne
of a foreign dynasty, the house of Hanover. George I was
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not merely a German. He was well past fifty years of age
when he became king of England. His habits and interests,
his likes .and dislikes, were firmly fixed. He would have
found it very difficult to adapt himself to the strange conditions of his new kingdom even if he had earnestly tried to
do so, and he had no wish to try. The great things in Efe
to him, apart from certain personal pleasures, were the
ha'penny intrigues among the petty states into which Germany was then divided. He desired the crown of England
for the increased prestige, military strength, and money
which it might bring him, but he really cared more to gain
a little territory for his electorate, or a better military
position in north Germany, than to defend the king's prerogative in England or to check a constitutional development
which was destroying the royal initiative. There is another
matter which seems an insignificant accident but which was
really a prime factor in the result. The king knew no English. Scarcely one of the great ministers with whom he
must do business during his reign knew German. Conversation even with Walpole had to be carried on in a Latin which
was not very fluent on either side. Difficulties which George
had in understanding English ways and methods, his lack
of interest in learning the ins and outs of the constitution,
needed only the added difficulty of talking things over freely
with his ministers to make him quite willing to turn over to
them the ordinary running of government without interference, and even the determination of policy in many cases
where German politics were not directly concerned. It was
the usual opportunity offered by a faineant king, who in
this case was a faineant king less by nature than by circumstances.
George II, who came to the throne in 17~7, had more
interest in.England and a better knowledge of English affairs
than his father, though still strongly attached to Hanover,
but he was a man of very moderate abilities. The process
of transferring the whole control of government policy to

the cabinet had gone on very rapidly in his father's time,
and had been carried far. It would have required a decided
effort to turn the current back, and George did not see how
to do it. Sir Robert \iValpole was firmly fixed in power, and
continued so for a dozen years after he came to the throne.
Besides this, George II was rather easily managed by his
queen, though he did not suspect the fact. She was a devoted friend of \Valpole's, and she also saw clearly that
through his control of the house of commons the easiest way
was opened of getting things done - the root really from
which the cabinet system grew. It must be added also that
George II showed a rather surprising sense of obligation
to respect the constitution, when he was convinced that a
constitutional principle was invohed. Altogether, then, his
long reign of thirty-three years was a period indistinguishable from his father's, of hardly less rapid and of as uninterrupted growth of cabinet government both in methods of
operation and in the understanding of the system.
But if the period was very favorable to the creation of
cabinet government from the character of the kings who
reigned, they did no more than furnish opportunity. Impulse and direction came from the great minister of the age,
Sir Robert Walpole. The first in a long series of great
English ministers who have found their field of action in
the performance of a double function, the leadership or
management of the house of commons and the exercise or
direction of the national executive, Walpole was typical of
his successors in the position which he created. He cannot
be called a brilliant man as his rivals Bolingbroke and Carteret can be. Few of his successors have been brilliant men.
His qualities were rather solid; his thinking was clear and
thorough; his speeches won votes less by their eloquence
than by their lucid and convincing argument. He was remarkable, at a time when political science and political
economy had hardly begun to be and when careful observation of past experience was not common, for the number
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of different problems confronting the practical statesman
of which he saw the essential solution as later times have
seen it. But he had no guiding theory of government. Apparently he did not see the particular problem to be solved
as one of a series constituting a scientific whole, but
merely as an immediate difficulty to be overcome; he did not
attack his problems as a philosopher but as a practical
worker; but his solutions fit into the scientific whole. Walpole was ambitious of power, but not for personal gain so
much as for the opportunity to perform the service which
he believed he could best perform. His determination to
maintain himself in power, and his clear perception of the
time when his power was at an end, both had decided influence in cabinet development.
Walpole has been called, and he was, the first prime minister. His establishment of this position was one of his chief
contributions to the progress then going on, but we must
remember again the unconscious character of the progress,
and also that for nearly two hundred years there was no
such office formally recognized. Contemporaries did perceive that something of the kind was taking place, without
the ability to reason very much about it, and it was regarded
with dislike and suspicion as the early stages of the cabinet
had been. The term of prime or premier minister carried
something of the same condemnation as junto or cabal.
Walpole himself vigorously denied that the term could be
applied to him or that he occupied such a position. . The
important thing is that the stage of growth in which the
cabinet stood at the time demanded a prime minister to
control its policy, to insure unity of action, and to enforce
a common responsibility, and that the dominating personality of vValpole could hardly help furnishing the leadership
which was necessary. No office of prime minister was created; it was some time before it was understood that some
one member of the cabinet determined who the other members should be and what offices should be regarded as belong-
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ing to it, and was entitled to the obedience of his colleagues
or to their resignations. It was not much more than a
headship from force of circumstances that Walpole established, but it was a headship so clearly implied in the logic
of the situation that once brought into existence it was seen
to be necessary, and it became a permanent feature of the
cabinet.
It is naturally the progress in the evolution of the cabinet
during the first half of the eighteenth century that we are
inclined to emphasize, but there was necessarily involved with
this another change which should not be overlooked. The
process of advance, at least from 1715 on, was a double
process. It comprised not merely the transfer of the supreme authority in the immediate formation and execution
of policy to the cabinet, but also the transfer of the final
determinative authority in the state to the house of commons. As soon as the cabinet found itself able to fix the
policy of the government independently of the king, it found
that its policy must have the approval of the house of commons or it could not carry it out. In other words, the
cabinet wins its position in the modern constitution, not
as an independent institution, but as the instrument of parliamentary supremacy. These two changes were clearly intertwined in process and result. Each was dependent on the
other. Neither could go beyond a certain point unless the
other advanced with equal step. What happened when this
double result was fully reached was. that the compromise of
1660 was now embodied in the working'constitution of the state.
The sovereignty of parliament had found the institutional
means through which it could make itself actually effective
in the government of the state, and as a consequence, because
in truth the sovereignty of parliament rested upon the ultimate sovereignty of the people, there was a decline in the
practical power of the house of lords as well as of the royal
prerogative. King and lords in form lost nothing; it was
of the nature of the compromise that they should not; but
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the real power of decision in every important matter had
passed to the house of commons. The fact showed itself
during the period in more ways than one, but it is interesting
that 'Walpole was instinctively aware of it and, the first
English minister of high rank to do so, steadily refused
promotion to the upper house until after his fall from power.
With the settling of the executive power in the cabinet
and of the sovereign authority in the house of commons,
another feature of modern democracies also became a more
definitely effective and controlling force in public affairs,
what we call party government; that is, the vital connection
between organized political party and the new executive
and the new sovereign power. The determination of the
policy which the nation should follow by a group of the
chief political leaders of the time, who would act together
as a unit, implied of necessity two things. For one thing
it implied that they all of them held to certain 'Common
fundamental principles of government which made it easy
for them to unite 'upon' a special line of policy; 'and second
it implied that a majority of the house of commons, and
perhaps -of the nation, could ·be for the same reason easily
inclined in the same direction. Often, of course, in history
the direction of impulse has been the reverse, and the declared opinion of the nation, or of the maj ority of the
house of commons, has imposed itself upon the cabinet, but
the principle is the same. Leaders of the chosen way of
thinking are always fou,nd who are able to form a cabinet
and carry the policy into execution. The party holding
to other principles and advocating another policy must wait
until it can obtain a maj ority before it can take its turn
as executive. This is party government, at least as we have
known it in the past, and this is the period of our history
when it begins its continuous operation, as forming the
effective government.
If the three elements of this situation, the cabinet as the
executive, the house of commons as the ultimate sovereign,

and party control, have been taken up in this order, the fact
must not imply that it is the order of time. No one is first
in time; no one is last. The three come in together and
grow together, as the necessarily correlative elements of a
single situation. Also it must be understood that, as will
be explained later, this was not the age of the creation of
democracy. It was, however, the age in which the machinery,
which so far in its history democracy has used, was brought
into existence as we still have it.
At the moment when Queen Anne died, the tory party was
in possession of the government, but the suddf;nness of the
queen's death and the energetic action of certain of the whig
leaders prevented any attempt to restore the Stuart family.
The known inclination of the party, however, to such a step
made it impossible for the new king to trust them with the
conduct of affairs. The whigs came into power and continued to hold the reins of government for fifty years. But
the tories were not ousted from power alone; they were
ousted from public estimation as well. Some of their ablest
leaders fled the country for fear of punishment, and for
many years the party hardly had an existence as an organized party. It was also some years before a strong opposition ,to the whig cabinet could be formed in the house of
commons, and when formed it was made up and led in large
part by malcontent whigs. When the party recovered itself
as a definite tory party, it was found to have advanced materially beyond the standpoint of 1714. It no longer questioned the results of 1688, or attempted to undo them, but
it regarded itself in the eighteenth century as the peculiar
supporter of the king and what remained of his power, from
which it passed easily into its nineteenth century attitude as
a brake upon too rapid advance.
In the whig governments of this long period there were
many changes of ministers, but only a few of them are of
interest for our purpose. In George 1's first cabinet, the
leading minister was Lord Townshend, and Walpole held
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at first only a minor office. He speedily, however, revealed
his qualities and in hardly more than a year came to be regarded as the strongest member of the cabinet and was made
chancellor of the exchequer. In 1717 a split in the party
occurred, and Townshend and Walpole retired from the
cabinet. Walpole returned to office in 17W, but it was only
:in 17~1 that his great ministry began, which .continued for
twenty-one years and formed the period of the especially
rapid development of the 'cabinet system.
Not long ·after the accession of George I a change took
place in the method of doing cabinet business, which in this
stage of its growth gave it a decided impetus. Heretofore
the king had always attended the meetings of the.cabinet as
a permanent member, taking part in its discussions and having a voice in its decisions. So long as this continued to be
the case the transfer of the complete responsibility for government policy to the cabinet could not be made, because
the king's opinion must always be, or be felt to be, of prevailing weight. The praetice ceased soon after George I
came to the throne, not from any theory nor because it was
felt to be desirable, but merely because the king was uninterested and bored by discussions which he could not understand from his lack of English. By what seems a·mere accident a change was brought about, essential to the independence of the cabinet and to its full control of government,
but one which it would have been exceedingly difficult to carry
through if it had been deliberately attempted with the conscious knowledge of the sovereign.
Of course this is saying no more than is true of almost
every step of cabinet history. Scarcely anything was intended in advance or deliberately attempted. It is true
of Walpole's first contribution to the building up of the
cabinet system, the creation of the position of prime minlister. What he did in this direction began even before the beginning of his long ministry, before he became prime minister,
not by his own choice nor by the choice of his colleagues,
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but by the force of his personality, which made him naturally ,
the leader. That is all that the prellLiership was in the first
stages of itr history, though its history developed rather
rapidly. It was nothing more than the position naturally
created in such cIrcumstances by superior qualities of leadership, in the cabinet deliberations on one side and in the
management of the house of commons on the other. It had
no connection in its early stages with any particular office.
When the position was once created, however, it was instinctively felt to be necessary, and it was in consequence
easily kept in existence by men in whom these qualities were
less conspicuous, or who possessed them only in part, though
its necessity was not formally 3iccepted for a long time..
The next step to be noticed was more deliberately taken,
but it is one that could not be seen to be needed until the
cabinet had secured control of government policy and the
premiership was well in existence. Only then could it be
felt that the ministry as a unit must support the policy determined upon, and that in consequence it owed a corporate
responsibility to its head. Walpole's most famous measure,
the one which shows us most clearly the capacity which he
had beyond other men of his time of thinking through a
tangled problem, was his excise bill, a proposal for tax reform made in 1733. The merits of the plan do not concern
us, but the fact that an intense public opposition was excited
against it which was actively supported by members of the
ministry and important office-holders in the upper house.
To this Walpole would not submit, and he immediately removed from office several who, he believed, should have supported him; and the same thing was done again a little
later in the year, on the defeat of the government in the
house of lords. But Walpole felt no obligation to resign
on that defeat. He did make it clear that the ministry
should act together, and that if any member of it could not
support the maj ority decision he should resign. Walpole
has been accused of vindictiveness in his action,·and one may
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hesitate to free him entirely of the charge, but the principle
on which he acted was correct, and it became a rule of cabinet
business, though not immediately.
Walpole dropped his excise bill and did not attempt to
force it through parliament although he had a majority in
the house of commons. The incident is the first one since
the beginning of party government in which a parliamentary
maj ority abandoned a measure under pressure of public
opposition outside parliament. Outside opinion had not
8:cquired as yet regular means of expressing itself, and its
methods in this case were rough and noisy but effective.
It can hardly be said that either principle or method was
then established of the control of parliament by public
opinion expressed otherwise than through a general election,
but the incident is to be reckoned with others of the kind, not
infrequent from this date on, and with other cases in which
action, that would not otherwise have been taken, was forced
upon king, or parliament, or cabinet, by public pressure.
Pitt's great ministry during the Seven Years' war was the
creation not of king nor of parliament but of public opinion,
and there certainiy was some justification for George II's
reply to Pitt concerning the execution of Admiral Byng:
" You have taught me to look elsewhere than to the commons
for the sense of my subjects," as well as for Dr. Johnson's
judgment that Walpole was a minister whom the king gave
to the people, while Pitt was a minister whom the people gave
to the king. These incidents at the beginning of popular
control may be more significant as signs of what the future
has yet in store than as facts of the eighteenth century.
'Valpole's fall from power in 1742 helped to establish a.
principle of cabinet government of greater influence in the
past at least than the facts of popular control. In 1739.
when a violent and increasing opposition in parliament, supported by a general demand outside was striving to bring on
a. war with Spain, Walpole yielded to the king's unwilling-

ness to accept his twice tendered resignation and entered
upon the war against his better judgment. He still had a
majority in the house of commons and he still had the
support of the king, but he had been obliged to adopt a
policy of which he did not approve, and a modern prime
minister would have insisted upon retiring. He remained in
office three years longer; he still had a small though insecure
maj ority after the election of 1741, but he was defeated
on January 528, 1742, by a maj ority of one, and on February
52 by a majority of sixteen. He then resigned and as earl
of Orford retired to the upper house, whose comparative
insignificance he recognized. If any minister could in that
period have carried on the business of government without
the house of commons, Walpole ·could have done it. But
he had demonstrated by his successes as well as by his failure
that it was impossible. The house of commons learned as
well that it had in its hands absolute power of control over
any ministry by the simple method of allowing no business
to be done until an obnoxious minister retired, a wholly indirect method of control which the middle ages had never
imagined and which was not possible until the real control
of national business was in the hands of the house. It was
not yet, however, entirely conscious that this was the best
way of enforcing ministerial responsibility, for it strove to
impeach Walpole after his defeat.
These are the most striking incidents in Walpole's career
by which the cabinet system of government was advanced,
but they do not measure all the progress made or prepared
for immediate accomplishment during his time. For one
thing the power of appointing and of maintaining ministers
in place was slipping out of the king's hands. He could
not keep Walpole permanently in office though he would have
been glad to do so. He could not determine the membership
of the new ·cabinet as he ·would have liked. In 1744, he was
obliged to allow Carteret to be dismissed against his will.
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He did by his bitter personal dislike keep William Pitt out
of office for some time, but· he was forced to accept him
in 1746, though in a subordinate place.
The case of 1746 is an interesting one because it is evidence
not merely of the real powerlessness of the king but also of
the complete dependence of the cabinet on the support of the
house of commons. George greatly disliked the existing
ministry, and when a proposal was submitted to him to remodel it, involving the appointment of Pitt, he refused.
Thereupon the ministry generally resigned, ·and the king asked
Lords Bath and Granville (Carteret) to form a new one.
They made a serious attempt to do so, but speedily found
that those who could command a following in the house of
commons would not take office under them, and that ·those
who would accept office would not be accepted by the commons. They were obliged to give up the attempt, and the
king was obliged to take back the old ministry, though he
succeeded in keeping Pitt out of the cabinet. This is the
first failure to form a cabinet because parliamentary support
could not be gained for it.
In 1757 George II made another attempt of the same
kind against Pitt's ministry. He could and did dismiss Pitt
from office, but he could get no one ·to take his place, and the
experiment resulted only in a combination between Pitt and
the duke of Newcastle, who commanded great strength in
the house of commons. Noone <would have said at that
time that the king had lost his power of appointment and
dismissal. Nominally it was all still in his hands, and practically he still retained great power which could be exercised
upon favorable occasions, and continued to be exercised for a
long time to come. Earl Granville could still say honestly
in a cabinet debate in 1761, as reported to us, in opposition
to Pitt: "He forgets that at this board he is only responsible to the king." A modern minister, however, might say the
same thing truthfully, referring to the form rather than to
the reality of responsibility, but he would be felt to have
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departed more widely from the actual facts than did Earl
Granville.
At the same time the practice was being fixed, though
more by unnoticed precedents than by conspicuous cases,
that the king must not act without advice from responsible
ministers, and that he must take his policy from the cabinet;
that is, that he was bound to follow the advice given him.
This was an almost inevitable result from ministerial responsibility to parliament. Ministers would necessarily
hesitate to be held responsible for policy which was not their
own, and, if the king succeeded in forcing his policy upon
the cabinet, some minister or the whole of them must become
responsible for it. At the srume time the policy of the
cabinet, which had the support of parliament and therefore,
theoretically at least, was the policy of the nation, must be
carried out.
Two other matters belonging to the general movement
must be noticed. One is the formation of a recognized and
regular parliamentary" opposition." By this is not meant
an organized faction opposing the ministry in power. A
parliamentary opposition is as permanent a feature of party
government as the organization which is in responsible power.
It is the party out of office, with as definite a programme
of national policy as that of the party in, a programme
which it is trying to persuade the public to adopt, and which,
if it succeeds, it must assume the responsibility of carrying
out. Its function as opposition is as definite. Its business
is to see that the party in power takes no step which has
not been thoroughly criticised, to see ·that it has been compelled to defend its policy from every side, and to prove its
advisability under penalty of loss of power. In other words,
its function is to prevent the cabinet from becoming too
much at ease and careless, and to keep it awake to the danger of any move which has not been well considered.
The other point to be noticed is the similarity between the
history of the cabinet and that of the privy council. The
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privy council had now ceased to be the advisory organ of
the state. That function had been entirely taken over by
the cabinet, but like the privy council after the close of the
middle ages the cabinet had tended to increase rapidly in
numbers. By tradition certain great offices must belong
to it; by the increase of business and of the importance of
various departments others had a valid claim to be admitted.
The natural result happened, as it had happened in the
older institution, the whole body was too large for real discussion, and the determination of policy settled in a small
group of especially able men or indispensable officers; 'Whose
decisions were a'ccepted by the larger body. The fact was
noticed and commented on in the eighteenth century of the
existence of an "outer" cabinet and of an "inner" or
"conciliabulum." The inner in ·the end becomes the real
cabinet, only to undergo again in the nineteenth century
more slowly the same process of enlargement, and under
stress of the great war the same formation of an inner
cabinet which becomes the real determining body.
The house of commons became during the first two Hanoverian reigns the power having ultimate decision in English
affairs, but the house of commons was not at any time during
.the eighteenth century representative of the English nation,
as we now understand the term representative. The whig
party, which was supreme from ·the death of Anne 'until
after the accession of George III in 1760, was the ·anccstor
of the liberal party of Gladstone and Lloyd George and ·was
the liberarl party of the earlier time, but it was distinctly an
aristocratic party. The leaders·were all from great families,
or they made their families great. It was something of a
handicap to William Pitt at the beginning of his career as
.
'
It was later to Sir Robert Peel in the tory party, that he
was not born into a great territorial family. But such leadership did no more than to determine atmosphere. It was
possible then, as always in English history, for unusual abili-
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ties to make their way to the highest ranks. A much more
important fact was the aristocratic control of the house of
commons. No changes had been made in the electoral laws
since before the middle of the fifteenth century and, even by the
time of 'iV alpole's administration, the shifting of population
had crea.ted many anomalies. The pocket borough, where
the few remaining electors were controlled by some territorial
magnate~ and the rotten borough, where the electors were so
few and so corrupt that money openly decided the result,
were determining factors of parliamentary history in the
eighteenth century. Besides this, there were numerous officeholders and crown pensioners still in the house of commons in 17 4~ there were said to be ~OO placemen in the house,
and usually at the service of the government. In 1780 it
was estimated that a majority of the house was elected by
only 6,000 voters, and that 487 out of 658 members were
virtually nominated.
These facts made the eighteenth century the great age of
parliamentary ·corruption. They also were an aid to the
establishment of cabinet government, for they made it an
easy and simple matter for members of the house to shift
.their allegiance from one ministry to another. The English
cabinet system rests on the fact that the members who have
at one time supported the ministry can and will at another
time turn against it. Since early in the nineteenth century
it has been considered that the change takes place because
some ministerial policy fails to win support, or because
there has been a change in public opinion outside parliament.
In the eighteenth century the reasons for a change were not
always supposed to be so honorable. Walpole has been
accused, it would seem on insufficient grounds, of being the
,first minister to employ systematic corruption. The duke
of Newcastle certainly was deeply interested in the manipulation of votes in the house and reduced it to an art, and
the experience gained in the first half of the century in the
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REACTION

control both of elections and of votes. in the house came
to the advantage of George III in his efforts to restore the
royal authority.
In this age, apart .from the development of the cabinet
system, there is little of importance to record. In 1716 the
triennial act of 1694 was repealed, from fear of what might
result from a tory or Jacobite victory in a general election,
and the life of a parliament was fixed at seven years. The
septennial act continued in force until the passage of the
parliament act of 1911.1 An attempt of a somewhll.t
similar kind in 1719, to close the house of lords and perpetuate the whig majority in it by limiting the king's power
to create new peers, did not succeed. 2 This is the age of the
rise of the chancellor of the eX'chequer as the chief financial
minister of the state. The office of lord high treasurer was
not filled after the death of Anne. The treasury was put
into commission with the first lord of the treasury at the
head. By degrees, however, this office came to be considered
to be' the one naturally held by the prime minister and its
duties to be political rather than administrative, that is, its
treasury duties became nominal. By the same .degrees the
chancellor of the exchequer, in the middle ages a subordinate
officer, came to be considered the working officer of the
treasury, to whom it fell to defend the ministry's financial
policy and so to have a peculiar responsibility for its formation and carrying out. For this reason it naturally came
to be felt that he must always be a member of the house of
commons, though no legal rule was made to that effect.
The progress which had been made during the first two
Hanoverian reigns, in establishing the cabinet system of government in place of the king's initiative, and in beginning to
recognize in experience the incidental results of the system,
like the premiership and cabinet solidarity, was very rapid, if
we consider the stage of development in which the institution

then stood. Forgetting for the moment that neither the
institution as a whole, nor the bearing upon it of its incidental
features, was then understood, one is tempted to anticipate
the complete appearance of the modern system in the next
decade. As a matter of fact the progress had been too
rapid. It was not merely not understood; it had not made
itself habitual; it had not become expected, or conventional,
or in anyone's thought a part of the constitution. Bolingbroke saw clearly enough the ultimate foundation in the will
of the' people upon which any government must rest after
the revolution of 1688. Burke was startled by George Ill's
success into a 'course of reasoning, about what government
should b~, which comprehended more of the fundamental
principles of the new system, but no one saw them clearly
as yet, as having their necessary result in the various features we here noted of the new institution which was forming.
It was the fact also that the new system had never been subjected to the test of the determined and intelligent opposition
of the royal power. It had found its opportunity to grow so
rapidly in the practical abeyance of the monarchy. A
reaction was not unnatural under all the conditions, and a.
reaction is what characterizes the next twenty-five years.
George III, who came to the throne in 1760, had none of
the talents of the statesman; in fact his abilities were
mediocre, and he had been gifted to the full with the allowance
of obstinacy which usually goes with a narrow intellect.
But he had been carefully educated for one thing: to "be II.
king," as his mother expressed it, to recover the royal power.
'He 'was industrious and painstaking, sincerely desirous of
advancing the interests and power of his country, and very
much in earnest ·to perform well the business of a king
as he understood it. His text books in political science
had been Bolingbroke's high tory argument, The Idea of a
Patriot King, and Blackstone's account, in his Commentaries
on the Laws of England, then still in manuscript, of the place
of the king in the constitution. His was the account of a
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lawyer who naturally stated the law as it stood and disregarded the interpretation now conventional. However illfitted George's mind may have been to guide the policy of a
great state in perilous times, he saw clearly enough what
the function of the king was in the government which he
was to strive to recover, and in the practical situation which
faced him he was able to take the steps upon which first
successes depended.
It is necessary at the beginning to make clear just how
far the plans of the king went, as we know them historically,
and what they did not include. He neyer attacked the sovereignty and supremacy of parliament. That is, his plans,
so far at least as he had time to develop them, never contemplated the sort of royal power which was aimed at by Charles
I and James II, an absolute and arbitrary royal power, limited only by the responsibility of the king to God. The primary results of the revolution of 1688, he did not attempt to
change. Rather what he strove to reestablish was the royal
control of goyernment policy which William III had enjoyed.
The usurpation, as he could not fail to regard it, of initiative
and direction in deciding what the state sho~ld do, the transferof the responsibility of the officers of government from
the soyereign to the prime minister, together with the management of the house of commons, these secondary results
of the revolution he was resolved to undo. ·What might have
been the ultimate outcome of his attempt, if it had been successful, it does not belong to the historian to say. It is not
easy, however, to see just how constitutional liberty could
have survived, for apparently the immediate result would
have been to do away with ministerial responsibility and to
make the king responsible, or at best to set up once more the
clumsy medieval system of direct responsibility through impeachment.
We must remember also in forming our judgment upon
George Ill's plan, that no one at that time could think of it
as an unconstitutional attempt. It would be unconstitu-
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tiona! In a king of today. It has been called unconstitutional in George by a modern scholar, but that is carrying
a judgment from present day conditions back into a time
when they did not exist. Noone of that day could deny
that the king had a perfectly legal and constitutional right
to do all that he did in regard to his ministers between 1760
and 178~. We can see clearly that the attack which he
made upon the cabinet system of government was deadly, and
that it would have destroyed it, if it had succeeded. But
the cabinet system was certainly not legally recognized at
that time, nor was it so firmly established, so habitual in
practice, or so understood in common thought, as to be
fixed in the conventional constitution. George III was undoubtedly struggling against the whole current of English
history, which had steadily led on to ministerial responsibility of the modern form; his final success would have meant
long delay i~ arriving at the best machinery of national
self-government; but he cannot be accused of violating the
constitution as it then existed.
The situation at the moment of his accession was not
fayorable to the king's plan. England was in the midst of
the great Seven Years' war, the most desperate phase down
to that time of its conflict with France, the war which established the British empire and British supremacy on the sea.
The tide was flowing strongly in England's favor, but not
yet so decisively that the natural gains from her victories
could be securely gathered. The great war minister, William
Pitt, whose genius and inspiration had turned defeat into
yictory, was in control of England's military and foreign
policy, and so great was his popularity among the people
that it would not have been easy to recover control from
him. This the king did not attempt to do, and he does not
seem to have had any wish to get rid of Pitt until peace
should have been made. There were two things, however,
which he could and did set about immediately. One was to
take into his own hand the determination of who should be
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TORY RECOVERY

his ministers, with no recognition of the prime minister's
right, and the other was to recover the distribution of government patronage and rewards from ministerial control.
On the day on which George II died, his successor offered
to make his favorite attendant, the earl of Bute a secretary
of state in the cabinet. Bute possessed no higher political
abilities than the king, but he sympathized with his master's
designs and that quality was of more value just then than
genius. Bute dedined to take high office so suddenly, but he
was immediately sworn a member of the privy council and
given a seat in the cabinet, without considering either Pitt
or Newcastle, who was the nominal head of the ministry.
George also composed without advice his first address to the
council, and Pitt had some difficulty in getting changed certainwords which the king had used describing the war as
"bloody and expensive." These facts were an unmistakable
declaration of policy. They could mean only that henceforth the king proposed to say himself who should be his
ministerial advisers, and that he intended to take an active
part in the determination of policy. In both these matters
he was within his legal rights, and in both he was successful,
for twenty years limited only by adventitious circumstances
not by law or convention, and for the remainder of his reign
to a greater extent than any other sovereign from the accession of his great-grandfather to the present day.
In the second of the matters mentioned, the determination
of policy, George did not insist upon attending cabinet
meetings. He made known his opinions through special
friends who in a way represented him in the cabinet, or
through others upon whom he impressed his views, and sometimes by abrupt and even discourteous statements directly to
those cabinet leaders who were not favorable to his wishes.
He never was at a loss to make his desires known. In the
matter of ·choosing his own ministers he had greater difficulties, but not because the house of commons insisted upon
the ministers of its choice and refused to do business with

any other. Till the end of the first period he had no trouble
of that kind. His difficulties were all due to the refusal
of the men selected to accept office, and these refusals were
not due, in the great majority of cases, to constitutional
reasons but to personal likes and dislikes, or sometimes to
the demands of factional politics. Four times he failed to
induce Pitt to take office between his resignation in 1761
and Pitt's consent at last to for.m a ministry in 1766, and
several times he found himself compelled to retain ministers
in power, and even cabinets, when he would have been glad
to dismiss them, because others would not serve.
The first ·ten years of the reign saw a rather rapid succession of cabinets, unstable and disunited, largely because
of royal interference; cabinet solidarity was at an end.
There are reckoned seven ministries in this time, including
Newcastle's in power at the accession and Lord North's
formed in January, 1770. As one move in his attempt to
recover power, George was determined to break up the long
whig domination, which had lasted since the death of Anne.
The m.ove was made easy partly because the whig party, as
usually happens in such cases, had split into factions which
could with little trouble be played one against the other, and
partly because the loyalty and patriotism of the tory party,
after so long a time and so many changes, was no longer
popularly suspected. Tories began to appear in numbers
at the court and to be put by the king into office. In the
existing cabinet Pitt and Newcastle were not in close accord,
and, though it seems certain that the king had no intention
to force Pitt out till after peace had been made, he did
desire a speedy peace and a different cabinet. At the end
of five months Bute was a secretary of state; in seven more
Pitt resigned because the cabinet refused to adopt his policy
of war with Spain; and a year ·and a half after the accession
Bute was prime minister. The ministries which followed at
short intervals to the appointment of Lord North present
no points of interest which it is important for us to notice.
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They are rememhered in general history chiefly for their
share in bringing on the American revolution.
If George III could succeed without constitutional difficulties in obtaining ministers who would be subservient to
his policy or whom he could circumvent, he could not get rid
of the supremacy of parliament. Yet if the king was to
decide the policy of the state, parliament must take its policy
from the king and not from the nation. The king must be
sure that parliament would support the view upon which he
had fixed. The method of securing the necessary control
of parliament was ready at hand when George came to the
throne, organized in systematic form largely by Newcastle
in the last reign, and the king began immediately to put it
into operation at the expense of the minister. It consisted
in the distribution of the royal patronage, offices, employments, and contracts, of various rewards, titles, and pensions
which the king had to bestow, sometimes perhaps in the
direct use of secret service money, all to influence elections
or more directly to influence members of parliament themselves. Not infrequently punishments were used as well as
rewards and men dismissed from office, in some instances even
obscure and old men who had nothing to do with opposition
but were dependents or appointees of those who had. Newcastle, who had charge of these matters in the cabinet, which
was in office at the death of George II, and who delighted
in the business though himself honest, was astonished at the
suddenness with which the new king resumed this function,
but he had no ground on which to object. The king was
again clearly within his rights. The period which followed,
the first twenty years of the reign, is the climax of parliamentary and official corruption in English history. The
system, as a system, falls with the failure of the king's
general attempt. Corruption in parliamentary elections,
engineered by private persons in their own interest, continued
for a long time, but there was no further attempt to secure
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parliamentary majorities by the systematic use of official
corruption on a large scale.
George Ill's system of government reached its highest
success and brought on its own failure in the ministry of
twelve years of Lord North, which began in January, 1770. 3
Lord North was but little if any superior in political abilities
to the king or to Bute, but the royal regime was one in
which men of first ability could find little opportunity and
in which ability was not demanded. The king was now indisputably his own prime minister, and what he desired was
a " chief responsible agent of 'the king's business' in parliament." That North was willing to be, not from ambition
to hold office but from honest conviction that this was the
king's constitutional right. He was a good debater and
leader of the house of commons, but George's hold upon a
majority was so secure that it could not easily be challenged.
There were 195'l members holding office under the government. Besides this during more than half the period the
opposition was so divided and out of hand that it was not
formidable. The important matter is that during this
period George obtained what he had striven for. Cabinet,
parliament, and government policy were under his control.
Lord North recognized the fact fully and acted upon it
loyally. Fairly early he became convinced that the policy
followed in America was likely to fail, and he repeatedly
urged his resignation upon the king, but yielded always to
the king's will. He wrote to George in 1779 that he " held
in his heart and had held for three years past" the conviction that to carryon the war in America "must end in
ruin to his Majesty and the country." Yet he remained in
office until 1785'l.
It does not belong to us to follow the events of the American war. It is to be noticed rather that what was at stake
in it for England, beyond colonies and empire, was the cona Cheyney, Readings} 633-637.
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RISE OF THE YOUNGER PITT

tinuance of this personal royal dictation, under the forms of
the constitution established in 1688, or a return to the system of cabinet government taking its direction from the
house of commons and responsible to it and to public opinion
_ the system which had developed so steadily during the
first half of the century. It was no doubt the perception
by the king that this question was involved that made him
so reluctant to bring the war to an end. The fact was
recognized clearly enough at the time by the opposition
party, and is the explanation of their vigorous support of
the American cause. The colonies were fighting the battle
of Englishmen at home. The fact has also been abundantly
recognized in later times, and there can be no doubt but
that this interpretation was correct.
As disasters fell upon the British cause, and as all her
old colonial rivals, France, Spain, and Holland, appeared in
the field against her, the opposition gathered strength, became more frank in pushing the constitutional point, and
began to be supported by increasing public opinion. In
1780 John Dunning obtained a maj ority in the house of
commons for a resolution affirming" that the influence of
the crown has increased, is increasing, and ought to be
diminished." 4. It required, however, two years more of
struggle, with many motions equivalent to a vote of want
of confidence carried against the ministry, before the king
would yield, and at the moment only because Lord North
peremptorily resigned on March 20, 1782.
George was obliged to accept, under the whig Marquis
of Rockingham, a ministry which he detested, as well as
the cabinet of Shelburne later in the year, and the coalition
ministry of Fox and North in 1783; and he was obliged
to accept them now not because, as in the early part of
his reign, personal and factional conditions rendered any
other course impossible, but because public opinion and the
house of commons was in control. A long step had been

taken back towards cabinet government. The king, however,
had no intention of abandoning his ideals without a further
struggle, and it was really due to the tact and political skill
of the younger William Pitt that ministerial responsibility
was reestablished.
Pitt early began to display the unusual gifts which won
him his place in English history and was carefully trained by
his father for public life. From the moment of his entry into
the house of commons, then barely twenty-one years of age,
he attracted attention to himself as likely to be equal to the
highest demands. The king himself soon concluded that he
was the man who could rescue him from his embarrassments.
In the cabinet of Shelburne he was given the difficult and
responsible place of chancellor of the exchequer, but he would
not enter the coalition ministry of Fox and North. Before
long the king in his anxiety to be rid of this ministry began
to urge him to form a cabinet of his own, but Pitt, with
that rare instinct for public opinion which distinguished him,
refused to accept until the time had come, as he believed,
when he could win the support of a secure majority. He
had no mind to become another Lord North, sustained by
the king whatever might be the feeling of the nation.
He judged the moment favorable in December, 1783.
Fox's bill for the regulation of the East India Company had
been carried by a large majority in the commons, in spite
of the known dislike of the king for the measure. To defeat
it in the lords George took an extraordinary step~ unconstitutional even at that time. He gave to Earl Temple a
card on which he had written these words: "His Majesty
allows Earl Temple to say that whoever voted for the India
Bill was not only not his friend, but would be considered by
him as an enemy; and if these words were not strong enough,
Earl Temple might use whatever words he might deem
stronger and more to the purpose." Earlier kings had certainly done as much, even VVilliam III, though in a less formal
way, but the house of commons immediately resolved, by a
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vote of almost two to one, " that it is now necessary to declare, that to report any opinion, or pretended opinion, of
his Majesty, upon any bill, or other proceeding, depending
in either House of Parliament, with a view to influence the
votes of the members, is a high crime and misdemeanor,
derogatory to the honor of the crown, a breach of the fundamental privileges of parliament, and subversive of the constitution." A day or two later it was resolved, in view of the
necessity of reforms in the East Indies, " that this House will
consider as an enemy to his country, any person who shall
presume to advise his Majesty to prevent, or in any manner
interrupt, the discharge of this important duty." In spite
of the attitude of the house of commons, the king succeeded.
The lords rejected the bill, and the next day he dismissed
the ministry of Fox and North.
Pitt now accepted the duty of forming a cabinet. By
doing so he made himself responsible, according to modern
ideas, for all the king had done, but it must be remembered
that the clarity of our ideas about cabinet government is
due in considerable part to the events of this crisis. Pitt
won his victory, but he made another lik~ it impossible, for
the dramatic struggle nxed firmly in public consciousness
the due relation of prime ministers to king and commons.
Pitt was then some months short of his twenty-nfth birthday,
and his effort to form a cabinet was at first greeted with
ridicule. It was "a kingdom trusted to a school-boy's
-care"; it was " a boyish prank"; the cabinet was "a set
of children playing at ministers and must be sent back to
school"; it was "a mince pie administration" over with
Christmas. But it lasted seventeen years. Pitt had judged
the situation correctly. He was the only cabinet minister
in the commons. 'He had the support of only one good debater. Majorities against him were large and constant.
But the house of commons did not fairly represent outside
opinion even at the start. Pitt, knowing in which direction
the drift was setting, steadily held his ground and let the
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adverse votes dwindle, until on March 8 the majority against
him was only one. Then he dissolved parliament, and in
the general election following obtained a strong majority.
Even under the unreformed parliamentary system of pocket
and rotten boroughs, of corrupt elections and unrepresentative distribution of seats, the nation had declared its will
with overwhelming force in favor of the new ministry.
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CHAPTER XVII
THE RISE OF DEMOCRACY
Pitt took office as a tory, but he was not a tory of the
type of Bolingbroke or even of the tories of 1760. That
party now entered upon a long period of opportunity to
guide the state, almost as long as that enjoyed by the whig
party in the eighteenth century, but its record of achievement, apart from carrying the country successfully through
the great struggle with Napoleon, is hardly equal to its
rival's in the earlier period. The generation following 1783
was not favorable to constitutional growth. For a third
of a century there is no sustained forward movement to be
studied, like the formation of the cabinet system, but only
unconnected improvements and the preparation for something better.
Pitt was a tory, but he was a tory of the future rather
than of the past. As the tories of 1760 had without qualification accepted the results of the revolution of 1688, so now
Pitt, and the party which he may be said to have recreated,
accepted as final the whig work of cabinet making and the
position into which it had brought the king. We shall see in
several important occurrences that George III never recognized the fact that he had been reduced to a merely nominal
power in the government, and that he could occasionally still
make his power something more than nominal, but these are
all isolated cases in which peculiar circumstances aroused
the intense prejudices of the king, and the minister preferred
not to insist. In the steady every-day working of the government from now on, the prime minister and his cabinet were
the real executive. They had succeeded fully to the posi410
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which the medieval king had held in shaping and carrymg out. the polic~ ~~ the state, only they did everything under theIr responsIbIlIty to parliament. In other words, we
may date from the formation of Pitt's ministry, at the end
of 1783, the full establishment of the compromise of 1660:
~ ki~g in the nominal possession of almost all power, a cabl~et m the real exercise of the king's powers, and a parliament
wIth the power of final decision in every question, because it
wa~ the voice of the people in whom the ultimate sovereignty
reSIded. The cabinet as the instrument by means of which
parlia~ent was to make real in practical government the
sovereIgnty of the people was at last in existence.
But it must not be supposed that there was as yet any
general understanding of cabinet government including the
pri~ci~le o.f ministerial responsibility. Pitt's struggle to
mamtam hImself against a hostile House of Commons had
grea~ influence in bringing about such an understanding,
but It was still far from complete and was only slowly perfected through another twenty-five years. Two incidents
between 1784 and the close of the century show how incomplete the understanding still was. Three years after Pitt's
triumph the Constitution of the United States was framed by
an assembly of the most experienced public men and students
of poli~ics in America, who considered with care the question
of settmg up a government to operate in the best way. One
great problem before them, set by the situation of the time,
was to secure a really efficient executive while leaving ultimate authority in the legislature as representing the people,
exactly the problem which ministerial responsibility solves.
In their constitution, however, not merely did they entirely
separate the executive and legislative departments, then becoming closely united in England, but they gave little attention to the cabinet, and they seem to have had no idea whatever of ministerial responsibility.
If we may judge by the powers conferred upon the president in the Constitution and the fact that the cabinet is not
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mentioned, merely referred to in passing in the phrase " the
principal officer in each of the executive departments," their
idea of the head of the state and his relation to his cabinet
seems to have been that which George III had made familiar
to them during the ministry of Lord North; I do not mean
that they consciously thought about it in that way, but that
this is the idea which they would instinctively have. It is
altogether probable that they thought that in this respect
they were following the English model, as beyond question
they did when they adopted impeachment, and certainly,
had there existed in England any such definite idea of ministerial responsibility as fifty years later, there would have
been some discussion of it in the convention. The other
incident is even more indicative of English understanding.
In 1791 parliament under the leadership of Pitt's ministry framed a new government for Canada. The debate
on the bill shows conclusively that the desire was to give
to Canada the same kind of government which England
had, and there can be no question but that this was honestly
intended. And yet no responsible ministry was granted, nor
even proposed, and the foundation was laid for the later
Canadian rebellion which opened a new era in British colonial
government. Neither Blackstone in his Commentaries nor
De Lolme in his account of the English government for
French readers, both writing after the middle of the century,
takes any notice of the cabinet system.
It is from the opening years of the nineteenth century
only that we can date a full understanding of the cabinet and
of the way in which ministerial responsibility is enforced
through it, though even then the understanding was rather
that of practical action than of theoretical description. It
was not until about the middle of the century· that descriptions of the system were written that seem satisfactory to us,
and well past the middle before any treatise was published
upon the new constitution as a whole.
We must continue also to notice that parliament was not,

PARLIAMENT NOT REPRESENTATIVE

413

in our sense of the term, fully a re~resentative assembly of
the people. The perfection of the cabinet system did not
change this fact. So long as aristocratic influence could
control so large a proportion of the membership of the house
of commons through the pocket and rotten boroughs, and
so long as so many government appointees had seats in the
house and kindred abuses existed, a really representative assembly was not possible. It is significant that the period
from which we may date the full formation of the cabinet
system saw also both these problems taken up in earnest.
Pitt's success in bringing the king's personal government to
an end was in part due to the results, even the limited results,
obtained. In 178~ the horde of revenue officers which
formed one-eighth or more of all voters, and who could easily
be voted as government desired, were deprived of the parliamentary .franchise 1; a considerable number of offices usually
filled by members of parliament were abolished; contractors
were forbidden to sit in parliament, and secret pensions
brought to an end. Much in this direction remained to
be done; the work was not finished until the next century,
but a real gain had been made. Still more important perhaps in its general effect in bringing about a thorough
change is the fact that there began to come in, from a little
time before Pitt became prime minister, a decidedly higher
tone in public life, due doubtless to the improved standard
of conduct in private life which characterizes the time. This
gradual reformation more than laws and prohibitions made
the eighteenth century methods of corruption no longer possible. Disguised bribery and secret influence die very slowly,
but since 178~ there never has been a return to the methods
of Newcastle and George III.
The reform of parliamentary representation, a more equitable distribution of seats and a reduction in the number of
nomination members, was agitated at the same time. The
elder Pitt first urged the necessity, and made it the subject
1
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of parliamentary debate in 1770. In 1776 a bill to make
rather extensive changes was introduced, but it was thrown
out without a division. In 1780 the duke of Richmond introduced another reform bill, which met the same fate. At the
very beginning of his parliamentary history, the younger
Pitt seemed inclined to make the subj ect his own. He
brought it forward in 178~ in a very effective speech, moving
for a committee of inquiry, and was beaten by only twenty
votes. The next year, still as a member of the opposition,
he proposed resolutions embodying the chief points, without
effect. Meantime numerous petitions had begun to come in
from the country supporting reform, and when he, Pitt, became premier, with a majority behind him, he returned to his
plan in 1785 with a proposal of rather extensive changes,
but was beaten by a majority of seventy-four. The house
of commons had yet no mind to reform itself. Before the
subject could be taken up again in earnest, the French revolution came on and speedily set up among the ruling classes
in England a not unnatural reaction against changes. The
plan still retained much popular support, and was brought
forward unsuccessfully in parliament in 1790, and again
with somewhat better backing by Mr. Grey, afterwards Earl
Grey, in 179~, 1793, and 1797. On the first of these occasions Mr. Pitt declared that his opinions on the subject had
not changed, but he thought the time unfavorable: "This
is not a time to make hazardous experiments." It must be
entered upon the debit side of the French revolution account
that it postponed the cause of parliamentary reform in
England for a generation.
But the denial of parliamentary reform was not the worst
reaction in England for which the French revolution was
responsible. lV-hen it began, it was rather generally greeted
as a hopeful movement towards liberty and better government, but, when its destructive tendencies, or what seemed
to be destructive tendencies, became more evident, strong
opposition developed and was powerfully aided by the almost

unparalleled popular effect of Burke's Reflections on the
French Revolution, which appeared in 1790 and went through
thirty editions almost at once. All the conservatively inclined and all who thought they had anything to lose by
change took alarm, and the only organs through which a
national will could be expressed in action were then in their
hands. As the successful revolution began to show itself
disposed to carry its doctrines into other countries by force,
and especially when France declared war on England at the
beginning of 1793, the alarm greatly increased. It must be
confessed that it had some ground for existence in the not
very wise efforts at propaganda and public agitation by
the supporters of more liberal ideas, and at that t~me at least
in the popularity of Thomas Paine's Rights of Man, almost
equalling that of Burke's Reflections.
There followed the result which must still be called natural
and with which later times have not been unfamiliar, severe
repression by law and even worse by public hysteria. An
alien act placed restrictions on foreigners; the habeas corpus
was suspended 2; a new treasons act was passed, making it
easier to secure convictions; laws were made against seditious
meetings, with authority to the local magistrate to determine the question whether there was sedition, and against
societies and associations, and some of these were suppressed
by force; various restrictions were placed upon the press,
and writers and publishers severely punished; royal proclamations were issued against seditious writings and calling
out the militia to repress threatened disorders, and warnings
to parliament of impending revolution. Worse than these
abuses, which were still under the forms of law, were the
numerous cases in which the courts, yielding to the public
panic, in the trial of accused persons disregarded the safeguards which the law had provided for persons wrongfully
accused, allowed convictions on the flimsiest evidence, and
inflicted sentences out of all proportion to the offence. Fox
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was fully justified in exclaiming, on hearing of certain cases
in Scotland: " God help the people who have such judges."
We find it difficult, however, to learn the lesson of history
which was long ago formulated in the words: the best defence
against revolution is not repression but reform. The
general and severe condemnation by all parties of these unreasoning lapses into fear, which followed after peace had
come, does not prevent the same public hysteria in a new
time of war, and the same forgetfulness of the real safeguards of liberty. That the demand to which the official
guardians of the law give way is practically universal at the
time only makes the matter worse, for as everyone admits,
the only ultimate safety of democracy is in the willingness
of the people to be faithful in all honesty to the restraints
which they have placed upon themselves.
In one other particular that age of warfare exhibits It
result of which there have been later examples in the AngloSaxon world - the practical suspension of parties, the centralization of government, and the willingness to allow almost
dictatorial powers to the executive. From the date of his
first dissolution of parliament, Pitt had had a secure working
majority on almost every question he brought forward, but
the effect of the war was to disable and divide the opposition.
From the beginning of 1793 the more conservative of the
whigs supported the government against the more radical
of their own party, and in the next year their leaders were
taken into the ministry. The remaining opposition was
naturally led to a more careful, if somewhat more extreme,
defence of their own position and, if Pitt may be said to
have given shape to a new tory party, Fox also had his
share in fOI"lTIing a new whig party, leading on to the liberalism of the next century. The immediate result was an overwhelming majority for the cabinet during the remainder of
Pitt's ministry. Fox could muster barely fifty votes in the
commons, and the check on government of a strong opposition ready to take its place was removed. These facts

explain to a great extent the steady support which the king
gave to Pitt for so long. He was not exactly a minister
after theking's heart, but there was no opportunity to turn
him out of office. Besides George very well knew that the
only alternative was Fox, whom he detested more heartily.
Outside parliament the same thing was true. All sorts
and shades of opinion, except the liberal, all classes and professions, joined in support of the government, whatever their
previous party connections had been, and the supporters of
the opposition had to put up even with social ostracism.
The sympathy of later writers has been very generally with
Fox and his small band of supporters, and it is certainly
true that the long dominance of the tory party during the
war meant an equally long cessation of the political progress
which had been going on since the revolution of 1688. It
must not be overlooked, however, that such a universal rallying
to the support of government during a dangerous struggle,
and a ready acquiescence in a practical dictatorship, is to be
expected and hoped for. It has its roots in patriotism and
is a source of national safety. All that is to be striven
against is the tendency of centralization to support the excesses of emotion and the violations of personal liberty natural under excitement. Pitt's government did not use its
absolute power to endanger public liberty, and the constitution emerged from the time of trial uninjured.
It must be noticed also that during the time Pitt was in
power public opinion outside parliament acquired better
means of bringing itself to bear upon actual government
and made more frequent use of them, although there
was no improvement in parliamentary representation. The
opinions of masses of the nation, of large bodies who think
and act in one way, came to be a more active influence than
before in shaping the national policy. A striking illustration of this fact is to be seen before the beginning of the
war. In April, 1791, Pitt suddenly dropped his Russian
policy, after he had dispatched an ultimatum to that govern-
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ment and while he had a parliamentary majority for the
plan, because of national opposition. More important is it
to notice the constant efforts which were made during the
war to express public feeling on both sides of many questions, and the variety of ways in which the attempt was
made: public meetings, processions, deputations, petitions,
addresses to the crown, one may almost include riots in the
list under the conditions of the eighteenth century, certainly
the organization of societies, associations, and clubs with
names proclaiming their doctrines and with propaganda in
tracts, handbills, and broadsides. The pamphlet was relatively less frequently employed as a means of influencing
opinion than a century earlier, though it has never disappeared to this day. The newspaper press had so greatly
improved in three generations that it was now universally
recognized as one of the chief means both of forming and
expressing public opinion. Men were beginning also vaguely
to feel that organization, -- that the banding together of
men of common opinion, intensified their influence.
All this has a modern appearance when we consider the
practices which are so common at the present day; and
modern is what it was. More correctly, it was the foreshadowing of a change which would require a century for its
completion. All unconsciously the medieval way of looking
at parliament, indeed the medieval function itself of parliament, was beginning to be modified. A gathering of wise
men from all parts of the country in order to find out
what the nation thinks was becoming no longer necessary.
There were other ways of finding out; at least the nation
was learning other methods of expressing its common opinion,
or the opinion of large fractions of the nation. It was
beginning slowly to perceive that the chief function of parliament is to put into legal form, into form to govern executive
officers and courts of justice, the decisions which it has itself
reached elsewhere. It had not yet come to look upon an
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election as giving a mandate to parliament; but it was
beginning half consciously to see that it must take pains to
convince parliament that there was a genuine public demand
for this or that action or decision.
The age of the war with :France is the first great age in
the general use of these methods, but it is not the age of
their invention. From early in the reign of George III they
had been increasingly employed with effect. In the case of
Wilkes, a newspaper publisher and member of parliament,
arrested in 1763 for an attack upon the king's speech declared to be libellous, public opinion, expressed in these ways,
assisted greatly in establishing the illegality of general warrants, - that is, warrants not specifically describing the
place to be searched 01' the persons 01' things to be seized. 3
The case also involved the right, finally maintained, of
juries to decide on the libellous character of a publication
on general grounds. The increasing eagerness of the public
to know what was said in parliamentary debates is another
sign of the same tendency. Parliament had always debated
with closed doors. In the early days of its history it had
been a measure of self-defence, as almost the only way of protecting itself against the interference of the king with the
freedom of debate. N ow the seat of final authority and the
feeling of responsibility to it were beginning to change. The
public began to be interested in the debates in parliament,
not merely as discussions of national questions, but as expressions more 01' less faithful of its own opinions. Unauthorized and largely imaginative reporting of debates from
memory or hearsay had begun before the middle of the century. During the time when the troubles with the American
colonies were beginning, reporting improved in accuracy and
the attention of the house of commons was attracted. The
attempt to enforce the rules of the house against publication
broke down before the determined opposition of the city of
a Robertson, Statutes, 440-455; A. and S., 4!};J--493.
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London. Parliament would not modify its rules until many
years later, but from 1771 on tacitly allowed them to be
violated with impunity.
All these signs of the increasing interest of the public in
national questions, of increasing desire to have a voice in
their decision, are unmistakable evidences of a tendency towards democracy. But in a far different way, in a field so
remote from public affairs as never to be suspected, the
powerful forces were being prepared which in another age
were to transform England into a real democracy. This
preparation of democracy is what must be considered the one
great forward movement in constitutional growth of the
whole period from the accession of Pitt to power to the
fall of Napoleon in 1815. If in its origin this movement
seems to carry us out of the sphere of constitutional history,
it does so only to emphasize the law of history that all lines
of progress are dependent one upon another.
It is into the field of economic advance that we are carried.
The economic changes which began about the middle of the
eighteenth century brought about a complete revolution in
industry and commerce. 4 Their results were of enormous
value in enabling England to sustain the crushing burden of
the twenty years' struggle against the plans of French conquest. But vast as were these consequences, their permanent
effect upon the history of the world was not greater than
another which followed from the same changes and whose
influence is still unexhausted, the rise of democracy. They
opened through this result a new epoch in England's constitutional history wider in import than did the accession of
the house of Lancaster or of the house of Stuart.
Fundamental to all else, though not first in time, was the
application of steam to machinery, because it removed all
limits to expansion. Before it was perfected startling inventions of new machinery had been made to which steam could
be applied, especially in the manufacture of cloth. But
4
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steam and new machinery created an insistent demand f
~uel and iron. It was at the same time supplied by the ope:~
mg up of vast quantities of coal and ore near at hand a d
b .
, n
y Improved methods of smelting iron and making steel. N
I
. .
0
ess mSIstent was the rapidly increasing production for better
means of transportation and wider markets. Both demands
were instantly met. A network of canals connected the new
manufacturing cities with one another and with the sea, while
the results of the victories over France, secured in the peace
of 17·63, opened rapidly expanding markets and sources of
:-aw materials. Commerce grew as rapidly as industry, and
Improvements in agriculture during the same years at least
helped to meet by home produce the demands for food of the
population concentrated in the. centers of industry.
The concentration of population 'was the line of transition
to the political result. Machinery operated by steam meant
factories, and factories meant concentrated population.
Cottage and village industries by degrees disappeared.
Large towns were formed where none had been before, and
old ones grew larger. Two results followed. The old classes
were in a single generation heavily reinforced from below.
The profits of industry endowed a new wealthy class which
arose. from among the manufacturers, or from families not
prominent before, to take a place in popular influence beside
the old aristocracy. At the same time the middle class received a large accession of numbers, and we may almost say
that a wholly new laboring class was created, so greatly did
it differ from the more stolid, slow, and unreasoning laborers
of a mainly rural England. With these changes in the content of classes went a change of atmosphere, especially of
political atmosphere, in large portions of the country. The
new elements which began to make themselves felt in public
life were not inclined to conservatism. They were restless
under many of the conditions in which they found themselves;
they were little bound by old ideas, were ready to change,
inclined even to be radical and deeply interested in certain
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reform demands which affected their position in the state or
their local situation.
The impression must not be given that a violent revolution
in public life was wrought all at once. The first effect was
tendency rather than actual achievement. But a beginning
was made at once from which there was no going back. The
changes which resulted from and attended the economic
revolution somewhat slowly developed into a great movement
towards a democratic control of government and of all public interests. This movement has gone on constantly widening and deepening from that day to this and constantly accomplishing more and more of its aims in the management
of national and local affairs. In one very true sense the
changes brought about were not revolutionary. They were
no break with England's past, but the logical outgrowth, the
consummation in practical government, of that slow drift
towards the sovereignty of the people which began long centuries ago in English history. The puritan attempt, in a
revolutionary atmosphere and under the stimulus of radical
religious thought, to accomplish these ends prematurely led
to failure in England, but in America to an earlier and more
complete fulfillment of the natural tendencies of the past.
Now early in the nineteenth century, England began an
approach to these same democratic results, slower than
would have satisfied the independents, but rapid as compared
with the intervening generations. Weare apt to think of
the change as revolutionary, partly because of the striking
character of the changes made, and partly because there noW
enter plainly into the political arena forces which had been
heretofore more disguised in their action, economic forces,
and new classes.
Apart from the war with France and the management of
national finances, the great measure of Pitt's administration
which may be called one of constructive statesmanship was
the union with Ireland. The union with Scotland in 1707
was a union made between independent nations by equal nego-
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and wi~h mutual concessions. Ireland, however, was
a ~u~Ject natIon, and a subject nation with peculiar disabIltIes.
Concessions had been made to I rIS
. h m
. d epend ence
"
smce the acceSSIOn of the king - Poyning's acts had been
~epealed and the act of George I which gave the English parlIament the right to make laws for Ireland 5 - but th 't t' _ 1. _ d '
e SI ua
1011 Ha
not been materIally affected in matters that were
.
N'egotIabons
.,
concerned ,in the makin.g 0 f th e umon,
had
to be carrIed on not with Ireland but with the owners of
p,ocket boroughs, and the concessions had to be made to indiVIduals who commanded political influence. Out of 118
borough,S sending members to the Irish house of commons 110
were prIvately owned.
Ireland was in a position which might be one of considerable danger to 'Great Britain. Full legislative independence
had been granted to the Irish parliament by the repeal of
the acts named above in 178~,6 but the Irish parliament had
no real chec~ upon the executive, which was appointed by
an~ responsIble to the English ministry of the day, and
w~I:h, through the corrupt system of representation prevaIlmg, could c~ntrol the legislature, In 1793 the parliamentary franclIIse was granted to catholics but the
'n d'
,
'
y were
sb ,Isquahfied from being themselves elected, though they
obtamed free,dom of worship, of education and land-holding,
and of a~pomtment to commissions in the army and navy,
The EnglIsh church was the established church of the island
and all nonconformists, protestant as well as catholic. had
to pa,y tithes for its support. In 1798 discontent l~d to
rebellIon, The plan to combine protestant and catholic dissenters in the effort had failed and the attempt was made
by the catholics, It was foredoomed to failure unless strong
French forces could be landed, and the several expeditions
se?t from Fr,ance were all failures. The insurrection accomplIshed nothmg except to add new memories of excesses of
5
6
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violence and atrocity on both sides to make the future still
more difficult.
Ireland remained, however, a threat of danger which
should if possible be removed. After the rebellion had been
put down, Pitt resolved to bring Irish legislative independence to an end, and he believed that it was necessary at the
same time to end the protestant supremacy. If Pitt's whole
plan could have been adopted, the future .of Anglo-:~ish
relations might have been different. He carned the polItIcal
7
part of his proposal and failed with the ecclesiastica1.
The
Irish parliament was brought to an end. The private owners
of boroughs were compensated at heavy expense. A hundred Irish members were added to the British house of commons, and twenty-eight Irish lay peers, elected for life, with
four ecclesiastical peers, were added to the house of lords.
An Irish peer, not serving in the British house of lords,
might be elected to the house of commons by an English but
not by an Irish constituency - an arrangement afterwards
taken advantage of by Lords Castlereagh and Palmerston.
Pitt, however, had no idea that an absorption of Ireland
into a United Kingdom alone would solve the difficulties in
that country. The political union was only the first step in
a series of reforms which he hoped to carry, and a preliminary step only. Those that were to follow were expected
to bring in the really constructive results, and of th~se
catholic emancipation, the establishment of complete polItical equality for catholics, was the essential introductory
measure. It was with this understanding that the union
had been adopted in Ireland. Pitt made no definite pledge,
but the cabinet did allow it to be understood that catholic
relief was to follow. In this matter, however, the policy of
the ministry came into collision with the obstinacy of the
king. Geo~ge III was violently opposed on religious
grounds. He believed also that, as he had sworn in his
coronation oath" to maintain to the bishops and clergy of
7
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the re~lm and the churches committed to their charge all
such rIghts and privileges as by law do and shall appertain
to t~em or an~ of :hem," he should be guilty of perjury if
he YIelded. PItt dId not handle the crisis with his earlie
skill, and found himself obliged to resign. The stand
George IlIon this question is the last serious case which
has occurred of the interference of the royal prerogative
with a policy deliberatel! formed by the responsible ministry
of the crown. Other mstances of interference are to be
noted but they are of minor importance. By this interference much needed catholic emancipation was postponed for
nearly thirty years.
The. ministries w~ich follow one another at comparatively
short Ill~ervals u.nhl. 181~ present in their policies no points
o~ e~peclal c~ns.htuhonal interest. When Pitt became prime
mmlster agam III 1804, he was anxious to include Fox in his
cabinet, but the king positively refused, and the ministry
was formed without him. On the death of Pitt however
in 1806, his. ministr! crumbled to pieces and the king found
no alternatIve pOSSIble but to accept the ministry of "all
the talents" with Fox as foreign secretary. When Pitt
r:signed in 1801, he had promised out of sympathy for the
km~, who had been threatened with serious illness by his
anXIety over the catholic question, that he would never
~ring forward the measure again so long as George should
hve. In 1807 the king required a similar pledge of Lord
Grenville's ministry, in view of a measure they proposed.
They refused to give the pledge and resigned. For a short
time in this interval of shifting ministries the whigs were in
office, but in 181~ Lord Liverpool's tory administration of
fifteen years began.
.
Before this date, however, the reign of George III had
really closed. He had been subject to occasional attacks
of mental disease, during which he was incapacitated for
any share in public business. From the earlier ones he had
shortly recovered, but the attack of 1810 was permanent,

o~
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and the regency to 18~O is one of the longest in English
history. At the time of the king's illness in 1788 a debate
of considerable constitutional interest concerning regencies
had taken place. In earlier times the great council had had
some share, though not definitely defined, in the appointment
and regulation of regencies. Its successor, the parliament,
particularly during the age of special parliamentary activity, the fifteenth century, had assumed a wider function.
From the precedents of that time it might be fairly argued
that the sole power to appoint the regent, as well as to
define the limitations under which he should exercise the royal
prerogatives, resided in parliament, and that no person, not
even the direct heir to the crown, could claim the place of
right. By statute in the reign of Henry VIII the king was
given the power, as if he did not otherwise possess it, to
appoint a council of regency for his successor, if one should
be needed, and he did appoint such a council for his son
Edward VI, but the arrangement which he made was somewhat changed after Henry's death.
This was the question at issue in 1788. It had been the
Hanoverian fashion for the prince of Wales to be opposed,
sometimes bitterly opposed, to his father, and to head the
parliamentary opposition to the cabinet in office. In 1788,
the future George IV was in dose alliance with the whig party
leaders, who were out of office and eager to take the place
of Pitt's ministry yet only five years old. It was commonly
believed that if the prince of VV' ales became regent the whigs
would come in by as sudden an act of prerogative as that
by which Pitt had been appointed by the king. They therefore argued that the place of regent was his of right and
with the full powers of the king, and that parliament's
function was limited to deciding when the regency should
begin. This claim, though strongly argued, received little
support from history or in the public opinion of the time.
Pitt, who evidently believed that still, as in his own case, a
political party with the support of the king could retain
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power against the will of parliament, argued with general
agreement that the right of parliament was complete to do
whatever it should think best in the case. Even the prince
of Wales was moved by the weight of opposition to declare
through his brother, the duke of York, in a formal statement
in the house of lords, that" he understood too well the sacred
principles which seated the House of Brunswick on the
throne, ever to assume or exercise any power, be his claim
what it might, not derived from the will of the people, expressed by their representatives and their lordships in parlia'ment assembled."
The principles for which Pitt had argued were applied in
the reg~ncy bill which was passed in February, 1811, in spite
of conSIderable opposition and the formal protest of the sons
of George III. 8 The prince of Wales was made regent, but
under some limitation upon his exercise of royal prerogatives.
It was expected again that the tories would be at once turned
out of office and a whig ministry formed. Such an arbitrary
exercise of the king's power would have been acquiesced in
without serious opposition, even at that date, notwithstanding the great progress which had been made since 1788 in
the understanding of cabinet government. The prince at
once, however, began to look at things from the standpoint
of the king, instead of the heir, and no change of ministry
was made. During the rest of his life he proved himself as
~horoughgoing a tory as his father had been. One chang.e
III the arrangements made for regencies should be noticed.
In early times it had been customary to appoint distinct
councils of regency with a special responsibility to parliament. When the responsible relation of the cabinet to the
government of the country began to be perceived, it was
~een that this special council was no longer necessary and
It ceased to be a feature of the later regency acts.
Not merely was the function of the cabinet by this date
'better understood, but the necessity, against which almost
8
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the whole eighteenth century had protested, of the office of
prime minister as well. This understanding is well stated in
a letter of Lord Melville's in 1803, explaining Pitt's views
about entering the Addington cabinet. Lord Melville said
that Pitt had" stated not less pointedly and decidedly his
sentiments with regard to the absolute necessity there is in
the conduct of the affairs of this country, that there should
be an avowed and real minister, possessing the chief weight in
the council, and the principal place in the confidence of the
king. In that respect there can be no rivalry or division
of power. That power must rest in the person generally
called the First Minister, and .that minister ought, he thinks,
to be the person at the head of the finances. He knows, to
his own comfortable experience, that notwithstanding the
abstract truth of that general proposition, it is noways incompatible with the most cordial concert and mutual exchange of advice and intercourse amongst the different
branches of executive departments; but still, if it should
come unfortunately to such a radical difference of opinion
that no spirit of conciliation or concession can reconcile , the
sentiments of the minister must be allowed and understood
to prevail, leaving the other members of administration to
act as they may conceive themselves conscientiously called
upon to act under the circumstances."
Pitt's experience very likely led him to an earlier perception of the true place of the prime minister than was general,
but in the first decade of the nineteenth century we may
consider the cabinet system in fulL operation, though it is
some time later still before any intelligent account of it as a
whole was put into print. It was Pitt's long ministry, the
clearness with which he recognized his position, the absence
from his cabinet of any rival in intellectual ability, the tact
with which he determined relations with the king, and, it
must be added, the national centralization which came with
a time of war, all these together which brought the modern
office of prime minister finally into existence. With it came
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also more clearly than before cabinet solidarity and the exclusion of the king from practical government. When the
cabinet must follow the prime minister as a. unit, and when
t~e ~ing can no longer interfere with the policy of the prime
mllllster through members of his cabinet who hold a position
independent of him, the modern system is in operation.
Th., close of the struggle with Napoleon in 1815 marks
the begi~ning of a new age in English history. As we study
the detalls of that transition, it seems to us almost as if
we passed at a single step from conditions as strange to us
as the eighteenth century is into conditions and atmosphere
much more familiar and modern. Partly this feeling is due
to the ap?~a.rance in public life of a group of young men
whose actIVItIes and those of their slightly younger contemporaries form a part of the familiar tradition and even
the personal knowledge of men still in middle life. It is also
due in part to the fact that the results of the economic
revolution now begin to make themselves distinctly visible in
the political sphere, and these are results which have gone
~n with increasing influence until they really dominate public
lIfe at the present day. It is certainly in some of its determining qualities more truly a contemporary than a Georgian
atmosphere into which we pass in 1815.
Especially interesting is the group of new men who had
then just taken their places upon the political stage or were
soon to do so. Brougham, Palmerston, Sir Robert Peel, and
Lord John Russell were already in parliament, and Palmerston and Peel had begun their official careers; the former was
thirty-one and the latter twenty-seven. William Cobbett,
like Robert Owen, was considerably older, but his career of
reform without reserve, in which he particularly represents
certain of the results of the economic revolution, does not
begin until 1816. Younger, all born after the opening of
the nineteenth century, but shaped by the new influences and
soon to begin their great careers, were Richard Cobden, John
Bright, Gladstone, and Disraeli. Upon most of these, upon
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Peel, Cobden, Bright, and Gladstone at least, the forces created by the new social and political movement had as profound effect in some -ways as upon Cobbett and Owen. It
is through their work indeed that these forces first come to
political expression. It is interesting to note that in the
history of the United States the age is in the same respects
a new one, and characterized also by the appearance in
public life of the group of new men who dominate the middle
generation of the century, Calhoun, Webster, Clay, John
Quincy Adams, and Andrew Jackson, whose career and place
in public life is r:t0t unlike the duke of Wellington's in
England.
Far greater, however, was the effect of the economic
changes in the general life of the time than any which shows
itself in the activities even of the leaders of political affairs
in the new period. The war had been a time of apparent
prosperity. Rapid sales with high prices had prevailed;
commerce and manufactures had expanded and wealth had
been rapidly accumulated. But the prosperity had been
somewhat artificial and, with the removal of the peculiar
conditions created by the war, it declined, and economic distress became general among the less well-to-do classes. The
years which immediately followed the close of the war were
filled with unrest and agitation, partly economic owing to
real destitution among ·the working classes, and partly due
to a desire for parliamentary reform or more revolutionary
changes in the direction of socialism. Parliament was still
in the hands of the aristocratic portion of the nation, chiefly
the land-owning class, and the policy which was adopted
towards agitation was one of harsh repression. There was
some extravagance of word and action on the part of the
radical elements, and these were held to justify the use even
of force, amounting in one case to what became known as the
Peterloo massacre. New acts were passed against sedition,
limiting the right of public meeting and of the using of arms,
and increasing the severity of existing laws, and the writ of
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habeas corpus was suspended. 9 But it soon became evident
that the social changes of the last decades had created a new
type of workingman not so easily held down. The agitation
continued notwithstanding all efforts at repression, and soon
began to find spokesmen in the house of commons. It has
been said that the first great radical victory won in parliament was the repeal in 1824 of the combination laws, the laws
under which combinations of workingmen to better their
condition were held illegal.
But by 18~4 the indications were already clear that the
first great reform age of the nineteenth century was opening.
The ministry of Lord Liverpool as reconstructed in 1822--23,
though tory, was a reform ministry, if reforms did not cut
too deeply into the constitution. Changes in the criminal
law had long been urged. About two hundred capital crimes
were contained in the criminal code of the early nineteenth
century, most of them inherited from the middle ages.
Thirty-five kinds of forgery were punishable with death, as
well as many slight offences like petty larceny. While
in actual practice so severe penalties were not exacted, the
whole code needed reconstruction. TIns was given it between ISQ2 and 1830, and the death penalty left on the
statute books only for serious crime. The procedure of
criminal trials was at the same time simplified.
Financial reforms important in themselves, and even more
important as opening a long series of similar reforms, were
adopted. The navigation laws, many centuries old, might
be abandoned under reciprocity treaties with any nation
which would grant a like concession - the practical end of
the system. The corn laws, also of long standing and
strengthened at the end of the war as a protection to national
agriculture, which did at that time need assistance, were
modified and their wisdom sharply challenged. More important still, the general protective system was attacked.
No attempt was made to bring in free trade, but progress
9
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was made towards that result. Tariff duties were lowered,
in some cases very decidedly lowered, on a long list of articles,
and absolute prohibitions removed, of manufactured goods
and especially of raw materials. Bounties on exports and
prohibitions on the emigration of workmen were abolished.
A large beginning was made but the way was still long to
free trade, and yet enough had been dOh" to allow the evidence of facts and experience to accumulate.
More striking in the popular judgment and equally essential to future progress were the steps taken towards religious
toleration. During the reign of George III, from 1760 to
18'~0, both protestant and catholic dissenters had been relieved of many disabilities. These had concerned, however,
matters of religious belief and practice rather than political
status. The test and corporation acts of the seventeenth
,century still remained enforceable in law, though they were
in practice generally disregarded and annual acts of indemnity passed to relieve from penalties those who had violated them. They were at last repealed in 18~8. In the
next year the even more important" catholic emancipation
act" was passed. 10 The union with Ireland had increased
greatly the proportion of catholics in the population for
which it was the duty of parliament to legislate, and forced
into attention the injustice of the existing laws. The increasing agitation in Ireland, led by Daniel O'Connell,
brought the cOlUntry to the verge of civil war. The change
was carried by the tory ministry of the duke of Wellington
in 18~9. At first George IV declared as violently as his
father had done that he would not consent, but he was compelled by the force of circumstances to yield - the last occasion on which a British king threatened to thwart a measure
to which the cabinet had agreed. The act of emancipation
admitted catholics to both houses of parliament and to all
public offices, local and national, except avery few. Comparatively little yet remained to be done in this direction,
10
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but Jews were not admitted to parliament until 1858, nor
nonconformists on equal terms to the universities until 1871.
Meantime a general popular demand had sprung up for
a reform, more important from a strictly constitutional point
of view and more difficult to carry. the reform of parliamentary representation. Generally recognized as necessary
for two generations, and many times brought forward in
parliament by one advocate or another, it now became an
object of increasing agitation among the people, but its
serious consideration by the parliament which had granted
catholic relief was prevented by the necessity of a general
election on the death of the king. George III had died in
185W, though his reign had really ceased in 18io upon his
permanent disability. In the severe struggles through which
the nation had been called to pass after 1790, the king had
shown himself so thoroughly at one with his people in sentiment and purpose and so devoted to the national cause that
he had won a degree of affectionate regard hardly before obtained by any English king. His son, George IV, inherited
none of this regard, either personal or political, but on the
contrary his moral character and his ignorance and lack of
interest in matters of government made him the least respected of kings. He was succeeded by his brother, William
IV, who was equally ignorant of public affairs but who retained his whig principles, and was more conscientious about
the duties which should fall to a king and more scrupulous
to regard the limitations of his constitutional position.
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UNEQUAL REPRESENTATION

CHAPTER XVIII
THE AGE OF REFORM
The necessity of the reform of parliamentary representation had been almost forced upon the attention of thinking
men by the corrupt practices of the eighteenth century.
Lord Chatham denounced the existing system severely in
1766, and again in 1770. In 1776 Wilkes introduced a bill
making extensive changes, but he could not get a division
upon it. In 1780 the duke of Richmond fared no better with
a bill which went farther in the way of change than parliament could be persuaded to go for more than a century
following. The younger Pitt made motions in the house
looking to reform in 1789l and 1783 without success and, as
prime minister, in 1785 failed to obtain leave to introduce
a bill making very considerable reforms. He proposed to
purchase at the expense of the state, as it was then thought
justice demanded, the rights of private owners and borough
corporations in nearly fifty boroughs and to transfer their
representation to London and the counties. This was Pitt's
last attempt, but others took up the rather hopeless effort:
Flood in 1790, and in 1799l Grey, afterwards earl Grey, so
long identified with the reform, and again in 1793 and 1797.
It was nothing more than natural that the French revolution,
with wha't seemed to many the excesses necessarily brought
on by its democratic tendency, should lead to a reaction
against any plan which appeared to have similar tendencies,
and it required many years to remove the fear of the results
of reform from the minds of statesmen who had had their
training in the period of struggle. The subject was brought
forward in vain in 1809, in 1810, in 1818, and in 1819.
Lord John Russell, who had so much to do with the passage
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of the reform bill of 1839l, made his first motion for the purpose in 18910 and repeated it in 1829l, 189l3, 189l6, 1828 and
~830. Meantime attempts had been made by others, and
It was clear that a great weight of public opinion was collecting behind the effort.
The result of the industrial revolution in creating a more
democratic spirit had greatly increased the public support
which could be relied on for a measure of reform, but the
argument against the old system had long been complete.
No change had been made in the election laws since the
fifteenth century, and members were still elected from the
counties by the votes of the holders of freehold land of the
annual value of forty shillings, and from an arbitrary list
of boroughs, long regarded as fixed, in which the right of
suffrage was defined in widely varying ways as each borough
had originally determined for itself. Glar-ing inequalities
had always existed in the relation of representation to population, to some extent in the counties and to a great extent
in the boroughs. The puritan reformers had dealt with this
matter in the modern sense, but their measures were not continued, and the inequalities, especially in the case of the
boroughs, were greatly increased by the changes in population which followed the industrial revolution. Large new
towns arose which had no representation. Old boroughs
lost population heavily. Old Sarum with no electors, Galton
with seven, and Tavistock with ten, returned each two members, while Manchester and Birmingham had none. Ninety
members were sent by forty-six places with less than fifty
electors each. "\IV orse even than this, the decline in population, combined with limited rights of suffrage, had put many
boroughs sending members to the house of commons completely into the hands of neighboring great landowners who
either controlled the election through their ownership, the socalled pocket boroughs, or found it easy to buy the required
number of voters, the rotten boroughs.! The duke of New1
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castle nominated eleven members of the house of commons,
Lord Lonsdale nine, Lord Fitzwilliam eight. Six peers together sent forty-five members. N early half the membership
of the house represented in this way private interests rather
than a public constituency.
Early in November, 1830, after the parliamentary election
or that year, the same Earl Grey, who had been a leader in
the eighteenth-century attempts, expressed in debate in the
house of lords the hope that this reform might not be long
delayed. The prime minister, the duke of Wellington, answered in absurdly extravagant praise of conditions as they
were, saying among. other things that if he had been called
upon to form legislative instit.utions for any country he
could not hope to do as well as t.he existing institutions. or .
England, " for the nature of man was incapable of reachlllg
such excellence at once." These words proved the spark
which fired the train and revealed how broadly preparation
had been made in the public mind for a decided change. On
the fifteenth of November, YVellingt.on's ministry was defeated
in the house of commons on a question of finance and resigned. The king sent for Earl Grey ~ho formc~ a whig
ministry and went on wit.h the session wIthout. asklllg for a
new election. The house of commons had nominally a tory
majority, but public opinion had declared itself so c~ca~ly
for reform that there seemed a chance of securing a majorIty
for it without an appeal to the country.
The bill was introduced on the first of March by Lord
John Russell, who for twenty years had advocated a measure
of the kind in speeches and motions in the house of commons.
It passed its first and second readings, but on. the second
reading the majority in its favor was only one III a vote of
over six hundred. In parliamentary practice a small majority on the second reading is considered a defeat. The
passing of the second reading means that the house adopts
the principle of the bill, but the details have still to be settled
in committee of the whole, and experience shows that more
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members are ready to accept the general principle of any
measure than will agree together on all the details. This
proved to be the case at this time, and on the nineteenth of
April the cabinet was defeated by a majority of eight on an
amendment to the bill. Then the ministry appealed to the
country. Parliament was dissolved and a new election
ordered, which was held with electoral reform as the chief
issue of the campaign. The election was one of unusual
excitement and of clear determination on the part of the
reformers. Some pocket boroughs even were carried against
their owners, and a great majority for those days was secured for the government. So quickly was all this done
that on June 24 Lord John Russell introduced practically
the same bill again, and its second reading was carried on
July 8 by a majority of one hundred and thirty-six, and on
September !21 it was finally passed by a majority of one
hundred and nine. The house of lords was naturally opposed to a measure which seemed about to destroy the
political influence of the aristocracy, but the reformers made
a brilliant defence, and it was only after one of the ablest
debates in the history of the house that the bill was rejected
by forty-one majority in a vote of three hundred and fiftyseven. The defeat of a government measure in the house of
lords does not call for the resignation of the ministry and,
sustained by a vote of confidence immediately passed in the
house of commons, the cabinet decided to prorogue parliament in order that a new session might allow the reintroduction of the bill.
In the interval between the two sessions the public excitement reached the highest point that had ever attended any
question before parliament or perhaps that has ever been
known since that time. All measures familiar in English
and American politics to impress public opinion upon the
legislature were employed, monster meetings, impassiQned
speeches, processions and petitions, newspaper articles and
pamphlets; in places there was even rioting by the more
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radical supporters of the bill who expected larger results
from it than it really produced. The house of lords met in
the new session under no misunderstanding as to the temper
of the majority of the nation.
On December 1~ a new bill was introduced considerably
improved by the experience of previous debates, and after
another thorough discussion was passed by the commons on
March ~3 and sent to the house of lords. Everybody knew
that now the real battle was to come, and the pressure on the
lords was tremendous. It was generally understood that
King William IV had agreed, though with reluctance, to
create a number of whig peers large enough to carry the bill
through the house, if this should prove to be the only way
in which it could be saved. On the other hand, it must not be
forgotten that the country had hardly yet recovered a reform disposition from the reaction which the extravagant
policies of the French revolutionists had caused, that their
excesses were still fresh in mind, that only two years before
there had been another outbreak of revolutions on the continent, and that this measure seemed to strike at the very
foundations of government as they had existed for centuries,
a belief which the radical supporters of the reform bill did
nothing to remove. The mind of a conservative aristocracy,
naturally timid of experimenting with the unknown, had
some defence for itself on this occasion.
Public pressure and the known plans of the government
were, however, too strong for many minds in the house,
which were wavering either in opinion or as to the best policy
for the lords to follow. When the vote on the second reading
was taken, it proved that seventeen peers had changed to the
affirmative, that some, including Wellington, had stayed
away, and that a net gain had been made from among the
absentees of 183l. The second reading was passed by a
majority of nine. The.£ate of the measure was, however,
undecided because it had yet to undergo the dangers of
amendment and of adverse votes in committee of the whole,

and in reality such a vote was carried against the ministry
on May 7.
It was now evident that the number of whigs in the house
of lords mu~t be increased to a working maj ority ox- the bill
be abandoned, and the cabinet asked of the king the fulfillment of his promise to create peers, offering him the alternative of their resignation. It seems clear now that the king
had never agreed to increase the m.embership of the house of
lords by so large a number as the ministers thought necessary. He was himself conservatively minded and somewhat
afraid of the reform, though on the whole loyal to the ministry, as his constitutional position demanded. When
brought face to face with the necessity of swamping the
majority in the house of lords in order to carry the bill, he
could not bring himself to act and instead accepted the resignation of the cabinet.
It then became the practical question whether the tory
party in support of the action of the king could form a
cabinet which would be able to carryon the business of the
country, including some measure of electoral reform which
it was now clear to everybody must be adopted. The duke
of 'Vellington made the attempt to construct the ministry,
but Sir Robert Peel, who was indispensable, and others refused to serve; the house of commons passed a vote of confidence in Lord Grey's cabinet by a large majority; and
renewed public excitement gave warning of trouble. After
a few days of hard effort, Wellington was obliged to inform
the king that he could do nothing and advised him to recall
Earl Grey. William was forced to yield, though yielding
meant agreeing to the cabinet's demands. He attempted in
vain to persuade them to consent to important modifications
of the bill, but he gave them his promise in writing to create
as many peers as might be necessary. Then of his own
motion he took a further step of more doubtful propriety
constitutionally which, though not objected to at that time,
certainly would be today, by directing his private secretary
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to suggest to 'V ellington and certain others that all difficulties would be removed by their absenting themselves from
the house when the vote took place. This course had been
already resolved upon by many and the bill was finally allowed to pass by a large majority.2
It has seemed worth while to relate the history of this
episode in such fulness beca:use there is n~ case in w~ich
are illustrated in so many points of detaIl the practIcal
workings of the cabinet system of government by a responsible ministry, which is the especially characteristic result
in the constitution whose historical development we have been
following. From 1832 to the period of stress occasioned
by the world war, the operation of this system rema~ned
the same with only slight modifications, which will be notIced
later. The relation to one another of three of the great
factors in the government is clearly broug~lt out in the history of the passage of the reform bill and that of the fourth
is implied. The king, the lords, and the cabinet are shown
as they operate together, not of course in the ordinary
business details of administration, but in the higher determination of government policy and the foundation of all
in the house of commons is indicated.
The king has ceremonial and social functions to perform
which are of great importance in an old society which, however democratic politically, is still aristocratic in social spirit,
but in the determination of government policy upon any
measure his position is fairly shown in the relation of William
IV to the passage of the reform bill. He strongly disliked
some details of the measure and repeatedly tried to persuade
the cabinet to change them without success. The king cannot insist that the ministry change the details of a measure
to make it accord more nearly with his own views. He may
present his views to the cabinet, either orally through some
member or in writing, and urge their acceptance, and they
will always be considered respectfully and fully. In matters
2
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of form, which may indirectly involve matters of substance,
as in the famous case of the note of Lord Palmerston's government to Washington on the Trent affair in our Civil
"Val', which was modified at the suggestion of Queen Victoria,
or in unessential details, the advice of the sovereign may
often be accepted, but if the cabinet decides against his views
he must yield.
In \Villiam IV's time when the ministry asked of the king
an act to which he was strongly opposed, in order to change
the maj ority in the house of lords, it was thought his right
to accept their resignations and to try the experiment of
forming a government which would not require such an act
of him. But when the leaders of the king's way of thinking,
from whom the new cabinet must be made, came to the conclusion that no government could be formed which could carry
on the business of the country, then the king had to abandon
the attempt. It is hardly likely that any student of the
British 'constitution would deny the king the same right
at the present day, but the elimination of the king from
the practical government of the country in thought and
habit has gone so far since 1832, that it is exceedingly
doubtful if any sovereign will ever try the experiment again.
The attempt would be from the start so hopeless and public
excitement so great, for it would only be made on a question
of great importance, in which the nation would be intensely
interested, that the king would probably always yield rather
than take an appeal against the cabinet.
It may be said without qualification that 'William's conduct
in allowing his view about the reform bill to become known
would be thought improper in a sovereign of today. It must
be noticed, however, that his act in sending a letter to opposition members of the house of lords differed very decidedly
from the similar act of George III against Fox's India bill
in 1783, in that it was in support of the policy of his government while George's was an attempt to defeat the cabinet.
Theoretically the king is supposed to have no political
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opinion but that of his ministers, and it would be a serious
breach of etiquette for an English political speaker to quote
the king in support of his argument. This principle is very
correctly stated in a letter of Edward VII's which has been
published. When he was asked in writing as to the truth
of a rumor that he was opposed to any change in the policy
of free trade, he replied: "The king never expresses any
opinion on political matters except on the advice of his
responsible ministers, and therefore the statement must be
inaccura:te."
The only political function which the king can perform is
to support his cabinet loyally and completely in such ways
as are possible to him, which are not many. The three rights
which, fifty years ago, Bagehot attributed to the crown,
" the right to be consulted, the right to encourage, the right
to warn," amount to no more than this, though they seem
to allow some room to influence actual government. Much
was said during the reign of Edward VII of the activity of
the king in the field of foreign relations, and it is quite possible that he may often serveas a particularly useful ambassador because of the peculiar access he may have to the inner
circles of a foreign government. As Mr. Gladstone has said:
"personal and domestic relations with the ruling families
abroad give openings, in delicate cases, for saying more, and
saying it at once more gently and more efficaciously than
could be ventured in the more formal correspondence and
ruder contacts of governments." It is certain, however, that
in such a mission the king could take no position which had
not been previously agreed upon or which was not in harmony with the policy of his government.
The last work which was necessary in bringing the nominal
sovereign into so complete harmony with the real sovereign
in the practical carrying on of government was done by
Queen Victoria in the course of her long reign. Her letters,
which have been published, reveal in how many ways and with
what sympathetic understanding this work was carried on,

and Queen Victoria's personal place in the future history of
England may very likely be determined more by her assistance in this development than by anything else she did. So
entirely is the British sovereign at present in harmony with
the constitution that it is very possible that the question
of the government's remaining in name a monarchy or being
changed in form into a republic will be determined by other
than political considerations.
More decided and dramatic changes have taken place in
the relation of the house of lords to the other factors in
government than in the case of the kingship, and yet all the
changes which have occurred were virtually involved in the
position of the house as it -was revealed in the struggle over
the reform bill. That struggle clearly showed that the lords
might safely oppose the popular wm, as expressed by the
h9use of commons, to a certain point but not beyond it. A
!first rejection of any bill was clearly their constitutional
right, an appeal to the people with the question: Is this your
deliberate and mature desire? A second rejection, after a
general election upon the specific question had declared the
popular will unmistakably, or after it had been clearly
declared in any way, would be of more doubtful propriety;
and a third rejection after continued evidence of a national
determination would certainly have endangered their historical position. What followed, the determination to coerce
the house by the creation of peers, the failure of the king's
attempt to avoid the necessity, and the final acceptance of
the bill, as the only way of escape, revealed for the first time
the fact that the long progress towards the realization of the
sovereignty of the people in government had overcome the
aristocracy as well as the king.
A general understanding of this fact was however only
slowly reached. A few years later, on the repeal of the
corn laws, the protectionist legislation in the interest of
the landlord class, the house of lords was strongly tempted
to resist the reform. Only the great influence of the duke of
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Wellington, who explained to the house clearly and for the
first time the powerlessness to which it had been reduced in
the constitution, prevented a repetition of the experiences
of the reform bill. From that time on to near the end of
the century, it was the custom to say that the house of lords
served the purpose of a brake on the wheel of too rapid
advance, served to make sure that a reform was really demanded by the mature judgment of the country. Before
the close of Victoria's reign, however, the complaint became
very frequent that the brake was applied only to the measures
of a liberal ministry, never to those sent up by a conservative
cabinet. Although the liberals during these years had raised
more men to the peerage than the conservatives had done, it
had yet been found exceedingly difficult to keep a family
liberal in the atmosphere of the lords. The earl of Rosebery a few years ago declared in a speech that in his experience a'S liberal leader of the house, since the disruption of
the party caused by the home rule bill, he had never been
able to count with certain confidence on more than thirty
votes in a membership of over six hundred.
It was a growing sense of the unfairness of this situation
and of the danger of a permanent rej ection of some important measure with its probable effects in public excitement,
enforced and deepened by recent experiences in the adoption
of tax reform measures, that led to the passage of the parliament bill of 1911. If we regard the English constitution
with special reference to the character of its long historical
developme..nt, there is nothing revolutionary about this measure. It takes away the power of the house of lords to postpone for more than two years the enactment of a bill passed
by the house of commons which it has been made clearly
manifest during that time that the public opinion of the
nation d.emands. This is doing no more than to describe
in statute form, with the time of delay definitely measured
out, the position which the passage of the reform bill of 1832
had shown was really that of the lords in the constitution,

and this position was clearly the logical result of the previous
development. The power of the lords was as much involved
in the seventeenth-century struggle with Charles I and James
II as was that of the king. The final triumph of the sovereignty of the people demanded as complete and cordial a
recognition of the results from the house of lords as from
the crown.
The position of the cabinet during the nineteenth century
both in ordinary action and -in times of crisis is illustrated
with equal fulness in the passage of the reform bill. This
date, 183~, is the earliest to which we can assign with certainty the completion of the cabinet system in all its working
details, though it is very likely true that a somewhat earlier
test, had it been applied, would have found its practical
operation as fully understood. The reform bill was a government measure. That is, it was framed by the ministry,
introduced by one of its members, and remained in his charge
during its passage. If it should be defeated in the house of
commons, or if an amendment upon a vital point should
be carried against the ministry, then the cabinet must either
resign or appeal to the country for its support upon the
issue by dissolving parliament and bringing on a general
election. A new election can be the cabinet's choice only
under a heavy responsibility. An appeal to the country
upon insufficient grounds, without some evidence of general
support, or merely to save the ministry time, would be sure
to be followed in the election by severe condemnation, but in
this case the government had every reason to believe that the
country was behind it, and the event proved the opinion
correct. A greatly increased majority for the cabinet was
returned by the electors, and the vote was considered a mandate from the country to go on with the measure.
On the defeat of the second bill in the house of lords,
the case was different. An election had lately been held
and the government had still a large majority in the commons.. An appeal to the countr), was unnecessar), and woulq
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have been improper. Instead the cabinet prorogued parliament to permit a reintroduction of the bill in a new session.
'Vhen the government was again defeated on an amendment
in the lords, matters came to a crisis which illustrates the
action of the cabinet at such a time. In asking the king to
take a step, the creation of peers, which it was known that
he was very reluctant to take, the prime minister offered
him at the same time the alternative of the cabinet's resignation. At that time, whatever might be done today, the king
chose that alternative, but while the attempt to form a
cabinet of the opposite party was made, the old cabinet remained in office and carried on the routine business of the
government. When the king was obliged to admit that his
attempt had failed, it resumed its position as cabinet with
reference to parliament, but now with .the certainty that its
advice would be accepted by the king. The crisis reveals
also what it is in the British system which keeps a cabinet in
power or turns it out of office. It is its ability or inability
at any given time to determine and direct the policy of the
government. If the house of commons will do business with
the cabinet, then it goes on; if the house of commons will
not do business with it, no other power can maintain it in
office. If a ministry should attempt to retain power in the
teeth of a hostile house of commons, the business of government would shortly fall into chaos and the attempt would
mean revolution. But with the house of commons and the
opinion of the nation against it, no ministry would ever make
the experiment. This is the whole theory of government by
a responsible ministry. The house of commons reflects the
opinion of the people in regard to the policy proposed by the
government and its judgment, which is the judgment of the
nation, is final in the question before it.
The constitutional position of the house of commons has
been already clearly indicated. It supports the ministry so
long as the policy of the ministry has the support of public
OpInIOn. In times of crisis it may hold up the hands of

the cabinet by a direct vote of confidence, which is equivalent
to a formal declaration to all opponents that the country is
behind the government's policy. If public opinion turns
against that policy, corresponding changes will take place
in the house of commons and then in a crisis conceivably the
house may adopt a vote of want of confidence which is a
formal declaration to the cabinet that it has lost the support
of the nation and should resign. If the ministry should
prove unwilling to resign, or an attempt be made to bring
into office a ministry which does not have the sanction of the
people, the house of commons would refuse to allow any
items of its policy to be enacted into law, and it would be
unable to go on. It is also of course the business of the
house of commons to discuss the measures proposed by the
government and to amend and improve them, but this is a
duty which it still shares with the house of lords.
The results of the reform bill of 1832 disappointed both
its friends and its opponents. It was not followed by the
consequences which had been hoped or feared. Most pocket
and rotten boroughs had been disfranchised and seats had
been given new centers of population, and these were changes
which had been desired. Fifty-six boroughs were disfranchised and thirty lost a member each. Twenty-two
large towns, including some London districts, were given
two members each and twenty others one. Sixty-five seats
were added to the county representation. As to the right of
voting, a common borough franchise was created for all occupiers of premises of the a~nual value of ten pounds, and in
the counties the old forty shilling freeholders were reinforced
by the addition of copyholders and leaseholders and of tenants at will paying fifty pounds rent per annum. But
though the number of voters had been increased by about
fifty per cent, no important change was manifest in the character of the membership of the house of commons, and no
evident progress had been made towards democracy. Corrupt voting was not entirely extinguished, difficult formalities
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in the process of registration kept down the number of voters,
and the natural local influence of family and property combined with all the rest to reduce the significance of the reform.
Its permanent importance proved in the end to be less in
the immediate change it made than in introducing the possibility of change. It was the first giving way of the old
aristocratic system in any material matter and it opened
the door to all that followed. The radical supporters of the
bill were not satisfied with the concessions which that measure
secured and it was not long before agitation began for supplementary reforms. The agitators had much material to
build with in the rather general discontent of the working
class, discontent which was quite as much due to economic as
to political conditions.
The agitation, which reached its height in 1839, is known
in history as the chartist movement from the so-called People's Charter in which the radical demands were stated. 3
These were six in number: universal manhood suffrage; vote
by ballot, to prevent intimidation; annually elected parliaments, to maintain the responsibility of members; payment
of members of the house of commons, to make possible the
election of poor men; the abolition of the property qualification for membership in the house, for the same reason; and
the formation of electoral districts of equal population.
The movement was a failure. N one of the demands set
forth in the charter was granted by parliament, but the
agitation did not cease in other ways. The democratic
cause won gradually more and more support among the
classes which controlled parliament, and the programme of
the People's Charter may be taken as an epitome of the progress since that day. Three of the demands, the second,
fourth and flfth as given above, have been fully secured; and
before the close of the century, the first also, with very
slight exceptions which have now been swept away and the
limitation implied in the word manhood dropped as well,

The sixth has been fully obtained in principle and in practice
as nearly as some peculiar difficulties of the situation allow.
The third has not been secured in form, but the possible life
of a parliament has been reduced to five years, and the responsibility of members to their constituents more indirectly
but sufficiently secured. The leaders of the movement of
1839 'Would be astonished at the England of today, if they
could return to it, and would be obliged to say that, accordto the standards which they proclaimed, it is a democracy,
and that in some .things which they had at heart, the legal
protection of the workingman for instance, progress has
gone far beyond their wildest dreams.
The interval of thirty-five years between the first and second reform bills was a period of many changes. A good
proportion of these were economic or social in character and
not strictly constitutional, but the more important may be
named as indicating the general spirit of the epoch. Colonial
slavery was abolished, with compensation to owners, in 1833.
In the same year a beginning was made in legislation in
favor of national education. The beginning was difficult
and small, because education was in the hands of the various
religious bodies and jealously guarded. It consisted merely
in a grant of £5'l0,000 to aid school building, but from this
beginning was framed before the end of the century a system
of national schools and popular education revolutionary in
comparison with anything that went before it. Factory
legislation, regulating hours and conditions of labor, had
already begun and was now extended, leading on by degrees
to the present extensive system of regulation and protection.
A new poor law was adopted in 1834. The navigation laws
were repealed in 1849, and the corn laws and protective
tariffs before 1850. Penny postage and the. postage stamp
were introduced in 1839, and the postal savings bank in
1861. Much of parliament's time was occupied by Irish
troubles and Irish agitation, without significant result.
Of changes between 183fl and 1910 that are to be consid-
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ered constitutional, the most extensive and far-reaching after
parliamentary reform "are those affecting local government,
urban and rural,4 Local government as it had passed into
modern times from the Tudor ages was in theory and form
self-government. It was in fact local self-government if by
that term is meant government free from the interference of
the central power. If, however, the term is taken to imply
the existence of a democratic community government, then it
can be applied to the actual situation only in theory, not in
fact. The accumulation of many powers in the hands of the
justices of the peace, appointive from the local gentry, the
requirement by law of a property qualification for all the
important officers who controlled the counties and supervised the parishes, and the outcome of seventeenth century
history which restored the squirearchy to as great a practical
power in local affairs as the medieval lords of manors had
possessed, all combined to make the local government of the
eighteenth century and down to 1888 thoroughly aristocratic. The government of the boroughs, which were outside the counties, shows similar tendencies. The only interruption in borough history after the middle ages came
from the Quo warranto proceedings of the last two Stuart
kings, and the only final effect of this interruption was to
hasten the process naturally going on which was putting the
control of their government more and more into the hands
of a close corporation. In both counties and boroughs local
government as inherited by the nineteenth century was distinctly undemocratic.
The change was initiated by the success of parliamentary
reform, and ,first in the boroughs. The effect of doing away
with the medieval qualifications for parliamentary suffrage
was to raise the question of the suitablity of the medieval
constitution for other borough functions. Soon after the
refonn bill of 1832 a royal commission of inquiry into borough governments was appointed, and their report was 1014
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lowed in 1835 by the municipal corporations act - the first
step in the process of reform. Fifty years later the third
parliamentary reform bill of 1884 had a similar effect on
rural local government. By the extension of the borough
franchise to the counties it made the old conditions seem
as out of place as the first reform bill had in the boroughs.
In the meantime, a great variety of individual acts had been
passed making single changes, conferring new powers or
creating new offices or new local areas. The result was a
confused mass of local authorities and districts, overlapping
one another and making a "jungle of jurisdictions," a
" chaos of authorities." The process of bringing this chaos
into the present form has been largely one of simplification,
though it has also been one of creation and extension. For
our purpose there is no object in following the hundreds of
particular steps by which the present result has been reached;
the result itself we need to study briefly.
To the American who compares in detail the English system of local government with his own, it still seems to lack
simplicity, and he finds it difficult to form a picture of it
which is at the same time clear and distinct. The details
tend to prevent a general view. Persistence in the attempt
leads to the conclusion that the similarities in the local government systems of the two nations are on the whole more
numerous than the differences, though these are striking.
Perhaps we may say that the English system strikes us as
being very much the result which we should get if we superimposed the local government of the states in which the
county is the local unit upon that of the states in which the
town is the local unit, making a not entirely perfect division between the two units of the functions which would thus
be duplicated. In England there are, however, three local
units one above the other: the county and county boroughs,
which are divided into boroughs and urban and rural districts, these last being in turn subdivided into parishes. In
this scheme the position of London is somewhat peculiar.
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The government of the city, technically so-called, the square
mile extending north from the Thames between the Tower
and Temple Bar, has not been affected by the changes of
the century, and it remains outside the jurisdiction of the
London county council under its own lord mayor. The
remainder of greater London, as one might call it, has been
organized as a separate county under the London county
council, which is formed on the same model as the other
county councils but with somewhat more extensive powers.
This county of London is divided, like the county boroughs,
into boroughs, of which there are twenty-eight.
The county in this scheme of local self-government is not
the historical county, though actually it is so in six cases,
and does not vary greatly in the others, but the" administrative" county, of which sixty-two were formed from
the fifty-two historical counties. The county boroughs were
the towns which had anciently been made counties or which
had, or should attain, a population of 50,000. Of these,
sixty were provided for in the original bill, and there are
now over seventy. They are independent of the counties
but their position and government is practically the same.
In all these the governing body is a council of elected councillors, and of additional aldermen elected for a longer term
by the councillors. In the intermediate division, the boroughs and districts, the government is also conducted by
an elected council, though without aldermen. In the
boroughs this council serves for all borough purposes. The
larger parishes have also councils, and in the smaller business is done by an assembly of all the voters, as in the New
England town meeting.
To the county councils were transferred nearly all the administrative duties which had accumulated in the hands of
the justices of the peace, leaving to these their judicial and
a few other functions. Upon the district councils rests the
chief responsibility for local sanitary matters and the care
of all roads not main highways, which are under control of

the counties. In the parishes civil business has been separated from ecclesiastical, and the latter is in the hands
uf the vestries. In general the matters which fall naturally
to local control are shared in alike by all three local units
in diminishing spheres of authority and responsibility from
top to bottom. No principle of division between the local
units seems clear to one strange to the actual operation of
the system, and in some cases, like care of the poor, the
place of a principle seems to be taken by tradition from the
past. The chief matters under local control are: local
finance, the lower grades of education, sanitation, police
(shared with the justices of the peace), poor relief and
asylums, and roads and bridges. The larger part of the
actual work of government is done by committees, upon
which persons may be asked to serve who are not
members of the councils. The changes which have been
made have not taken the control of government out of
the hands of the upper and upper middle classes, but there
is general satisfaction with the results, and a change in this
respect is always within the power of the body of voters.
To the American the least familiar feature of the English
system is the supervision which is exercised over local government by authorities of the national government. We
need to remember here as elsewhere that the English central
government has to perform the functions both of our national and our state governments. VVe have I believe, however, nowhere anything corresponding to the supervision
exercised over local government by certain of the English
central administrative departments. There are five of
these, each giving its head cabinet rank. The home office
supervises local police and a part of the work of local sanitation, with a few other things; the local government board
has a great variety of duties, including care of the poor,
sanitation and local finance; the boards of education, trade
and agriculture supervise the interests indicated by their
names. These central departments have the power of issu-
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ing orders of a legislative character; they have a right of
veto upon many local proposals; they act through a somewhat elaborate system of inspectors; and one of their chief
functions is to furnish expert advice and assistance in local
enterprises. As the staff in these offices is a permanent one,
and as a tendency has been detected on the part of the local
authorities to rely more and more on their guidance, the
fear has been expressed of the growth of central bureaucratic authority as a result.
It is hardly possible to say that the reforms in the law
and in judicial institutions which followed 183~ are of less
value to the individual than those in local government,
though they are less conspicuous. 5 In 1836 changes were
made in criminal trials by which the accused was given the
. right to counsel and to a more full knowledge of the evidence
against him, and in 1837 further advance was made in limiting the number of capital crimes. Following these acts a
long series of statutes has been passed affecting both the content of the criminal law and procedure in trials in the interest
of humanity and impartial justice. In 190'/ the court of
criminal appeal was established and very full rights of appeal allowed. In the field of civil law the greatest need of
reform was felt in the cumbrous and expensive procedure
which had been inherited from medieval times. In 183~
procedure was slightly simplified and was made uniform in
all three common law courts. Other reforms followed, espe,..
cially in 185~ when two statutes were adopted by which extensive changes were made in procedure and in the staffs of
the common law courts. Serious reforms in the chancery
system began about this time, consolidating the courts, simplifying procedure, and tending to do away with the conflict
between equity and common law.
These various streams all contributed to the series of
judicature acts of 1873 and following years down to 1910,
by which the whole judicial system has been reconstructed

in external organization and in much of its inner content. 6
All the national courts have been brought into one" supreme
court of judicature" which is generic in character, existing
only in its two branches, the court of appeal and the high
court of justice; the latter also exists only in its three" divisions," the king's bench, the chancery, and the probate,
divorce, and admiralty court. The names of the two latter
indicate their 'character, and in the king's bench division
the old common law courts have been consolidated, exchequer
and common pleas courts disappearing. A part of the
business of the high court is also done in the assize courts
on circuit, the modern form of the old itinerant justice system. The operation of the divisions of the high court has
been made as uniform as possible both in procedure and remedies, common law and equity being fused, but in business they
remain distinct. From the decisions of the high court au
appeal lies to the court of appeal, and from that to the
house of lords as a supreme court. Local justice in civil
cases has also been provided for by a division of the country
into about 500 districts grouped in circuits, first made in
1846, and called by the historical name of county courts,
though they have no connection, historical or geographical,
with the older system. From nearly all their judgments
an appeal may be taken to the high court and carried on i.f
desired to the house of l~rds. They have proved very popular in cases of minor importance, and their jurisdiction has
been enlarged in the present century. The courts of the
justices of the peace, as local criminal and police courts,
still continue in petty and quarter sessions.
Little more need be said of the authority of the crown
during this period than has already been said. For a long
time it was thought that William IV had given in 1834 another example of the power of the king suddenly to dismiss
his ministers while they were supported by the house of commons. It now seems proved, however, that the step was
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taken with the consent, apparently at the suggestion, of
the prime minister, Lord Melbourne, ,,-ho thought his position insecure and wished to retire from it, though the king,
who disliked Melbourne, was glad of the excuse. The incident affords an interesting example of constitutional practice. The leader of the opposite party, Sir Robert Peel,
was in Rome at the moment. He returned to England at
once, formally accepted responsibility for the king's action,
organized a cabinet, and attempted to go on with the government, though hopeless of the result. The appeal to the
coun·try in the dissolution of parliament which followed
shortly increased the 'conservative vote in the house, but still
left the party in a decided minority. Peel presented to
parliament an attractive programme of reform, but thehostile majority would have none of it, and after a courageous
struggle of four months since his appointment he was obliged
to tell the king that he must recall his opponents to office.
The action throughout was entirely in harmony with the interpretation of the constitution which then prevailed, and
still prevails in theory, but it is not likely that any king
will repeat the attempt, or that any minister could now sustain himself in a similar situation so long as Peel did.
Tohe action of Queen Victoria ,in 1839, in refusing to allow
the ladies of her, bedchamber to be changed by the incoming
ministry, by which she maintained Lord Melbourne in office
for two years after he had resigned, is hardly a case of the
same kind. The queen was acting not from political motives but because she believed she was improperly required to
make a personal sacrifice; the question was a new one which
had never occurred as an issue before; and Sir Robert Peel
was not anxio.us, from the uncertain party temper of the
house, to take office. By the time he had obtained a secure
majority in 1841, the queen had concluded that she ought
to yield the point. The publication of Queen Victoria's
letters gives many interesting glimpses of the relation of the
sovereign to the government du·ring the middle portion of
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the century. The support which the queen gave to Sir
Robert Peel during his efforts for tariff reform must have
been a great encouragement to him. In 1853, when Lord
Aberdeen was trying to form a ministry, the queen wrote
him saying she hoped Mr. Gladstone would be made chanceHor of the exchequer and Lord St. Leonards lord chancellor. In spite of this request, Aberdeen tried to get Mr.
Graham to take the exchequer and Lord St. Leonards was
not continued as chancellor. Particularly instructive are
the accounts given in the letters, especially at the beginning
of 1855, of the difficulties encountered and the methods employed by British statesmen in forming a cabinet.
The memorandum which the queen sent in 1850 to the
minister for foreign affairs, Lord Palrrrerston, through the
prime minister, 'throws great light on the sovereign's relation
to the formation of govermnent policy. Lord Palmerston
was inclined to conduct the business of his department in an
independent and somewhat arbitrary way, and the memorandum read: "The queen requires, first, that Lord Palmerston will distinctly state what he proposes in a given case,
in order that the queen may know as distinctly to what she
is giving her royal sanction. Secondly, having once given
her sanction to a measure, that it be not arbitrarily altered
or modified by the minister. Such an act she must consider
as failing in sincerity towards the crown, and justly to be
visited by the exercise of her constitutional rights of dismissing that minister. She expects to be kept informed of
what passes between him and the foreign ministers, before
important decisions are taken, based upon that intercourse;
to receive the foreign despatches in good time; and to have
the drafts for her approval, sent to her in sufficient time to
make herself acquainted with their contents, before they must
be sent off." What the queen demands is clearly not a voice
in shaping the ministerial policy. The most that she implies
in this direction is a possible withholding of consent. ·What
she demands from the minister is complete and trustworthy

458

THE AGE OF REFORM
THE SECOND REFORM BILL

information. In 1851 Lord Palmerston was dismissed from
office because he had officially expressed views regarding the
coup d'etat in Paris in variance with the policy adopted by
the cabinet and sanctioned by the queen. In the period between 1832 and the present time there has unquestionably
been a great increase of the power and widening of the activities of the executive, but this change has been to the advantage of the cabinet and not of the sovereign, For this reason, because of the supposed complete subordination of the
cabinet to parliamentary control, the change has excited no
opposition and no constitutional criticism.
In the history of political parties the period which followed the reform bill was one of a loosening of party ties and
of unusual disorganization. A radical wing of the whig
party had already formed, and grew in strength. Sir Robert Peel's repeal of the corn laws split the tory party also,
as the maj ority refused to follow him and the smaller body
who did, known as the Peelites, acted for some years by
themselves. The disintegration of the older parties is
shown also by the gradual disuse in this period of the names
whig and tory and the substitution for them of the new
names liberal and conservative, with a restricted and special
meaning attached to the still occasionally used terms whig
and tory. As a result of this condition of things, the
decade from 1850 to 1860 is a time of coalition ministries,
mostly short-lived and displaying the inevitable weakness of
coalition governments, that almost every question of policy
which arises is regarded by different sections of the cabinet
from a different point of view. About 1859 the Peelites,
whose ablest member wa's Gladstone, definitely ,identified
themselves with the liberal party. Following this, unless we
except the rise of the Irish home rule party to parliamentary
influence in the late seventies, there was nearly a quarter of
a century of more normal party relationships and party
governments, though party bonds were then more elastic
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t.han now, especially, as is the case in all countries, in the
lIberal party.

It was twenty years after the passage of the reform bill
of 1832 before there was a serious attempt to make further
changes of the same kind. In 1852 and again in 1854 Lord
Jo~n Russell introduced new reform bills, the first t;me as
prIme minister and the second as a member of the cabinet
and leader of the house of commons, but neither measure
was pressed to a test vote. In 1859, Disraeli, chancellor
of the exchequer ·in Lord Derby's conservative cabinet
brought
in another, which was reJ' ected and the ml'nl' s t ry, go-'
,
mg to t~e country on the issue, was defeated and gave way
to the hberals, who held office until 1866. In 1860 Lord
John Russell, now foreign secretary, made his third attempt,
but the bill was finally withdrawn through the pressure of
other business, and in 1866 the ministry of Earl Russell,
formerly Lord John Russell, was defeated on another reform
bill and resigned. The liberal party was at that time so
divid~d within its Own ranks upon details of the question
that It could not perfect and carry a measure. None of
these proposed bills had been accompanied by any very
strong popular demand, but, on the defeat of the last bill
the public, especially the working classes, made it clear tha{
a demand for reform had risen which must be satisfied. The
:esult was the reform bill of 1867, " the second reform bill,"
mtroduced by Mr. Disraeli, again chancellor of the exchequer.
A conservative cabinet was in office under the earl of
Derby, but the liberal party, when acting together, had a
strong majority in the house of commons. In these circumstances Disraeli proposed that the reform bill should
be made a non-partisan measure, and it was really carried
by a combination of both parties. The liberals were, however, strong enough to make the bill over to suit themselves
and Disraeli wise enough to allow most of the conservativ;

THE CONSTITUENCIES IN POWER

460

safeguards which he had embodied in his first proposals to
be thrown out. The bill passed was a liberal party bill,
though it probably could not have been carried withou~ conservative votes, and certainly it would have been rejected
by the house of lords if it had not been the government measure of a conservative cabinet.
The second reform bill was framed upon the same lines as
the first. 7 The qualifications required of electors were decidedly lowered, especially of voters in the borough~, bu: the
tests were of the same kind, virtually property qualIficatIons.
In the boroughs occupiers of houses were enfranchised, and
occupiers of lodgings paying a rental of ten pounds. . In
the counties those able to meet a twelve pound occupatIon
requirement were added to existing'voters. About a million
new voters were created by the act, not quite doubling the
previous number, but the step t.owards democr~cy. was a
longer one than this ratio would imply, for the mam mcrease
was from the artisan class in the boroughs. The percentage
of increase in the borough vote of the country was 134, and
in some towns the old number of voters was multiplied by
three. Agricultural laborers were still without the vote,
and all laborers in towns which were not parliamentary bor'oughs. In the redistribution of seats which accompanied
the act, fifty-two were taken from the smaller boroughs and
given to eleven new boroughs, to a few old boroughs in increased representation, and to the counties.
One incidental effect of this bill was not foreseen and would
not have been desired. It led to closer party organization
and even to something like machine methods. By an amendment made by the house of lords and accepted by the commons, a limited proportional representation was introduced.
In five boroughs and seven counties, electing three members
each, the elector was not allowed to vote for more than two.
The provision accomplished its purpose in most cases, but
in Birmingham, under the lead of Joseph Chamberlain, by
7
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a new local organization called the "liberal association,"
which undertook a careful supervision of the liberal vote in
the borough, the party was able to retain all three seats.
This was the beginning of what came to be known in England
as the caucus system. Other local "associations" were
formed on the Birmingham model, and also a "national
federation of liberal associations." The permanent result
seems to have been, not exactly the American caucus and
convention organization, but a more centralized party direction and supervision of the selection of candidates and of
elections than existed before, and with it a decrease of independence on the part of the individual voter and of the
party candidate as well.
The general tendencies which followed from the broadening of the suffrage led to some extent in the same direction.
Gradually the dependence of the house of commons upon
the electors was increased. By degrees the controlling
power of constituencies began to be more immediately felt.
The house itself began to change. It had been a body whose
members were chosen indeed by separate localities, but to
represent not the locality but the whole nation. It was the
theory, and so far as human nature permits it had been the
fact, that the house in full and free discussion, with a completeness of knowledge and a consideration of all circumstances impossible to the electors, reached its own decisions
and determined the fate of ministries and policies. Now
the electors in the different constituencies began to demand
a more direct responsibility to themselves, to regard their
member as the means of their own expression on national
questions, and above all to expect from him a constant fidelity to the party which had elected him. These are all clear
indications of growing democratic power. For the present,
in the period we are considering, they were only beginnings.
Men of the time were scarcely conscious of them, and we
have become aware of their existence less by a study of the
facts of the time alone than by tracing back to their be-

462

THE AGE OF REFORM

ginnings changes which are later more clearly forced upon
us.
The general election of 1868 gave the liberals a strong
majority, and Disraeli, who had succeeded the .earl of D.e~by
as prime minister early in the year, resigne~ Wlthout walb~g
for the meeting of parliament, the first mimster to recogmze
in this way the decision of the country. Gladstone then became prime minister and continued in office until 1874. The
five years of his administration waS a time of important reforms. The Irish church was disestablished,s and an Irish
land bill passed, the beginning of protection for the tenant
farmer. An education bill carried farther the nationalization of education. N on-conformists were admitted to the
universities. The purchase of commissions in the army was
abolished by an act of the royal prerogative, when the house
of lords seemed likely to defeat the bill for that purpose. A
second bill to introduce voting by ballot was passed after
the house of lords had set the first bill aside. Finally the
judicature acts already discussed were passed. Meanwhile
proposals for the extension of the suffrage had been made
in parliament, but no favorable action was taken before
Gladstone's second ministry, which began in 1880.
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CHAPTER XIX

DEMOCRATIC ENGLAND

If the reform bill of 1867 set England upon the threshold
of a new political epoch in progress towards democracy, the
third bill of 1884 threw the door wide open. In fact England was ready for a step which was nearly final. Reform
had lost its terrors during half a century in which no national
calamities had followed from it. Society had not been disrupted; property had not been made insecure; and the radical party had not obtained permanent possession of the
government. Even the larger extension of the suffrage in
1867 had not disturbed the balance of parties. Not merely
in the intellectual convictions of men, but in habits of thought
and action, democracy had made great progress.
On becoming prime minister for the second time in 1880,
Mr. Gladstone had a great majority in the house of commons,
but he did not introduce a new enfranchisement bill until
1884. In the previous year an incident illustrates, in one
of the first important cases of the kind occurring, the methods by which the constituencies were bringing their influence to bear upon parliament and also directly upon the
eabinet. In October ~500 delegates from 500 liberal associations met in conference at Leeds, and discussed a reform
programme which they desired to have followed by the ministry, and this was only one of several similar incidents of
the time.
The new reform bill was not seriously opposed on principle by the conservatives, but they found their point of
opposition in the fact that a bill for a redistribution of
seats did not accompany it but was to be postponed for a
year. On this ground the bill was rejected by the house of
463

DEMOCRATIC ENGLAND

THE THIRD REFORM BILL

lords. Mr. Gladstone refused to order a general election
on this account, but in preparation for a new session, in
which the bill should be introduced again, the subj ect was
vigorously debated before the electors. In this debate a
suggestion was heard, not indeed for the first time during
the nineteenth century, but perhaps for the first time as a
serious proposal, that it might prove necessary to remodel
the constitution of the house of lords, and Gladstone formally
called the attention of Queen Victoria to this feature of the
discussion. The queen was naturally disturbed at such a
possibility, and hardly less at the prospect of a deadlock
between the two houses. She undertook in consequence the
office of mediator, and wrote to Gladstone and to Lord Salisbury urging a personal conference between them to see if they
could not arrive at an understanding which would permit
the bill to pass.
In such a conference the proposed provisions of the redistribution bill were explained to the conservative leaders
and found to be unobjectionable, and the bill was passed by
the lords. Gladstone at once expressed his gratitude to the
queen, writing her that "his first duty was to tender his
grateful thanks to Her Majesty for the wise, gracious, and
steady influence on your Majesty's part which has so powerfully contributed to bring about this accommodation, and
to avert a serious crisis of affairs." Already in 1869 Victoria had interfered in a similar way on the prospect of a
deadlock on the Irish disestablishment bill with equal success, and received Mr. Gladstone's written thanks. Again
in 1885, after Mr. Gladstone had been defeated by a combination of conservative and Irish votes, she labored with success to bring about an understanding between Lord Salisbury, who was trying to form a conservative ministry, and
Gladstone, who still commanded 100 more votes in the house
than the conservatives unless they could have the uncertain
support of the Irish. These instances are all good examples
of the influence upon practical affairs which the crown may

still exert, not to make decisions but to smooth away difficulties and to make things easy for those who do decide.
By the reform bill of 1884 1 the" occupation franchise,"
which had been given the boroughs in 1867, was extended
to the counties, and the qualifications for the suffrage in
these two kinds of electoral districts were, with some slight
exceptions, made uniform for the first time in parliamentary
history. The right to vote was granted to every male over
twenty-one years of age who was the" inhabitant occupier"
of a dwelling house, or of any part of a house occupied as
a separate dwelling, whether he occupied as owner, as tenant,
or by virtue of any office, service, or employment, unless the
house was also occupied by the person whom he served; and
to every lodger occupying rooms of a yearly value, if let
unfurnished, of ten pounds. The act did not quite introduce
a democratic universal suffrage. Some old privileges, property franchises, the plural voter, still remained. A young
man living in his father's family, a servant living in his
master's house, could not vote. But these exceptions were
of comparatively small importance. The coachman or
gardener living in a cottage on the estate could be put on the
register, and any man earning day wages, or having an
equivalent income, who was willing to take the trouble to
meet the conditions, was really enabled to do so. Under
this act nearly as many votes in proportion to the population have been cast in a parliamentary as in an American
congressional election.
In 1885 an act redistributing seats and rearranging electoral districts was passed,2 making far more radical changes
than ever before. Twelve new members were added to the
house of commons, making 670 in all. Of these 465 were to
be returned by England, 30 by Wales, 72 by Scotland, and
103 by Ireland, England having the smallest representation
in proportion to population and Ireland the largest. Some
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few constituencies were left returning more than one member

by ministers. In 1880, after he had become prime minister,
Gladstone wrote to Lord Rosebery: " What is outside Parliament seems to me to be fast mounting, nay to have already
mounted, to an importance much exceeding what is inside; "
and after the government had resigned in 1885, the duke of
Argyll wrote Gladstone that he thought he had allowed
" speeches outside to affect opinion, and politically to commit
the cabinet in a direction . . . which was not determined
by the Government as a whole." These words describe
nothing more than a natural result of the establishment of
democracy, and the tendency to which they refer went on
unchecked and with increasing force in the years following.
The results brought about before the close of the century
were very marked, and we have for them not merely the
evidence of critics but the testimony of men familiar from
experience with the inner working of government. They
constitute unmistakably a change from the mid-Victoria
period, both in the general aspect of parliamentary government and in the relationship of the component parts to one
another, as these matters were described by the writers of
that time, and as they then unquestionably existed. In general it may be said that the effect of these changes has been
to bring about a much greater similarity in the surface appearance and in the practical working of government between England and the United States than formerly existed,
notwithstanding the great constitutional differences which
still remain. They are results which have not yet expressed
themselves in constitutional form, except perhaps in one instance. They have affected the conventional rather than
the legal side of the constitution, the interpretation rather
than the form, but it need not be repeated that changes of
that kind in English-speaking nations are changes of substance.
It cannot yet be asserted with confidence that these changes
are so fixed that they imply the passage of the constitution from one stage of its development into another. Cab-
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but the most of the United Kingdom was divided into 617
electoral districts· each choosing a single member. These
districts were determined by population and, while the principle of the representation of equal units of population
Was not quite so exactly realized in England as in the United
States, there are inequalities with us, and perfect exactness
of measure is hardly possible anywhere. In the meantime
other acts, perhaps less strictly constitutional in character,
had made the way of democracy easier. The Australian
secret ballot had been adopted; 3 registration had been and
was to be further simplified in the interest of the elector;
and corrupt practices acts had greatly reduced the opportunity to influence elections improperly.
Since 1885 in everything except a few points, less important practically than theoretically, England has been a democracy. It is indeed fair to say that, so far as the immediate influence of public opinion upon government policy
is concerned, England has been for a generation more democratic than the United States. The cabinet system of government, the ministry responsible to the house of commons,
losing office when it loses its majority, provides a way by
which almost automatically, without waiting for a future
election day, a change of national judgment is carried out in
a change of government policy, provided always that opinion
changes in the house of commons with the change of opinion
outside. It has done so certainly in the past and may be
expected to do so in the future, indeed with the increased
power of the constituencies over the house hardly any other
result is possible.
This control of parliament and of the cabinet by the pressure of outside opinion is the most characteristic feature of
the history of party and of the practical operation of government since the reform bill of 1884. Even before that bill
could have any effect, the pressure was very consciously felt
8
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inet and parliamentary government are not yet so far removed from their Victorian phase, so much of the latter
stiUlingers in theory and in popular interpretation, that a
return to it in reality is not impossible if democracy should
outgrew the stage of somewhat nervous experimenting to find
out what it can do and how to do it, and settle down into
a confident possession of power, so that the member of the
house of commons need no longer be a delegate. If means
can be found to relieve the house of more of the burden of
local government and of minor and insignificant detail, so
that opportunity of general debate on greateli questions,
debate that can be really fruitful of results, can be restored,
the Victorian system of cabinet government may easily return. We shall notice after 1905 some qualification of late
nineteenth century tendencies. The really essential change
was one that concerns the relation of the cabinet to the house
of commons on one side and to the constituencies on the
other. To state it in the baldest way: the house of commons
seemed to be no longer the master and director of the cabinet, but the cabinet, appointed and supported by the electorate, to be about to become the master and director of
the house of commons. The statement is perhaps a little
too strong, but the necessary qualifications can best be made
in a more full account of the situation.
Since the second reform bill, the maj orities by which one
party or the other has triumphed in the elections have been
as a rule so great as to give the government formed by that
party a complete control in the house. A majority of more
than a hundred is not easily turned into a minority by the
desertion of dissatisfied members. The exceptions have been
found chiefly where independent groups, like the Irish homerule party, have held the balance of power. To this fact
must be added two others. One is that the new constituencies demanded a much more unwavering loyalty to the
party leaders than used to be shown them by the rank and
file of their party in the house. They seem to have reached
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a very definite conclusion that the things they desire can be
best secured by a strict adherence to the party programme.
The organization of the" associations" made it easier than
before both to concentrate opinion at home and to bring it
to bear upon the member. In the second place, secure seats
were not so easy to find as under the aristocratic regime.
An election, with all the cross-currents of interest in the
community and with a number of candidates in the field,
was always an uncertain and always, with its legitimate expenses, a costly affair. A member was not very happy in
taking an independent stand unless he felt sure that he had
behind him the opinion of those who elected him. In consequence the coercive power of a threat to dissolve parliament and to appeal to the country in a general election became almost irresistible. The cabinet had in its hands a
whip, which it did not hesitate to use, to drive doubtful supporters back into the party lines. To declare a bill a government measure, and therefore one on which defeat would
endanger the life of parliament, was an almost certain means
of carrying it and of defence against any material amendment.
If we suppose this theory carried to its logical conclusion,
the cabinet would be the ahsolute master of parliament, and
the theory on which the cabinet system of government is
founded would no longer correspond to the facts. That
theory is, that members of the house who have supported the
cabinet on one question may vote against it on another.
It is the theory that the government must maintain its position by convincing a maj ority of the house, or the unconvinced members of its own party will vote ag~inst it and
turn it out. If this is no longer true, then after an election
with its great majority a cabinet will be unshakable, until
the life of parliament expires by statute limitation. In that
case there would be no difference of any importance between
the British system and the American plan of congressional
elections at fixed dates. That the tendency is towards such
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a result cannot be denied, but it has hardly been reached as
yet. Members of ,the party in the house do still occasionally turn against· the government. Majorities, however
large at t~e beginning, do still sometimes crumble and disintegrate, as had Mr. Balfour's in 1905. The outside
power, which sustains or destroys a cabinet, has been, for
nearly two hundred years, public opinion. It is not so much
this fact which has changed as the point at which this force
makes itself evident. The house of commons is no longer
the place where public opinion is collected and made known,
as in the middle ages, nor, as in the eighteenth century so
far as public opinion existed at all, where it is led and determined. Parliament and cabinet are both, independent
of one another, ~ontrolled by opinion which is formed and
declared elsewhere, and the house of commons seems to be
likely to be reduced mO're and more to the position of a
registering machine recording an outside decision. As a
matter of the mechanics of 'the constitution, it still brings
that decision to bear upon government, not because the
opinion is of its own formation, but because it is the historical institution through which that function has always
been performed, and nothing better for the purpose has yet
been devised.
If we could be sure that these tendencies which we detect
in operation during the last forty years were real and permanent, then we should have to do with a constitutional
change as great as any in the past. Whether that is so or
not, time alone can decide, but there are certain aUendant
features of this democratic movement which ought not to
be overlooked. One of the most signiiicant is that debating
in the house of commons seems to have little influence on
the vote which follows. The really interesting portions of
a debate are the little tactical scrimmages which occur now
and then, not the solid arguments pro and con. If the result is a foregone conclusion, determined by the huge ministerial maj ority and by the decision of the constituencies,
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everyone knows the debate on the merits of the measure will
not change it. Speeches in opposition are not of much more
effect than the protests entered in the journals of the house
of lords. They serve to make a record of the speaker's
stand. In many cases they really are addressed to the outside public. Members do not listen to the debates. Inattention does not go quite so far as in the American c')ngress,
but it seems to be approaching our record, and for L:e sam~
reason. Real discussion, by which the opinion is formed
which decides public questions, has been transferred from the
house of commons to the political platform and to the newspaper and periodical press. It is addressed directly to those
who make the decisions.
Another characteristic is that oftentimes business, and
sometimes business of great importance, is disposed of with
no adequate discussion. This is not due alone to the fact
that so large a portion of each session is taken up with
government business. It is partly owing to the vast amount
of local and detailed business which parliament must settle,
and it affects government bills as well as private bills. If
the house of commons loses its power to decide questions of
prime importance, it may still perform a very necessary
function in the eroticism of details, in forcing the government, the main feature of whose measure is sure to be
adopted, to defend every subordinate means it proposes to
employ for its purpose. This is particularly true of financial legislation, but, notwithstanding the pains which have
been taken to secure full discussion by a compulsory assignment of time to this subject throughout the session, the
object has not been attained. Business is always in arrears;
it is crowded into the last days of the session, and important
questions often have to be settled with almost no examination.
The changes affecting relations between electorate, parliament, and cabinet did not escape the attention of men who
were actively interested in parliament and government. Lord
Salisbury said in 1894: "There is an enormuus change in
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the house of commons as I recollect it, and the evolution is
still going on, and we have reached this point - that discussion of a measure· is possible in the Cabinet, but for any
effective or useful purpose, it is rapidly becoming an impossibility in the house of commons." In the same year h.e said
again: "I think . . . that in respect to the larger lssues,
the house of commons is gradually losing its power, between
the cabinet on the one side, and the electorate on the other."
In 1901 Lord Hugh Cecil, a conservative leader, said in the
house of commons:" . . . there is a deep seated feeling that
the house is an institution which has ceased to have much
authority or much repute, and that when a better institution, .
the cabinet, encroaches upon the rights of a worse one, it is
a matter of small concern to the country." In 1911, said
the present lord chancellor, then Mr. F. E. Smith, also in
the house: " Honorable members know the conditions under
which business is carried on in the house. It is only a form
and a name to say that <they are left to the house of commons. They are not left to the house at all; they are left
to the cabinet."
If these observations of modern tendencies are correct, certain conclusions would seem to be inevitable. The house ot
commons no longer holds the ministry to its responsibility.
If the house turns against the ministry only because the
constituencies have turned that way, the power has passed
from the house to the constituencies. The mid-Victorian
judgment that the cabinet is a third house of the le~slature
is emphatically true; the cabinet is almost the legIslature.
Again, while general elections in England are somewhat more
likely to turn directly upon questions of national policy. than
in the United States, they will most frequently be a chOIce of
men, or of general policy, rather than a decision of specific
issues. It seems inevitable also that there will be a slow
lowering of the intellectual level of the house of commons,
and many observers have believed that this change is already
evident. There are so many points of similarity between
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the features of English public life which have been noted
and the political characteristics of public life in America
that they would seem to indicate the natural tendencies of a
democracy, or at least of a democracy learning the business
of government. It is the business of the historian, however,
especially with regard to his own age, to note what is, rather
than to draw definite conclusions. His experience also
teaches him greater caution in positive statement about his
own time than even about some past age.
The house of lords during this period has undergone less·'
real change than the house of commons. The limits of its
power have been for the first time expressed in statute form,
but the statute did not make a change; it defined in specific
terms a change which had already taken place. Apart from
this one fact, the history of the house of lords has followed the
same lines of development for many centuries. During
modern times it has slowly grown in numbers with the increase of the population and wealth of England. The essential facts have been given for the sixteenth century. The
Stuarts made a net addition of 94, and William and Anne
raised the total number to 178 besides the Sco,tch representative peers. Many creations were made by George I and
George II, but on the accession of George III the number
was still only 174. His creations numbered 388, but of
'these only lQ8 were in existence as separate peerages, in the
460 members of the house, in 1860. Some titles had of
course become absorbed in others, but many had become
extinct. Nowhere is the tendency of the race to die at the
top so easily illustrated as in the history of the British
peerage. In the first twenty-eight years of Queen Victoria's
reign there was no increase in members, one peerage becoming
extinct for every new one created. Few families survive the
second century after they attain rank, and the peerage has
practically been renewed at about that interval of time ever
since the Norman conquest. Creations have been freely
made in recent times. The house numbered 591 at the acces-
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slOn of Edward VII, and 6523 at that of George V. Its
number on March 31, 1919, was 698. Of these 130 are
recorded as liberal, though between 1905 and 1919, 149
peerages had been created by liberal and coalition ministries.
Since the democratic movement began in England the
house of lords has become somewhat more representative, at
least of the wealth of the country. To make it so, is said
to have been the deliberate policy of the younger Pitt. Creations have been more freely made from those who have distinguished themselves in commerce and manufactures, and
distinction in literature and science, particularly the latter,
has also been recognized. But these creations have had no
effect on the attitude or the house towards public questions.
It has not become more representative of the nation politically. As has been said above, it has always seemed to be
difficult, with distinguished exceptions, for a family to remain
long liberal after it enters the house of lords, and this has
been especially true since the secession of the old whig
families in protest against Gladstone's first home rule bill.
Between 1830 and 1910 the conservatives in 34 years of office
created 181 peers, and the liberals in 45 years, !!Z70, but in
the peerage books of 1911 the number of liberals recorded is
105, and by no means so many could be depended upon to
be present in a division.
In responding to a toast to the house of lords in 1881,
the earl of Derby said: " I am not going to give you a constitutional essay on the rights and duties of the house of
lords-rights which for the most part it does not practically
enjoy, and duties which for the most part it does not practically perform." Undoubtedly Lord Derby had no intention of being taken literally. He was merely putting, in a
pleasant after-dinner way, a popular feeling about the lords,
but an exaggerated one. The house of lords has still important rights which it enj oys, and important duties which
it performs, as we shall see. A function or the house of
great value which still survives is that of debate and amend-

ment. The course or business in the lords is far more
leisurely than in the commons. It is not so buried in details.
It can give abundant time to the more important subjects
which come before it, and its rules of debate allow of thorough
discussion. Those who attend regularly and take part in
the debates are the ablest members of a picked body, especially trained in public affairs, and the debating is on a
very high level. The average is much above the average of
the house of commons debates, and its influence, with the exception of occasional speeches in the lower house, is greater.
The amendments made by the lords, and not infrequently
accepted by the commons, often go far to make up the latter's
deficiencies in the examination of a measure. Even the rejection or a bill which the commons has passed may be accepted as a more accurate expression of public opinion, or
at least as a not unwelcome postponement of a doubHul
measure. The rejection by the upper house of Gladstone's
second home rule bill in 1893 has commonly been regarded
as warranted by the general feeling of doubt and reluctance
among the people. The attitude or the house of lords towards the measures proposed by the liberal ministry after
the election of 1906 will be considered in the next chapter.
The cabinet not merely inherited, during the nineteenth
century, the executive power or the crown and the legislative
power of parliament, it was also itself directly affected by
the currents of change which then prevailed. For one thing,
it steadily increased in size. The cabinets or the opening
century numbered barely a dozen members; by the middle
of the century the number had risen to fourteen or fifteen;
at the end there were nineteen or twenty members. The
increase was not due primarily to a wish to have the advice
of a larger number of political leaders. Such a wish is disproved by the tendency, which has been particularly marked
of recent years, to form an inner circle of especially influential ministers, like the conciliabulum or the eighteenth century. The increase has been due chiefly to the growth of new
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administrative departments, charged with work of so great
importance that the head of the department seemed necessarily of cabinet rank, or to a corresponding increase of the.
importance of the work of older departments. The growth
of the business of these departments, old and new, and the
character of the work they have had to supervise, are significan't signs of the expansion which government has undergone
in the past two or three generations. The two secretaries of
state of Elizabeth's time grew into five in the nineteenth century. During most of the eighteenth century there had
been three, the third a part of the time for Scotland, a part
of the time for the colonies; but the third did not become
permanen't until 1794, when a secretary for war was appointed. In 1801 he was given charge also of the colonies.
In 1854 these two departments were separated and a secretary of state for the colonies appointed, and in 1858, when
India was transferred from the East India company to the
crown, a secretary of sta:te for India. Since 178Q the two
original secretaries have been, the one at the head of the
home department, the other of the foreign. The office of
the secretary at war, never a secretary of state, and generally
occupied with subordinate duties only, was not continued
after 1863. In strict legal theory, the five secretaries of
state are one, that is, they perfonn the duties of one office.
In most things anyone of them can do the work of any
other, and most statutes, in conferring powers upon" the
secretary of state," do not distinguish anyone of them specifically. The home secretary is technically the first secretary of state.
Equally great transformation, though rather in the opposite direction, has overtaken the other great offices of the
old king's council. The lord high chancellor remains, with
his original rank, and with his original functions changed
only in part. The lord high treasurer and the lord high
admiral disappeared altogether early in the eighteenth century, both offices being put into commission. The lord

president of the council and the lord privy seal still exist as
offices, the first with formal duties infrequently occurring, the
latter with none. These two offices are treated as sinecures
and given to members of the house of lords, almost never to
a commoner, who are desired in the cabinet but who are unwilling to undertake the duties of an active office. The
office of chancellor of the duchy of Lancaster is also a sinecure, and is often used in the same way for a commoner,
The treasury is nominally " in commission" in the hands of
four lords of the treasury, but the practical duties are performed by the chancellor of the exchequer, so that the four
lordships are also sinecures, the prime minister usually being
the first lord and three of the whips of the party in office
the junior lords.
l\1ost indicative of the character of changes since the middle of the century are the departments known as "boards,"
for the business of those which are older than 1850 has
shown as great expansion as that of those which have been
more recently created. The term" board" is really a misnomer, for no board exists except in legal theory; each is
really an executive department, like the American department of agriculture, with a minister at its head, who is recently almost, though not quite, always a member of the
cabinet. A considerable part of the work of the boards is
not administration in the strict sense, but supervision of
the actiV1ities of local bodies. The oldest of these departments is the board of trade, which goes back to a not continuous history in the seventeenth century; it was given a
new organization and a new name, the board of trade and
plantations, in 1696, and was again reorganized as the committee of council for trade in 1786. Since that date various
minor changes have been made, of name in 186Q and of
organization in 1867, and the field of its work has been enlarged, though it lost its maj or connection with the colonies
when they were transfen-ed to the secretary of state for war
in 1801. The board of edllcation began also (1S a (:op:lJ;uittee
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of the privy council in 1839. The vice-president of the
council at the head of the committee was made a minister
responsible to parlIament in 1856, and in 1899 the committee
was reorganized as a board with a president. The local
government board, whose work has already been indicated,
was formed in 1871, as the successor of the poor law board
which had been established in 1847. The board of works
was created in 1851, and the board of agriculture in 1889.
A vast amount of detail is looked after by these boards
in the course of the year, and much of it of great importance.
This fact has been recently recognized in the case of the
board of trade and the local government board by making
the salary of their presidents equal to that of a secretary
of state, £5,000.
The account of the British cabinet and its activities, as
given in this chapter, is no doubt incomplete. The fact
should not be overlooked, however, that it cannot be the
purpose of a book of this kind to explain fully what the
cabinet is and how it operates. That duty belongs to books
descriptive of the English government of today. The task
undertaken here is to record changes which have occurred,
and to describe tendencies which seem to be going on, and
which may have constitutional consequences.
A short time before the adoption of the third reform bill,
a question arose which for a time attracted much public
interest, relating not directly to the constitution of England
but to that of the empire - the question of imperial federation. The promise which this movement held out in its
early history, that some form of closer political organization
could be found for the empire, has not been fulfilled in the
way proposed. General interest in the plan fen away in
the later eighties and, though it has been revived again at
intervals, no concrete scheme of federation has been proposed
that has commanded any great body of support. On the
other hand, events, not the result of design and not acting
as parts of a considered plan, have really brought the

empire more nearly into unity, for a time and for some
things at least, and have led to some suggestions of value as
to constitutional machinery. There is at the moment of this
writing a fair prospect that there may grow out of experience some method, which may properly be called constitutional, of making decisions as to common action throughout
the empire in a good number of the activities which belong
to government. An unintended outcome of experience is
more likely to lead to a practicable result, and is more in
line with the his'torical growth of the constitution, than
the adoption of a ready-made plan as proposed in the early
stages of the movement.
While as yet no constitutional result has been reached
which can be regarded with any certainty as permanent,
there are many reasons why the history of the movement
and its more probable 'results should be briefly considered:
a constitution for the whole empire is a logical outgrowth
of the past, and the next forward step naturally to be expected in the long development we have been following; so,
much sound preparation and progress have already been
made that it does not now seem likely to be broken oft' except
by an interruption of some violence; no practical difficulty
seems to stand in the way more serious than those which
faced the American constitutional convention of 1787. It
may be added that the powerful appeal to the imagination
which is made by the idea of a united government, bringing
together in one such large portions of every continent, is
not merely an element of interest in the plan, but also makes
its accomplishment easier.
If Professor Seeley's dictum that England conquered half
the world in a fit of absent-mindedness is an exaggeration,
it is nevertheless historically true that the British empire
was slowly formed in the eighteenth and nineteenth centuries
with no prevision of the result which was actually reached,
and no definite intention to bring it about. The process
was for a long time drift and accident, and in the constitu-
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tional field also England learned, only by slow degrees and
by hard experiences, how to govern her colonies. We sometimes think that she ought to have learned the lesson from
her experience with the thirteen colonies, ending in the
American revolution, but it is clear that she did ,not. In
1791 parliament gave a new constitution to Canada, which
was formed upon the same lines as the worst of the governments of the thirteen colonies, of those which had been the
least satisfactory in operation. Two lessons England did
learn from her experience in America, but neither to her advantage nor to that of the colonies. One was that she must
not attempt to make the colonies share in the burden of
imperial defence, with the result that since that date she has
had to bear more than her fair share of this burden. The
other was that to grant concessions to a colony, to give it
the power to govern itself, would be certain to lead to the
loss of the colony. This was the prevailing belief during
the first half of the nineteenth century, and it was only in
the teeth of it that the first concessions of real self-government were made.
The beginning of change is to be found in the results of
the Canadian rebellion of 1831- a rebellion against the
constitution of 1791, to secure a greater measure of selfgovernment. This was granted in the early years of the
next decade, but only with reluctance and fear of the result.
Shortly after, similar privileges were granted to Australian
colonies, but with the same apprehensions. For the first
two decades after 1850 it was the belief of practically all
public men an England that the colonies were steadily advancing towards independence, and that it was the duty of
England to grant this as soon as it should be demanded.
Before 1870, however, students of colonial affairs had begun
to see that the results apprehended had not followed the
grant of self-government, and a perception of the real results which had followed was the first strong impulse in the
turn of the tide. This perception may be best indicated

in the words of Herman Merivale, in the second edition of
his Oxford lectures on colonization, published in 1861:
" None, but those who have traced it, can realize the sudden
spring made by a young community under its first release
from the old tie of subjection. . . . The cessation, as if by
magic, of the old irritant sores between the colony and the
mother country is the first result. Not only are they at an
end, but they seem to leave hardly any traces in the public
mind behind them. Confidence and affection towards the
, horne' . . . seem to supersede at once distrust and hostility. Loyalty, which was before the badge of a class suspected by the rest of the community, becomes the common
watchword of all." These words express the universal judgment of today, but in 1861 the discovery was new and was
only beginning to affect opinion in England.
The second impulse towards a change of attitude in England
was a reaction against the colonial doctrines of the Manchester school of economists, which began about 1870. These
teachings obtained their extreme expression in a book entitled
The Empire, published by Professor Goldwin Smith in 1863.
In it he advocated practically the immediate dissolution of
the empire and the abandonment of the colonies to themselves. Public interest was awakened, and the reaction
brought to the point of public expression by a series of incidents in 1869 and 1870, which seemed to indicate that the
government of the time, Mr. Gladstone's first ministry, was
about to put the doctrines of the Manchester school into
actual operation, and to break off the political connection
between the mother country and the colonies. How far this
opinion represented the real intentions of the ministry has
never been thoroughly investigated. There is no question
about the public judgment. It was clearly and fully expressed in favor of the retention of the colonies, and it
brought about an immediate and complete change in what
it had judged to be the policy of the cabinet.
It was in connection with this crisis that the proposal of
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imperial federation was first made in practicable form. It
was made by Mr. Edward Jenkins, in two articles in the
Contemporary Review for January and April, 1871. The
idea had been vaguely discussed before, but interest in it now
became more active and definite. In 1875 it was taken up
by Mr. "V. E. Forster, one of the leaders of the liberal
party, as being in his judgment a policy which ought to be
adopted by the nation. In 1884 the Imperial Federation
League was organized in London, after a great public meeting at which a large number of distinguished public men,
both of England and the colonies and of various political
views, gave the plan their sanction. Mr. Forster was the
first president of the League, and the earl of Rosebery the
second. It began its work with much vigor; it established
a monthly magazine as its organ, called Imperial Federation;
and it was at the suggestion of the League that the first
imperial conference of colonial representatives was called
to meet in London in 1887. As an organization this repre,..
sents the high point of the League's success; it continued
active for a few years, but developed considerable differences
of opinion among its members and was dissolved by common
consent in 1893.
In the meantime another change in feeling about the
colonies had taken place in England, beginning after 1850,
which may have more influence upon the future of the empire
and its organization than any arguments for formal federation. The change is one which affects the idea of empire
itself. By an unnoticed evolution, which has left few marks
by which it can be traced, the word empire, for the greater
portion of the English people, has ceased any longer to mean
what it chiefly did during its first use in history, dominion
and power, or to mean what it did during many generations
of English history, trade and the accumulation of wealth.
The human element has come to the rore, and the idea of
obligation. Empire is not now felt to be so much geographical expansion as expansion of the race. The new con-
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ception is not so much of increased power or wealth at home,
as of new Englands in many regions of the globe, filled with
prosperous and patriotic Englishmen, and probably destined
in the future greatly to exceed the parent state in wealth and
population. Empire means less the territories which the
Englishman occupies, wherever they may lie on the map, than
the political liberty and freedom of opportunity for all which
he is there working out, or the training in these best of his
possessions which he is imparting to inferior races. In reflex action, the ease with which thoroughgoing democratic
institutions, like the referendum or elective upper chambers,
have been engrafted upon the British constitution in the
colonies, and their harmonious working with it, have had
no small influence at home. Cabinet government and ministerial responsibility appear to work as well in the colonies
as at home and to be affected by the same influences. Union
based upon common institutions and conceptions like these is
stronger than any which depends upon formal laws and constitutions. If these can be maintained, a federal government
is not necessary. The method of councils and conference,
which has demonstrated in the recent war its efficiency on so
vast a scale, is all that is needed. It must be added that in
a new empire of this kind, which necessarily implies the
entire local independence of the different units, the personification of the union in a personal sovereign, a natural rallying point of affection and loyalty, is of high value. Many
English students of the constitution believe they see a new
future for the monarchy in its imperial position.
The method of council and conference has already been
tested for a generation in the management of imperial affairs,
it must be confessed, however, with less development than
might naturally be expected. The first formal conference
met in May, 1887. The colonial representation was composed partly of ministers in office and partly of non-ministers.
The chief subj ects discussed were imperial defence and intercommunication, especially postal and telegraphic, and these
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have remained the chief subjects of discussion in all later
conferences, with others similar, like international trade and
tariffs, patents and copyrights, and ship subsidies. Neither
this conference nor any later one assumed any legislative
power, but made recommendations only. In 1889 and in 1891
Lord Salisbury's government declined to call another conference, and the second did not meet until 1897. But the
colonies themselves held a trade conference at Ottawa in
1894, at which the home government was represented. In
1897 the representatives were the prime ministers, who were
present from all the self-governing colonies of the empire,
eleven in number. In the third conference, in 190~, Mr.
Chamberlain, the colonial secretary, urged strongly larger
contributions from the colonies to imperial defence, and declared that England was ready to allow them in return a
voice in determining imperial policy. This conference
adopted a resolution in favor of regular meetings at fixed
intervals, and the resolution was given effect by the conference of 1907, which adopted a constitutional organization
with a permanent staff, members ex officio, and meetings once
in four years. The conference would have gone farther in
the way of organization but for the strong objection of
Canada.
The conference of 1911 discussed more fully than any
previous conference proposals for imperial organization,
which were in themselves more definite than had been before
brought forward, but without constitutional result. The
war interrupted the regular course of conference meetings,
but it led to another form of imperial council, as we shall
see, of quite as great promise for the future. The course of
conference discussions shows clearly that the one great necessity of union is a common imperial policy in foreign affairs,
and it shows clearly that a practicable method for the formation of such a policy, in which all parts of the empire shall
have an equal proportionate share, is the one serious unsolved problem that stands in the way of this great advance

in constitution making. The problem is, however, hardly a
more serious one in the constitution of the empire than in the
constitution of the kingdom. The one field of government's
activity over which democracy seems unable to exercise any
effective control, for a supervision of which it has not yet
been able to discover any practicable machinery, is the field
of foreign affairs. Two great obstacles lie in the way and
seem to be irremovable, the need of secrecy in some most
essential matters, and the need of swift decisions.
Closely allied in some respects to the question of imperial
federation is the question of Irish home rule, with this difference. Imperial federation, or any form of common government for the empire, if successfully established, is a long
forward step in the history of constitutions, and likely to be
of enormous advantage as example and model in the future
of the world. Any plan for Irish home rule, or even for
dominion status, is likely to follow a well-beaten path, with
no very instructive deviation. Even if the plan adopted
should involve as a consequence the federation of the whole
British Isles, which does not seem likely, it is not easy to see
where the opportunity for creative originality can be found.

484

485

BIBLIOGRAPHICAL NOTE.- G. B. Adams, Influence of the
American Revolution on England's Government of Her Colonies,
Repts. Am. Hist. Association, 1896, I. 373; Origin and Results of
the Imperial Federation Movement, Proc. Hist. Soc. Wisconsin,
1898, 93. H. E. Egerton, A Short History of British Colonial
Policy, 1897. G. L. Dickinson, The Development of Parliament
in the Nineteenth Century, 1895. \V. E. Gladstone, Gleanings
of Past Years, 1879. Sir T. E. May, The Constitutional History of England, Vol. III., by Francis Holland, 1812. J. Morley, The Life of W. E. Gladstone, 3 vols., 1903. C. Seymour,
Electoral Reform in England and Wales, 1915.

LIBERAL PARTY DIVISIONS

CHAPTER XX
THE RECENT YEARS
The first years of the parliament which was elected in
.
J. anUaI), 1906 , seemed to promise the opening of a new
epoch in English constitutional history, or at lea.st a t:me
of reversion to an earlier type. Two of the tendencIes noticeable during the previous half century appeared to be declining: the cabinet seemed to be returning to a dependence
upon the house of commons, and :he h~use .of lords ~eemed
about to resume its older place III legIslation. It IS now
possible to say that the apparent. chan?e was not a real on~,
but the deviation from the straIght hne of development IS
>

>

worthy of note.
It 's true that in some respects, down to the outbreak of
the :ar the cabinet was obliged to defer to the opinion of
the hou;e, as many in 1905 thought it would never do again.
This at least is the way in which the fact would have bee~
described by a mid-Victorian writer, who would have seen It
particularly after the second election of 1910. A study
of details, however, shows that the dependence was more
apparent than real. In the first place, what it a~ected was
not the general policy of the ministry, nor the chIef features
of the legislation which the cabinet proposed. In these .respects the cabinet was as supreme as it had been durmg
the past dozen years, and the house. had as l~ttle ~ower of
alteration. It was comparatively mIllor detaIls whIch were
affected. In the second place, such dependence as the cabinet showed was not upon the house of commons as a whole,
as an organized body, but it was dependence upon the par.ty
subdivisions, the more or less independent groups, among Its
own supporters.
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In continental states having parliamentary government,
the tendency of liberal parties, of parties of the general
left, to split up into groups has long been manifest. Subdivision seems to be a natural characteristic of parties whose
chief programme is change and reform. Some groups wish
to go faster than others do; some groups emphasize strongly
a particular change in which others are not as interested.
In all these parties it is difficult to maintain a common programme and united voting strength except by concession
and compromise, and compromise is usually not upon the
main items of the party programme, upon which all divisions
are apt to agree, but upon subordinate details. The more
divided the party is, the greater is the riecessity of compromise, and the greater the opportunity to obtain its demands which is offered to the subordinate group, more devoted, as is often true, to its own peculiar reform than to the
programme of the party as a whole.
Down to the end of the nineteenth century, while a tend-ency in the liberal party to divide into groups was not wanting in England, it had no effect upon actual legislation.
During most of the last quarter of the century the party
was out of office, and had no opportunity to write its policy
in the statute book. The one question which brings out
most clearly the evidence and influence of subordinate groups,
the Irish home rule question, the party failed to settle while
in power. In the house of commons elected in January,
1906, the liberal party had so overw"helming a majority,
well over 300, and more than 150 even if the Irish nationalists voted against them, and subdivision into groups was still
so incomplete, that it was not necessary to carry the policy
of compromise very far. Still the ministry did not always
feel secure of its position, and the party showed an independence and a spirit of criticism not unlike a return to
earlier times. After the elections of 'January and December,
1910, the strength of the independent element was greatly
increased. In both those elections the liberal party proper
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lost heavily, as compared with 1906, and the unionists, the
term now coming into use as the common name for the united
conservatives and liberal unionists, gained, so that these two
parties stood in the house in almost equal numbers, the
unionists at times even having two or three votes more than
the liberals. The liberal cabinet remained in office, but it
was entirely dependent upon the subordinate groups, now
stronger and better organized than before, not merely to
maintain itself in office, but to carry its measures into law.
This is the period, then, from February, 1910, to the
summer of 1914, which is to be studied in recent English
history for present tendencies, especially for the effect of
party subdivision upon cabinet government. Apparently
it is not possible to say that there was a return to the
position in which the cabinet stood in relation to the house
in 1870. Its real power of dictation to the house was not
modified. There was more effective criticism of government
measures in matters of detail than there had been during the
ten years of the conservative government which followed
1895; but the really effective criticism was not that of the
house, nor of the opposition, in the sense of the writers of
fifty years ago, but of the government's own party, or of
the groups in general alliance with it. At the same time it
was made clear that the ultimate controlling power was the
opinion in the constituencies, now well supplied with means
of expressing itself. If we may judge by the opinions
voiced in the reviews and leading political weeklies between
1906 and 1914, English students of their own political life
saw no slackening of the tendencies noticed in the last chapter
as modifying cabinet government. On the contrary, a
recognition of these tendencies and of the probable constitutional results was more general than it had been at any time
in the nineteenth century.
The resumption of its legislative position by the house
of lords, after the election of 1906, was more real. After
ten years' possession of power, the unionist conservative

party had been overwhelmingly defeated. The house of
lords, however, seemed to take t11e ground that the great
popular victory did not give the liberal party authority to
carry into immediate effect their whole programme. The
upper house resumed in full force its right of suspensive
veto, and demanded in effect that the will of the nation
should be conclusively shown on the more important contentious measures of reform which were proposed. 'Vhile
it cannot be asserted that the house of lords went beyond
the function of a brake upon the wheel assigned to it in the
preceding half century, it can be said that it seemed to be
trying to find out what limit there was upon its action in that
direction. The matter must not be numerically exaggerated.
Out of ~13 government bills between 1906 and 1910, eighteen
failed to pass. The lords rejected only a part of· these,
but they amended others in such essential respects that they
were dropped. Five acts which the maj ority in the house
of commons regarded as of prime importance were among
these: an education bill, a plural voting bill, a Scotch landholding bill, a licensing bill, and the government budget of
the year 1909. So that in substance the action of the lords
was more of an interference with liberal plans of legislation
than it appears to be when measured numerically.
It was the rejection of the government's finance bill in
1909 that led to a constitutional settlement of the question
raised by the house of lords. The budget involved a reassessment of land values, a taxation of the unearned increment,
and in general a heavier taxation of wealth. It excited
intense opposition among the classes naturally belonging to
the conservative party. The right of the house of lords
to amend a money bill had been lost, but the right to reject
was recognized. It was generally felt, however, that to reject
the bill, leaving the national finances of the year in confusion, was an extreme act and almost a direct challenge to
the house of commons to define its own power and the power
of the lords as well. It was also pointed out by some that
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in this rejection the lords were really claiming new powers.
If the government, in consequence of their action, reintroduced the budget without the clauses to which they objected,
the upper house would have established a right of indirectly
amending a money bill; and, if the government chose to appeal to a new general election, it would have gained the right
of forcing a dissolution of parliament. The assertion of
the lords that some of the clauses of the bill were legislative
and so cases of" tacking," which gave them a right to reject,
was not convincing to many. Almost from the beginning of
this parliament the proposal had been heard in the commons,
and more frequently outside, that a definite limit ought to be
placed upon the veto right of the upper chamber, and in
June, 1907, the necessity was affirmed by a large majority
of the house of commons in a formal resolution proposed by
the prime minister, but no further action was taken at the
time.
The lords rejected the bill on November 30, 1909. Two
days later the house of commons declared the action to be a
breach of the constitution and a usurpation of privilege.
Parliament was speedily dissolved, and a general election held
in January, 1910. The election reduced the number of liberals proper in the house to 274, and increased the unionist vote
to 272, leaving the balance of power in the hands of the 41
labor members and the 8~ Irish nationalists. These groups
were, however, equally determined with the liberals that the
veto power of the lords should be limited, and even more
insistent that this question should be dealt with in advance
of the financial difficulty. To meet this demand, resolutions
embodying the points of their proposed bill were introduced
by the government and adopted on April 14. With these
resolutions and a statement by Mr. Asquith of what the
ministry wouJd do if the lords refused to accept the plan
proposed, the groups supporting the government were satisfied, and the finance bill, the same as that of 1909, was voted,
and was now immediately agreed to by the lords. The

course of action on the veto bill was interrupted by the death
of King Edward VII in May, and a general wish not to force
matters to an extreme crisis on a fundamental question of
the constitution at the beginning of a new reign.
To avoid such an issue, an interesting experiment was
tried, not unlike those proposed by Queen Victoria and referred to above. A conference Was arranged between leaders of both the great parties, members of both houses, four
from each party, to see if action which both sides would
accept could not be agreed upon. Many meetings of the
conference were held during the summer and early autumn
without success, and early in November it abandoned the
task. This method of trying to settle a serious disagreement
was tried again, with as little result, on the Irish question,
when King George summoned, in July, 1914, a conference
at Buckingham Palace of the speaker of the house of commons and two representatives each from the ministerialists,
the opposition, the nationalists, and the Ulsterites, which held
several meetings. Though the method has not as yet obtained a success equal to its promise, it is not felt that the
promise has proved fallacious, and it will probably be made
use of in the future.
The failure of the conference led at once to the extreme
action foreshadowed to the house by Mr. Asquith in April.
The cabinet advised the king to dissolve parliament, and presented at the same time to the king, as became known some
time later, a memorandum asking him to agree in case of a
favorable election to create peers enough to carry the veto
bill through the house of lords, if that should ultimately
prove to be the only way to save the bill. As this memorandum stands in interesting relation to earlier incidents of this
history and is in itself constitutionally significant, it should
be quoted in full: " His :l\1ajesty's Ministers cannot take the
responsibility of advising a dissolution unless they may
understand that, in the event of the policy of the government
being approved by an adequate majority in the new House
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of Commons, His Majesty will be ready to exercise his constitutional powers, which may involve the prerogative of
creating peers, if needed, to secure that effect shall be given
to the decision of the country. His Majesty's Ministers are
fully alive to the importance of keeping the name of the king
out of the sphere of party and electoral controversy. They
take upon themselves, as is their duty, the entire and exclusive responsibility for the policy which they will place
before the electorate. His Majesty will doubtless agree that
it would be inadvisable, in the interests of the state, that
any communication of the intentions of the crown should
be made public unless and until the actual occasion should
arise."
Nothing so extreme had ever been asked, however, of any
earlier sovereign. The creation of twelve peers was sufficient
in Queen Anne's time. Fifty would have been enough in
183~.
Now the estimated number of necessary new creations was 400. Naturally the opposition lords were excited
and angry, both when they only suspected such cabinet action
and when it became known. The cabinet's memorandum
was called an ultimatum, and the action was spoken of as
coercing the king. Very generally it was believed that, if
the extreme steps were actually taken, it would be the ruin
of the peerage. The king, after full discussion of the question with the prime minister and with Lord Crewe, leader of
the government party in the house of lords, gave the pledge
asked for. The election, held in December, uno, left parties
as they were in the house of commons. None of the main
groups was increased or decreased by as many as four votes.
The result was regarded, however, as authorizing the ministry to go on to limit the powers of the upper chamber.
In the meantime proposals for the reconstruction of the
house of lords had been made by members of it, and even by
the house itself in formal resolutions. They were hardly less
drastic than those of the government but differed from them
in more or less important details, in dealing largely with re-
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lations between the two houses and especially in emphasizing
the plan of submitting disputes between the houses to a
decision of the people by a referendum. These proposals
indicated at least a conviction on the part of the lords that
extensive constitutional changes could not be avoided. In
the new house of commons the prime minister immediately
reintroduced the parliament bill of the previous year, and it
passed the house in May, 1911. At first the lords attempted
to amend the bill, but when it became evident that their
amendments would not be accepted, and when it was made
clear that the king would follow the advice of the cabinet
and create the required number of peers, the house voted not
to insist on the amendments. The vote was 131 to 114.
Most of the unionist peers refrained from voting; a few voted
with the liberals, and the bill passed the house very much
as ·the first reform bill had in 1832.
The parliament bill as passed was limited to " restricting
the existing powers of the House of Lords," ·arrd made no
provision for a reconstruction of the house, though this part
of the plan had been as much discussed as the other, and was
declared by the preamble of the bill to be intended. It was
provided that two classes of bills might become laws without
the consent of the house of lords; money bills and other
" public bills." A money bill becomes an act of parliament
if itis not passed by the lords within one month after receiving it from the commons. A certificate of the speaker of
the house of commons guarantees that the bill is a money
bill, that is, that it does not contain other legislation. Other
public bills, if passed by the house of commons in three
successive sessions, whether of the same parliament or not,
and rejected by the house of lords each time, become actsof parliament on the third rejection, provided the passage
through the house of commons has occupied two years from
the second reading in the first session. The bill must be
identical in all sessions except for such changes as the speaker
may certify to be necessary from lapse of time, or as may
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be contained in amendments proposed by the lords and accepted by the commons. In practice, however, it may be
accompanied with a separate amending bill. By the parliament bill also the life of a parliament was reduced to five
years, and this limitation cannot be changed without the
expressed assent of the house of lords. Under this act the
home rule for Ireland bill and the Welsh disestablishment
bill became laws in 1914, though the operation of both was
suspended during the war.
To an outside student of English history, the constitutional importance of the parliament act seems to have been
a good deal exaggerated, especially by its opponents. It
has made only one real change. It has taken away the
power of the house of lords to delay for more than two years
a measure sanctioned by the people, as the bills referred to
above were delayed, or the plural voting bill, later twice
passed by the house of commons under the parliament act
before August, 1914. It does not seem possible, however,
to defend such a right of indefinite delay on any ground which
does not deny the existence of democratic government. This
change being admitted, the parliament act does no more
than to put into fixed statute form the theory regarding the
function of the upper house in legislation which had been
universally held, as a theory, for three-quarters of a century.
It specifies two years as the limit of delay, but the right to
delay a measure until public opinion had clearly declared
in its favor is all that had been claimed for the lords, though
they can now only occasionally cause a delay until after
an election. The accepted theory required them to yield
at some time, as completely as they did on the budget of
1909 when presented to them again in 1910.
Two other constitutional results, which have been asserted,
must be noticed. It has been said that the constitution of
England is now in part written. This is no more a result
of the parliament bill than of many other statutes in the
past, and none of them makes a written constitution, or part

of one, in quite the American sense. They do not mark out
a new way for the future; they rather make a record of past
progress. The parliament bill embodies in written and binding form the results of the constitutional advance since 1688,
as they affect the house of lords, as the Bill of Rights did the
results of the seventeenth century, as they affected the monarchy. It has also been asserted that the effect of the parliament act will be to increase the power of the cabinet over
the house of commons. The majority party will be bound,
it is thought, to keep the ministry in office till the end of the
fixed term rather than to run the risk of bringing to an end
the progress already made towards some desired legislation.
It is quite possible that in individual cases the act will have
this effect. They are likely to be individual cases, however,
not numerous enough to form a tendency, and they are not
likely to reinforce materially the influences working in the
same direction.
As a maHer of history, it is desirable to outline the changes
in the practical operation of the government brought about
by the war, but we are still too near the event to be able to
say whether they are results that will prove to be really constitutional or merely temporary. Undoubtedly in some respects the tendency of war conditions has been to accelerate
changes already under way. At once the effects of the war
began to be apparent in parliament. The prime minister
announced, even before the formal declaration of 'War, that
all controversial legislation would be postponed. The
statutes which were passed over the house of lords' veto, "and
which were likely to occasion more or less ill-feeling in their
operation, the home rule for Ireland and the VVelsh disestablishment acts, were suspended. Party differences were laid
aside and, except for the action of a few extreme irreconcilables, almost disappeared in common support of the government. A little later the clause in the parliament act limiting
the life of a parliament to five years was suspended, and by
a series of such suspensions the war parliament, which had
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been elected in December, 1910, was continued until November, 1918. In 1915 the reelection of members appointed
to the cabinet was suspended.
The most important changes, likely to be most permanent,
were those which affected the cabinet itself. For nearly a
year after the beginning of the war the liberal cabinet of lVIr.
Asquith conducted the government. In February, 1915, the
cabinet asked and obtained the entire time of the house for
government business. In May of the same year the cabinet
was reorganized. Taking occasion of some resignations, the
unionist leaders are supposed to have informed the prime
minister that they could no longer guarantee the support
of their party unless it were made responsible for some share
in the conduct of affairs. In the reorganized or coalition
cabinet which was formed, the unionists were given eight
places, in 'a cabinet of twenty-two. The fact that these appointments included all the chief leaders of the parties made
a more complete coalition, or coalescence, of parties than
any previous ministry had effected. For all practical purposes "the opposition" no longer existed in the house.
Meantime the cabinet as a body proved too large for the
quick decisions necessary in time of war, especially as new
and pressing exigencies demanded the formation of new departments, really from the importance of their business of
cabinet rank. Out of this situation gradually grew the war
committee, which in November, 1915, was more definitely
established with five or six members, all holding important
offices. For many of the most important questions to be
settled, this committee was in reality, though not in form,
an inner cabinet.
The government thus established remained in control of
affairs until December, 1916. In the meanwhile, in July,
1915, a step was taken which may lead to the most far-reaching of the constitutional changes brought about by the war.
Sir Robert Borden, prime minister of the Dominion of
Canada, being present in London, was invited to flit with
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the cabinet. In itself the innovation was not a great one,
as there had been some occasions in the past when cabinets
had asked outsiders to give counsel at their meetings. But
it was something new to ask the chief minister of one of the
great colonies to sit with the cabinet, as if in an officially
representative capacity, and it is in the development of this
phrase or the innovation that its significance consists.
The war committee rapidly repeated the history of the
cabinet itself in its expansion. In July, 1916, it was
formally increased to seven, but its greatest expansion came
from the number of experts and advisers constantly invited
to sit with it. At the beginning of winter the Times declared that there were two cabinets sitting side by side.
At the same time general dissatisfaction was felt with the
conduct of affairs, which were thought to be going badly,
especially after the failure of the Dardanelles expedition.
When the coalition ministry was formed in 1915, it was
loudly accused by some of being a dictatorship. Now
opinion declared that it was not enough of a dictatorship.
The demand was general for further concentration of power.
There never has been a clearer illustration of the fact,
which has been so many times illustrated in history, that the
effect of war is to centralize government, than the history
of the British cabinet in this war. The second reorganization of the cabinet came in December, 1916. Mr. Lloyd
George proposed to the prime minister that the war committee should be limited to four, not including Mr. Asquith,
and intimated that, unless, very thoroughgoing changes were
made, he must retire from the government. After some
correspondence, the prime minister resigned, and on the
failure of Mr. Bonar Law, leader of the unionist party, to
form a ministry, Lloyd George succeeded.
Thus a second time since the war began the cabinet had
been thoroughly made over, once involving the fall of the
prime minister, with no adverse vote of the house of commons
and no verdict of a general election. But it would be ab-
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surd to maintain that the change was not demanded and
sanctioned by public opinion. The revolution of December,
1916, never could have been carried through, and the ministry
of
. .Lloyd George could not have maintained itself a month,
If It had not had the general support of the nation. Everyone who is familiar with the situation knows this to be the
case, but the significant thing is that the voice of the nation had found ways of effective expression outside its historical vehicle in parliament. The democratic methods of
expression, which we saw coming into use in the period following the second reform bill, reach their culmination in
this event, all the more certainly because employing no
formal declaration or resolution.

partment, with all the privileges and responsibilities which
that position involves, but the coordination of all into a
government policy and the general conduct of affairs are
the responsibility of the small cabinet proper, which he does
not usually attend.
Evolution since the war has not followed this road, and
undoubtedly the exigencies of the war created a number of
departments - of munitions, of blockade, etc.- not to be
continued in time of peace. The chart showing the administrative organization during 1917, published in the report of
the war cabinet for that year, lists twenty-nine great administrative departments and cabinet officers. Yet in the
complexity of modern business the problem is a real one, and
even the enlarged cabinet of 1920 may find it well to follow
the example of the war cabinet, and the future may make
some larger use of it. Two or three incidental results of
the formation of the war cabinet deserve mention. The
members found their duties so constant and so pressing that
those not leading the two houses abandoned attendance in
parliament except at long intervals. Bitter complaint was
made of the prime minister's neglect of the house, especially
after the making of the armistice, but the force of necessity
was stronger than the force of tradition. It is not likely
that in times of peace the neglect will be so great, but in all
probability the constant attendance of Gladstone is a thing
of the past. The solidarity of ministerial responsibility
temporarily disappeared. The criticism of the government
of India in view of the failure of the first Mesopotamian campaign, embodied in a vote of the commons, led to the resignation of Mr. Austen Chamberlain, without involving any other
resignation. 'Vith general government in the hands of a
small cabinet, this result would naturally and easily follow
with reference to special departmental questions. The traditional secrecy of cabinet sessions clln1c to an end. Advisers
and experts were freely admitted. A secretariat was organized and regular minutes kept, and reports were published

In the administration of the war cabinet, two innovations,
both of which had been foreshadowed, are of especial promise
for the future. The war cabinet of five or six members was
the real cabinet, not merely for military affairs but for the
ordinary government of the country. But most of its members held no administrative office~. They held sinecures,
or they were ministers" without portfolio." But the heads
of the administrative departments were no less of cabinet
rank for their most important business than before; that is,
questions were constantly arising which the cabinet must decide: essential to the good government of the country, in which
the mte.rests of their departments were intimately concerned,
and wIuch could not be safely settled by the cabinet without
their advice. The practice of expert advisers, which the
war committee had so extensively employed, was carried
somewhat farther to solve this difficulty. The head of the
d'epartment concerned was invited to the discussion of the
question, not as an expert merely but as a full member of the
ca,binet for the occasion. The expedient promises a way
out of the difficulty of the cabinet, overgrown through the
apparently necessary multiplication of administrative departments of cabinet importance. The head of the department is a member of the cabinet for the policies of his de-
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of the yearly work. What the future may contain of cah..
inet history no one can say, but it is unlikely that the experiences of the war will leave its development unaffected.
The second innovation was the expansion of the war cabinet into an imperial war cabinet in three periods, during
the spring of 191'1, and the summer and autumn of 1918.
Almost immediately on its organization, in December, 1916,
Lloyd George's government sent invitations to the Dominion
prime ministers "to attend a series of special and continuous meetings of the war cabinet," and to the viceroy of India
to send Indian representatives to assist the secretary of state
for India in these meetings. Those invited were to be full
members of the cabinet for the purposes of the meetings,
that is, for questions of imperial world policy. The experiment worked exceedingly well. The prime minister was
able to announce in the house of commons that it " had been
a complete success" and that he " had formally proposed on
behalf of the British government that meetings of an imperial cabinet (composed as above described) should be held
annually, or at any intermediate time when matters of urgent
Imperial concern had to be settled." The proposal is said
to have been " received with the cordial approval of the overseas representatives and with great satisfaction by the house
of commons." During the first two periods when ·the imperial war cabinet was in session, an imperial conference, of
the kind held in former years, was also in session on other
days, of which the Dominion members of the cabinet were
also members. The colonial secretary presided, and there
were other colonial representatives besides the members of
the cabinet. As in former years, its functions were advisory
merely and it did not possess the authority of the imperial
war cabinet. Here seems provided all the machinery necessary for the constitutional organization of the British empire, thoroughly tested in a violent world crisis, simple in
operation, avoiding the dangers of a more formal executive
and legislative government, and providing amply for what is
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the greatest need - a common policy adopted by common
consultation.
The war cabinet remained in operation until nearly a year
after the armistice was signed. While nearly all the activities of parliament had to do with the war, one measure of
great constitutional importance was adopted in the session
of 1917 - the" representation of the people" act, or the
fourth reform bill, which received the royal assent early in
1918. The provisions of the bill had been agreed upon at a
conference of party leaders arranged by the speaker of the
house of commons, and it passed without serious opposition.
T'nis act swept away almost all the old qualifications for suffrage, and set up a common qualification based on local occupation or residence, alike for counties and boroughs. It established universal manhood suffrage, gave the vote to women
of thirty years of age, if they or their husbands are local
government electors, limited plural voting to two constituencies, and election expenses to five pence per voter in boroughs and seven pence in counties, and introduced a new
distribution of representation according to population.
upon the principle of one member for every 70,000 in Great
Britain and for every 43,000 in Ireland. It added thirtyseven new members to the house of commons and 8,000,000,
to the number of voters, including 6,000,000 women. Under this act an election was held in December, 1918, the first
since December, 1910, which resulted in an overwhelming victory for the coalition ministry. By another act of 1918
women were made eligible to seats in the house of commons,
the age required in this case being twenty one years.
Notwithstanding the heavy majority of the ministry, the
new house of commons was divided into numerous groups and
displayed considerable independence in the session of 1919,
and a disposition to criticize. In July the cabinet was defeated in a small vote, but was not called upon to resign.
A good deal of criticism centered upon the continuance of
the war cabinet so long after the end ·of the war, and after
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a more severe defeat in October the cabinet was reconstructed. The new cabinet of nineteen members was formed
on the pre-war plan of including the heads of the most important departments. A reaction against the peculiar war
practices, especially against war centralization, is only to
be expected, but it does not necessarily mean the end of all
influence from these practices. Where they fall in line with
tendencies which were in existence before the war began, they
are likely to add distinctly to their strength. It would be,
however, a new experience in recent Anglo-Saxon history if
the permanent influences from a period of war were undemocratic.
It may be repeated in conclusion that the great majorities
in recent parliaments which render the defeat of the ministry
unlikely, together with the causes which have been noted
above which make the members reluctant to bring on a dissolution, have a tendency to give a house of commons once
elected and a cabinet once in office security for the full
statutory period of a parliament's life, as if elected and appointed for a fixed period. When we recall in addition that
various causes have considerably reduced the power of the
house to hold the ministry to the traditional responsibility
which was characteristic of the British system in the middle
of the last century, it is possible to say that recent tendencies have brought the British government in its practical
operation, no't in form, nearer to the American system.
There still remain great differences. The presence of the
ministry in parliament is one which cannot be overlooked,
and the meeting of parliament immediately after a general
election. In other ways also public opinion brings itself to
bear upon the decisions of the house more quickly than with
us. Ours is a slower acting democracy, but there is undoubtedly greater similarity in the actual workings of government between the two countries than there was half a
century ago. The inference is encouraging with regard to
the next stage in this long evolution which we have been

following. From the fact that our two countries, in trying
to find out for the first time in history the best ways to
operate a great democracy, seem to be quite independently
taking the same road, we may have good reason to
that
we are moving in the right direction.
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archbishop,

303, 305, 312.

Law above the King, 79, 210,
295, 311, 314, 359.

Law, the rule of, 314.
Law books, early Norman,
82 f.; Glanvill, 111, 118 ;

Bracton, 111; Fortescue,
219 f.; Blackstone, 399.
Law, English, early, purely
Germanic, 5; character of,
8, 19 f.; changes in, 85 if.,
100 if., 154 f., 158 if., 454 f.
Leges Henrici, 83 if.
Legislation, Saxon, 15; Norman, 70 f.; share of commons
in, 199,204 if.; by bills, 227;
in Tudor age, 251 f.
Liber homo, 35.
Liberal party, 396, 458 f.;
tendency to split, 487.
Liberty, the, 28, 56, 159.
Lincoln, bishop of, refuses to
send knights to France, 125.
Livery and maintenance, 247 f.
Loans, forced, Tudor, 259;
Stuart, 290 f.
Local government, Saxon, 20
if., 27; eifect Norman Conquest on, 51, 71; the jury in,
87; Tudor, 259 if., 450;
modern, 450 if.
Local government board, 453,
478.

Locke, John, 357, 360 f.
London, local government of,
451 f.

Long parliament, the, 309 if.;
legislation of, 312 if., 337.
Lords, House of, 195 f., 362;
in Tudor age, 253 f. ; and the
execution of Charles I,
320 f. ; disappearance of,
323; abolished, 325; as court
of law, 351, 455; and first
reform bill, 437 if.; in present constitution, 443 if., 494;
and liberal ministries, 4-44;
reconstruction
of,
464,

INDEX
492 f.; in recent times, 473
if., 488 if.; debate in, 474 f.;
powers in taxation, 489 f.
Lordships private, rise of, 27 f.,
39 f.

Magna Carta, 82, 128 if., 144,
156,189 If., 199,210,311 f.;
as foundation of the constitution, 129 f., 138 f.; confirmation of, 139 f., 142 f., 149;
reissues of, 140 f.; cited in
struggle with Stuarts, 291.
Jl.1aletote," the, 189.
Manor, the, 26, 39 f., 45, 62
if.; the domain manor, 63 f.
Manorial court, See Domainal
court.
Marlborough, duke of, 378.
Marlborough, statute of, 151.
Mary I, question of succession
of, 257.
Marriage, feudal right of, 66,
131, 162.
Martial law, Stuart use of, 291,
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393 f.; Tudor absolute, 242
if.; end of absolute, 331, 362;
future of, 483.
See Kingship.
Monopolies, of Stuart age, 280;
forbidden by law, 285; reestablished by Charles I,
299 f.
Montfort, Simon de, 152; and
origin of parliament, 177 if.
Mortmain, statute of, 163.
Murdrum, 85.
Mutiny act, 377.

H

293.

Melbourne, Lord, 456.
Militia ordinance, 317.
Military service, Saxon, 46 f.;
Norman, 55, 64, 153 f.
Millenary, petition, 272.
Ministerial responsibility, medieval, 209 f.; modern, 289 f.,
336 f., 349, 363, 366, 372 f.,
381 f., 395, 400, 407, 472,
502; to prime minister,
391 f., 400.
Mwericordia regis, 85.
Monarchy,
Saxon
elective,
12 f.; Norman absolute, 53 f.,
77 if., 100; limited, 147 f.,
188, 198, 219 f., 362 f., 366,

Nation, the, beginning of idea
of, 148; development in sixteenth century, 246.
New England, puritan constitutional ideas in, 304; influence upon England, 323.
Newcastle, duke of, 394, 402.
Nineteen Propositions, the,
317 f.
Nwi prius cases, 103.
Nobility, the Saxon, 33 if.;
Norman, 74 f.; modern, 210;
Tudor new families, 254.
Non-conformist, the, 340.
N on-resistance, doctrine of,
346, 351 f., 379.
N orman Conquest, the, 50 f.;
constitutional results of, 7,
51 f.; eifect on the church,
60 f.
North, Lord, 403, 405 [., 412.
Oath, coronation, 14, 126, 198;
of compungators, 28 if.; of
fealty to King, 57.
Office holders, in parliament,
375 f., 397, 405, 413.
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Officers personally responsible
for acts, 237.
Opposition, medieval baronial,
153, 180, 188, 197, 199 f.,
207,211,213; parliamentary,
395.
Orange, William Prince of, 3M).
Ordeal, the, 30 f., 116.
Orders in Council, 207.
Ordinances, 205 if., 232, 317.
Ordinances of 13ll, 198 f.
Outlawry, 31.
Palatine earldoms, the, 58.
Palmerston, Lord, 429, 441,
457 f.
Papacy, financial demands of
England under Henry III,
146; international government of, 244; breach of England with, 257 if.
Pardoning power, 234 f.
Parish, as successor of the
town, 261 f.; in modern local
government, 453.
Parliament, 150, 153, 418 f.;
origin of, 169 if.; transitional period, 180 if.; of
1265,178 f.; of 1295, 184 f.;
as protector of the constitution, 180, 187, 192, 197,
211 f.; growth of its power,
192 if.; in Lancastrian age,
218, 233 f.; in Tudor age,
243, 251 f., 252 if., 258 f.,
263; attitude in Stuart age,
266 if., 288 f.; supremacy of,
331,334 if., 380,400; life of,
see Triennial acts, septennial acts.
Parliament bill, 1911, 444 f.,
492 if.

Parties, political, rise of, 344 f.,
369 if.; suspension of, in
time of war, 416 f., 495.
Party government, 388 f.; suspended in time of war, 416 f.,
495.
Peel, Sir Robert, 396, 429, 439,
456 f.
Peerage, the, origin of, 196; in
Tudor age, 253 f.; creations
since Tudor age, 473 f.
Peers, the judgment of his,
136 f.; creation of to create
a majority; by Anne, 380;
for first reform bill, 438; for
parliament bill, 491 f.
People, the, source of government's authority, 321, 323
if., 327.
See Sovereignty of.
People's Charter, the, 448.
Peterloo massacre, 430.
Petition, as initiating legislation, 204 if., 227 f.
Petition of right, the, 293 if.,
298,346.
Pipe Rolls, the, 92.
Pitt, William, elder, 392, 394,
396, 401 if.
Pitt, William, the younger, 407
if., 434.
Policy, governmental, parliamentary control of, 207
if., 336, 367 f., 400, 402,
.405.
Poor, care of the, 262, 449,453.
Popish plot, 343.
Poynings' law, 251 f., 423.
Precedent, use of in Stuart age,
268 if., 274, 277 f.
Premunientes clause, 185, 194.
Prerogative, the· royal, 78 f.,

INDEX
112; procedure, 106 f., Ill,
248 f.; organ of, 230, 313.
Presbyterian party, 271; in
long parliament, 315 ; defeated in second civil war,
318; in the Restoration,
337 f., 339 f.
Press, freedom of, 329, 377.
Pride's purge, 320.
Prime minister, the, 381 f., 428;
the first, 386 f., 390 £.
Primer seisin, 65.
Privileges of parliament, 222,
229; right to, questioned by
the king, 283 f.
.
Privy council, 249 f., 396; appellate
jurisdiction
of,
313 f.; relation to cabinet beginning, 349 f., 369, 375.
See Council, small.
Privy seal, 250.
Privy seal, lord, 477.
"Privy seals," 259, 275, 290.
Procedure, judicial, Saxon,
23 f., 28 if.; Norman, 71,
104; new prerogative, 106 f.;
as source of the common law,
110 f.; criminal, 115 if., 155,
248 f.; reform of, 329, 454.
Proclamations, 207; in Tudor
age, 252; in Stuart period,
274 f.
Protectorate, the, created, 327.
Protestantism, in Tudor age,
258 f.
" Protestation," the, 283 f.
Provisions of Oxford, 151 if.,
180, 318.
Provisors, 146.
Public opinion, influence on
government, 892, 408, 417 f.,
437, 466 £., 470, 498, 502.
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Publication of parliamentary
debates, 419 f.
Puritans, 270 f., 303 f.; their
constitutional ideas in America, 304, 322 f., 360 f.; in
long parliament, 315.
Pym, John, 306, 311.
Quarter sesl?ions, 26l.
Quartering of troops, 291,293.
Quia emptores, statute of, 159,
163 f., 181.
Quo warranto inquiry, of
H(mry III and Edward I,
156, 159, 188; proceedings
against the boroughs, 346,
450.
Radical movement, after 1815,
430 f., 448, 458.
Recognition, the, 105.
Recovery, the, to break an entail, 166 f.
Reform age, of nineteenth century, 431 fr.
Reform bill, first, 436 if.; resuIts of, 447 f.; second,
459 f.; third, 463 if.; fourth,
501.
Regencies, 426 f.
Relief, the, 65, 131, 162.
Religious liberty, 119, 328.
Remainder, in a grant, 165.
Representation, distribution of,
327 f., 413 f., 435, 447; reforms of, 433 if., 460, 463 £.,
465 f., 501.
Representation of the people
act, 1'101.
Representative system, not in
Magna Carta, 129, 133f.;
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beginning of, 175, 177, 183,
185 f., 192.
Repression of opinion, at time
of French revolution, 415 f.;
after Napoleonic wars, 430 f.
Restoration, the, 334 fr., 363.
Revenue, sources of Saxon,
47 f.; Norman, 90 f.; at end
of twelfth century, 121 £.;
Stuart illegal, 275, 298 if.;
parliamentary control of, established, 332.
See Ta.xation.
Reversion, of lands, 165 if.
Revolution, American, 405 f.
Revolution, French, "eifect on
electoral reform, 414.
Revolution of 1399,215,216 f.;
first step towards in Stuart
age, 297 f.; of 1688, 355 if.,
379.

Richard I, as king, 121, 124;
ransom of, 123.
Richard II, reign of, 212 if.;
deposition of, 215, 356.
Rights, bill of, 357 if.
Roman influence on the constitution, 5 f., 7.
Root and branch bill, 315.
Roses, wars of the, 218, 236.
Rump parliament, the, 320,
323,326.

Russell, Lord John, 429, 434
if., 459.
Sacheverell, Dr., 378 f.
Saladin tithe, the, 122 f.
Saxon institutions, survival of,
82 fr., 89.
Scotland, act of union with,
380; secretary of state for,
476.

Scots resist Laud's high church
plans, 305; enter England
against Charles I, 307; support parliament, 309; in second civil war, 318.
Scutage, 122; in Magna Carta,
132, 141.

Septennial act, 398; repealed,
494.

Serf, the Saxon, 37 f.
Serj eanty tenure, the, 64,
156 f.
Settlement, act of, 373 if.
Sheriif, the Saxon, 17 if.;
Norman, 58 if., 87, 90.
Sheriif's farm, Saxon, 18,47 f.;
Norman, 59, 91.
Sheriif's turn, 72.
Ship money, 300 if., 313.
Shire, the, 9, 20 if.; court of,
21 if., 23, 71, 102, 186, 260.
Short parliament, the, 305 f.
Slave, the Saxon, 36 f.
Smith, Goldwin, The Empire,
481.

Smith, Sir Thomas, on the Tudor parliament, 263.
Socage tenure, 74.
Sovereignty, issue of, in Stuart
age, 267 f., 274, 278 f.,
295 f' J 297, 301 f' J 317, 320,
335 f., 363.
Sovereignty of the people, 309,
317, 320 if., 329, 422.
Star chamber, court of, 235,
248 f.
State, secretary of, 251, 476.
Statute, the, 158, 205.
Stephen, character and eifect
of his rule, 93, 95.
Strafford, earl of, 306 f.; impeachment of, 310 f.

See
Wentworth,
Sir
Thomas.
Strode, case of, 224.
Stuart age, fundamental issue
in, 267 f.; creative, 268 f.
Sub-infeudation, 64.
Subsidy, the, 285.
Succession to the crown, 220 f.;
regulated by Henry VIII,
256 f.; in 1689, 356; in act
of settlement, 374.
Suifrage, parliamentary, first
regulation, 226; female, 329,
501; regulation by house of
commons, 381; reform of,
.413 f., 433 if., 447, 460, 465,
501.

Suit of court, 155.
Sunderland, earl of, 370.
Supremacy, Act of, 258.
Suspending power, 341 f.
See Dispensing power.
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Teutonic influence on the constitution, 6 f.
Thegn, the, 34.
Tithing, the, 25, 71 f.
Toleration,
religious,
376,
432 f.

Tory party, 369, 389,403,410,
417, 431, 458.

Town, the, 20, 26, 261 f.
Trade, board of, 453, 477.
Treason, charge of against
Straiford, 310 f.; against
Charles I, 320 f.; trials for;
377,415.

Treasurer, Lord, 250, 398, 476.
Triennial act, of 1641, 312,
338; of 1694, 377; repealed,
397.

Trinoda necessitas, 40, 48.
Trusts, early form of, 167 f.
Tudor age, 238, 240 if.
Tunnage and poundage, 288,
290, 297, 300, 313, 338.

Tallage, 190, 201.
Tariif reforms, 431 f., 449.
Taxation, Saxon, 19, 47; rise
of national, 121 if., 190; in
Magna Carta, 131 f.; by Edward I, 187 f.; illegal without consent, 190 f., 197, 200,
202; used by Parliament,
against the King, 200 ff.,
283, 288 f.; Tudor arbitrary,
259; Stuart, 275,298 fr., 307.
See Revenue, Commons,
House of.
Temple, Earl, note of George
III to, 407.
Temple, Sir William, plan for
a council, 350, 364, 366.
Test act, the, 343, 353; repealed, 432.

Unconstitutional, power to decide acts, 328.
Uniformity, act of, 258, 339.
Union, act of, with Scotland,
380; with Ireland, 422 if.
Unionist party, 488.
United States, puritan constitutional ideas in, 304, 322.
Uses, early form of, 167 f.
Utrum, the assize, 106, 116.
Vassalage, Saxon, 46.
Veto, the king's, 23, 61, 204,
373; in the Instrument of
Government, 328.
Victoria, 441, 442 f., 446 f.,
464, 491.
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View of the frankpledge, 72,
73,160.
Village community, the free,
26, 38 f.
Walpole, Sir Robert, 384 ff.;
fall of, 392 f.; earl of Orford, 393.
Wrar, the secretary at, 351, 476;
the secretary for, 476.
War of 1914, effect on government, 495 ff.
Wardship, feudal right of, 66,
131, 162.
vVarrants, general, 419.
Wellington, duke of, 430, 438,
439, 444.
Wentworth, Sir Thomas, 302 f.,
305.
See Strafford, earl of.
Wergeld, 31, 34 f., 38.
Whig party, 369, 389, 396,403,
458.
Wilkes, John, 419.
William I, conquest of Eng-

land, 50 f.; his canons for
government of the church,
60, 96.
William II, character of his
rule, 79 f., 8l.
William III and Mary II, 355
ff., 362 ff., 366 ff.
William IV, 455; and first reform bill, 438 ff.
Wile, the, 31, 84, 85.
Witenagemot, the, 14 ff., 69.
Wool, as source of revenue, 123,
171, 200 f.
Works, board of, 478.
Writ, the, 86, 105 f;, 1 H,
154; of right, 107 f.; praecipe, 108; in Magna Carta,
135 f.
vYritten constitution, the, 323 f.,
326 f., 358, 494 f.
Wycliffe, 212.
York, duke of, heir of Charles
II, 343, 344.
Yorkist period, 236 ff;j 247.
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